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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 96 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZNVW

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: KEANE CJ, EMMETT AND PERRAM JJ
DATE OF ORDER: 10 MAY 2010
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The decision of the magistrate be set aside.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingiaétaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 96 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZNVW

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: KEANE CJ, EMMETT AND PERRAM JJ
DATE: 10 MAY 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT

KEANE CJ:

On 7 May 2009 the delegate of the Minister for hgwation and Citizenship (the
Minister) rejected an application by the first resgent (the respondent) to this appeal for a
Class XA protection visa under tihdigration Act 1958(Cth) (the Act). The basis for the
application was the respondent’'s apprehension efepation on religious grounds in
Pakistan. After the rejection of the respondeapslication, the respondent applied to the
Refugee Review Tribunal (the Tribunal) for the mviof the decision of the delegate.

On 29 June 2009 the Tribunal rejected the respdisdapplication for review. The
Tribunal did not accept the respondent’s accounhisfreasons for apprehending that he
would be subject to religious persecution in Pakistn particular, the Tribunal “did not find

the applicant to be a truthful or credible witness”

The respondent then applied to the Federal Madgstr Court of Australia (the

magistrate) for writs of certiorari and mandamuscted to the Tribunal and the Minister
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respectively. The respondent’s contention was ttatTribunal had not complied with the

requirements of s 425 of the Act.

The magistrate was of the opinion that the Trilbandecision was made upon the
erroneous assumption of fact that the respondeaswidence before it was not adversely
affected by a mental impairment and this false mpgon was apt to affect the Tribunal’s
conclusions: see the primary judgment at [63]. Wegistrate held, by reason of material
concerning the respondent’s emotional and mentatie stvhich was placed before the
magistrate but which was not before the Triburfadt t‘the Tribunal was deprived of the
opportunity to assess the evidence given by thepfnedent] in the light of his diagnosed
mental impairments, and that the [respondent] wasiedl a ‘real and meaningful’
opportunity to participate in the hearing and tweéhdis evidence fairly assessed by the
Tribunal in the light of his impairments” (at [64])On this footing, the magistrate concluded
that the Tribunal fell into jurisdictional error lgiling to comply with s 425 of the Act.

The Minister appeals to this Court from the dexisdf the magistrate. The principal
issue in the appeal concerns the operation of ofiftte Act. It is therefore convenient to set
out its terms before turning to consider in greaketail the reasoning of the magistrate and

the arguments agitated on the appeal to this Court.

Section 425 of the Act provides:

Tribunal must invite applicant to appear
(2) The Tribunal must invite the applicant to agpbefore the Tribunal to give
evidence and present arguments relating to thegsatising in relation to the
decision under review.
(2) Subsection (1) does not apply if:
(@ the Tribunal considers that it should decitte teview in the
applicant’s favour on the basis of the materiabbeit; or
(b) the applicant consents to the Tribunal degdime review without
the applicant appearing before it; or
(© subsection 424C(1) or (2) applies to the aaypii.
3) If any of the paragraphs in subsection (2)hef section apply, the applicant
is not entitled to appear before the Tribunal.

Section 425, as it is currently worded, was intictl to the Act by thMigration
Legislation Amendment Act (No 1) 19@&h). The explanatory memorandum states, rather
blandly, that:
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118 New section 425 entitles an applicant to hdwee dpportunity to appear
before the Refugee Review Tribunal, by requiring Tmibunal to invite the
applicant to appear before it, unless new subseeb(2) applies. When
subsection 425(2) applies, an applicant is nottledtito appear before the
Tribunal.

The reasoning of the learned magistrate

It is necessary to refer first to the reasonshefTribunal. The Tribunal summarised

the position before it relevantly as follows:

113. The applicant arrived in Australia on 14 Faloyui2006 on a student visa to
study a Master of Philosophy degree in English rhilere at Sydney
University. The applicant told the Tribunal thae kcompleted three
semesters of the four semester course but wasaut@iobmplete the fourth
semester for financial reasons. The applicantiegbr a protection visa on
19 March 2009 a day after he was detained as awiullcitizen. When the
Tribunal put to the applicant that the fact that el been studying in
Australia since February 2006 and only appliedaf@rotection visa after he
was detained may indicate to the Tribunal thatckagns that he was known
for his secular opinion and had been threatened noaye true he claimed
that his delay in applying for protection was besmabhe was suffering from
the psychological state of procrastination. Topswphis claim that he was
suffering from the psychological state of procrzation he submitted to the
Tribunal a ‘Standard Health Event’ document dat€dJune 2006 from
Patricia Subirat.

114. The Tribunal has considered the ‘Standard thHel/ent’ document but
places no weight on it for the following reasons.

115. The Standard Health Event document consiss&xdf/ped lines. Ms Subirat
doesn't provide details of her qualifications. abirat in the document
reports the symptoms the applicant told her heehgetrienced. Ms Subirat
stated that the applicant reports experiencing Istanding depressive
symptoms and reports behaviours such as procridstinaMs Subirat has
not suggested she did any independent testingeohpiplicant. Ms Subirat
states that the applicant appears to have anhedurtiahis conclusion
appears to have been based on the acceptancergthévg the applicant told
her rather than any independent testing. Ms Subiates that she discussed
options for treatment with the applicant and that applicant advised that he
wished to commence counselling/therapy. The seté¢nstates that the
applicant only wanted a review with a psychiataist later date if necessary.
At the hearing the applicant told the Tribunal thatdidn’t know he had a
psychological problem until he went to see Ms Satband she told him he
had one. The Tribunal is of the view that if thapléicant had experienced
long standing depressive symptoms as he has cldmmedbuld have sought
treatment earlier than two days before the hearifie Tribunal is also of
the view that if the applicant was currently expmding depressive
symptoms he would have wanted to see a psychiatsistoon as possible.
There is no medical evidence before the Tribunaliggest that the applicant
suffers from procrastination or depression.
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It is apparent from this passage that the issuethef respondent’s alleged
psychological impairment was raised by him beftwe Tribunal. The respondent sought to
rely upon his psychological problems to explainezsp of his evidence. In this regard the

Tribunal said:

124. The applicant claimed that he has providetemift accounts of when he
was employed as a lecturer because of his psydoalogtate. He claimed
that the incidents that happened to him in Pakistare traumatic and that
this has affected his psychological state and cbalee caused him to make
mistakes in relation to his employment. The Triddudoes not accept this
explanation as it does not accept the claims tpécmt has made in relation
to the incidents that happened to him in Pakistan.

125. The applicant also made a general claim aftisyiresent psychological state
and the fact that he is depressed because of vasahdppened to him in
Australia. The Tribunal accepts that the applicantld be feeling depressed
because he has not completed the course he haltedriro The Tribunal
accepts that being detained pursuant to the Magradict could also lead to
feelings of depression. However the Tribunal hasmmedical evidence
before it to suggest that the applicant's presescimological state has
affected his memory or his ability to recall what ¢id or what happened to
him in Pakistan.

The Tribunal proceeded to conclude adverselyead¢lspondent:

126. The Tribunal has considered cumulatively tkgamations the applicant has
provided to the Tribunal to explain the problemghwiis evidence. The
Tribunal has considered the applicant's psychokdgstate, his memory
problems and the fact he didn’t have access tedusation and employment
documents. Even considering these matters cumelatihe Tribunal is not
satisfied that they overcome the problems the Tabuhad with the
applicant’s evidence. The Tribunal is of the vidvat the inconsistencies
between the information the applicant provided iis protection visa
application, the information he provided at therhm@pand the information
he provided in his student visa application intrelato his employment as a
lecturer indicates he is not a truthful witness.

128. Taking into account all of the evidence thiddmal finds that the applicant is
not a witness of truth. The Tribunal does not ptdteat the applicant was
known for his secular opinion. The Tribunal doest mccept that the
applicant was harassed, socially persecuted cat#med. The Tribunal does
not accept that Islamist fanatics wanted to hamm dmd get rid of him. The
Tribunal is of the view that the applicant has fedited these claims in order
to strengthen his claim to a protection visa.

135. Taking into account all of the evidence, imtipalar the credibility of the
applicant and the country information, the Tribuisahot satisfied that there
is a real chance the applicant would face treatraerdunting to persecution
for a Convention reason if he returns to Pakistaw or in the reasonably
foreseeable future. The Tribunal is unable to dtesfeed that the applicant



11

12

13

14

-5-

has a well founded fear of persecution for any @ntion reason.

Some five and a half months later a psychologmst psychiatrist made further
observations concerning the effect of the respot'glerental or emotional impairments upon
his demeanour, memory and consistency. On thes lasthese later observations, the
magistrate found that the respondent “probably daigeevidence to [the Tribunal] when
suffering from mental impairments affecting his nuey ability to recall details, and

capacity to engage in discussions about his histodyopinions” (at [47]).

The magistrate went on to conclude (at [64]-[65]):

| accept the submission of the Minister in the pnescase that the evidence now
before me does not indicate that the applicant esmigrely unfit to attend the
Tribunal’'s hearing and answer its questions, whetime12 June 2009 or at a later
date. However, | am satisfied with the benefitref additional evidence now before
the Court, that the Tribunal was deprived of thearfunity to assess the evidence
given by the applicant in the light of his diagndgeental impairments, and that the
applicant was denied‘eeal and meaningfulopportunity to participate in the hearing
and to have his evidence fairly assessed by thbuial in the light of his
impairments.

Importantly to the grant of relief in this situatiahe Tribunal in its reasoning and its
ultimate decision has plainly given a great dealeight, even overriding weight, in
arriving at its adverse conclusions about the apptis credibility upon matters of
demeanour, memory, and consistency. In relatioraltoof these matters, the
applicant was denied a fair opportunity of havihg Tribunal assess whether those
defects were attributable to a mental impairmentp @oncerns about veracity.

The magistrate, in reaching his conclusion, refiérto four decisions of the High
Court (to which | too shall refer in due coursa)t l is fair to say that the principal authority
on which the magistrate relied is the decision hed Full Court of the Federal Court in
Minister for Immigration and Multicultural and Ingenous Affairs v SCAR003) 128 FCR
553 SCAR.

In SCARthe applicant gave evidence to the Tribunal imgue and confused manner.
Unbeknown to the Tribunal, the applicant had rdgergceived news of his father's death
and in the opinion of a psychologist was “in no dition to handle [the interview by the
Tribunal]”. This Court said at [33], [37]:

Pursuant to s 425 of the Act the Tribunal is uraletatutory obligation to issue an

invitation to an applicant to attend a hearing. tTindicates a legislative intention
that an applicant is to have an opportunity toratten oral hearing for the purpose of
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giving evidence and presenting argument. The itigitamust not be a hollow shell
or an empty gesturdazhar v Minister for Immigration and Multiculturaffairs
(2000) 64 ALD 395 at [31].

On the other hand, it is also clear that s 425haef Act imposes an objective
requirement on the Tribunal. The statutory obligatupon the Tribunal to provide a
‘real and meaningful’ invitation exists whether mot the Tribunal is aware of the
actual circumstances which would defeat that obbga Circumstances where it has
been held that the obligations imposed by s 42%hef Act have been breached
include circumstances where an invitation was giventhe applicant was unable to
attend because of ill healtNAHF v Minister for Immigration and Multiculturalral
Indigenous Affair{2003) 128 FCR 359. They also include circumstarveleere the
statements made by the Tribunal prior to the hganawve misled the applicant as to
the issues likely to arise before the TribundBAB v Minister for Immigration and
Multicultural and Indigenous Affaird2002) 121 FCR 100. They also include
circumstances where the fact or event resultingniiairness was not realised by the
Tribunal. For example, circumstances such as whereapplicant was invited to
attend and did attend before the Tribunal, but eféectively precluded from taking
part because he could not speak English and aldtansvas not provided or was
inadequateTobasi v Minister for Immigration and Multicultur&ffairs (2002) 122
FCR 322;W284 v Minister for Immigration and Multiculturalffairs [2001] FCA
1788.

It is worth noting that the magistrate made nalifig, and indeed on the evidence
could have made no finding, that the responderdigimlogical condition denied him the
opportunity to give such evidence and present sgbhments in support of his application as
he thought appropriate. There was no suggestian his condition impaired in any
substantial way his capacity for rational decismaking in his own interests so far as the

presentation of his case was concerned.

The grounds of appeal

The first ground of the Minister's appeal is ttta¢ magistrate erred in proceeding to
assess the respondent’s evidence before the Ttiasribhe were a person suffering from a
genuine impairment at that time. The psychiatrid gsychological assessments of the
respondent made some five and a half months dféeiltibunal hearing were said to be an
insufficient basis for the magistrate’s finding faict as to the effect of the respondent’s
psychological deficits upon the Tribunal’'s assessnoé his credibility. The second ground
of the Minister's appeal is that the magistratee@rin concluding that the respondent’s
psychological disorder, or more precisely the gaeseffects of his disorder upon his ability
to give evidence and present arguments, was suchdey the respondent a fair opportunity

to present his case in conformity with s 425 of Aloe
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Discussion

The first ground of appeal depends on the corgerthat the magistrate could not
reasonably have regarded the evidence of the rdepta mental and emotional difficulties
placed before him as an accurate indication ofréispondent’s condition when he presented
his case to the Tribunal. This contention is raohpelling: there was nothing to suggest that
the respondent’s psychological problems had altemethe worse since his Tribunal hearing.
One may, therefore, put to one side the Ministérg ground of appeal. But even if the
impugned finding of fact by the magistrate is at¢edpit is clear that the present case differs
markedly fromSCAR

In SCARthe Tribunal was oblivious of the facts which efithed that the applicant
did not have a full and fair opportunity to preskist case. The reasons of the Tribunal in the
present case show that the respondent did, in &&k to rely upon his psychological
problems first to explain his delay in applying fowvisa, and then as a possible explanation
for what might otherwise be thought to be unsatisiey aspects of his evidence.
Accordingly, this is not a case where the Tribumat oblivious to the problem said to vitiate

its jurisdiction.

More importantly, evidence that the respondensgchological difficulties might
explain an unconvincing performance during the ingaoefore the Tribunal is hardly apt to
establish his unfitness to “give evidence and preagguments.” It may be accepted that the
Tribunal might have taken a different view of thredibility of the respondent’s account of
his circumstances in Pakistan if the further evi#errelating to the respondent’s
psychological deficits and their impact on his iépito give persuasive evidence had been
placed before the Tribunal. But the absence dfftlvégher evidence does not establish that
the hearing before the Tribunal proceeded on a falssumption about the respondent’s
ability to “give evidence and present argumentatied) to the issues arising in relation to the

decision under review”.

In my respectful opinion, s 425 of the Act did metuire the Tribunal to press the
respondent to call further evidence of his psyctiala problems or to expand his arguments
relating to the ramifications of his problems faryaaspect of the case he sought to present.

Nothing in this Court’s decision iISCARsupports the contrary view, and in the recent
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decision of Gilmour J iIsZMSA v Minister for Immigration and Citizensf2010] FCA 345,
especially at [20] — [25], the contention that gplecant’s psychological difficulties were
such as to deprive him of the “meaningful oppotintequired by s 425 of the Act was
rejected, correctly in my respectful opinion, oe footing that the applicant’s condition was
not shown to be such as to deny him the capacitiie an account of his experiences, to
present argument in support of his claims, to ustded and to respond to questions put to

him.

It is convenient at this point to notice a numbgpther provisions of the Act which
inform one’s understanding of the nature of theringacontemplated by s 425 of the Act. In

this regard, s 414 provides:

414 Refugee Review Tribunal must review decisions
(1) Subject to subsection (2), if a valid applioatis made under section
412 for review of an RRT-reviewable decision, thébilinal must
review the decision.
(2) the Tribunal must not review, or continue toieg/, a decision in
relation to which the Minister has issued a conekisertificate
under subsection 411(3).

Section 420 (Inserted by tihdigration Reform Act 1992Cth)) provides:

420 Refugee Review Tribunal’s way of operating
D The Tribunal, in carrying out its functions wndhis Act, is to pursue
the objective of providing a mechanism of reviewttfs fair, just,
economical, informal and quick.
2) The Tribunal, in reviewing a decision:
(a) is not bound by technicalities, legal forms mles of
evidence; and
(b) must act according to substantial justice dnednberits of the
case.

Section 422B provides:

422B Exhaustive statement of natural justice hearig rule

D) This Division is taken to be an exhaustive estant of the
requirements of the natural justice hearing ruleratation to the
matters it deals with.

(2) Sections 416, 437 and 438 and Division 7Aarfies as they relate to
this Division, are taken to be an exhaustive statgmof the
requirements of the natural justice hearing rulerdlation to the
matters they deal with.

3) In applying this division, the Tribunal musttae a way that is fair
and just.
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Section 424 provides (in part):

Tribunal may seek information
QD In conducting the review, the Tribunal may gay information that
it considers relevant. However, if the Tribunalggetich information,
the Tribunal must have regard to that informatianmaking the
decision on the review.
2) Without limiting subsection (1), the Tribunabgninvite, either orally
(including by telephone) or in writing, a persorgige information.

None of these provisions of the Act affords suppor the view that the Tribunal is
duty-bound to press an applicant to call furtherdence on an issue or to seek an
adjournment of the hearing to enable him to doosdp seek out such evidence itself. In
those cases where the applicant is not disabletdidbysychological deficits from giving
evidence and presenting arguments, the hearingreelgoy s 425 of the Act is not nullified

by a mere failure by an applicant to present hé® ¢a the best possible light.

It is settled that proceedings before the Tribuewa not adversarial in nature. In
Minister for Immigration and Multicultural Affairg Ji Dong Wang2003) 215 CLR 518 at
[71], it was said by Gummow and Hayne JJ that:

In adversarial litigation, findings of fact thaeamade will reflect the joinder of issue
between the parties. The issues of fact and lamegbibetween the parties will be
defined by interlocutory processes or by the couwsehe hearing. They are,
therefore, issues which the parties have identifeceview by the Tribunal is a very
different kind of process. It is not adversarifkrie are no opposing parties; there are
no issues joined. The person who has sought theewegeeks a particular
administrative decision - in this case the grana grotection visa - and puts to the
Tribunal whatever material or submission that persansiders will assist that claim.
The findings of fact that the Tribunal makes amsththat it, rather than the claimant,
let alone adversarial parties, considers to be ssarg for it to make its decision.
Those findings, therefore, cannot be treated agtarmination of some question
identified in any way that is distinct from the fiaular process of reasoning which
the Tribunal adopts in reaching its decision.

(footnotes omitted).

These observations were cited with approval by €leeCJ, Gummow, Kirby, Hayne,
Callinan, Heydon and Crennan JJSZFDE v Minister for Immigration and Citizenship
(2007) 232 CLR 1893ZFDB.

SZFDEwas concerned with whether a party’s rejectiorthef Tribunal’s invitation

under s 425(1) caused the Tribunal to fall intasgictional error in circumstances where the
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party’s refusal was induced by the fraud of a miigraagent, Mr Hussain. It was the
unanimous view of the High Court that (at [31] 2]3

The importance of the requirement in s 425 thatThleunal invite the applicant to
appear to give evidence and present argumentspbasised by s 422B. This states
that Div 4 ‘is taken to be an exhaustive statenwdérthe requirement of the natural
justice hearing rule in relation to the matterdaals with.’

An effective subversion of the operation of s 4&® subverts the observance by the
Tribunal of its obligation to accord proceduralrif@iss to applicants for review.
Given the significance of procedural fairness fbe tprinciples concerned with
jurisdictional error, sourced in s 75(v) of the Gotution, the subversion of the
processes of the Tribunal in the manner allegethbypresent appellants is a matter
of the first magnitude in the due administratiorPof7 of the Act.

(footnotes omitted).

Later in their reasons iBZFDEtheir Honours said (at [49]):

The fraud of Mr Hussain had the immediate consecgi@f stultifying the operation
of the legislative scheme to afford natural justicéhe appellants.

In Applicant NAFF of 2002 v Minister for Immigrationné Multicultural and
Indigenous Affairg2004) 221 CLR 1 McHugh, Gummow, Callinan and HeydJ held that
the requirements of s 425(1) had not been satisfiedircumstances where the Tribunal
member was disposed to doubt aspects of the appficavidence and the translation of the
evidence presented, but stated she would sendigugdb the applicant and await his
response. In fact, no such questions were senttt@dapplication was refused. Their
Honours stated, at [27]:

One aspect of the overall duty to review was thiy tlu invite the appellant to give

evidence and present arguments: s 425(1). Thetdutgview therefore entailed a

statutory duty to consider the arguments preseatet in that way to afford the

appellant procedural fairness. That implied tHathe Tribunal thought that the
arguments had been presented so inadequately teatretview could not be
completed until further steps had been directed pedormed, it could not be

peremptorily concluded by the making of a decislwefore that direction was
complied with or withdrawn.

Although their Honours did not discuss the scope 425(1) in detail, they said, at
[32] — [33], that:

The failure to complete the review process wasilaréato comply with the duty

imposed by s 414(1) to conduct the review and titg dnder s 425(1) to hear from
the appellant. [...] that part of the process ofeewwhich involved participation by
the appellant, as provided for in s 425(1), hadbea&n concluded.
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NAIS v Minister for Immigration and Multiculturahd Indigenous Affair€005) 228
CLR 470 concerned inordinate delay on the parthef Tribunal. In allowing an appeal

against a decision made by the Tribunal, Callinashtdeydon JJ observed that (at [171]):

The first respondent also accepted that s 425¢1)mplication, refers to a hearing

where the evidence given is to be given properyigenand realistic consideration in
the decision subsequently to be made.

The final High Court decision cited by the magiggrin the present case WaZBEL v
Minister for Immigration and Multicultural and Ingenous Affairq2006) 228 CLR 152.
This case concerned an Iranian seaman who had ¢usigie in Port Kembla, who then
applied for a protection visa. The Tribunal inf@unthe applicant that it could not make a
decision in the applicant’s favour on the matebafore it. After inviting the applicant to
appear, the Tribunal failed to (at [3]):

...challenge what the appellant said, express amtiogato what he said, or invite
him to amplify any of the three particular aspaaftshe account he had given in his

statutory declaration, and repeated in his evidewbéh the Tribunal later found to
be “implausible”.

In allowing the applicant’s appeal, the High Cadigcussed the operation of s 425 (at
[37]):

Suppose (as was the case here) the delegate cesclhdt the applicant for a
protection visa is a national of a particular coyrihere, Iran). Absent any warning
to the contrary from the Tribunal, there would ke iasue in the Tribunal about
nationality that could be described as an isswsengrin relation to the decision under
review. If the Tribunal invited the applicant tops@ar, said nothing about any
possible doubt about the applicant’s nationalityd #hen decided the review on the
basis that the applicant was not a national ofcthentry claimed, there would not

have been compliance with s 425(1); the applicamtild not have been accorded
procedural fairness.

None of the decisions of the High Court to whielfierence has been made affords
support for the view that a hearing does not conftw the requirements of s 425 of the Act

merely because the applicant might, if better amtjishave chosen to present a more
compelling case.



31

32

33

34

-12 -

In this Court, neither side sought to argue ®@ARwas wrongly decided, however,
it may be noted that the statement of principlS@ARon which the magistrate relied in the
present case has not commanded universal asskus. iITSZFDEGraham J said (at [212]):

In so far as the Full Court BCARmay have found that s 425(1) required more of an

invitation to appear before the Tribunal than caemge with the terms of the Act, it

was, in my opinion plainly wrong and should notfbkowed. The statute does not

impose any additional obligation requiring an iatiiin to be “real and meaningful”
or, simply, “meaningful”.

It is not necessary for the disposition of thipeg to enter upon the controversy
raised by Graham J as to the correctness of tiseme®y underlying the decision 8CAR cf
SZFDE at [93]-[94] per French J as his Honour then wdsa. SCAR in the paragraph
immediately preceding the paragraphs cited by tlamistrate in the present case, the
following statement appears:

It is clear that s 425 of the Act does not reqtiva the Tribunal actively assist the

applicant in putting his or her case; nor doegduire the Tribunal to carry out an

inquiry in order to identify what that case miglet Ehen v Minister for Immigration
and Multicultural Affairs[2001] FCA 1671.

Similarly, in NAMJ v Minister for Immigration and Multiculturalna Indigenous
Affairs (2003) 76 ALD 56, at [51]-[52], Branson J obseruédt it was unlikely that the
legislature intended that a hearing before theurdb could not proceed by reason of “some

measure of psychological stress and disorder impipdcant.”

It was not demonstrated that the Tribunal was grtiregard the respondent as a
witness who was not worthy of belief. It has neér been shown that the Tribunal was
wrong to attribute the respondent’s poor perfornedmefore it to dishonesty rather than to the
effects of his psychological problems. At the leighfor the respondent it may be said that
more information relating to his psychological gevhs might have led to a different view of
his credibility. To say only that it is possibleat a different view might have been taken of
the respondent’s credibility had more informatiaeb made available to the Tribunal as to
his psychological problems is to fall short of dersiating that the respondent was denied a
“real and meaningful” opportunity of giving evidenand presenting arguments in support of
his application. In this case, in contrasSGAR it has not been established, as a fact, by the

evidence subsequently adduced before the Magistrattethe Tribunal’'s adverse view of the
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respondent’s credibility reflects an impaired oppnity for him to give evidence and present

arguments.

In summary to this point, there is nothing in teet of s 425, or in the statutory
context in which it appears, or in the authoritagudicial exegesis of s 425, to suggest that it
was the intention of the legislature that the Tndlushould take upon itself the role of
ensuring that all possibly arguable lines of argaiwehich might be available to an applicant

in any given case are pursued to the applicanst dsvantage.

There was, in my respectful opinion, no foundatfon the magistrate’s ultimate
conclusion that “the applicant was denied a faipapunity of having the Tribunal assess
whether those defects [in addition to demeanoumang, and consistency] were attributable
to a mental impairment, or to concerns about verdciThe Tribunal was not obliged to
conduct an inquiry to discover whether the respatisdease might be better put or supported
by other evidence. The applicant had the oppdstu@ adduce such evidence as to his
psychological state and its impact on his “demeanmemory and consistency”, as he
wished. There is no suggestion that his capagitydke decisions in his own interests in that

regard was impaired by his condition.

The present case falls well outside the authaftyhis Court’s decision ir5CAR
The further evidence subsequently adduced beferentigistrate was not apt to, and was not
found to, demonstrate an unfitness to “give evideaed present arguments” at the hearing.
Nor was this a case where the integrity of theihgaunder s 425 was subverted by a want of
an appreciation on the part of the Tribunal tha tBspondent’s presentation of his case
might have been adversely affected by an impairedtah state of which the Tribunal was

oblivious.

In my respectful opinion, the magistrate’s degiseannot be sustained; the learned
magistrate erred in concluding that the Tribundéthto comply with s 425 of the Act.

Orders

The appeal should be allowed and the decisioheofrtagistrate set aside.
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 96 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZNVW

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: KEANE CJ, EMMETT AND PERRAM JJ
DATE: 10 MAY 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT

EMMETT J:

This appeal from orders of the Federal Magistsa@ourt concerns a decision of the
second respondent, the Refugee Review Tribuhal Tribunal), affirming a decision of a
delegate of the appellant, the Minister for Immigna and Citizenshiptkie Minister). The
decision made by the delegate was to refuse the gfaa Protection (Class XA) visa under
theMigration Act 1958 Cth) the Act) to the first respondenthie Visa Applicant).

The Visa Applicant is a citizen of Pakistan. Heved in Australia in February 2006
on a student visa to study at a university in Sydnele completed three of four semesters
but, for financial reasons, was unable to complileéefourth semester. In March 2009, the
day after he was detained as an unlawful non-cifizee Visa Applicant applied for a
protection visa. Following refusal by the Ministedelegate, the Visa Applicant sought

review of the delegate’s decision by the Tribunal.



42

43

44

45

-16 -

The Tribunal wrote to the Visa Applicant indicafithat it was not disposed to decide
the review in the Visa Applicant’s favour on thesisaof the material before it and therefore
invited the Visa Applicant to appear before thebtinal to give evidence and present
arguments relating to the issues. The Visa Apptieecepted the Tribunal’s invitation. In
the course of the hearing, the Tribunal put to\tisa Applicant that the fact that he had been
studying in Australia since February 2006, but wad apply for a protection visa until after
he was detained, might indicate to the Tribunal thia claims to fear persecution if he
returned to Pakistan may not be true. The Visalidppt responded that he was suffering
from the psychological state of procrastination angupport of that assertion submitted to
the Tribunal a “Standard Health Event” documentedaifO June 2006. The Tribunal

considered that document but placed no weight tor ieasons that it gave.

Following the Tribunal’s decision to affirm theldgate’s rejection of his application
for a protection visa, the Visa Applicant commenegaroceeding in the Federal Magistrates
Court seeking Constitutional writ relief in respe€the Tribunal’'s decision. After a hearing
before the Federal Magistrates Court, at whichMisa Applicant adduced further evidence
as to his psychological condition, the Federal Migtes Court ordered that the Tribunal’'s
decision be set aside and that the Tribunal bectdideto hear and determine the Visa
Applicant’s application for review according to lawhe Visa Applicant then appealed to the
Federal Court and the Chief Justice directed timappeal be heard by a Full Court.

The basis for the decision of the Federal Magssr&ourt was that the Tribunal had
failed to comply with s 425 of the Act and thatttifi@lure constituted jurisdictional error.
Section 425 of the Act relevantly provides thatconducting a review of a decision of the
Minister, the Tribunal must invite an applicant dppear before it to give evidence and

present arguments relating to the issues arisimglation to the decision under review.

While the Visa Applicant attended a hearing beftine Tribunal, the Federal
Magistrates Court concluded, on the basis of amlthii evidence as to the Visa Applicant’s
diagnosed mental impairments, that the Tribunal been deprived of the opportunity to
assess the Visa Applicant’s evidence in the ligltti® impairments. The Federal Magistrates
Court concluded that the Visa Applicant had beemetkba real and meaningful opportunity

to participate in the hearing before the Tribunad & have his evidence fairly assessed by
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the Tribunal in the light of his impairments. TRederal Magistrates Court observed that, in
arriving at its adverse conclusions about the \Agplicant’s credibility, the Tribunal had
placed a great deal of weight upon matters of dem&a memory and consistency and
concluded that, in relation to all of those mattdare Visa Applicant was denied a fair
opportunity of having the Tribunal assess whethesé defects were attributable to a mental

impairment rather than lack of veracity.

In his notice of appeal, the Minister raised twounds as follows:

. The Federal Magistrates Court erred in proceedingssess the Visa Applicant’s
evidence before the Tribunal as if he were a persgifiering from a genuine

impairment at that time.

. The Federal Magistrates Court erred in concludihgt tthe Visa Applicant’s
psychological disorder and the possible affecthaf disorder upon his ability to give
evidence and present arguments was such as tohaharg fair opportunity to present

his case in conformity with s 425 of the Act.

The Federal Magistrates Court placed considerstiole on the decision of the Full
Court inMinister for Immigration and Multicultural and Ingenous Affairs v SCAR003)
128 FCR 553. The Minister did not invite the Cotarthold that that decision was clearly
wrong. However, the Minister invited the Courtdigtinguish the decision. In that case, an
applicant had given evidence to the Tribunal in @gue and confused manner in
circumstances where, unknown to the Tribunal, #pglicant had recently received news of
the death of his father, such that he was in naditiom to give evidence and present

arguments to the Tribunal.

Whether or not the decision is correct, the Fdddiagistrates Court in the present
case made no finding that the Visa Applicant's psyogical condition denied him the
opportunity to give such evidence and present smgbhments in support of his application as
he thought appropriate. It was not suggested thatVisa Applicant's psychological
condition impaired in any way his capacity to ma&tonal decisions in his own interests in
relation to the presentation of his case. Indéedadduced evidence as to his condition of
procrastination, albeit as a justification for hayidelayed some three years before making an

application for a protection visa.
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| have read the reasons of the Chief Justicedft dnd agree, for the reasons given by
the Chief Justice, that the appeal should be uphle&gree with the conclusion of the Chief
Justice that there was no foundation for the ulter@nclusion of the Federal Magistrates
Court. The Visa Applicant had the opportunity tidace such evidence as he considered
appropriate as to his psychological state andntgact on his demeanour, memory and
consistency. The Tribunal was not obliged to cahdan inquiry to discover whether the

Visa Applicant might have been able to put his daetéer or support it with other evidence.

The appeal should be upheld. The orders of tlderdaé Magistrates Court should be
set aside. In lieu of those orders, there shoslarders that the proceeding in the Federal
Magistrates Court be dismissed with costs. TheidiBnis entitled to his costs if he seeks an

order to that effect.

| certify that the preceding eleven

(11) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice

Emmett.

Associate:

Dated: 10 May 2010



51

52

-19 -

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 96 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZNVW

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: KEANE CJ, EMMETT AND PERRAM JJ
DATE: 10 MAY 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT

PERRAM J:

This appeal gives rise to two questions. The fgswhether the learned Federal
Magistrate erred in finding, as a fact, that thepomndent was suffering from mental
impairments affecting his memory at the time of hearing before the Refugee Review
Tribunal (“the Tribunal”). The second questiomisether, assuming that finding not to have
been in error, it justified the conclusion whicts Hionour then reached, namely, that the
Tribunal had failed to give the respondent a “maad meaningful” opportunity to participate
in a hearing before it thus failing to comply wgh25 of theMigration Act 1958 Cth) (“the
Act”). That conclusion had the attendant conseqeehat the Tribunal’'s determination was

liable to be set aside.

The respondent is from Pakistan and is an applit@na protection visa. That
application was refused by a delegate of the MenistHe then applied for a review of that

decision in the Tribunal but it affirmed the delegs decision. The essence of its reasoning
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was that it did not believe his account becaugeiterally thought him a dishonest witness.
The Tribunal was, in particular, critical of hisvirag given different versions of the dates on
which he claimed to have been employed by univessin Pakistan. Before the Federal
Magistrate, however, evidence was tendered, apipaneithout objection, from a clinical
psychologist who expressed the opinimrer alia, that:

[The respondent] reported and displayed the folhgvdominant symptoms;

Memory deficits

[The respondent] claims that he has become inergigsiorgetful and is finding it
hard to concentrate. This difficulty was respolesiior him ‘missing out’ important
dates during his RRT hearing. He had written thage dof this hearing on the
envelope he carried to help him remember, justaiseche was queried about the
hearing at our meeting.

No such evidence was before the Tribunal. ThenexhFederal Magistrate concluded
that it did “reflect an opinion” by the clinical pshologist about the cause of the respondent’s

memory difficulties at the time of the hearing lrefthe Tribunal.

The Minister challenged this finding. He pointedother parts of the evidence which
were before the Federal Magistrate which suppoatembntrary conclusion. However, an
appeal to this Court is by way of re-heariBganir v Owston Nominees (No @001) 117
FCR 424 at 434-435 [20] per Allsop J (Drummond &ahsfield JJ concurringMinister
for Immigration and Multicultural Affairs v Jia Legg(2001) 205 CLR 507 at 533 [75] per
Gleeson CJ and GummowSeven Network Ltd v News L({#D09) 262 ALR 160 at 188 [87]
per Dowsett and Lander JJ (Mansfield J agreeing6at [1] and 181 [67]). The function
performed by a rehearing is the correction of errBe cannot however simply substitute
for his Honour’s findings of fact those findings st we would have made had we been the
judges on review who determined this matter at finstance” Cabal v United Mexican
Stateq2001) 108 FCR 311 at 362 [224] per the Court).

The error said by the Minister to have been comealitoy the learned Federal
Magistrate was to give the clinical psychologisgport too much weight in light of the fact
that it was not shown that the history of symptaeorted by the respondent to her and set
out in the report were true. That history, of s®mjrformed part of the matters upon which
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her expert opinion was based. Consequently, it ikevant, in a non-hearsay way, for it
disclosed the matters upon which the opinion waethd&kamsay v Watsof1961) 108 CLR
642 at 649 per the CouMyigmore on Evidendgol VI) 81720 pp 110-113;ee v The Queen
(1998) 195 CLR 594 at 604 per the Coutiglish Exporters (London) Ltd v Eldonwall Ltd
[1973] Ch 415 at 423 per McgarryQross & Tapper on Evidend@1" ed, 2007) p 579. At
common law it was, accordingly (and subject to iasis rule), admissible for that non-
hearsay purpose. Likewise, its admission for thatpose would not have entailed its
admission for the hearsay purpose of proving th#htof that historyRamsay v Watsoat
649 per the Court. Section 60(1) of tBeidence Act 199%Cth), however, reverses the
common law position. It provides:

The hearsay rule does not apply to evidence ofemiqus representation that is
admitted because it is relevant for a purpose dtteer proof of an asserted fact.

Consequently, the respondent’'s report of his histas set out in the clinical
psychologist’s report was not only evidence idegmid the matters upon which she relied in
forming her opinion but also evidence of the troththose mattersAlphapharm Pty Ltd v
H Lundbeck A/$2008] FCA 559 at [761]-[783] per Lindgren J. Sentl136 of theEvidence
Act permits a court to limit the use to which suchdevice may be put but no such order was
sought by the Minister from the learned Federal istagte and, in fact, no such order was
made. It follows that the respondent’s reportshisf symptoms as set out in the clinical

psychologist’s report were evidence that he dithat suffer from those symptoms.

It would have been permissible for the Federal iStagte to have taken into account
the hearsay nature of the history in assessingviight to be given to it and, hence, to the
opinion itself. The permissibility of such a caus well established: sétarrington-Smith v
Western Australia(2003) 130 FCR 424 at 432 [39] per Lindgren Lardil, Kaiadilt,
Yangkaal, Gangalidda Peoples v Queenslgod0] FCA 1548 at [16] per Cooper J.

However, to say that such a line of reasoningviilable is not to say that it is
mandatory. The Minister submitted that the Fddbtagistrate erred in not taking that
course because the Tribunal itself had disbeligthedrespondent’s claim to have memory
difficulties. There are, | think, two problems withat argument.First, it is circular — the
evidence of the clinical psychologist went, in p&otexplaining why the Tribunal’s disbelief
of the respondent was unwarrantedsecondly the Minister's argument impermissibly
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assumes that the Tribunal’s conclusion that thpamdent did not have memory problems
was itself evidence deserving of decisive, or aisie significant weight. The Tribunal,
however, was not a primary witness as it had netbe Pakistan at the universities at which
the respondent claimed to have lectured and it veasjualified as an expert to express an
opinion about his memory deficits. Viewed as arsewf testimony, its rejection of the
respondent’s account of his memory problems waslfit@t least before the Federal
Magistrate in that Court’'s original jurisdiction, l@earsay opinion from an unqualified
witness. In that regard, it is worth noting thhe tTribunal’s conclusions have a very
different status in judicial review proceedingsrtlan the findings of a trial judge in judicial

proceedings.

Generally speaking, the factual findings of an muistrative decision maker, such as
the Tribunal, are “previous representations” to alihthe hearsay rule in s 59(1) of the
Evidence Actpplies therefore rendering them inadmissibleudigial proceedings to prove
the truth of the fact found. Of course, the reasointhe Tribunal had the direct non-hearsay
relevance of proving what it was that the Tribusateasons were which will almost
invariably be a relevant issue in judicial revievogeedings. Again, however, the effect of
s 60(1) of theEvidence Actwill be to render the Tribunal’s reasons, once dthaito prove
what its reasons were, as evidence of the trufmdings contained in those reasons unless a

limiting order is made pursuant to s 1B8idence Act

It is not plain that the Tribunal's reasons wenefact, in evidence before the Federal
Magistrate. However, | proceed on the assumptidaveurable to the Minister — that they
were. That assumption is in the Minister’s favbacause if the reasons were not in evidence
they had no status whatever (unlike judicial rea¥omhe assumption is properly to be made
because the reasons of the Tribunal do appearuv® Ibeen annexed to an affidavit of the
respondent and because the Federal Magistratentlyideeated them as if they were. For
similar reasons | also proceed on the basis thairder was made pursuant to s 136 of the

Evidence Aclimiting the evidential uses to which those reasoould be put.

Making those assumptions the contest becomesefthier one between the
respondent’s hearsay history and the Tribunal'suahfied hearsay opinion that the

respondent did not have memory problems. | sepanticular reason why, as a matter of
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principle, the Federal Magistrate had to afford Thikunal’s evidence about the respondent’s
memory problems more weight then the respondenttéeace about them. Indeed, having
perused the Tribunal’'s reasons with some care lIdeand to observe that its degree of
disbelief in almost anything put by the respondeaves in my mind the distinct impression
that the value of the Tribunal’s reas@sstestimonynay be somewhat limited. For example,
the Tribunal rejected material from another psyobt on the basis that the psychologist
had not set out her qualifications even though aiswot suggested that she was not a
psychologist and even though she was the psychalpgovided by the Commonwealth to
the respondent in immigration detention. That pkomaal reasoning raises real questions in
my mind as to the quality of the decision makinggass undertaken. It is not necessary to
pursue this further: it suffices only to say thatase for giving the Tribunal’s view of things

decisive weight is not made out.

In any event, if the Minister had wished to egsdbbefore the Federal Magistrate that
the respondent was lying about the history it wasnoto the minister to cross-examine him
on his affidavit to suggest that his account wésefato seek to prove the matters which were
before the Tribunal and which apparently led ilestst not to believe the respondent and,
more generally, to embark upon the usual measuneshvattend the taking of such course in
civil proceedings. None of this was done. Thahdeso | can discern no reason why the
Federal Magistrate’s decision to accept the opimvbrthe clinical psychologist involved

giving excessive weight to the respondent’s history

In those circumstances, | do not think that ersoshown merely by the fact that the
learned Federal Magistrate did not give less weighthe opinion because of the hearsay
nature of the evidence upon which it rested. Myabasion in that regard is also buttressed
by the fact that the Minister chose not to seekr@er limiting the use of the evidence under
s 136 and because the psychologist herself wasraoss-examined — as easily she could have
been — to show that her opinion rested entirelyh@nrespondent’s reports and was not also
the product of an assessment on her part of higdeour or other matters purely within the

scope of her professional expertise. | would tejaee Minister’s first ground of appeal.

| turn then to the second question. The learrsdefal Magistrate found, as a fact,

that the respondent “was suffering mental impainsext the time of his hearing with the
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Tribunal” specifically “affecting his memory, aliifito recall details and capacity to engage

in discussion about his history and opinions”.

The Tribunal, for its part, found the respondert/glence unsatisfactory on a number
of fronts not all of which related to the resporttememory. For example, the Tribunal was
willing to conclude that he was not giving truthieNidence when he claimed that Islamic
fanatics had verbally threatened him, almost bedtiem and shown him a gun. That
dishonesty was to be discerned because the Trilasabf the view that:

if Islamist [sic] fanatics well-known for their Vient attacks by armed gunman and

suicide bombers had wanted to harm the applicagtgat rid of him they would
have done more then threaten him.

Apart from such matters, however, it is also taldy clear that the Tribunal was
significantly influenced by testimony given by thhespondent about the dates of his
employment as a lecturer at three institutions ahdre, Pakistan. These were Government
College University, Beacon House National Universihd the Pakistan School of Fashion
Design. The respondent gave three accounts of data which he was employed at each of
these institutions. The first was on his applmatior a student visa lodged sometime before
2 January 2006 (when such a visa was, in factteganthe second on his application for a
protection visa provided on 20 April 2009 from cinestances of immigration detention and
the third at the actual hearing before the Tribumal12 June 2009. These accounts all
varied. The fruits of the Tribunal’'s endeavourshis regard were set out in its reasons in the
following terms:

In his protection visa application the applicantitied he was a lecturer at

Government College University Lahore from Januad@22until May 2004. At the

hearing he claimed he lectured at Government Cell¢wgjversity from January 2002

untii May 2003. In his student visa application bRimed he lectured at
Government College University from January 2003] énigust 2004.

In his protection visa application the applicardiwied he was a lecturer at Beacon
House National University Lahore from September30@til May 2004. At the
hearing he claimed he lectured at Beacon HouseohatiUniversity, September
2002 until September 2003. In his student visdiegion he claimed he lectured at
Beacon House National University from October 2008l June 2004.

In his protection visa application the applicargtitled he was a lecturer at Pakistan
School of Fashion Design Lahore from September 206 May 2005. At the
hearing he claimed he lectured at Pakistan Schb&lashion Design, September
2003 until May 2004. In his student visa applicatihe claimed he lectured at
Pakistan School of Fashion Design from Septemb@4 2@til June 2005.



67

68

69

70

.25 -

The Tribunal put its concerns about these incterstses to the respondent. His
explanation was that he did not have access tadrifficates of employment whilst in the
detention centre as they were with the Departmeitit whom he had lodged his visa
application. The Tribunal rejected this explanatious:

The Tribunal is of the view that if the applicarichbeen appointed and employed as

a university lecturer in Pakistan he would have embered when he had been

appointed and how long he worked for and would mte needed access to the

documents he provided to the Department in ord@rawide a consistent account of
his employment.

The Tribunal did not seek the certificates itsdlf.next considered the respondent’s
argument that he was not good with dates. Thwsa# able to reject on the basis that he was
lying since he was, in fact, good with dates. Tadeptness could be discerned, so the
Tribunal reasoned, from the respondent’s succesecatling,inter alia, the date upon which

his brother was married and the year in which istesdeparted Pakistan.

The Tribunal then moved to the respondent’s cdierthat his difficulties with dates
were also related to his psychological conditiondepression. The Tribunal would have

none of this. It despatched the argument this way:

The applicant claimed that he has provided differaccounts of when he was
employed as a lecturer because of his psychologizde. He claimed that the
incidents that had happened to him in Pakistan wenematic and that this has
affected his psychological state and could havesedihim to make mistakes in
relation to his employment. The Tribunal does axtept this explanation as it does
not accept the claims the applicant has made @tioal to the incidents that happened
to him in Pakistan.

The applicant also made a general claim aboutreisept psychological state and the
fact that he is depressed because of what has meghpe him in Australia. The
Tribunal accepts that the applicant could be fegeliepressed because he has not
completed the course he had enrolled in. The Tiebaccepts that being detained
pursuant to the Migration act [sic] could also letd feelings of depression.
However the Tribunal has no medical evidence befibréo suggest that the
applicant’s present psychological state has affielesie memory or his ability to recall
what he did or what happened to him in Pakistan.

It will be apparent that the learned Federal Magis’'s conclusion that at the time of
the Tribunal’'s hearing the respondent was suffefrogn mental impairments affecting his
memory somewhat dented the force of these conclsisidhe Minister’s riposte was that the
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respondent could have led evidence before the faibto show that he was suffering from
such a deficit or he could have sought a furthgsuadment on the grounds of stress (he had,
in fact, already obtained one such adjournmengnséquently, it could not be said that there
had not been a fair hearing: memory deficits mall heeve beset the respondent but he still
had the capacity to point out the existence ofehdsficits to the Tribunal. Indeed, so the
Minister argued, it was plain that had pointed them out and just as plain that the Trabun

had rejected their existence.

The respondent submitted, and the Federal Matgsimand, that the existence of the
memory deficits meant that the Tribunal had beeniadk the opportunity to assess his
evidence in the light of those deficits and herie the respondent was denied a “real and
meaningful” opportunity to participate in the hegriand to have his evidence assessed by the

Tribunal in the light of his impairment.

Section 425(1) of the Act provides:

Tribunal must invite applicant to appear

(1) The Tribunal must invite the applicant to agpéefore the Tribunal to give
evidence and present arguments relating to theesssuwising in relation to the
decision under review.

In Minister for Immigration and Multicultural and Ingenous Affairs v SCARO003)
128 FCR 553 the Full Court interpreted this pramisas requiring an invitation to be given
which was real, meaningful and not merely formalist Such a proposition might be
regarded as uncontroversial. Howev@€ARhas been a running source of debate in this
Court because of its further conclusions that aitation might be deprived of that quality if
the ensuing hearing was frustrated by a lack néfis on the part of an applicant to represent
him or herself and that this was so even if, as thascase ir8CARitself, the lack of fitness
was not known to the Tribunal. Some judges of @usirt have wondered how the Tribunal
can breach its duty to issue an invitation undé2% by reason of a state of affairs of which it
is ignorant. The competing views are set ouvlinister for Immigration and Multicultural
Affairs v SZFDH?2006) 154 FCR 365 at 389 [94] per French J and#16[211]-[212] per
Graham J, a decision which was reversed, of cobssthe High Court ir6ZFDE v Minister
for Immigration and Citizenshi$2007) 232 CLR 189. There is no doubt, howeveat t
SCARpresently represents the established jurisprudemcenis Court. It has not been
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reversed and continues in force: see, for exang§#@JKA v Minister for Immigration and
Citizenship(2008) 172 FCR 1 at 4 [5] per Gray J and 10 [ZG]}per Gyles J. This Court
was not invited to depart from it and, indeed,lesé reasons will attempt to show the High
Court’s decision irBZFDEindicates that its operation may be somewhat radtedox than

it first appears. For completeness, no argumestadaanced in this case that the insertion of
s 422B(3) into the Act by th®ligration Amendment (Review Provisions) Act 2QCt) —
which requires the Tribunal, in carrying out th@gedures under Part 7 to do so in a way
which is “fair and just” — impacts on the continginelevance oSCAR:cf. Minister for
Immigration and Citizenship v SZMQR009) 257 ALR 427 at 432 [18] per Emmett, Kenny

and Jacobson JJ.

SCARdoes not directly decide the issue to which thisecgives rise. This is so
because the learned Federal Magistrate did not tiad the respondent was not fit to
represent himself. Such a finding, by contrasts veached i'sCARand was at the heart of

its reasoning Instead, the learned Federal Magistrate reasonea#y:

In my opinion,SCARstands as binding authority for an underlying @ple going
beyond the issue of fitness teepresent himself before the Tribuhah the day of a
hearing, which was raised by the facts of that ¢ase [13]-[16] and [40]-[41]). The
broader foundation of the Full Court's decisionpginted to by the analogous
circumstances that their Honours identify in [3Bpae. These include categories of
jurisdictional error where a substantial errorrahslation has prevented the applicant
meaningfully communicating his evidence to the Uiniél, where it assessed his
evidence upon false assumption as to his evideamtewhere this materially affected
the outcome (see authorities such Rerera v Minister for Immigration &
Multicultural Affairs (1999) 92 FCR 6,VWFY v Minster for Immigration &
Multicultural & Indigenous Affaird2005] FCA 1723M175 of 2002 v Minister for
Immigration & Citizenshig2007] FCA 1212SZGYM v Minister for Immigration &
Citizenship[2007] FCA 1923, an&ZJBD v Minister for Immigration & Citizenship
[2009] FCAFC 106 at [73]). Plainly, such a jurigitbnal error affecting a hearing of
a Tribunal does not usually, if ever, have the titand irremediable effects which
concerned Branson J. The important consideratidaiimess, which in my opinion
the Full Court’'s judgment iBCARpoints to,is that a significant impairment to
communication at a hearing arising from language omental state should be
taken into account by the Tribunal when assessinghé person’s evidence, and
that the Tribunal should not make its decision bas#® upon a false assumption
that the impairment did not exist. If the Tribunal does make a decision upon a false
assumption as to the opportunity enjoyed by thdiepy at the hearing under s.425,
and if this has materially affected the Tribunadmnclusions, the Tribunal has failed
to exercise its jurisdiction according to law.

(emphasis added)



75

76

77

-28-

It is not difficult to see how SCAR might tempteoto that conclusion. However, |
respectfully differ from Smith FM because | do tioink that the analysis turns on whether
an applicant was, or was not, afforded a fair Imggrirather, it depends upon a
characterisation of the quality dfie invitationgiven to an applicant in light of the hearing
which, in fact, took place. Put another way, dié fTribunal conduct a review. So much
follows from SCARitself (at 562 [41]):

Given the findings of fact made by the primary jadgat the respondent was not in a

fit state to represent himself before the Tribuitak clear that the invitation he

received under s 425 of the Act was not a meaniragfa. Through no fault of the

Tribunal it was not aware of this. Even so, thiblimal did not comply with s 425 of

the Act. It did not extend a meaningful invitatitmthe respondent. The respondent

did not receive the fair hearing required by thé. Ronsequently the Tribunal made
a “jurisdictional error”.

One of the curiosities of the Act is that whilstrequires, through s 425, that the
Tribunal invite an applicant to a hearing (at leakere the Tribunal is minded to refuse the
application on the materials before it) there isaxpress concomitant obligation, having
issued such an invitation, in fact to conduct sadmearing. Section 414 imposes the basal
requirement that the Tribunal conduct a “reviewt btat need not involve a hearing. Had
there been an express obligation contained in Pd@ivision 4 to conduct a hearing then
when the Tribunal considered, on the material lgefior that the application should be
refused, it is not hard to imagine that it wouléd#y have been inferred that the hearing

thereby required had to be a hearing in substamd@at merely in form.

Viewed through that prism it is easy to see hoehsan obligation has ended up being
grafted — not onto the hearing for which the statlides not provide — but on the invitation to
that hearing for which it does. This has the cqnsace, of whiclSCARis but an example,
that concepts which really relate to the efficatyearings — such as fitness for trial and the
ability to comprehend trial process — become trEamépd from their origin as such into the
alien soil of rules concerned with invitations teahings. In some ways this is a surprising
outcome. It is, for example, contrary to ordin&yglish usage — one would not say that
having received an invitation to a wedding that bad not been invited simply because the
marriage was called off. So too, there are con@ptifficulties in a doctrine which makes
the validity of a legal act — here the invitationa—function of events postdating it and

disconnected from the person issuing it.
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Those kinds of considerations made it possibleaftime, to think thaSCARwas
something of a high watermark from which the tidéegal reasoning was gently ebbing. In
Minister for Immigration and Multicultural Affairg SZFDE(2006) 156 FCR 365 a majority
of this Court thought thaBCARdid not mean that no invitation had been issuedro
applicant who was deceived by third party fraua ithtinking attendance before the Tribunal
was unnecessary (and whose application was thereismissed). Allsop J did not think
SCARextended so far (at 400-401 [134]); Graham J waghef view thatSCARwas
incorrectly decided: (at 417 [212]). The dissegtijudge in SZFDE French J, took a
different view. His Honour’s focus was on the effef the fraud on the decision making
process revealed by Part 7 of the Act (at 399 [128F case was, his Honour held, “not
about unfairness” a comment which has some sigmiéie for the present proceedings. Those
dissenting remarks were expressly vindicated byutimenimous decision of the High Court
on appeal:SZFDEv Minister for Immigration & Citizenshig2007) 232 CLR 189 at 205
[47]. French J referred t8CAR(at 388-389 [92]-[94]), not as applying to the edmefore
him, but rather to where the decision making preaeas successfully impugned by matters
in respect of which the decision maker had no rd#s Honour’s ultimate conclusion was
thus (at 391 [101]):

What emerges from the authorities referred to ali®teat procedural unfairness, not

attributable to a decision-makemay arise in connection with the making of a

decision when a person’s exercise of the right éohbard before the decision is

made,is compromised or lostthrough no fault of that person. That circumséanc

does not however establish sufficient condition for a finding of procedural
unfairness.

(emphasis added)

The High Court allowed an appeal from the Full €sudecision and in the process
approved the statement above that the focus hdoeton the operation of the statute.
Consistently with French J’'s comment that the e@s® not aboutinfairnessthe High Court
distanced its reasoning from analyses having trejins in civil process. The Court adopted
(at 201 [30]) the statement of Gummow and HaynenJWinister for Immigration and
Multicultural Affairs v Wang2003) 215 CLR 518 at 540-541 [71]:

In adversarial litigation, findings of fact thatamade will reflect the joinder of issue

between the parties. The issues of fact and lamejobetween the parties will be

defined by interlocutory processes or by the cowsedhe hearing. They are,

therefore, issues which the parties have identifidadeview by the Tribunal is a very
different kind of process. It is not adversarihkre are no opposing parties; there are
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no issues joined. The person who has sought thieweseeks a particular

administrative decision — in this case the gran protection visa — and puts to the
tribunal whatever material or submission that personsiders will assist that claim.

The findings of fact that the tribunal makes amsththat it, rather than the claimant,
let alone adversarial parties, considers to bessarg for it to make its decision.

The lynchpin ofSCARIs the importance it places upon the invitatiofemed to in
s 425(1). Of this, the High Court saidSZFDE(at 201 [31]:

The importance of the requirement in s 425 thatttifeeinal invite the applicant to

appear to give evidence and present argumentsihasised by s 422B. This

states that Div 4 “is taken to be an exhaustiveestant of the requirements of the
natural justice hearing rule in relation to the et it deals with”.

The Court reasoned that the fraud which dupedagi@icants into failing to appear
before the Tribunal “subverted” the operation @f2% and, hence, the Tribunal’'s obligations
of procedural fairness (at 201 [32]):

An effective subversion of the operation of s 4&® subverts the observance by the

tribunal of its obligation to accord proceduralrif@ss to applicants for review.

Given the significance of procedural fairness fbe tprinciples concerned with

jurisdictional error, sourced in s 75(v) of the Gtitution, the subversion of the

processes of the tribunal in the manner allegetthéyresent appellants is a matter of
the first magnitude in the due administration o¥ Fetf the Act.

Furthermore, the ‘subversion’ of the intended apen of s 425 meant that the
Tribunal had not only failed to accord the applicarocedural fairness but had also failed to
“discharge... its imperative statutory functions witle respect to theonduct of the revieiv
(at 206 [51], emphasis added): that is, its dutyanduct a review under s 414 of the Act.

There are, for present purposes two aspects @k tlobservations which warrant
particular emphasis.First, the question is not whether the applicant hasas not been
treated fairly; rather, it is whether the procesatemplated by s 425 has been “subverted”.
Secondlythat subversion matters because if establisheadiénmines the due administration
of Part 7. The Parliament having expunged notmn&irness from Part 7 by declaring its
procedures to be exhaustive statement of the mgeints of natural justice — s 422B — it
follows that the only issue arising in a s 425 eahis whether the process contemplated by
Part 7 has been carried into effect. The fairresse way or the other — of that process is not
germane to that inquiry. That, of course, is cstesit with both the Full Federal Court’s

decision inSCARand the High Court’s decision 8ZFDE for in neither of those cases could
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it be said that the applicant had been treatedinyntay the Tribunal. It is not possible to
say, in the circumstances, tI®ARis one of those cases which marks some outer fionit
which a retreat is now being beaten. On the contitlappears to be consistent with the
central reasoning iBZFDE. Because there was no argument about it, there meoessity to
comment on the impact of s 422B(3) on this analygiview is that it may be unavailable to
have an impact on the continuing relevance of SCA&ReMinister for Immigration and
Citizenship v SZMOK2009) 257 ALR 427 at 432 [18] per Emmett, Kenng dacobson JJ.

The present case comes then with two difficulti€ke first is the fact, agreed by both
parties, that the respondent’s disability was sohaess in extent than that which afflicted
the applicant iInSCAR; the second, that the respondent’s impairment wadd have
prevented him, at least at a theoretical levelmfreeeking evidence of the impairment’s

existence to put before the Tribunal.

The first difficulty gives rise to questions ofgtee and practical judgment but the
authorities do not necessarily require total uefsn The passage quoted from French J in
SZFDEabove explicitly contemplates the “compromise’tlué quality a substantive hearing
in juxtaposition to its loss. Less tangentiallythe related field which deals with the effect
of substandard translations on the Tribunal's Imggriit is accepted that translation problems
will result in a failure to conduct a review botthen it is possible to say that the applicant
has, in substance, not given evidenSagh v Minister for Immigration and Multicultural
Affairs (2001) 115 FCR 1 at 6 [27] per the Courerera v Minister for Immigration and
Multicultural Affairs (1999) 92 FCR 6 at 17 [21] per Kenny J) but alsoyanimportantly,
when errors made by the translator were materiahdweerse conclusions drawn by the
Tribunal Soltanyzand v Minister for Immigration and Multittuial Affairs [2001] FCA 1168
at [18] per the Court; cAppellant P119/2002 v Minister for Immigration aktllticultural
and Indigenous AffairR2003] FCAFC 230 at [18] per Mansfield and Selwady.

Thus the Tribunal may be held to have conductedrewew in a variety of
circumstances falling short of complete incapaoitythe part of an applicant to conduct a
hearing. That observation directs attention to gkeond difficulty, namely, the admitted
capacity of the respondent to point out to the Umdd the existence of his memory difficulty

and the fact the he did so. No doubt, the poiniccbave been presented in a better fashion
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by the respondent to the Tribunal (as it was bethee Federal Magistrate). But that
underscores that what went wrong was the mannehioh the respondent ran his case. If
that default could be linked to his memory problémen it might be possible to say the
review function had been stultified (for exampley means of an argument that the
respondentforgot to tell the Tribunal that he had memory problemsut it was not

suggested that the respondent’s failure to segkutoon medical evidence of his memory

problem was caused itself by that memory problem.

That being so, | do not think it can be said ttat Tribunal’s review function was
stultified or frustrated. The respondent suffetikd misfortune of not running his case as
well as he might have. Regrettably though that@ame might appear to be, this Court is
bound to conclude that “a person whose conductreéefo administrative tribunal has been
affected, to the detriment of that person, by badegligent advice or some other mishap
should not be heard to complain that the detriméiattes the decision madeSZFDEat 207
[53] per the Court. Whatever disquiet one may &mut the Tribunal’s reasons, now to
permit review effectively for an error in preseraatwould be to create a most unwholesome

precedent.

| agree with the orders proposed by the Chiefideist

| certify that the preceding thirty-
eight (38) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Perram.
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