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IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY
GENERAL DIVISION VID 917 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MZYIA
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: GRAY J
DATE OF ORDER: 8 JUNE 2011
WHERE MADE: MELBOURNE

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The order made by the Federal Magistrates Goudl October 2010, in proceeding
number MLG 446 of 2010, be set aside.

3. There be substituted for that order the follagyamders:

(2) A writ of certiorari issue, directed to the sed respondent, removing into this
Court the decision of the second respondent, mad@6o February 2010,
affirming a decision of a delegate of the firstp@sdent to refuse to grant to

the appellant a protection visa, for the purposguafshing that decision;

(2) The decision of the second respondent, madg6drebruary 2010, affirming
the decision of a delegate of the first respondefutsing to grant the appellant

a protection visa be quashed;

3) A writ of mandamus issue, directed to the sdcaspondent, requiring it to
hear and determine the application of the appeftanteview of a decision of
a delegate of the first respondent refusing to tgeaprotection visa to the

appellant, according to law;
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4) The first respondent pay the appellant’s costhe proceeding in the Federal

Magistrates Court.

4, The first respondent pay the appellant’s coste@appeal.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingriaetlaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY
GENERAL DIVISION VID 917 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MZYIA
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: GRAY J
DATE: 8 JUNE 2011
PLACE: MELBOURNE

REASONS FOR JUDGMENT

The nature and history of the proceeding

The question in this appeal is whether the ReflRgaew Tribunal (“the Tribunal”),
the second respondent, failed to comply with austay procedural requirement before it
made a decision. The requirement is found in sAdPAof the Migration Act 1958(Cth)
(“the Migration Act”). Subject to certain excepi® the Tribunal was required to give the
appellant particulars of information that the Tmial considered would be the reason, or a
part of the reason, for affirming a decision nogtant him a protection visa. The Tribunal
was also required to ensure that the appellantratata why the information was relevant to
the review and the consequences of it being reiedand to invite the appellant to comment
on or respond to the information. The informationquestion in this proceeding was
information provided by the appellant to the Depamt of Immigration and Citizenship
(“the Department”) in connection with the proposhcellation of a visa that he then held.
After the Tribunal had conducted a hearing in refato the appellant’s application for a
protection visa, the Tribunal requested the filac@ning the cancellation of his earlier visa,
which the Department provided to the Tribunal. itBireasons for decision, the Tribunal
referred to matters that were the subject of notem interview with the appellant, found in

that file. The particular question in this appeahether the Tribunal considered that that
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information would be the reason, or part of thesoea for affirming the decision not to grant

the appellant a protection visa.

The appellant is a citizen of Pakistan, who adiwreAustralia on 17 October 2006, in
possession of a valid student visa. On 11 May 286%pplied for a protection visa. On 22
September 2009, a delegate of the Minister for Ignation and Citizenship (“the Minister”),
the first respondent, refused to grant the viséhe @ppellant applied to the Tribunal for
review of the delegate’s decision. On 14 Decen2®89, the appellant appeared before the
Tribunal to give evidence and present arguments.2®February 2010, the Tribunal made a

written decision, with reasons, affirming the deansnot to grant the protection visa.

On 26 March 2010, the appellant applied to theeFadViagistrates Court of Australia
for judicial review of the Tribunal's decision. O24 June 2010, he filed an amended
application. On 11 October 2010, the Federal Megjiss Court gave judgment dismissing
the application and the amended application. N\k2¥IA v Minister for Immigration & Anor
[2010] FMCA 734.

Under the misapprehension that the judgment ofFéderal Magistrates Court was
only an interlocutory judgment, the appellant agglon 26 October 2010 to this Court for
leave to appeal, attaching a draft notice of app®&& leave to appeal was required. On 9

February 2011, the appellant filed what was desdrdis an amended notice of appeal.

By s 36 of the Migration Act, there is a claswisias to be known as protection visas.
A criterion for a protection visa is that the perspplying for it be a non-citizen in Australia
to whom the Minister is satisfied Australia hastpobion obligations under the Refugees
Convention as amended by the Refugees Protocoé tdiims “Refugees Convention” and
“Refugees Protocol” are defined in s 5(1) of thegMtion Act to mean respectively the
Convention relating to the Status of Refugees dmn€&eneva on 28 July 1954nd the
Protocol relating to the Status of Refugees don&letv York on 31 January 1967t is
convenient to call these two instruments, takerettogr, the “Convention”. For present
purposes, it is sufficient to say that, pursuanthe Convention, Australia has protection
obligations to a person who:

owing to well-founded fear of being persecuted feamsons of race, religion,
nationality, membership of a particular social grar political opinion, is outside
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the country of his nationality and is unable, orirayto such fear, is unwilling to
avail himself of the protection of that country

The appellant claimed to have a well-founded tddyeing persecuted, for the reason
of religion, if he should return to Pakistan.

Section 424A of the Migration Act

So far as is relevant to the present case, s 424ide Migration Act provides:

(2) Subject to subsections (2A) and (3), the Tradumust:

(@ give to the applicant, in the way that the Uinbl considers
appropriate in the circumstances, clear particdaemny information
that the Tribunal considers would be the reasona grart of the
reason, for affirming the decision that is undeiew; and

(b) ensure, as far as is reasonably practicablat the applicant
understands why it is relevant to the review, dreddonsequences of
it being relied on in affirming the decision thatunder review; and

(© invite the applicant to comment on or respand.t

(2A) The Tribunal is not obliged under this sectitm give particulars of
information to an applicant, nor invite the appfitdo comment on or
respond to the information, if the Tribunal givelear particulars of the
information to the applicant, and invites the apght to comment on or
respond to the information, under section 424AA.

3) This section does not apply to information:
(a) that is not specifically about the applicantaniother person and is
just about a class of persons of which the applioaother person is

a member; or

(b) that the applicant gave for the purpose ofapplication for review;
or

(ba) that the applicant gave during the procedsiéldato the decision that
is under review, other than such information thas\provided orally
by the applicant to the Department; or

(© that is non-disclosable information.

The appellant’s claims

The appellant’s father died shortly before theedppt’s birth. His mother and older

sister and the appellant lived in a house his fatinel other relatives had inherited from the
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appellant’'s grandfather. It was in a well-to-deaiof Lahore. In 2008, after the appellant
had come to Australia, the house was sold. Thelkgo's mother moved to a basic house in
a very different area of Lahore. She used the mshe received from the sale of the house
to fund the appellant’s education in Australia. afleducation was not completed and the
appellant’s student visa was cancelled on 5 Aug0e9.

The appellant said that his father’s brother wagwout Muslim, with connections to
extremist Muslims. He claimed to fear being beatmtured and possibly killed by
extremist Muslims, at his uncle’s direction becauwsile the appellant has been in Australia,
he has renounced Islam, ceased to practise itpau# statements critical of it, which have
been reported back to his uncle. According toapeellant, his uncle took control over his
family after the appellant’s father’'s death. Inrtgaular, the uncle controlled the family’s
assets, which included a farm some distance sdutlalwore, where rice and wheat were
cultivated, which had also been inherited from #ppellant's grandfather. The appellant
said that the uncle had beaten his mother andddnee to observe Islam strictly. He had
also struck the appellant for not observing Ramagashed the appellant for failing to wear
traditional attire, opposed access to music, telemi and paintings, and been loud and
abusive. He had also threatened to kill the appefi mother if she were to go to the farm or
try and sell it. According to the appellant, thecle gave his mother money derived from the
farm from time to time, but it was less than haérbgrovided when the appellant’s father
was alive. She was trying to sell jewellery to fay the appellant’'s education. The
appellant claimed his uncle had interfered with phavision of money to support him while

he was in Australia.

In the course of summarising the appellant’'s ctaimits reasons for decision, the
Tribunal said that the appellant had become a aeget when he was a child. He was
concerned about acts of terror committed by existesniHe had not been to a mosque since

he came to Australia. At [41] of its reasons, Thibunal said:

He states that he ‘used to share (his) views amékow it got back to Pakistan and
(his) village’ that he had stopped practising aedalinced Islam. He did not ever
think that his denouncing of the religion would lbbewn in Pakistan. His intention
was to complete his studies and apply for permaresitence and only return to
Pakistan for short visits. However, because ofttbebles in Pakistan and the fact
that the applicant's mother has not been able ltdeerice for ‘the same price’, he
has not been able to afford to pay student feegla@hdot enrol in 2009.
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The appellant named a person who might have begponsible for conveying his
views back to a family member in Pakistan, so thay reached his uncle. He said that, in
November 2008, his uncle telephoned him, called amminfidel and threatened him with
physical harm if he should return to Pakistan. tdather had also told the appellant that the
uncle has threatened her that if the appellantnisfuhe uncle will harm him physically.

The appellant claimed to have strong views thinisis bad. He alleged that his
uncle had done “bad things” to other people on lhaifaviuslim extremists, and had links
with such extremists and the capacity to hurt drtke appellant. His mother had told him
that the uncle and other religious extremists heehlthreatening her constantly and that she
was very concerned for the appellant’s safety itdterned. He said that he would not be
protected by the police because he is no longeusliM. He did not have the money to pay
necessary bribes to the police for protection. fétged being charged with blasphemy and
jailed or killed. He said that he could not moweahother part of Pakistan because his uncle
and the Muslim extremists would find him. Evermnd did move and was not found, the fact
that he did not practise Islam, and that he spgikenat extremists, would lead to him being
harmed by other fundamentalist Muslims. His motiveuld be pressured by his uncle to

inform the uncle as to the appellant’s whereabouts.

Part of the material the appellant supplied to Drepartment for the purpose of his
application for a protection visa was a statutaggldration he made on 19 June 2009. In that

declaration, he said:

34 When | decided to denounce my religion | nev@ught the news would
ever get back to Pakistan. | also never intendedeturning to Pakistan to
live as | was on a student visa and my intentios t@afinish my studies and
to apply for permanent residence in Australia. anted to live in Australia
where | have the freedom to choose my religionwas my intention to only
go back to Pakistan for very short visits to seemogher. | thought | would
be able to avoid any suspicion in relation to mighfé |1 only stayed for a
short time.

35 However, because of the trouble in Pakistan thedfact that my mother
hasn’'t been able to sell her rice for the sameepilihhave not been able to
afford to pay for my course and therefore have hewble to enrol in 2009.
As a result of this | have breached a conditionmgf student visa and the
Department of Immigration and Citizenship have givee a notice of
intention to cancel my visa.
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The Tribunal’s reasons

The Tribunal accepted the appellant’'s account if family background and
education and that his father died before he was. blh also accepted that he was born into a
Muslim family but long ago abandoned the religiom decame very critical of many of its
tenets. It did not think that being slapped by umsle when he was nine, or pushed by his
uncle when he was 13, amounted to significant glay$iarassment or ill-treatment of a kind
sufficient to constitute persecution. The Triburdatused on circumstances since the
appellant’s arrival in Australia. It accepted tligt had realised that not only was he not
interested in Islam but was opposed to it, thatumsle had learned that he had spoken
against Islam and threatened to harm him, and ttteae was a rise in the activities and
influence of fundamentalists Islamic groups in Baa. The Tribunal accepted that the
appellant’'s uncle is a devout Muslim. It found,wewer, that the appellant had either
exaggerated or constructed the profile he clainoechis uncle. At [91] of its reasons for
decision, the Tribunal said:

| accept that the applicant’s unclenay be a tyrannical patriarch in the family and

may boss others about. | have already noted thatdatment of the applicant before

the applicant came to Australia does not amourgetious harm. The applicant’s

evidence about what [the uncle] does to the apmficamother has not been

convincing. If his mother was so controlled and hetivities so limited by [the

uncle] as the applicant has claimed (he said slsenetallowed to remarry nor leave

the house, beaten and forced to follow Islam)s ihard to see that she would have

been able to allow the applicant to live as he dréssing in western ways and not

going to mosque. As well, the applicant claimg #damoney for his family comes

through [the uncle]. [The uncle] would have beegil\aware of the direction of the

applicant’s lifestyle choices if he exerted the tcolnover the applicant’s family

claimed by the applicant yet sufficient money wesvjaled to enable the applicant to

come to Australia to study. That support has atbpped recently and there are

other reasons why that could have occurred otrar the applicant’s uncle hearing

what the applicant had said about Islam once whemwas drunk, including the

applicant’s poor academic progress and a drop énilcome available from the

family’'s farm. | consider that the applicant hasaggerated the extent of [the
uncle’s] power over the applicant’s family.

The Tribunal referred to the fact that the appélamncle had only once expressed
disapproval of what the appellant had done whilevhs in Australia. It concluded that it did
not accept that there was a real chance that thke wmould inflict serious harm on the
appellant of a kind that could amount to persecutin account of his non-compliance with
Islam and his views on religion. The Tribunal diot disregard what the appellant had done
while in Australia, because it was satisfied thathlad not done those things for the purpose
of strengthening his claim (see s 91R(3) of thertign Act). The Tribunal accepted that
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the appellant would not practise as a Muslim ifreeirned to Pakistan. On the basis of
information about circumstances in Pakistan, derirem sources other than the appellant,
particularly information about circumstances in as the Tribunal did not accept that there
was a real chance that the appellant would be petesg for opposing the actions of
fundamentalist Islamic militants. The Tribunal didt accept that the appellant would be
charged with blasphemy in Pakistan. It did noteptdhat he would express his views in
Pakistan in any way materially different from thayhe expressed them when he was there
previously. This was not because of a fear ofgmrson, but because of the significance to

him of religion in the context of the whole of luscumstances.

The Tribunal did not accept that the appellantiele would arrange for him to be
harmed by others. Although he might be harmed mralom attack on those adopting a
Western lifestyle and appearance in Lahore, thieuhial found that the chances of his being

so harmed were remote.

The Tribunal also dealt with, and rejected, clathet the appellant might be subject
to serious harm on the basis that he was a faggllia seeker returning to Pakistan, that he
was vulnerable to persecution due to a mentalstinéghat he was a vegetarian who wore
Western clothes and had body piercings, or thantather had political connections. The
Tribunal did not consider whether the appellantldoavoid persecution by moving to
another part of Pakistan, because it consideradhthalid not have a well-founded fear of

persecution if he were in Lahore.

The interview notes

After the Tribunal had conducted its hearing, &tck the appellant gave evidence
and presented arguments, the Tribunal requestedtiie Department its file concerning the
cancellation of his student visa. The file was enadailable to the Tribunal. It included
notes taken by an officer of the Department ofraarview with the appellant concerning the
cancellation of his student visa. The notes of thterview revealed that the appellant had
advised that he was no longer enrolled at the wsityewhere he had done some study,
because his family had financial problems and bdendi have the funds to cover tuition fees.
The notes record that the appellant’s explanatiohi® non-enrolment was in substance as

follows:
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» Client has single mother in Pakistan and fundsinétavia land which father has
left to PA mother and child

» due to lack of electricity and water (due to goveent decision in concentrating
on political upheaval) — there has been no redal¥ixing the boor §ic] to pump
water to clients household. (July 2008 ongoing)

» Lack of water in irrigation system to water ricklother has hired tractor which
has cost money to look after the farm (which isrtteen source of income).

* The output of production was less due to lack dewa

* Government have been involved in the exporting roidpce to IRAN and has
had an affectdic] on the cost price of produce.

The appellant was never made aware that the Trithaththis material until he received the
Tribunal’s reasons for decision, which included fiblowing statements at [38]:
The Department’s file includes a record of intewiey a Departmental officer with

the applicant in connection with the proposed chatéen of his student visa. It
records that there had been difficulties on thefathich had led to reduced income.

The grounds of the application to the Federal Magisates Court

Both the original application and the amendediappbn filed by the appellant in the
Federal Magistrates Court did not refer to s 424Ahe Migration Act. Each referred to s
424AA. That section imposes on the Tribunal rezmients similar to those imposed by s
424A, but permits the Tribunal to discharge thasguirements by oral exchange, rather than
in writing. The effect of s 424A(2A) (set out &f [above) is to excuse the Tribunal from its
obligations under s 424A if it has met those oltigges under s 424AA. In the present case,
no issue of the application of s 424AA can ari3die Tribunal did not seek or obtain from
the Department the file relating to the canceltatod the appellant’s student visa until after
the completion of its hearing. At no stage didttempt to discharge any obligation pursuant
to s 424AA by providing particulars of any infornwat from that file to the appellant orally,
giving the appellant an oral account of the releeanf any such information and inviting
him to comment on or respond to it. The learne®fal magistrate appears to have accepted
that it was open to the appellant to rely on theppsition that the Tribunal had failed to
discharge its obligations pursuant to s 424A ofithgration Act.

The federal magistrate discerned from the appidlammended application four
grounds. The first was the reliance the appelfdated on the failure of the Tribunal to
discharge its obligations pursuant to s 424A of khigration Act. The second ground
concerned an alleged misapprehension by the Tribahahe appellant's claim to fear

persecution because of religion. The third groalkeged that the Tribunal failed to consider
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the appellant’s fear of persecution as a resulhisfpolitical opinion or imputed political
opinion. The fourth ground alleged a failure t&etanto account relevant material, being
what the appellant had said to an officer of thg@dement in relation to the cancellation of
his student visa.

The federal magistrate rejected all four grounds.is unnecessary to go to his
Honour’s reasons for judgment in relation to theosel, third and fourth grounds, because

they do not concern the issues raised in this dppea

The federal magistrate’s reasons for judgment

The federal magistrate’s reasons for rejecting ghmund based on s 424A of the
Migration Act are found at [13]-[57] of his reasofts judgment. His Honour appears to
have taken the view that what the appellant wasrdeel as having said in the notes of
interview on 11 June 2009 did not go beyond coesdst with what he said in para 35 of his
statutory declaration of 19 June 2009. On thigshdss Honour appears to have accepted
that the relevant information fell within the extiep in s 424A(3)(ba) of the Migration Act,
because (in its statutory declaration form) it wa#srmation given by the appellant during
the process that led to the decision under reviethe decision to refuse to grant a protection
visa, and was not information that was providedlyiay the appellant to the Department.
Coupled with this, the federal magistrate appearhdve taken the view that the only
relevance of the notes of interview was as to ithhe &and place when the appellant provided
the information he gave in that interview to thepBement, and that the time and place of
giving information was not itself “information” fothe purposes of s 424A. At [46], his
Honour said:

The details of when and where the interview wagooted is notinformation” as

the detail did not contain in its terms a rejectidenial or undermining of the
applicant’s claims to be a person to whom Australi@s protection obligations

His Honour then referred to, and quot&ZBYR v Minister for Immigration and Citizenship
[2007] HCA 26 (2007) 235 ALR 609 at [17].
At [51], the federal magistrate said:

The information about reduced farm income in paaBthe Tribunal's decision is
consistent with the evidence about reduced farronrecreferred to by the applicant
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in his statutory declaration...and with the referebgehe Tribunal to thédrop in
the income available from the family’s farm”

At [52], the federal magistrate said:

The fact that the Tribunal was aware that at aleedime a consistent statement has
been made by the applicant to the Department cootdoe “information that the
Tribunal considers would be the reason or part loé reason for affirming the
decision that is under reviéw Such consistent information would be a reasan f
rejecting the decision of the delegate.

At [55], the federal magistrate said:

The applicant’s previous consistent statement doets contain in its terms a
rejection, denial or undermining of the applicantlaim to be a person to whom
Australia owes protection obligations. Indeedbédlieved, the statement would go
towards rejecting, not affirming the decision und®iew

Again, his Honour referred to the passage in @f73ZBYR His Honour concluded
that the statement was therefore not information tfee purposes of s 424A(1) of the

Migration Act.

The application of s 424A of the Migration Act

What was said by Gleeson CJ, Gummow, Callinanddeyand Crennan JJ 8¥BYR

at [17] is not easy to understand. The paragreptls.

Secondly, the appellants assumed, but did not dstrade, that the statutory
declaration “would be the reason, or a part ofréeeson, for affirming the decision
that is under review”. The statutory criterion ga®ot, for example, turn on “the
reasoning process of the tribunal”, or “the tribiismpublished reasons”. The reason
for affirming the decision that is under reviewasmatter that depends upon the
criteria for the making of that decision in thesfiplace. The tribunal does not
operate in a statutory vacuum, and its role is ddeet upon the making of
administrative decisions upon criteria to be foetgewhere in the Act. The use of
the future conditional tense (would be) rather tham indicative strongly suggests
that the operation of s 424A(1)(a) is to be detesdi in advance— and
independently— of the tribunal’s particular reasoning on the $amt the case. Here,
the appropriate criterion was to be found in s B@&flthe Act, being the provision
under which the appellants sought their protectisa. The “reason, or a part of the
reason, for affirming the decision that is undevie®” was therefore that the
appellants were not persons to whom Australia opretection obligations under the
Convention. When viewed in that light, it is diffilt to see why the relevant
passages in the appellants’ statutory declaratiouldhitself be “information that the
tribunal considers would be the reason, or a phthe reason, for affirming the
decision that is under review”. Those portiongha statutory declaration did not
contain in their terms a rejection, denial or undeing of the appellants’ claims to
be persons to whom Australia owed protection obbga. Indeed, if their contents
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were believed, they would, one might have thoudisye been a relevant step
towards rejecting, not affirming, the decision undeview.

The foundation for the obligations cast on thétinal by s 424A(1) is the formation
by the Tribunal of a state of mind, namely thate“tAribunal considers” that some
information would be the reason, or a part of teason, for affirming the decision under
review. What was said i8ZBYRat [17] cannot have been intended to substitutehfis
subjective (to the Tribunal) test an objective tbstt the information contain in its terms “a
rejection, denial or undermining of” the claimstb& applicant in question. The subjective
effect of information in relation to an applicant&ims may not always be apparent from the
terms of that information. The essential questehow the Tribunal proposes to use the
information in its reasoning process. For instaniteis possible for the Tribunal to
misunderstand information, and to consider thatrtf@mation would be the reason, or part
of the reason, for affirming the decision to refuseprotection visa, when in fact the
information has the opposite effedaig v Minister for Immigration & Multicultural A#irs
[2002] FCA 380 was such a case. There, the Tribomstakenly thought that an item of
news refuted the applicant’s claim that he had bssnpaigning for a candidate in a by-
election. Read in its entirety and properly, tlesva item supported the applicant’s claim.
Nonetheless, the Tribunal having reached the raggustate of mind, it was held that it was
obliged to comply with s 424A(1) in relation to thews item. See [29]-[34]. It is possible
that the Tribunal might propose to make use ofrimgttion in a particular way to refute the
claims of an applicant, whereas others might reglaedsame information as neutral, or as
capable of assisting the claims of that applicartte important question is not the objective
effect of information but the state of mind of thebunal, as to whether it “considers” that it

would use the information against the applicant.

In this respect, the question of the use of thibuhal's reasons for decision is
important. It is true that the time at which thebtlinal reaches the requisite state of mind
about an item of information will precede the fisation of its reasons for decision in any
particular case. In most cases, the applicantneiilhave any means of access to the thought
processes of the Tribunal in relation to informat@s the Tribunal proceeds to make its
decision. The only possible source of evidence tina Tribunal has formed the requisite
state of mind will be the Tribunal's reasons focidemn. Only by examining the Tribunal's
disclosed process of reasoning, to see how it leemse of the particular information, can
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it be determined that, at some antecedent timeTtleinal must have reached the state of
mind that it considered that the information woblel the reason, or part of the reason, for
affirming the decision under review. This is winceSZBYRit has been recognised that,
although the reasons are not the starting pointpay be appropriate to refer to them to
determine whether the Tribunal had the requiségesvf mind. Se&ZMPT v Minister for
Immigration and Citizenshig2009] FCA 99 at [16]-[18] andSZMNP v Minister for
Immigration and Citizenshif2009] FCA 596 at [38].

The Tribunal’s use of the notes of interview

The first thing to note is that the Tribunal inetlpresent case sought from the
Department the material that was in the file ratto the cancellation of the appellant’s
student visa. It can be assumed that the Tribwoald not have taken this step unless it
thought that the file might contain some informattbat would be of use in its review of the
decision to refuse the appellant a protection visae Tribunal’s power to obtain information
is found in s 424 of the Migration Act. Subsect{@h provides:

In conducting the review, the Tribunal may get amfprmation that it considers

relevant. However, if the Tribunal gets such infation, the Tribunal must have
regard to that information in making the decisiortloe review.

By operation of s 424B(1), s 424(1) (as one ofphwvisions of Div 4 of Pt 7 of the
Migration Act) is taken to be an exhaustive statetma the requirements of the natural
justice hearing rule in relation to the matterdaals with. In other words, the Tribunal does
not have a power to get information and to use ihat in relation to an applicant’s case,
unless it does so in accordance with s 424(1). ingagought and obtained from the
Department the file concerning the cancellationhaf appellant’s student visa, the Tribunal
was therefore bound by s 424(1) to have regarchyargormation in that file in making the
decision on the review. It was required to detemwhether any, and if so what, information

in that file was relevant to the review of the d&mn to refuse the appellant a protection visa.

The Tribunal made specific reference at [38] fréasons for decision to some of the
information contained in the notes of the interview 11l June 2009, which it obtained from
the file it had requested from the Department. sThiggests that the Tribunal thought that

information was relevant to the determination of tieview in the appellant’s case. The
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Tribunal had an obligation pursuant to s 430(1}xhaf Migration Act to prepare a written

statement of its reasons that, among other things:

(© sets out the findings on any material questafrfact; and

(d) refers to the evidence or any other materiamdnich the findings of fact
were based.

It may be assumed that, in the second sentenc&8)fdf its reasons for decision, the
Tribunal was complying with its obligation to refey the evidence or other material on
which its findings of fact were based. The Triblud@ not refer specifically to any other
item of information or material from the file, caraing the proposed cancellation of the
student visa. The fact that it chose to make $§ipe@@ference to that part of the notes of
interview dealing with difficulties on the farm thiaad led to reduced income suggests that it

was making use of that information in relationteofindings.

An element of the appellant’s case in the Tribumat that his uncle controlled the
family finances and had used his power over thmsa€es to prevent the appellant’'s mother
sending sufficient money to Australia to enable dpgellant to continue studying, because
the appellant’s views about Islam had become knmathe uncle. At [91] of its reasons for
decision, the Tribunal refuted this argument ingkatence that read, “That support has only
stopped recently and there are other reasons watycthuld have occurred other than the
applicant’s uncle hearing what the applicant had ahout Islam once when he was drunk,
including the applicant’s poor academic progressadrop in the income available from the
family’s farm.” There are two possible sourceswvidence to support the finding that there
was a drop in income available from the family’siia One is the material from the notes of
interview in relation to the possible cancellatmfrthe appellant’s student visa. The other is
the information in para 35 of the appellant’s i@ty declaration of 19 June 2009 that his
mother had not been able to sell her rice for #mesprice.

The statement in para 35 of the statutory deataratoncerning the price of rice, is
more about the state of the market for rice thasutlny difficulties in producing the same
amount of rice. The Tribunal referred in [41] t§ reasons for decision to the appellant’s
mother’s inability to sell her rice for “the samegae”. This item of evidence is different
from the material found in the notes of intervielhat material contains several facts said to
contribute to a lower income from the farm. Thase lack of electricity and water, said to
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be due to the government’s decision to concentmatpolitical upheaval; a failure to fix the
bore to pump water to the household from July 28@8ards; a lack of water in the irrigation
system, to water the rice, so that the output weas;land the expense of hiring a tractor.
Only the last of the bullet points in the quotenfrahe notes of interview in [17] above
referred to the market price of the produce. Tlaenmal in the first four bullet points was
described aptly by the Tribunal at [38] of its r@as for decision as amounting to “difficulties

on the farm”.

It is clear, therefore, that the appellant did nepeat in para 35 of his statutory
declaration all of what he had said in the eaiin¢erview. The statutory declaration was
consistent with the notes of interview in the sethse both referred to the market price. The
notes of interview, however, contained substamtiatiore information about different
matters, concerned with reduced crops (lack oftietéty and water) or increased expenditure
in producing crops (the purchase of a tractor). tHis extent, the federal magistrate did not
represent the situation accurately when he said the information in the statutory

declaration was consistent with the informatiothi@ notes of interview.

The Tribunal’s finding at [91] of its reasons foecision of “a drop in the income
available from the family’s farm” could have beemsbd wholly on the statement in para 35
of the statutory declaration of 19 June 2009 thatappellant’'s mother had not been able to
sell her rice for the same price, or wholly on thaterial in the notes of interview of 11 June
2009, or on both. The way in which the findingigressed is not explicit as to the source or
sources of the material on which it is baseds Hbre probable than not that the finding was
based, at least in part, on the material in thesof interview of 11 June 2009. As | have
said, having got the information in the notes dkimiew, the Tribunal was obliged by s
424(1) of the Migration Act to have regard to thrdormation in making its decision on the
review. It took the trouble to mention specifigalhe information concerning difficulties on
the farm, and to refer to its source, in [38] sfriéasons for decision. | have inferred that it
did so by way of compliance with its obligation puant to s 430(1) of the Migration Act to
refer to the evidence or other material on whishfittdings of fact were based. There is no
other finding of fact expressed in the Tribunakssons for judgment to which the material
from the notes of interview would be relevant. fEh&as no reason for the Tribunal to
mention specifically that information (and no otlafiormation from the notes of interview
or from the Department’s file concerning the calatigin of the student visa) if the Tribunal
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did not rely on that information for the makingtbe finding of fact expressed in the second

last sentence of [91] of its reasons for decision.

The appropriate conclusion is that the Tribunaldenaise of the information it
obtained from the notes of interview of 11 June@@0 part of its reasoning in refuting an
important aspect of the appellant’s claims. Itdafs that there had been a point at which the
Tribunal had reached the state of mind wherebgnsered that the information in the notes
of interview of 11 June 2009 would be part of teason for affirming the decision under
review. At that point, the Tribunal’s obligatiopsirsuant to s 424A(1) of the Migration Act
were enlivened. None of the exceptions to thoskgations found in s 424A(3) was
applicable. The information in the notes of intew was specifically about the appellant. It
was not information that the appellant had givertlie purpose of the application for review,
because it had been given in connection with tlopgsed cancellation of his student visa.
For the same reason, the appellant had not giveimformation during the process that led
to the decision under review. In any event, thiermation was provided orally by the
appellant to the Department. Finally, the infonmatwas not non-disclosable information,
within the definition of that term in s 5(1) of tiMigration Act, which is concerned with
restricting the publication of information in thational interest, or the public interest, or in

breach of confidence.

The federal magistrate was wrong to pose for Himaad to answer, the question
whether the information in the notes of interviewsw‘consistent” with the information in
para 35 of the appellant’s statutory declaratiorhe question was not whether there was
consistency, but whether there was informatioroashich the Tribunal formed the view that
it would be the reason, or part of the reason,affirming the decision of the Minister’s
delegate. In any event, the federal magistratewvasag in his conclusion as to consistency.
As | have said at [31]-[32] above, the informationthe notes of interview went to factors
relevant to reduced crops, or to greater expengeaducing crops, as well as to the market
price of rice, whereas the information in para 8%he statutory declaration concerned only
market price. The relevance of the notes of im@vwent well beyond information as to the
time and place of the interview itself. As used thg Tribunal, the notes of interview
contained information that undermined the appebaritim that the availability of funds for
his education in Australia had diminished becausslwf his rejection and criticism of Islam
had reached his uncle in Pakistan. That informaticd not, as the federal magistrate
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thought, tend towards a rejection of the decisibrihe delegate of the Minister that the
appellant was not a person to whom Australia oweateption obligations under the
Convention. In the mind of the Tribunal, it becamfBrmation that would be part of the
reason for affirming the decision to refuse a proom visa. The Tribunal so used it at [91]

of its reasons for decision.

Conclusion

For the reasons | have given, it is apparenttti@flribunal failed to comply with its
obligations pursuant to s 424A(1) of the Migratibct. The federal magistrate was in error
in reaching the opposite conclusion. His Honoanseto have fallen into error by regarding
the information in para 35 of the appellant’s siaty declaration of 19 June 2009 as merely
repetitive of the information in the notes of iniev of 11 June 2009, when this was not the
case. The federal magistrate should have fourtdhiee was jurisdictional error on the part
of the Tribunal.

The appeal should therefore be allowed. The asfiéhe Federal Magistrates Court,
dismissing the appellant’s application and amenagglication to that court should be set
aside. There should be substituted for that cod#grs that a writ of certiorari issue, to quash
the decision of the Tribunal and a writ of mandansssie, requiring the Tribunal to hear and
determine the appellant’s application for reviewhs decision refusing him a protection visa
according to law. The Minister should pay the dlpp#s costs of the proceeding in the

Federal Magistrates Court, as well as the app&laosts of the appeal.

| certify that the preceding thirty-
seven (37) numbered paragraphs are
a true copy of the reasons for
judgment herein of the Honourable
Justice Gray.

Associate:

Dated: 8 June 2011



