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THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The order of the Federal Magistrates Court deasagle and in lieu thereof it be
ordered that the decision of the Tribunal be quasire the proceeding remitted to it

to be heard and determined according to law.

3. The first respondent pay the appellant’s cokth® appeal and of the application to

the Federal Magistrates Court.

Note: Settlement and entry of orders is dealt witi©rder 36 of the Federal Court Rules.

The text of entered orders can be located usingreB®n the Court’s website.
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This is an appeal against a judgment of a Fedéagistrate delivered on 17 February
2009 dismissing an application for judicial reviek a decision of the Refugee Review
Tribunal (“the Tribunal”’) handed down on 23 May 300see MZYAY v Minister for
Immigration & Anor [2009] FMCA 98. The Tribunal had affirmed a dearsiof a delegate

of the Minister for Immigration and Citizenship rtotgrant a protection visa to the appellant.

BACKGROUND

The appellant is a citizen of Ethiopia, from Addibaba, who entered Australia on
28 February 2007. On 23 July 2007 the appellasgdd an application for a protection visa
with the then Department of Immigration and Multtoual and Indigenous Affairs. A
delegate of the first respondent refused the agipdic for a protection visa on 18 October

2007. On 29 October 2007 the appellant appligdeadrribunal for a review of that decision.

The appellant claimed fear of persecution on @msof his Oromo ethnicity, and his

actual and imputed political opinion. In suppofttiee claim based on his actual political
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opinion, the appellant cited his involvement inid@avernment demonstrations at his High
School in 2001, as a result of which he and mahgrostudents were detained for several
days. Further, in 2005 the appellant adopted iims af the opposition Coalition for Unity

and Democracy (“CUD”), handed out flyers, and attegh an anti-government university
demonstration in the course of an election campaige and many others were allegedly
detained, interrogated and tortured. He planneded&ve Ethiopia after his brother was

arrested for political activities in 2005.

The appellant’s claim in relation to his Oromoretity and imputed political opinion
arose from the alleged perception of the Ethiogjamernment that Oromo people with a
background of political activity were associatedhwthe Oromo Liberation Front (“OLF").
The appellant said that he was excluded from usityetbecause he was suspected of

supporting the OLF.

REFUGEE REVIEW TRIBUNAL

The Tribunal found the appellant to be a credibimess. It found that the harm
feared by him was sufficiently serious as to swtidfe requirements of s 91R of the
Migration Act 1958 (Cth) (“the Act”). It then turned its attention twvhether there was an
objectively “well-founded” basis for the appellatfears, dealing separately with the two

bases for his protection claim.

The Tribunal dealt first with the appellant’s caio face persecution by reason of his

political opinion. Broadly, it accepted the appalls evidence and concluded that:

“The Tribunal accepts that the [appellant] may hbgen among students who were
rounded up in Addis Ababa in 2001; and after tleetédns in 2005. It accepts that
he may have been held in detention; it acceptshhabay have suffered some of the
inhumane treatment he describes while he was hetpplernment forces. However,
none of the evidence he provided indicates thatvag personally targeted by the
authorities. He does not claim to have been ire@lat a leader or organiser level,
he gave evidence that he was not a member of &cpblparty. As noted, his
involvement was very brief and of a superficial ey

Large numbers of people demonstrated at those £veathappened to be among
those who were arrested in the mass arrests. Tihenl accepts that he suffered
serious harm in the past. As he also stated, lser@laased after a relatively short
time and the authorities have had no further istarehim.”
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The Tribunal then noted that the appellant hatdHéfiopia without intervention by
the authorities. He had passed through immigratiwh customs facilities at an international
airport without difficulty. As a result the Tribahconcluded that “there was no adverse
interest in him by the authorities as he was ngbetonal interest to them because of any
political opinion or activity.” It concluded that:

“The Tribunal finds that the [appellant’s] fear pérsecution is not well founded.
The Tribunal finds that he does not face a reahchanow or in the reasonably
foreseeable future for reasons of his politicahapi or past political activities if he
were to return to Ethiopia.”

The Tribunal then expanded on its reasons forideriag that the appellant did not
face a real chance of persecution in the foresedahire by reason of his political opinion.

It said:

“The Tribunal has considered whether the applisafuture conduct if he were to

return to Ethiopia would lead to persecution oraes harm. The Tribunal has found
that the applicant may have been arrested andredfierious harm in the past, not
because he was personally targeted for politicadiop or activity. Rather this was

because he happened to be among large numbergleht who became the subject
of mass arrest. A recent report from the UK Horfiie® includes among key recent

developments as:

The key political development in 2007 was the rete@f political

prisoners held after the 2005 elections. The sele@grisoners were
previously tried and found guilty in June 2007 (BBews, 11 June
2007) [7ag], but pardoned in August 2007. (BBC Med8 August
2007) [7at] Those pardoned in August included 3mivers of the
CUD alliance; two senior leaders of the CUD werkeased in July
2007. (BBC News, 18 August 2007).

UK Home Office 2008, ‘Country of Origin InformatiofReport:
Ethiopia’, UK Home Office website, 18 January
http://www.homeoffice.gov.uk/rds/pdfs08/ethiopiad2P8.doc

The Tribunal finds that there is not a real chancde reasonably foreseeable future
that the applicant would find himself in a simileircumstance related to similar
events he experienced in the past as to be thecuddjmass arrest by the authorities
and suffer persecution or serious harm.”

The Tribunal turned next to the appellant’s clamfear persecution by reason of his
Oromo ethnicity and the political opinions imputexd him by reason of his ethnicity. It
accepted that he may have been excluded from witiydrecause of his ethnicity but held
that such an exclusion did not constitute “serilbaisn” for the purposes of s 91R of the Act.
It noted that, within a short time, the appellaatitbeen able to enrol and study at another
university and did not thereafter experience dmuration or persecution because of his
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ethnicity. It determined that he did “not faceealrchance of persecution or serious harm for
reason of his ethnicity and the associated impptitical opinion now or [in] the reasonably
foreseeable future.” The Tribunal went on to cdesiwhether future conduct by the

appellant would lead to persecution for these nesaiso

It summarised its findings as follows:

“The Tribunal has considered the [appellant’'s]ragiindividually and cumulatively
and finds that [his] fears are not well-founded #mat he does not face a real chance
of persecution or serious harm now or in the realslyrforeseeable future if he were
to return to Ethiopia. He is not a refugee.”

FEDERAL MAGISTRATES COURT

The appellant filed an application for judiciali@w of the Tribunal’'s decision in the
Federal Magistrates Court on 20 June 2008. Al arelied on an amended application
filed on 11 August 2008. The amended applicationt@ined three grounds. The first two
were:

“1. The Tribunal asked itself the wrong questiomdathereby made a
jurisdictional error, in that it:

(@) accepted that the Applicant may have been anstudents who
were rounded up in Addis Ababa in 2001, and agteér alections
in 2005;

(b) accepted that the Applicant may he been hettetention, and that
he may have suffered inhumane treatment while hijd
government forces;

(© found that the Applicant nevertheless did nateha well founded
fear of persecution because he was not “persoteifjeted by the
authorities” and/or “involved at the leader or angar level” of a
political party;

(d) thereby erred in failing to recognise thatthiére is a real chance
that serious harm will result from attendance atlitipal
demonstrations in Ethiopia, a person who wisheattend such
demonstrations as an expression of his or hergalippinion has a
well founded fear of persecution even if that perss not
“personally targeted” by authorities or involvedt ‘the leader or
organiser level” of a political party.

2. The Tribunal failed to complete its jurisdict@nask, or constructively failed
to exercise its jurisdiction, in that;

(a) the Tribunal found that “there is not a reahmte in the reasonably
foreseeable future that the applicant would firridelf in a similar
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circumstance related to similar events he expegiéme the past as
to be the subject of mass arrest by the authordied suffered
persecution or serious harm” (Reasons, p 10.5);

(b) the Tribunal did not make the factual findingscessary to support
the above conclusion, which would have been opdyg nthe
Tribunal found either that:

I. there is no longer a real chance of mass arpesisrring
at political demonstrations in Ethiopia; or

il. there was not a real chance that the Applicaould
attend political demonstrations if he returned thiépia
(as the Tribunal accepted he had done in the past).

(©) If the Tribunal had made the former findingwbould have erred
because there was no evidence to support it.

(d) If the Tribunal had made the later finding,wbuld have been
required to consider the reason why the Applicamtild not attend
political demonstrations in the future, becausahié reason he
would not attend such demonstrations was due telafeunded
fear of persecution then he would have been edtitigorotection.

(e) The Tribunal’s failure to make the necessacyua findings and to
consider the above question meant that it did mohpiete its
jurisdictional task and thereby made a jurisdiciicgrror.”

A third ground alleged that the Tribunal had bresth 425 of the Act.

In support of the first ground, the appellant emgled that, by reasoning in the
manner set out in paragraph 1(c) of the notice mfeal, the Tribunal had added an
“impermissible gloss to the definition in Articlé&lof the Refugees Convention”, which does
not confine the status of refugee to those whd@esonally targeted” by authorities, or who
are political leaders. It was contended thathdré was a real chance that serious harm
would result from attendance at political demorigires in Ethiopia, a person who wishes to
attend such demonstrations as an expression giokitecal opinion, has a well founded fear
of persecution. The Tribunal had misconstrued ¢hteria that govern the grant of a
protection visa and therefore applied the wrong teshe appellant. He should have been

recognised as a refugee.

His Honour rejected this ground. He considered the Tribunal had found that the
appellant did not have a profile with the Ethiopéarthorities and would not, therefore, face a
real chance of being targeted personally by thetherfuture. This reasoning was directed to
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the appellant’s claim that he might face harm fridra authorities in the future solely by

reason of his past activity and arrest. The Trédbirad considered the appellant’s claims as
to serious harm suffered in the past and consideteether there was a real chance that,
despite the absence of any profile on the parhefappellant, should he undertake similar
low level political activity in the future, and getught up in mass arrests, he would suffer
serious harm. The Tribunal was satisfied thatabse the circumstances in Ethiopia had
changed, the appellant did not face a real chahexperiencing the same kind of serious
harm which he had experienced in the past. He theldthe Tribunal was entitled to accept
the veracity of recent country information and fititht there had been a change in the
political climate in Ethiopia and did not misconsror misapply the tests set out in the

Convention.

The Federal Magistrate also dismissed the secomehd. His Honour found that the
Tribunal did not make or rely upon any finding thie appellant would not attend
demonstrations in the future (ground 2(b)(ii)). kEensidered that a fair reading of the
Tribunal’'s decision disclosed that the Tribunal hamhcluded that the political climate in
Ethiopia had changed since the appellant had beested in 2001 and 2005. This finding
was supported by the independent country informatidhe Federal Magistrate considered
that, to make good the second ground, the appefiadtto establish “that there was no
evidence at all by which the Tribunal could makehsa finding” and relied on the decision
in SZHZF v Minister for Immigration & Citizenship [2007] FCA 1173 at [33]. There was at
least some evidence to support its finding thateth@as not a real chance that, in the
reasonably foreseeable future, the appellant wbotl himself in similar circumstances to
those which he had experienced in the past. Témnseground was, he considered, an attack

on the merits of the decision.

The Federal Magistrate also rejected the thirdugdo This part of his decision was

not challenged on appeal to this Court.

The application for review was, accordingly, dissa@d.
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APPEAL TO THISCOURT

The notice of appeal to this Court was filed onM#&ch 2009. There is a good deal
of overlap between the grounds. Ground 1 mirrbesfirst ground relied on in the Federal

Magistrates Court.

The second ground in the notice of appeal reads:

“His Honour erred in finding that:

(a) the Tribunal had made a finding that there Ibeeh a change in the political
climate in Ethiopia such that, in the reasonabhg$eeable future, there was
little prospect of mass arrests and subsequermLsehiarm; or

(b) if such a finding was made, that that findingswopen to the Tribunal.”

Ground 3 is in substantially similar terms to thecond ground advanced in the

Federal Magistrates Court. In argument ground 2 agvanced as an alternative to ground 3.

GROUND 1

The definition of a “refugee” for the purposestbé UN Convention relating to the
Status of Refugees (“the Convention”) is well knownlt appears in Article 1A(2).
Relevantly it defines a refugee as any person wiwirfg to well-founded fear of being
persecuted for reasons of racear. political opinion, is outside the country oEmationality
and is unable or, owing to such fear, is unwilliegavail himself of the protection of that
country ...” It was common ground that a person ddog a refugee, as defined in the
Convention, without having been “personally tardéter “involved at a leader or organiser
level” in some entity in his or her home countrihe appellant contended and the Minister
denied that the Tribunal had erred by, in effedtjiag these elements to the definition and

then finding that the appellant was not a refugsmabse he failed to meet these criteria.

It was also common ground that, in determining thvbea person faced a real chance
of persecution upon return to his or her countrpmdin, past experiences of persecution in
that country are relevant and might provide an #eweguide to what might happen in the
future: seeMinister for Immigration and Ethnic Affairs v Guo (1997) 191 CLR 559 at 574-5.

The Tribunal’'s reasons are to be read and unaetstonsistently with the principles

expounded in the joint judgment Minister for Immigration and Ethnic Affairs v Wu Shan
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Liang (1996) 185 CLR 259 at 271-2. The reasons “aretmdie construed minutely and
finely with an eye keenly attuned to the perceptidrerror”. seeCollector of Customs v
Pozzolanic (1993) 43 FCR 280 at 287. The reasons are medntaion and are “not to be
scrutinised upon over-zealous judicial review bgkseg to discern whether some inadequacy
may be gleaned from the way in which the reasoa®®pressed.”

The appellant emphasised the Tribunal’s findirtgst the appellant may have been
among students who were rounded up in Adidas Alm2801 and again after the elections
in 2005 and that the appellant may have been siebjeo arbitrary detention and inhumane
treatment while being held in detention by Ethiopgovernment forces. The appellant’s
case was that these events provided a sound lbadief Tribunal to conclude that there was
a real chance that the appellant would face petisecshould he be returned to Ethiopia.
The Tribunal had not come to this conclusion beeafsthe weight it gave to the fact that
none of the appellant’s evidence suggested thabaae been “personally targeted by the
authorities” in Ethiopia and because he did noaitolto be involved at a leader or organiser
level.” The Tribunal had also referred to the laclany personal interest in the appellant by
the Ethiopian authorities when recording that he been able to leave Ethiopia without any
attempt being made to impede his departure.

The issue in dispute between the parties was whetie Tribunal was to be
understood as having measured the appellant's dailme a refugee against a “personal
targeting” requirement or an “involvement at a kxadr organiser level” criterion and found
him wanting (as the appellant would have it), oetier all that the Tribunal had done was to
have regard to these matters when discountingiginégisance of the earlier events as a guide
to predicting what might befall the appellant stibbE return to Ethiopia in the foreseeable
future (as the Minister would have it).

The appellant’'s argument focused attention orsthecture of the Tribunal’'s reasons.
In essence it sought to quarantine the passagesisand summarised above at [6] and [7]
from other parts of the reasons. These passagesneonce with findings which are
favourable to the appellant. He may have beendediup with other students in 2001 and
2005, may have been held in detention and may baffered inhumane treatment whilst he

was held by government forces. Then follow thenmsices to the appellant not being subject
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to personal targeting and not being involved ateadér or organiser level and to his
uneventful departure from Ethiopia. The Tribunaswthus led to the conclusion that the
appellant did “not face a real chance nawn the reasonably foreseeable future for reasons
of his political opinion or past political actiwes if he were to return to Ethiopia.” (emphasis
added) (“the first conclusion”). The appellant @wd that, in the absence of any other
findings which were suggestive of a relevant chamgeircumstances in Ethiopia, this
conclusion could only be reached by the Tribungdemmissibly placing the claimed gloss on

the definition of “refugee”.

Although the structure of and expression in thiédial's reasons lend some support
to the appellant’s submissions, | am unable to @icteem. Even if the passages relied on
could be quarantined from the rest of the reasloths,not consider that they could, fairly, be
read in the way contended for by the appellante Thbunal did not hold that the appellant
was not a refugee because he had not been peystargkted or because he was not a leader
or an organiser of a political group. Although fesasons could have been more clearly
expressed, the Tribunal accepted that he had edffa&rious harm in 2001 and 2005 when he
was arrested with a large number of other studemsspite the fact that, he was badly
treated, he was released after a short time amekr, 2005, the Ethiopian authorities had
shown no further interest in him. It was thisdattinding that informed the conclusion that
he was not likely to face persecution were he roweturn to Ethiopia. This conclusion was
supportable even in the absence of any finding gbatical circumstances had changed in a
way that would further have diminished the riskhafm to the appellant.

The Tribunal did not, however, end its examinatminthe appellant’s “political
opinion” claim at that point. It went on immeditein the passage set out above at [8], to
consider whether the appellant’s future conducthinlgad to persecution or serious harm
should he return to Ethiopia. It restated itsiemfinding that he was arrested as one of a
large number of students and not because he wasnadly targeted for his political opinion
or activity. It then quoted from a 2008 UK HoméefiGd report which recorded that political
prisoners who had been held after the 2005 elext@o been convicted in June 2007 had
been pardoned in August 2007. Those pardoneddedll8Bl members of the CUD. The
Tribunal made no attempt to forge the link betw#ss situation facing students who had

been subject to mass arrest and quick release(B dAd the report which dealt with the
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position of those who were kept imprisoned, tried ahen pardoned. The link is by no
means self evident. It may be that the Tribunad wepared, without saying so, to infer that,
if the government was prepared to pardon and relpaltical opponents whom it had held in
custody for almost two years, it could be expedtetiave no interest in persecuting those
who had been rounded up in 2005 but who were naeped to pose such a problem as to
warrant their retention in custody. This is aruesgo which | will return in dealing with

grounds 2 and 3.

Having quoted from the UK Home Office report thebtlinal made another finding.
This time it was that there was “not a real chandbe reasonably foreseeable future that the
[appellant] would find himself in a similar circutasce related to similar events he
experienced in the past as to be the subject ok raa®st by the authorities and suffer
persecution or serious harm.” (“the second congchi¥i Confusion arises because of the
overlap between the first conclusion and the seamttlusion. It appears that the first
conclusion was intended to deal with the appel&afgars arising from his political opinions
and activities in the past and the second conatusias intended to deal with the Ethiopian
government’s likely response to any repetitionwftsactivities should the appellant return to
Ethiopia. The problem is that the first conclusiodudes a finding that the appellant did not
face a real chance now or in the reasonably foaddeduture by reason of his political
opinion and the second conclusion also deals viiéh dhances of the appellant suffering
persecution or serious harm in the reasonably éexdsle future by reason of his political
opinions or activities. This confusion is unforai® but it does not support the appellant’s
argument on the first ground. If anything, it sagp the Minister’s position by extending the
range of issues considered by the Tribunal, incetext of dealing with the appellant’s

“political opinion” claim, to include political delopments since 2005.

The first ground fails.

GROUNDS2AND 3

These grounds also focus attention on the passape Tribunal's reasons which is

set out above at [8].
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The appellant contends that jurisdictional eremnted the second conclusion because,

as a matter of logic, the Tribunal could only haweconcluded if it had found either that:

. There was no longer a real chance of mass araestsmistreatment of detainees

occurring at and following political demonstratiansEthiopia; or

. There was not a real chance that the appellantdaaitend political demonstrations if

he returned to Ethiopia notwithstanding his wilinegs to do so in the past.

In the Federal Magistrates Court, the Ministerepted that the second conclusion
could only be sustained if the Tribunal had made onother of these findings and that, had
the Tribunal made the second finding mentionechen fgreceding paragraph, it would have
erred in law: sedppellant S395/2002 v Minister for Immigration and Multicultural Affairs
(2003) 216 CLR 473. As a result the Minister subedi that the Tribunal had made the
finding that there was no longer a real chance a$smarrests and mistreatment of detainees
occurring at and following political demonstratioinsEthiopia. The Minister accepted that
there was no express finding that the politicaliemment in Ethiopia had changed since
2005 such that there was no longer a real charatenthss arrests would occur at political
demonstrations held in the course of election cagmga He submitted, however, that such

findings were implicit in the reference to the 2008 Home Office report.

The learned Federal Magistrate held that the #gopetould only succeed on this
ground if he could establish “that there was nalence at all by which the Tribunal could
make such a finding.” He considered that “the mec®untry information was at least some
evidence in support of its finding that there wad a real chance that, in the reasonably
foreseeable future, the [appellant] would find hefh#gn similar circumstances to those which
he had experienced in the past.” He did not sjpatly identify the “recent country
information” which he had in mind, although it ie@r enough from the context, that he was
referring to the UK Home Office report. He consetithat this provided:

“... evidence that the attitude of the Ethiopian goweent to its political opponents

had softened. This evidence could and did suppdiriding that, in the reasonably

foreseeable future, the Ethiopian government waubtl engage in mass arrest,
detention and mistreatment of demonstrators.”
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He considered that the appellant’s second groovaived an attempt at merits review

of the Tribunal’s fact finding.

The Tribunal recorded that it had had regard go@d deal of country information in
addition to the UK Home Office report. This mag¢nncluded information from United
States and Canadian sources and from Human RigatshW This information may or may
not have supported findings of the kind which thmister contends were implicitly made. |
do not, however, consider that the mere incorpamatif the quoted part of the UK Home
Office report provides a sufficient foundation grch an implication. More significantly, the
Tribunal did not expressly find that the report\pded evidence that supported the second
conclusion. It did no more than quote the passageproceed to the conclusion. Too much

is left unsaid.

The Home Office report could have been drawn osuggport a number of findings.
One would be that the Ethiopian government no lorfgé threatened by its political
opponents who had been imprisoned until August 20870other is that the government was
seeking a rapprochement with the opposition. Simchings might also have led to a further
finding that there had been a change in the palittimate and the government was now
prepared to accept the legitimacy of lawful potiactivity by its opponents. It may also
have been possible to find that the recent politevelopments had operated to the
appellant's advantage because the Ethiopian ati#®rvere unlikely, in the changed
political environment, to have any interest in some like the appellant, who was not
perceived to be a significant political opponeNbne of these findings was made.

Even if a generous reading of the Tribunal’s reasadmitted the conclusion that the
findings had implicitly been made, the Tribunal mado attempt to link them to the
appellant’'s circumstances. The appellant had madfepersecution because of his
participation in mass demonstrations in the leadouglections. It was, therefore, necessary
for the Tribunal to, at least, determine when thetrelection was to take place and to form a
view as to whether any changes to the politicairenment of the kind recorded in the Home

Office report were likely to survive campaigning tbat election. It did not do so.

Section 430 of the Act requires the Tribunal teore its findings on material
guestions of fact: sadinister for Immigration and Multicultural Affairsv Yusuf (2001) 206
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CLR 323 at 338, 346. Its failure to make suchifigd strongly suggests that it did not turn
its mind to these matters. It was necessary ftr o so before it could come to the second
conclusion. In the absence of such findings tiexe simply no factual foundation to support

that conclusion.

In my view, there was a constructive failure, be part of the Tribunal, to perform

the function required of it by the Act.

CONCLUSION

The appeal should be allowed. The order of traefe Magistrates Court should be
set aside and in lieu thereof it should be ordéhed the decision of the Tribunal should be
guashed and the proceeding remitted to it to bedreaad determined according to law.

| certify that the preceding forty (40)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Tracey.
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