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LORD NICHOLLSOF BIRKENHEAD
My Lords,

1. Legislation operating throughout the United Kingd sometimes makes
provision for appeals to appellate tribunals whilke the legislation itself,
operate throughout the whole of the United Kingdo8imilarly with
legislation operating throughout Great Britain. Hoyment, taxation and
immigration are instances. In these fields the printemedy available to a
citizen aggrieved by a departmental decision iadpeal against the decision
in accordance with the appeal structure set outhén legislation. In the
ordinary course that is the route an aggrievedy/snould follow.

2. Occasionally a citizen wishes to challenge asiegiof a tribunal in respect
of which he has no right of appeal. He wishes tolyafor judicial review of
the tribunal's decision. But to which court shob&lmake his application? If



the taxation affairs of a Scottish taxpayer areltdedh by a commissioner
sitting in England, should the taxpayer apply te tGourt of Session in
Edinburgh or the High Court of Justice in London?

Take a more complicated example. Take a caseewhetaimant for asylum
is living in Scotland. An adjudicator in Glasgowsuhisses his appeal against
the Secretary of State's refusal of asylum. The igration Appeal Tribunal
sitting in London then refuses the claimant permaisdo appeal. Clearly an
application for judicial review of these two deoiss should be heard by one
court, either by the Court of Session in Scotlanthe High Court in England.
It would make no sense if the Court of Session weneview the decision of
the adjudicator and the High Court were to revidwe tecision of the
Immigration Appeal Tribunal. But which court shouhkis be, and on what
principle should the choice be made? These argukstions arising on this
appeal.

The present case: the factual background

The appellant, Mr Behrouz Tehrani, is a citizérdran. On 24 March 2001
he flew into London City airport and claimed asylud®e was given temporary
admission pending a decision on his application @modided with temporary
hotel accommodation in London. He stayed there domonth until the
Secretary of State required him to move to Glasgowler the statutory
dispersal scheme. On 19 April 2001 Mr Tehrani whsated accommodation
in a local authority flat in Glasgow. Since then s lived continuously in
Glasgow.

On 11 May 2001 the Immigration and Nationalitydaiorate of the Home
Office at Croydon refused Mr Tehrani's applicatidihe directorate sent Mr
Tehrani a letter setting out the reasons why thereda&ry of State was not
satisfied Mr Tehrani had established a well-founteat of persecution. On 16
May an immigration officer of the UK Immigration &&e at London City
airport gave Mr Tehrani formal notice refusing hieave to enter the United
Kingdom. Mr Tehrani was told that directions woule given for his removal
on a scheduled flight to Iran upon a date and torge arranged.

Two days later, on 18 May 2001, notice of appesd given on behalf of Mr
Tehrani by his representative, Mr Latif Zamani.tA¢ time Mr Tehrani was
unable to speak or read English. The hearing ofaghgeal by an adjudicator
took place some months later, on 5 February 2002Durham. Mr Tehrani
travelled from Glasgow for the hearing. He was espnted by a Mr Sharif
who lived in Sheffield. The Durham venue was areghgt seems, for Mr
Sharif's convenience. Mr Sharif had asked for therimg to be transferred
from London to the hearing centre at Leeds. Durlsaansatellite of the Leeds'
hearing centre. Mr Tehrani was not consulted ablmge arrangements.

On 21 February 2002 the adjudicator dismissedTRlnrani's appeal. Mr
Tehrani sought leave from the Immigration Appeaibiinal (the 'lAT") to
appeal against the adjudicator's determination2®March 2002 the tribunal,



sitting in London, refused leave to appeal. Thifigal decision was not
susceptible of appeal.

In August 2002 Mr Tehrani lodged a petition witie Court of Session
seeking reduction of the adjudicator's determimagaad the IAT's refusal of
leave to appeal. On 3 April 2003 the Lord Ordin@Philip) sustained the
Secretary of State's plea to the jurisdiction ef tourt: 2003 SLT 808. On 27
April 2004 an Extra Division of the Inner Housepgarising Lords Kirkwood,
Hamilton and Macfadyen, refused a reclaiming motignMr Tehrani: 2004
SLT 461. Mr Tehrani has now appealed to your LoggshHouse. Whether
there is substance in Mr Tehrani's petition is aamatter which has been
canvassed before your Lordships or in either ofcthéts below. The issue is
solely one of the jurisdiction of the Court of Sesaso entertain the petition.

The legislation

. The relevant statutory provisions in force at mh&terial times can be noted

shortly. The impugned decisions of the adjudicatod the IAT were made
under the Immigration and Asylum Act 1999 (‘the 9498ct’). Section 69
makes provision for appeals to an adjudicator agaafusals of leave to enter
where removal in consequence of the refusal is &aidle contrary to the
Refugee Convention. A person who is dissatisfiethwan adjudicator's
determination may appeal to the IAT with the leat/¢hat tribunal: paragraph
22 of Schedule 4 to the 1999 Act, and rule 18(1)h&f Immigration and
Asylum Appeals (Procedure) Rules 2000 (SI 2000/2333

10. The legislation makes provision for further agpda the 'appropriate appeal

court' on a question of law. The identity of thepegpriate appeal court
depends upon where the determination of the adjtmiiovas made. If the
adjudicator's determination was made in Scotlaedattpropriate appeal court
Is the Court of Session. Otherwise the appropaggeeal court is the Court of
Appeal: paragraph 23 of Schedule 4 to the 1999 Act.

11. The 1999 Act also makes provision for the existeaf the IAT and for the

appointment of adjudicators: sections 56 and 5@ [MT and adjudicators sit
at such times and in such places as the Lord CHanckrects. In practice
there are a dozen or so main hearing centres thoaighe United Kingdom.
One of these is Glasgow. Adjudicators sit from timdime in Glasgow. The
IAT sits mainly in London. The venue of these hegsiis determined largely
by questions of practical convenience, either thainistrative convenience of
the adjudicator or the IAT or the convenience efttaimant or his lawyers.

12. Since April 2005 the two tier system of appealsadjudicators and the IAT

has been replaced by a single tier body, the Asyadhimmigration Tribunal.

Previous decisions

13. Problems similar to those arising in the press#e have come before the

courts of England and Scotland on several occasibms jurisprudence has
developed and matured. Rutherford v Lord Advocaté931 SLT 405 a



taxpayer living in Scotland was assessed to tarespect of director's fees
paid to him by a company carrying on business inrWM&kshire. The
assessment was confirmed by general commissiorershe county of
Warwick. The tax not having been paid, executions wavied on the
taxpayer's furniture in Scotland. The taxpayer igoplo the Court of Session
to set aside this diligence. Lord Fleming held @murt of Session could not
set aside the determination of the commissionass tiat the taxpayer must
resort to the English courts. But it was competentthe taxpayer to invoke
the 'preventive jurisdiction' to stop the diligenakewhich he complained: p
408.

14. In theForsythlitigation a Scottish taxpayer appealed againséssments to
corporation tax and applied to a special commissidor postponement of
payment. The postponement applications were dbe teeard in Glasgow, but
for the convenience of the company's lawyers antheit behest the venue
was changed to London. The applications were lgrgelsuccessful. The
company then applied to the High Court for judiciaview of the special
commissioner's postponement decisions. Meanwhie Ghown had issued
summonses in the Exchequer Court of the Court e§iSe seeking payment
of the tax due. The Lord Ordinary (Wylie) granteecee in favour of the
Crown in both proceedings. The basis of his desiseems to have been that
the High Court had no jurisdiction in the matteheTdecision of the special
commissioner on a Scottish tax case, althoughngitfor administrative
convenience in London, remained subject to thersigmey jurisdiction of the
Scottish court. Confusion could result if more tlare court had jurisdiction:
Lord Advocate v R W Forsyth L{ti986) 61 TC 1.

15. The Crown then applied to the High Court to &trdut the judicial review
proceedings. Macpherson J was not persuaded théskngpurt lacked
jurisdiction. But he stayed the judicial review peedings on the ground that
as a matter of commonsense and convenience alitaati the case should be
in Scotland:R v Commissioner for the Special Purposes of tkhene Tax
Acts, Ex p R W Forsyth L{d987] 1 All ER 1035.

16. Sokha v Secretary of State for the Home Departi@@2 SLT 1049 was an
immigration case. The petitioner had entered anmuameed in England
illegally. He was later detained in prison in Englaunder the authority of an
immigration officer. The petitioner then initiat@doceedings in the Court of
Session for judicial review of the decision to detaim in prison. He did so in
the belief he had a better prospect of obtainingditional release from a
Scottish court than an English court. The Lord @ady (Prosser) dismissed
the petition. The Secretary of State accepted that Scottish court had
jurisdiction. But the judge held the Scottish cewtere a wholly inappropriate
forum, and the English courts the obvious and @fiorum, for any scrutiny
of the decisions to detain the petitioner and Kaapin detention.

17. The case oR (Majead) v Immigration Appeal Tribunf2003] EWCA Civ
615 (1 April 2003) was another immigration casee Taimant arrived at
Dover and claimed asylum. The Secretary of Stateseel the claim. Mr
Majead was then 'dispersed' to Scotland. Unlikepitessent case, where Mr



Tehrani's appeal was heard by an adjudicator irldédg Mr Majead's appeal
was heard by an adjudicator in Scotland. Mr Magagplication for leave to
appeal to the IAT was dismissed by the IAT sittingLondon. Jackson J
refused Mr Majead permission to apply for judiai@View, on jurisdictional

grounds. His decision was upheld by the Court opegd: [2003] EWCA Civ

615. Brooke LJ said Parliament has made clear ish what the courts of
Scotland should have ultimate responsibility iratiein to appeals to the IAT
from adjudicators in Scotland. Without deciding @nt he noted that in a
'real emergency' the High Court might exercisesfliagtion over IAT decisions
relating to appeals from adjudicators in Scotlantlthat would have to be a
'very exceptional case': paragraphs 10 and 13.

18. The next case, chronologically, is the presesecdhe Lord Ordinary held
that the supervisory jurisdiction of the Court asSion did not extend to a
review of the decisions of the adjudicator or tAg.I Both of them had sat
outside Scotland, and therefore any judgment of dbert could not be
enforced against them: 2003 SLT 808. In the Inneude¢ the Extra Division
upheld the Lord Ordinary's decision but their re@sg was different. Lord
Kirkwood delivered the opinion of the court. ThetiaxDivision rejected the
contention that the Scottish and English courtsehancurrent jurisdiction in
applications for judicial review over adjudicataitting in either country and
the IAT sitting in London, but expressed full agremt with the approach of
the Court of Appeal in thBlajeadcase: 2004 SLT 461, paras 24 and 27.

19. On the same day, 27 April 2004, the Extra Diwisiapplied the same
reasoning in two other cases when holding thatGbert of Session had
supervisory jurisdiction where the adjudicator Isatlin Scotland but the IAT
sitting in London had refused permission to app®tlik v Secretary of State
for the Home Departmer004 SLT 468 andifumu v Secretary of State for
the Home Departmeritinreported) 27 April 2004.

20. Finally, inShah v Immigration Appeal Tribunf2004] EWCA Civ 1665, 22
November 2004, the Court of Appeal clarified, antplified, the reasoning in
the Majead decision. Sedley LJ said the jurisdiction of thaghksh and
Scottish courts is concurrent but should be exedgisave in very exceptional
circumstances, by the supervisory court of thesgliction in which the
adjudicator sat: paragraph 8. Carnwath LJ agrees.oblserved that the
English court has jurisdiction to review a decisadrihe IAT, sitting as it does
in London yards away from the Royal Courts of dgstind hundreds of miles
away from the Scottish border, but other than ineptional circumstances
practice and comity demand the English courts shgivle way to the Scottish
courts where the adjudicator's decision was mad&eatland: paragraph 27.

Discussion

21. Broadly stated, under the common law the supe&oarts of a country have
jurisdiction (legal power) to review the decision$ inferior courts and
tribunals and other governmental and public bodee®rcising powers
conferred by the laws of that country. The supertirts are charged with the
task of seeing that these inferior courts and trétisi and others carry out their



duties and that in making their decisions they db exceed or abuse their
powers. In the ordinary course decisions fallingpéaeviewed in this way will
be made within the jurisdiction (the territoriaboh) of the superior court by
inferior courts or tribunals or others present witthis jurisdiction.

22. This general principle must be handled circumdpewhere the issue
concerns the jurisdiction (legal powers) of cowftshe constituent parts of the
United Kingdom. The different parts of the Unitechgdom cannot be treated
as foreign countries when the decision sought toebewed was made by a
tribunal or minister exercising powers under layppleable throughout the
United Kingdom. In the present case that is thetjpos The adjudicator and
the IAT were implementing laws, and exercising pmyeapplicable
nationwide. The adjudicator and the IAT are Unit@dgdom tribunals. In
Executors of Soutar v James Murray & Co [2002] IRLR 22, 23, para 8,
Lord Johnston said the border between England atwtla®d is of no
relevance to the jurisdiction of employment triblsnaheir jurisdiction is
national. The same is true of adjudicators andAfie

23. The present case goes further. A notable featitke 1999 Act is the two-
tier structure of adjudicators and the IAT. Everthia absence of this two-tier
structure the supervisory jurisdiction of the ceurt the constituent parts of
the United Kingdom could hardly depend definitivalpon the particular
place where, as a matter of convenience, the decwi the tribunal under
review was made. But self-evidently, given this ey feature, it is
impossible to apply the approach that in asylunesabe legal powers of
judicial review of the Court of Session and the HHiGourt are governed
rigidly by the place within the United Kingdom wleean adjudicator or the
IAT respectively chose to make the decision underew. As already noted,
that approach would make no sense. It would makesewse because
adjudicators and the IAT often sit in different gsaof the United Kingdom
when dealing successively with the same case. Wmndo so it would be
absurd if an application for judicial review of thdjudicator's decision had to
be made to the courts of one part of the Unitedglam and an application
for judicial review of the IAT's decision in thersa case had to be made to the
courts of another part of the United Kingdom. Idiésdation of the appropriate
court to review the two decisions in a single casest be capable of operating
better than this.

24. To my mind the nationwide nature of the legislatand the two-tier appeal
structure of adjudicators and the IAT point to demclusion that, in the same
way as adjudicators and the IAT have jurisdicti@g#l power) throughout the
United Kingdom, so the superior courts of the ciomsiht parts of the United
Kingdom have jurisdiction to review decisions ofjuaticators and the IAT
wherever made. Once it is recognised that adjuntisatnd the IAT are
properly to be characterised as United Kingdomutrdds, there can be no
occasion for attempting to confine the supervigarisdiction of the courts of
England or Scotland by rigid rules or, even legsyldles whose bounds are
vague. In respect of decisions of these triburfasQourt of Session and the
High Court have concurrent jurisdiction. Decisiafishe Court of Session and



the High Court made in exercise of this concurfjentdiction are binding
throughout the United Kingdom.

25. The existence of jurisdiction is one matter, ¢éixercise of the jurisdiction is
another. In the ordinary course the courts of Bmfjland Scotland apply the
common lawSpiliada principle of ‘appropriateness’ in deciding wheth®r
exercise jurisdiction where the courts of more thame country have
jurisdiction in respect of a claim: seégpiliada Maritime Corporation v
Cansulex Ltd1987] AC 460. A court will decline to exerciserigdiction if
there is available an alternative forum more appate for deciding the
dispute in question. In the present context Padmnhas itself indicated, in
the 1999 Act, the basis on which the courts of I8odt or England have
jurisdiction in respect of appeals. As noted abdfe, determining factor is
where the adjudicator made his decision. The plaoere the IAT made its
decision is of no consequence. In my view thisdiagive indication of which
court is the appropriate appellate court shouldmatlly be applied by the
courts by analogy on applications for judicial ewi of decisions of
adjudicators or the IAT. Save in exceptional cirstemces the venue of the
adjudicator's decision should be determinativehef 'appropriate forum' test.
In the result therefore | agree with the views esped by the Court of Appeal
in Shah v Immigration Appeal Tribung004] EWCA Civ 1665.

The outcome

26. In the present case the adjudicator made hisidecin England. But in this
case there are, unquestionably, exceptional cirtamoss. In April 2002,
when Mr Tehrani consulted Scottish solicitors after adverse decision of the
IAT, he was still in time to make an application tiee High Court for
permission to apply for judicial review. Insteads hsolicitors instructed
counsel to draft a petition for judicial review time Court of Session, seeking
reduction of the decisions of the adjudicator dr IAT. A petition was duly
drafted and lodged in the Court of Session.

27. That was, at the time, an unexceptionable coWis€elehrani was living in
Scotland, and his solicitors had previously beestrutted in successful
judicial reviews of decisions of adjudicators sitfiin England to which no
plea to the jurisdiction of the Court of Sessiod baen taken by the Secretary
of State. By the time the plea was taken by theeSaxy of State in the present
case it was too late for Mr Tehrani to apply ofntigo the High Court for
permission to apply for judicial review. The thre®nth time limit had by
then expired. In these circumstances it would bmaoscionable if Mr Tehrani
were now to be deprived of a remedy on jurisdiclagrounds. | would allow
this appeal accordingly. The Court of Session shewlkercise its jurisdiction
in this case. The procedural history makes thigxaeptional case for which
the appropriate forum is the Court of Session.

28. For completeness | add, in agreement with myenaht learned friends Lord
Hope of Craighead and Lord Rodger of Earlsferrgt thart Il of the Civil
Jurisdiction and Judgments Act 1982 does not addrsiTehrani on the
question of jurisdiction. Judicial review of tribais is excluded from the



scope of Schedule 8 by paragraph 12 of SchedNoBzover, for the reasons
cogently explained by Lord Rodger of Earlsferrye #trgument based on the
1982 Act misses the jurisdictional point in issnehe present case.

LORD HOPE OF CRAIGHEAD
My Lords,

29. The appellant, Behrouz Tehrani, is a citizenrahlwho seeks asylum in the
United Kingdom. He left Iran on 18 March 2001 anuteeed the United
Kingdom on 24 March 2001. He applied for asylunmtloem same day and was
given temporary admission pending determinatiohisfapplication. He was
provided with hotel accommodation in London. On Afril 2001 he was
allocated accommodation in Glasgow. He has resided Glasgow
continuously since that date. On 11 May 2001 trepardent refused his
application. By a determination dated 21 Febru&@22his appeal against that
refusal was dismissed by an adjudicator. He theglsioleave to appeal to the
Immigration Appeal Tribunal. By a determination eht22 March 2002 his
application for leave was refused by the tribunal.

30. In August 2002 the appellant presented a petiioorjudicial review by the
Court of Session of the determinations of the adatdr and the Immigration
Appeal Tribunal. The first order was granted on R@gust 2002. The
respondent took a preliminary plea of no jurisaieti This was on the ground
that the hearings before the adjudicator and thai¢mation Appeal Tribunal
took place, and their determinations were madeésngland. On 15 January
2003 this plea was debated at a First Hearing bdfo Lord Ordinary, Lord
Philip. On 3 April 2003 the Lord Ordinary sustairtbé plea of no jurisdiction
and dismissed the petition. On 27 April 2004 anr&xDivision (Lords
Kirkwood, Hamilton and Macfadyen) refused a reciagnmotion against the
Lord Ordinary's interlocutor. The appellant now egis to your Lordships'
House.

Background

31. This case raises a novel and important issuetdbeuerritorial extent of the
supervisory jurisdiction of the Court of Sessiorcases where the jurisdiction
is sought to be exercised over a person or bodys#hdecisions affect persons
in Scotland but which carries out its work throughGreat Britain or, as the
case may be, throughout the United Kingdom. Thesligigon with which we
are concerned in this case extends throughout thé&ed) Kingdom, as it
extends to Northern Ireland: see section 170(6)thef Immigration and
Asylum Act 1999 ("the 1999 Act"). So, in the intst® of brevity, | shall refer
to such a person or body simply as a United Kingtboty.

32. It is not in doubt that a decision by a Unitech¢fdlom body which affects
persons in Scotland and is made in Scotland isesulip the supervisory
jurisdiction of the Court of Session. The questmmich arises in this case is
whether the supervisory jurisdiction is availablaene the United Kingdom
body makes a decision affecting persons in Scottandhat decision is made



in England. If that question is answered in therafitive, a further question
arises. This is how the issue of jurisdiction isb® resolved where, because
the decision was made there, it can also be juljiciaviewed in England.
These questions have not had to be consideredtoittiecause it was not the
respondent's practice to challenge the jurisdictbthe Court of Session in
cases where determinations affecting asylum-seeke8eotland were made
by adjudicators or by the Immigration Appeal Triausitting in England. It
was not until the issue of jurisdiction was raisgdLord Hamilton in May
2002 during the course of a First Hearing in areparted case, that he began
to take this plea.

33. Two other applications for judicial review by asy seekers were reported
to the Inner House by the Lord Ordinary under RafleCourt 34.1. On the
joint motion of the parties they were heard byHxéra Division together with
this caseStruk v Secretary of State for the Home Departr@aéog SLT 468
and Mfumu v Secretary of Stater the Home Departmer{unreported) 27
April 2004. They were cases where the adjudicattetermination was made
in Glasgow where the petitioners were resident,tbatimmigration Appeal
Tribunal's determination was made in England. T@spondent did not take a
plea of no jurisdiction in those cases. It was athdion his behalf by the
Advocate General that the Court of Session's sigmgvjurisdiction extended
to the Immigration Appeal Tribunal's refusal of deato appeal against the
determination of an adjudicator sitting in Scotlai@truk 2004 SLT 468,
470K-L. The Extra Division was satisfied that theu@t of Session was
entitled to exercise its supervisory jurisdictiomep a determination of the
Immigration Appeal Tribunal made in England refgsiteave to appeal
against a determination of an adjudicator sittimgscotland, even though the
petitioner did not seek judicial review of the deteation by the adjudicator:
Struk p 471B-C.

34. The Advocate General did not suggest that theession that was made in
StrukandMfumuwas mistaken or that those cases had been wrdegided.
It should however be noted that the Lord Ordinaaswold by counsel for the
Advocate General istruk that the respondent's position was that where the
determination of the adjudicator was made in Sadtlan application to the
Immigration Appeal Tribunal should be treated ddnig place in Scotland
also: 2004 SLT 468, 470E-F. This resort to fictismas a necessary
consequence of the respondent's basic argumenthwithat the question
whether a decision is subject to the supervisorigdiction of the Court of
Session has to be resolved by looking to the plelcere the decision was
made.

35. Mr Bovey QC for the appellant submitted that theurt of Session had
concurrent jurisdiction with the High Court in Eagd over the
determinations which were made by the adjudicatmat the Immigration
Appeal Tribunal in this case. He said that this s position at common
law. He then submitted that, if this was not se@ tourt of Session had
jurisdiction by virtue of sections 20 and 46 of ante 1 of Schedule 8 to the
Civil Jurisdiction and Judgments Act 1982 ("the 298ct"). Section 46(1)
provides that for the purposes of the Act the sédahe Crown as determined



by that section shall be treated as its domicildeR. of Schedule 8 provides
that, subject to the following rules of that Schedpersons shall be sued in
the courts for the place where they are domiciledhould be noted that the
question whether the Court of Session had jurigdictinder the statute was
not dealt with either by the Lord Ordinary or by thxtra Division, as it was

not in dispute before them that the provisionshatt tAct did not apply to the

review of decisions of tribunals: 2004 SLT 461, BeB.

36. In my opinion the question whether the Court esSon has jurisdiction
always has to be considered in the first instantd veference to what is
provided for by Part Il of the 1982 Act. On theeohand there is the code of
jurisdictional rules in Schedule 8 on which Mr Bgwvelies. On the other hand
there is the exclusion from Schedule 8 of the pedo®ys listed in Schedule 9
whose jurisdictional rules are continued in exiseey section 21(1). The
code of jurisdictional rules in Schedule 8 replates common law where
these rules apply. The proceedings listed in Sdkee®ucontinue to be
regulated by the common law in so far as they atesabject to rules provided
for by statute. | propose therefore to consideo mwhich Schedule this case
falls, and to what effect, before examining theuéssraised by Mr Bovey's
submission that jurisdiction in this case is regerdaby the common law.

The 1982 Act

37. The background to the Scottish provisions of¥B82 Act is to be found in
the Report of the Scottish Committee on Jurisdicdad Enforcement, whose
chairman was the Hon Lord Maxwell, which was pui#id in June 1980 ("the
Maxwell Committee"). That report has, of coursebéoread together with the
Brussels Conventions, including the 1968 Conventinrjurisdiction and the
enforcement of judgments in civil and commercialtiera and the 1971
Protocol annexed to that Convention which the 18982 was designed to
implement: see the relevant definitions in sectlgh) of the 1982 Act. For
convenience of reference the 1968 Convention, asnded, is set out in
Schedule 1 to the 1982 Act: see section 1(2)(aliclarl provides that the
Convention shall apply in civil and commercial neastwhatever the nature of
the court or tribunal, but that it shall not extetaJ among other things,
administrative matters.

38. The Maxwell Committee was of the opinion that tgmportunity should be
taken to codify the rules of jurisdiction in cipkoceedings for Scotland. In
para 10.10 of their Report the Committee summattisegrincipal features of
the rules whose adoption they recommended for tinpgses of this exercise.
Among these features were the following:

"(1) These Rules would be applied by the Scottmirts, with certain
exceptions referred to below, wherever the Conweaendioes not apply,
whether because the subject-matter of the disgutedluded from the
Convention or because the defender is not domicifecanother
Contracting State.



(2) The Rules would in effect supersede the S¢otismmon law rules
of jurisdiction in civil proceedings and the staiyt provisions of a
general character relating to such proceedingsefample, section 6
of the Sheriffs Courts (Scotland) Act 1907 as ameendnd the Law
Reform (Jurisdiction on Delict)(Scotland) Act 1971'...

39. As has already been mentioned, among the matteich fall outside the
scope of the Convention are what it describes ficlarl as "administrative
matters”. In paras 13.200 - 13.201 of their ReflwetMaxwell Committee set
out their recommendations with regard to the matbéithis kind:

"13.200 We also think it appropriate that the saates of jurisdiction

should apply to administrative matters as to otiiet actions. Under
our present law, unlike that of most contractirges, no distinction is
normally drawn between proceedings involving adstmative

authorities and other civil proceedings, and thenesarules of
jurisdiction apply. We therefore recommend thatriles proposed in
this chapter should apply, both the rules derivednfthe convention
and the additional rules not derived from the comem. The

additional rules should apply even though the didems domiciled in
another contracting state: see 13.198.

13.201 In this context it is important to ndtatt-

(b) these rules of jurisdiction are only intendedsupersede existing
common law rules of jurisdiction and statutory psians of ageneral
character. Thus statutory rules conferring jurisdic in respect of
specific administrative matters will not be supdesk"

40. The provisions of the 1982 Act relating to Scadlaare set out in Part Il of
the Act. Section 20(1) provides that, subject tan@il Regulation (EC) No
44/2001 of 22 December 2000, to Parts | and Il &mdthe following
provisions of Part Ill, Schedule 8 has effect totedmine in what
circumstances a person may be sued in civil prosgedin the Court of
Session or in a sheriff court. It is common grotimat Part 1l of the Act, which
allocates jurisdiction within the United Kingdom ®re the subject matter of
the proceedings is within the scope of the Regutatdoes not apply to this
case. The Regulation does not extend to adminigramatters, and
proceedings on appeal from, or for review of, deass of tribunals are
excluded from the rules for allocation set out ich&lule 4 by para 4 of
Schedule 5 read together with section 17(1) ofl@&2 Act.

41. Rule 1 of Schedule 8 to the 1982 Act provides, thabject to the following
rules of that Schedule, persons shall be suedeirtdhrts for the place where
they are domiciled. Mr Bovey submits that applicas to the supervisory
jurisdiction of the Court of Session are civil peedings for the purposes of
the 1982 Act. So rule 1, read together with secti6(l) and section 46(3)(a)
of the 1982 Act, applies to this case. Section }pfavides:



"For the purposes of this Act the seat of the Cr¢asdetermined by
this section) shall be treated as its domicile."

Section 46(3)(a) provides that the Crown in righHer Majesty's government
in the United Kingdom has its seat in every partaoid in every place in, the
United Kingdom.

42. If Part 11l of the 1982 Act had stopped thereg #imswer to the question of
jurisdiction in this case would have been provitdgdhe provisions on which
Mr Bovey relies. | have no difficulty in acceptings a general proposition,
that proceedings which are brought in the Cou$edsion for the exercise of
its supervisory jurisdiction are civil proceedingghin the meaning of section
20(1) of the 1982 Act. Prior to 30 April 1985, whire procedure under rule
260B of the Rules of the Court of Session 1965 (&hapter 58 of the Rules
of the Court of Session 1994) was brought into céffey Act of Sederunt
(Rules of Court Amendment No 2) (Judicial Review (S| 1985/500), the
procedure that was adopted in proceedings of ihi$ Wwere indistinguishable
from that used for civil proceedings generally.

43. Brown v Hamilton District Councill983 SC (HL) 1 andStevenson v
Midlothian District Council1983 SC (HL) 50, for example, in which Lord
Fraser of Tullybelton's comments on the need ftorne of the procedure are
to be found at pp 49 and 59 respectively, were hmabes in which the
supervisory jurisdiction was being invoked agaiadbcal authority. No one
would have doubted at that time that these casesyhoch many other
examples can be given, fell within the descripodwrivil proceedings. In each
of these two cases the local authorities were ¢aléfenders. The conclusions
in the summons that were served on them includadBrown's case,
conclusions for declarator, implement and damagels ia Stevenson'sase,
conclusions for declarator, reduction and interdixders to this effect are all
orders that the court now has power to make undler 38.4 of the 1994
Rules. The fact that rule 58.3(1) provides thaapplication to the supervisory
jurisdiction of the Court of Session must be magepktition for judicial
review does not alter the fact that they are cpibceedings within the
meaning of section 20(1) of the 1982 Act.West v Secretary of State for
Scotland1992 SC 385 it was observed that, since rule 2608e Rules of
Court 1965 was introduced by Act of Sederunt withaay further enabling
power having been conferred on the court by genegklation, it was a
procedural amendment only which did not and cowtaiter in any respect
the substantive law.

44. But Part Il of the 1982 Act did not stop theBection 21(1), which is headed
"Continuance of certain existing jurisdictions"ppides:

"Schedule 8 does not affect -
(a) the operation of any enactment which confergsgliction on a

Scottish court in respect of a specific subjecttarabn specific
grounds;



(b) without prejudice to the foregoing generalitiye jurisdiction of
any court in respect of any matter mentioned ineSale 9.

Schedule 9, which is headed "Proceedings excludedh fSchedule 8",
contains a list of proceedings of various desaii which includes the
following:

"12. Appeals from or review of decisions of trilals"

Section 50 provides that, unless the context otiserwequires, "tribunal”
means a tribunal of any description other than wtoof law. In my opinion
any person or body exercising functions of a juicharacter, other than a
court of law, falls within this description. It iglain that the Immigration
Appeal Tribunal is a "tribunal" within the ordinargeaning of that word. |
would hold that its ordinary meaning includes arjuditator exercising
functions under the 1999 Act.

45. What then is the effect of the 1982 Act as regaopeals from or review of
decisions of tribunals? In my opinion the answethi® question whether the
Court of Session has jurisdiction in such procegslimust be found in the
statutory rules, if any, which identify the courthieh has jurisdiction in
respect of appeals from or the review of decisminhe particular tribunal or,
if there are no such rules, in the common law. R&8801(b) of the Report of
the Maxwell Committee suggests that it was the tlaat such proceedings are
normally the subject of statutory rules that ledthe decision to include
appeals from or review of decisions of tribunals Sohedule 9. But the
wording which Schedule 9 uses to describe procgsdwmf that kind is
unqualified. It does not restrict this exclusioanr Schedule 8 to proceedings
by way of appeal or review that are provided foiskatute.

46. Mr Bovey said that, as the process now knowmndgigl review was not part
of the law of Scotland in 1982, it was not withimetscope of the word
"review" in paragraph 12. He referred to the obsgon by the Lord
Chancellor, Lord Lyndhurst, i€@ampbell v Browr(1829) 3 W & S 441, 448,
guoted inWest v Secretary of State for Scotlab@©2 SC 385, 396, that
jurisdiction was given to the Court of Session, twteview the presbytery's
judgment on its merits, but to take care to keepdburt of presbytery within
the line of its duty and conform to the provisimighe Act of Parliament. But
the Lord Chancellor's words should not be takerobtheir context. The word
"review" in paragraph 12 of Schedule 9 must be riatce mean something
different from the word "appeal”. Its ordinary meanpincludes proceedings
by way of judicial review, irrespective of whetheijurisdiction in respect of
such proceedings is conferred by statute.

47. Provision is made in Part Il of Schedule 4 te 1999 Act for appeals from
an adjudicator to the Immigration Appeal Tribunatain its turn, from the
Immigration Appeal Tribunal to what para 23(1) reféo as "the appropriate
appeal court". Para 23(3) of the Schedule provides:

" 'Appropriate appeal court' means -



(a) iIf the appeal is from the determination ofaafjudicator made in
Scotland, the Court of Session; and

(b) in any other case, the Court of Appeal.”

The exclusion of appeals from tribunals from Sched to the 1982 Act
enables effect to be given to the rules relatin@ppeals laid down by the
statute. This means that the Court of Session urésliction if the appeal is
from the determination of an adjudicator made intaad. In any other case it
does not. But the 1999 Act makes no provision fer judicial review of

determinations by an adjudicator or by the ImmigratAppeal Tribunal. It

leaves this to the common law. So it is to the camitaw that one must go to
discover the rules which identify the circumstancesvhich proceedings for
the judicial review of determinations by theseunhls may be brought in the
Court of Session.

The common law

48. | take as my starting point the purpose for whtod supervisory jurisdiction
of the Court of Session may be exercised. It ieneure that the person or
body to which a jurisdiction, power or authority shkheen delegated or
entrusted by statute, agreement or other instrummie®s not exceed or abuse
that jurisdiction, power or authority or fail to dehat it requires: sed/est v
Secretary of State for Scotlad®92 SC 385, 412-413. But, for the reasons
that | have already explained, it is only where @murt of Session is being
asked in the exercise of its supervisory jurisdittio review the decision of a
tribunal within the meaning of paragraph 12 of Stthe 9 to the 1982 Act that
the question arises whether it has jurisdictionldoso at common law. In all
other cases of judicial review the rules that ratpiits jurisdiction are those
set out in Schedule 8 to the 1982 Act.

49. Where tribunals exercise a jurisdiction thatiigeg to them by statute, it is to
the statute under which that jurisdiction is exsdi that one must look to see
whether the supervisory jurisdiction of the CourtSession is available. The
supervisory jurisdiction has its origins in thenmiple that, where an excess or
abuse of the power or jurisdiction conferred ireaision-maker is alleged, the
Court of Session in the exercise of its functiortressupreme court has power
to correct it:West p 395. For that jurisdiction to be exercised hesvethere
must be some connection between Scotland, withiclwthe functions of the
Court of Session as the supreme court are exerceed the power or
jurisdiction conferred on the decision-maker. Agemeral rule the Court of
Session has power to intervene where the excesluse of power gives rise
to a wrong done or a harm suffered in Scotland. iBaan only do so in the
case of a statutory tribunal which exercises itefions in Scotland or whose
proceedings are governed by Scots law. Rule 2(n§cbkdule 8 to the 1982
Act, which provides that a person may be sued & Glourt of Session in
proceedings concerning an arbitration which is catedd in Scotland or in
which the procedure is governed by Scots law, gieHect to the same
principle. A decision that is taken outside Scallamder the law of another
part of the United Kingdom is not subject to thpeswisory jurisdiction of the



Court of Session just because the effects of itsisam are felt within
Scotland.

50. The part of the United Kingdom within which abtinal is constituted will
normally determine the system of law in accordamite which the tribunal is
required to operate. In the present case howeeeapipellate authorities for
which provision was made in Part IV of the 1999 fabw replaced by the
unified appeal system provided for by section 26 té Asylum and
Immigration (Treatment of Claimants, etc) Act 20@&ercised a jurisdiction
that extended to all parts of the United Kingdonhey were designed to
enable the United Kingdom to fulfil its obligationader the 1951 Convention
relating to the Status of Refugees, irrespectivéhefplace within the United
Kingdom that the asylum seeker happened to be Hertime being. The
decisions which they were required to make had igapbns throughout the
United Kingdom. Decisions to grant or to refusevéeto enter or to remain are
made with reference to the United Kingdom as a ehabt to part of it.

51. No rules were laid down by the statute to regulhe place where, or the
system of law by reference to which, the appeklaitinorities were to perform
their functions. The places where they exerciser tiunctions during the
relevant period appear to have been those whevastmost convenient for
them to be exercised. The normal administrativetma of the Immigration
Appellate Authority was to assign an appeal by agluan seeker to an
adjudicator at the hearing centre nearest to hilsead as stated on the notice
of appeal. One of the hearing centres for this psgpvas located in Glasgow.
The hearing before the adjudicator in the appé#anase took place in
Durham to suit the convenience of the appellamtiEitor. A letter that was
sent to the appellant in Glasgow on 21 February2209 the Immigration
Appellate Authority told him that any applicatioarfleave to appeal to the
Immigration Appeal Tribunal was to be submittedthe® Secretary to the
Immigration Tribunal at an address in Loughboroufime letter that was sent
to him in Glasgow on 28 March 2002 informing hinattheave to appeal had
been refused was sent from an address of the IratiigrAppeal Tribunal in
London. This was the address to which, accordirgnotice at the foot of the
letter, any further correspondence to the triburead to be sent. This appears
also to be the place where all applications fovdeto appeal were dealt with
by the tribunal, irrespective of the place where tetermination by the
adjudicator was made.

52. It cannot be said on these facts that the exeluysthe appellate authorities
of their functions under the 1999 Act in this cagas carried out under a
system of law that applied in one part of the Unhit€ingdom only.
Furthermore, the appellant was at all relevant githeng in Glasgow. So the
adverse consequences to him of the decisions ta taken by the appellate
authorities in England under a jurisdiction thasvexercisable throughout the
United Kingdom were liable to be felt by him in $eod. | would hold that
this was a sufficient connection with Scotland tmdp their decisions within
the supervisory jurisdiction of the Court of Sessi®ut, as the appellate
authorities were sitting in England when these slens were taken, it appears
that they were subject also to the concurrentgict®n of the High Court in



England and Wales. This raises the question whetherthere was a
concurrent jurisdiction that was available to beereised in England and
Wales as well as in Scotland, the supervisory gictoon of the Court of
Session ought to be exercised in this case.

Declinature of jurisdiction

53. It is important to appreciate that the exercigagh® Court of Session of its
supervisory jurisdiction is, in principle, not asdietionary remedy. Every
person who complains that he has suffered a wratguse of an excess or
abuse of the power or jurisdiction conferred inegision-maker is entitled to
apply to the Court of Session for judicial reviemder Chapter 58 of the Rules
of Court as of right in exactly the same way asteld have done by way of
an ordinary action before the Rules of Court wererded in 1985. As has
already been noted, that amendment was a procemlmeridment only which
did not and could not alter in any respect the suitive law.

54. The principle by reference to which the jurisaintof the Court of Session is
exercised was described by Lord KinneaSim v Robinow1892) 19 R 665
in a passage as to which, Tihe Abidin Daver{1984] AC 398, 411, Lord
Diplock stated English law and Scots law may now hegarded as
indistinguishable: see als8piliada Maritime Corporation v Cansulex Ltd
[1987] AC 460, 474-475, per Lord Goff of Chievel&yjommenting on the
defender's plea of forum non conveniens Lord Kinsasl 19 R 665, 668:

"The general rule was stated by the late Lord BesgiinClements v
Macaulay 4 Macph 593, in the following terms:- 'In casaswhich
jurisdiction is competently founded a court has distretion whether
it shall exercise its jurisdiction or not, but isumnd to award the justice
which a suitor comes to ask. Judex tenetur impegutficium suum;
and the plea under consideration must not be b#dicso as to
interfere with this general principle of jurisprue.’ And therefore the
plea [of forum non conveniens] can never be susthimless the court
is satisfied that there is some other tribunal, ifvcompetent
jurisdiction, in which the case may be tried motatably for the
interests of all the parties and for the ends sfige."

In Spiliadg at p 474A-C, Lord Goff recognised that jurisdictiis founded
as of right where a party has been served withgadings in a court where
jurisdiction is competently founded. He said thiawas proper to regard what
he described as the classic statement by Lord kmnred forum non
conveniens as expressing the principle now appliingpth jurisdictions. He
added that an earlier statement of the same pl&adip similar terms, was to
be found in the speech of Lord SumneiSiociété du Gaz de Paris v Société
Anonyme de Navigation "Les Armateurs Francdi826 SC (HL) 13, 22.

55. In Sokha v Secretary of State for the Home Departrh@d2 SLT 1049 the
petitioner, who was an asylum seeker who had nmexiion with Scotland
apart from the fact that he had consulted a Sbo#idicitor, sought judicial
review by the Court of Session of the decision hyiramigration officer to



detain him pending the giving of directions and ssible removal from the
United Kingdom. The Home Secretary accepted thatSbottish courts had
jurisdiction under section 16 of the 1982 Act besmathe Home Secretary was
domiciled in Scotland as well as in England. But gleaded forum non
conveniens on the ground that the English courte wiee more appropriate
forum. The Lord Ordinary, Lord Prosser, sustairtezfilea and dismissed the
petition. The case is of interest in the presemitexd because Lord Prosser
accepted that the general rule referred t8im v Robinovapplied to petitions
for judicial review in the same way as it does tdiary actions. At p 1053A
he said that Lord Kinnear's formulation of the gaheule, and of what was
required for a departure from it, remains a cors¢éatement of the law.

56. In my opinion, provided always that the applicatito the supervisory
jurisdiction is competent and the Court of Sesdias jurisdiction over the
exercise of the power that has been given to thbydecision-maker, the court
is bound to entertain the application. To put thatter another way, if the
petitioner is entitled to a remedy for an abuspa#er by the decision-maker
such as reduction, damages or interdict, the cowst provide the remedy
unless the petitioner is barred by mora, tacityr@ihd acquiescence or is
subject to the plea of forum non conveniens. Agdlerosser said iHanlon v
Traffic Commissionet988 SLT 802, 806:

"The fact that a remedy may be described as 'dieitaand the fact
that the court is exercising a discretionary argkesusory jurisdiction,
does not seem to me to mean that the court shoulthd upon a
balancing of interests where a substantive righttdeen denied."

57. This feature of the Scottish system of judiceiew suggests that it would
only be in exceptional circumstances, if at alittthe Court of Session would
be entitled to decline to exercise a jurisdictibattit was otherwise bound to
exercise. Of course, as Lord President Rodger mquain King v East
Ayrshire Council1998 SC 182, 194, the court is not bound to redace
decision reached by an administrative body everrevhies satisfied that they
erred in law in reaching their decision. In thatnse the supervisory
jurisdiction of the Court of Session is discretignaBut | do not think that the
mere fact that it has a supervisory jurisdictioniclihit shares with courts in
other parts of the United Kingdom provides the Canir Session with a
discretion as to whether or not it should exeratsejurisdiction when a
petitioner who can establish that it has jurisdictito provide him with a
remedy calls upon it to do so.

58. In R v Commissioners for the Special Purposes ofrtbenhe Tax Acts, Ex p
R W Forsyth Ltd1987] 1 All ER 1035 the Crown applied to striket @r to
stay proceedings on the ground that the court igldfxd had no jurisdiction
over a commissioner sitting in London who was dwplWith a purely Scottish
matter and that, even if there were jurisdictiothie High Court as well as the
Court of Session, it would be right to stay thegeedings in England in the
interests of comity. Macpherson J refused the egfpin to strike out. As he
put it at p 1038j, it seemed to him that he shdwdavare of ruling that the
High Court was wholly without jurisdiction as thimight lead to later



problems. But he agreed that Scotland was the mappeopriate forum and
stayed the proceedings. He referred in the courbesaliscussion of that part
of the argument to Lord Diplock's acknowledgmentTine Abidin Daver
[1984] AC 398, 411, of the Scottish legal doctrwfeforum non conveniens.
Although he did not say so in as many words, he iwasffect applying that
doctrine when he decided that the proceedings dimiktayed.

59. The Advocate General suggested that Macphersodedision in that case
showed that the critical question, where there e@scurrent jurisdiction in
both the Court of Session and the High Court, was place where the
originating decision was made. But in my opinioattsubmission misreads
Macpherson J's decision, and it is contradictedhleygeneral rule referred to
in Sim v RobinowAs the passage from the opinion of Lord Justiek3later
Lord President) Inglis irClements v Macaulay1866) 4 M 583, 593 which
Lord Kinnear quoted irSim v Robinowat p 668 explains, if the court has
jurisdiction it has no discretion as to whethemot it should exercise it. So
the plea of forum non conveniens can never be isgstainless the court is
satisfied that there is some other tribunal havteghpetent jurisdiction in
which the case may be tried more suitably for titerests of the parties and
for the ends of justice.

60. The respondent does not seek to argue that ttterdoof forum conveniens
applies to this case. His only plea is that the rCai Session has no
jurisdiction. 1 would hold that the Court of Sessibas jurisdiction in these
proceedings at common law. | respectfully disagmgtd the Extra Division
that the court's supervisory jurisdiction does extend to the determinations
that were made in this case because they were m&degland. In my opinion
the facts (1) that the petitioner was residentdotland at the time when the
determinations were made, (2) that their harmftéa$ were liable to be felt
by him in Scotland and (3) that the determinatiosese made in the exercise
of a statutory jurisdiction which extends throughdlie United Kingdom,
taken together, indicate that there is a sufficaainection with Scotland for
the supervisory jurisdiction to be exercised. | Wowepel the plea of no
jurisdiction.

61. Although the Advocate General did not seek toeblais argument on the
principle of forum non conveniens, it may be waoatlding these comments.
Cases where jurisdiction can competently be fourimtgtl in England and in
Scotland are not at all unusual. The unusual feadfithis case is that, while
the jurisdiction of the appellate authorities exteth throughout the United
Kingdom, Parliament provided in para 23(3) of Sclied! to the 1999 Act as
to how a conflict of jurisdiction within the Unite€ingdom was to be resolved
in the case of an appeal from the Immigration Apge#unal. The statutory
rule is that the appropriate court is identified the place where the
determination of the adjudicator was made. The comiaw principle of
forum non conveniens is more flexible. But it sisangth the statutory rule the
idea that the court where the proceedings shoulardngght is the court which
Is "appropriate”. Lord Goff drew attention to thp®int in Spiliadg at pp
474E-475C. As he put it at p 474F-G, it is impottaat to be mislead by the
Latin phrase into thinking that the question atuésss one of practical



convenience. He pointed out that 8ociété du Gaz de Paris v Société
Anonyme de Navigation "Les Armateurs Fran¢di826 SC (HL) 13, 18 Lord
Dunedin said that the proper translation of tharLatords, so far as the plea
was concerned, was "appropriate".

62. There is clearly much to be said for regarding skatutory rule as the best
guide, for the purposes of the plea of forum nonvemiens, as to whether in
any given case the appropriate forum for judiceNiew is the Court of
Session or the High Court. But it would not be tightreat this as a rule that
was inflexible. The question, after all, is whehe issue may be tried more
suitably for the interests of all the parties ahd &nds of justice. All other
things being equal, it will normally be possible tesolve the issue by
reference to the place where the determinatiorhefadjudicator was made
rather than the petitioner's place of residencd. iBumy opinion the facts
show that it would not be appropriate to resohia that way in this case.

63. The Advocate General accepts that, until theeissas raised for the first
time by Lord Hamilton in May 2002, it had been practice not to challenge
the jurisdiction of the Court of Session in prodegd by petitioners resident
in Scotland for judicial review where the decismiithe adjudicator was made
in England. The appellant was acting in accordamitie the usual practice at
the time when in April 2002, following the refusal his application for leave
to appeal, he sought the advice of a Scottish ismljcand his solicitor was
acting in accordance with the usual practice attithe when he advised that
proceedings should be brought in the Court of $ess®gardless of where the
adjudicator had sat. The application for judicaliew would have been out of
time in England when the petition was lodged in @eurt of Session in
August 2002. But the same objection is not avadabhder the Scottish
procedure. In my opinion it would be unfair to deprthe appellant of that
advantage at this stage in these circumstanceen@ge he would be left
without a remedy.

Conclusion

64. | would allow the appeal and repel the resporisigaiea of no jurisdiction.
The interlocutors of the Court of Session shoulddmalled and the appellant's
petition remitted to the Lord Ordinary to proceadaacords.

LORD SCOTT OF FOSCOTE
My Lords,

65. | have had the advantage of reading in advareepmions of my noble and
learned friends Lord Hope of Craighead and Lorddgeoaf Earlsferry and am
in agreement with them that this appeal should Ilmevad. The issue to be
decided by your Lordships has been expressed ag béhether or not the
Court of Session has jurisdiction to deal with dippellant's complaint that his
application for leave to appeal to the Immigratigrpeal Tribunal (the "IAT")
from the adjudicator's refusal of his asylum agmilmn ought not to have been
refused. True it is that the appellant's petitianthe Court of Session,



presented in August 2002, sought the judicial neviby the Court of Session
not only of the IAT's refusal of leave to appeat hiso of the adjudicator's
dismissal of his asylum application. But the avefurerelief, prescribed by
the Immigration and Asylum Act 1999 if the adjudmés dismissal of the
asylum application is claimed to be flawed, is @peal to the IAT and the
appellant duly applied for leave to appeal. If &pplication for judicial review
of the IAT's refusal of leave should falil, | finthvery difficult to see how he
can have any other avenue for relief.

66. When issues are raised as to whether or not i oblaw has jurisdiction to
deal with a particular matter brought before iisihecessary to be clear about
what is meant by "jurisdiction”. In its strict senthe "“jurisdiction” of a court
refers to the matters that the court is competedeal with. Courts created by
statute are competent to deal with matters that stladute creating them
empowered them to deal with. The jurisdiction otd® courts may be
expressly or impliedly limited by the statute cneg@tthem or by rules of court
made under statutory authority. Courts whose jigigmh is not statutory but
inherent, too, may have jurisdictional limits impdson them by rules of
court. But whether or not a court has jurisdictidivaits (in the strict sense)
there are often rules of practice, some producedohyg-standing judicial
authority, which place limits on the sort of cates it would be proper for the
court to deal with or on the relief that it would proper for the court to grant.
The distinction was referred to by Pickford LJGuaranty Trust Co of New
Yorkv Hannay & Cg1915] 2 KB 536, 563. He said:

"The word ‘jurisdiction’ and the expression ‘theurtohas no
jurisdiction’ are used in different senses whicthihk often leads to
confusion. The first and, in my opinion, the ondally correct sense of
the expression that the court has no jurisdictsthat it has no power
to deal with and decide the dispute as to the stinjatter before it, no
matter in what form or by whom it is raised. Buerd is another sense
in which it is often used, ie that although thertdwas power to decide
the question it will not according to its settladgtice do so except in
a certain way and under certain circumstances."

These comments were endorsed by Diplock LJ (abdrewas) irGarthwaite
v Garthwaite[1964] P 356. He referred with approval (at p 387)what
Pickford LJ had said and continued:

"In its narrow and strict sense, the ‘jurisdictioha validly constituted
court connotes the limits which are imposed upsmpawer to hear and
determine issues between persons seeking to daiselves of its
process by reference (1) to the subject-matteh@figsue or (2) to the
persons between whom the issue is joined or (3heokind of relief

sought, or to any combination of these factorsitdnwider sense it
embraces also the settled practice of the coun #se way in which it

will exercise its power to hear and determine isswbich fall within

its "jurisdiction’ (in the strict sense) or aslie tircumstances in which
it will grant a particular kind of relief which has ‘jurisdiction’ (in the



strict sense) to grant, including its settled pcacto refuse to exercise
such powers, or to grant such relief in particelecumstances."

67. The doctrine of forum non convenieis a good example of a reason,
established by judicial authority, why a court sklouot exercise a jurisdiction
that (in the strict sense) it possesses. Issudésrom non conveniendo not
arise unless there are competing courts each afhwims jurisdiction (in the
strict sense) to deal with the subject matter efdispute. It seems to me plain
that if one of the two competing courts lacks jdicson (in the strict sense) a
plea of forum non conveniens could never be adénd exercise by the other
court of its jurisdiction.

68. In the present case, the Secretary of Stategsgbleo jurisdiction, taken as an
objection to the Court of Session hearing the dapes judicial review
application, raises, in my opinion, the same ambygas was referred to by
Pickford LJ and Diplock LJ in the cases cited. Tineund of the objection is
that the hearings before the adjudicator and thetbdk place in England but
there has been some lack of clarity, in my respécofbinion, as to whether it
is said that the Court of Session therefore lackapetence to deal with the
application; or whether it is said that the circtense that the hearings took
place in England makes it improper for the CourSefksion to entertain the
application.

69. If the plea is indeed based on a lack of competea lack of jurisdiction in
the strict sense, | would, for my part, have natagen and find no difficulty
in rejecting it. The appellant's complaint about 1AT's refusal of leave to
appeal cannot simply be that the IAT exercisedligsretion wrongly, but has
to be either that the IAT must have misdirectedlitsn some critical respect
so that its decision was legally flawed or thatdiésision was so unreasonable
as to be outside the bracket of discretion withimiclv a decision to refuse
leave could lawfully be reached. In short, the #ppés contention must be
that in the circumstances of this case the refofSialave was unlawful.

70. If the refusal of leave to appeal was unlawfhk appellant's application for
leave to appeal is still outstanding. The appeltas the right, under the 1999
Act, not to be removed from the United Kingdom afaited asylum seeker
until his statutory rights of appeal have been egted. And, since he is
resident in Scotland, he is surely entitled to lookhe courts of Scotland for
protection against unlawful removal. The Court @s§8on must, therefore,
have jurisdictional competence to review the ldagadf any directions given
by the Home Secretary for the removal of the appélffrom Scotland. And it
must, in my opinion, follow that the Court of Sessihas competence, ie
jurisdiction in the strict sense, to review thedlty of the IAT's refusal to
grant the appellant leave to appeal against thedajtor's decision.

71. The critical issue, therefore, is whether in treumstances of this case it
would not be proper for the Court of Session torese its jurisdictional
competence in order to review the legality of tAd's refusal of leave. There
are two particular features of this case which,niy opinion, make it
impossible to say that it would not be proper fa Court of Session to do so.



72. First, the Court of Session has hitherto exedcise supervisory jurisdiction
in cases where determinations affecting asylumessdgk Scotland have been
made by adjudicators or by the IAT in England (peeagraph 33 of Lord
Hope's opinion). It was, presumably, in reliance this practice that the
solicitor for the appellant commenced the appéeBanudicial review
application in Scotland. Second, the appellantow heavily out of time for
making a similar judicial review application to thegh Court in England. It is
possible that in the circumstances of this caseHigé Court might extend
time but the appellant would be at the mercy of toairt and could not
commence the proceedings as of right.

73. Had it not been for these two features of theesdasould have been of the
opinion that it would not have been proper for @aurt of Session to have
exercised jurisdiction.

74. The 1999 Act constitutes United Kingdom law, tlav, therefore, of
Scotland and the law of England and Wales. Thedathtors whose job it is
to deal with asylum applications are United Kingdofficials, who may sit in
Scotland or in England and Wales, whichever seemsemnient. The IAT is a
United Kingdom tribunal which, as | understandugpally sits in London but
which may, and sometimes does, sit in Scotlandhése circumstances rules
as to where appeals from the IAT or other challengedecisions of the IAT
should take place are plainly necessary, in om@rdduce certainty as to the
appropriate forum and to avoid forum non convenissges being raised. The
1999 Act said that an appeal from the IAT was tdaythe Court of Session if
the adjudicator's decision had been made in Sabtéard to the Court of
Appeal in any other case. Unfortunately, howeverprovision was made by
the Act for challenges to refusal by the IAT of Meato appeal against
adjudicator's decisions. Nevertheless the schemtheofAct, and the high
desirability of consistency suggest strongly, in apion, that the venue of
these challenges, too, should depend upon the plleee the decision of the
adjudicator had been made. In general, thereformuld be of opinion that it
would not be proper for the Court of Session tor@se its supervisory
jurisdiction in cases where the adjudicator's desishad been made in
England, and vice versa.

75. However, to apply such a rule to this appellaotid not, in view of the two
factors that | have mentioned, constitute a juspoese. | would, therefore,
hold, first, that the Court of Session does havisgliction, in the strict sense,
to review the IAT's refusal of leave to appeal as®tond, that in the particular
circumstances of this case it would be proper faat tjurisdiction to be
exercised. | would allow this appeal and make theeio suggested by my
noble and learned friend Lord Hope of Craighead.

LORD RODGER OF EARL SFERRY
My Lords,

76. The appellant, Behrouz Tehrani, arrived at Lon@dy Airport on 24 March
2001 and asked for asylum. The immigration offigeanted him limited leave



to enter. He went to live at first in London, bufeav weeks later, under the
policy which was current at the time, he was alledaaccommodation in
Glasgow, where he has been living ever since. OMay of the same year,
the Home Secretary, who is the respondent in thealprejected his claim for
asylum. On 16 May an immigration officer at LondGity Airport therefore
refused Mr Tehrani leave to enter the United Kingdind gave directions for
his removal, at a date and time to be arranged scheduled air service to
Iran. Mr Tehrani appealed and the adjudicator ¢éikdhe appeal as having
been brought under section 69(5) of the Immigraaod Asylum Act 1999
("the 1999 Act"). It appears that Mr Tehrani alatsed an issue under section
65. On 21 February 2002 the immigration adjudicasitting in Durham,
refused his appeal. By virtue of rule 18(1) of thamigration and Asylum
Appeals (Procedure) Rules 2000 (SI 2000/2333), Mhrani required the
leave of the Immigration Appeal Tribunal ("the Appdribunal”) to appeal to
that tribunal. On 28 March 2002 the Vice-Chairmdrthe Appeal Tribunal,
sitting in London, refused him leave to appeal.

77. In about August 2002, ie after the expiry of theee-month time-limit in
CPR r 54.5(1) for judicial review proceedings ir tHigh Court in England,
Mr Tehrani presented a petition to the Court ofsgesfor judicial review of
the decisions of the adjudicator and of the Appeabunal. There is no
suggestion that he was forum shopping. On the apntit is accepted that, in
raising judicial review proceedings in the Court ®ssion, although the
relevant immigration decisions had been taken imgl&d, Mr Tehrani's
lawyers were following an established practice fuatitioners living in
Scotland. The first plea-in-law in the Home Seangsaanswers was, however:
"The court not having jurisdiction to review the teleninations of the
adjudicator and Immigration Appeal Tribunal, thetitgen should be
dismissed.” The Home Secretary accepts that thg tha first case of this
kind in which he had taken a plea to the jurisdictof the Court of Session.
The Lord Ordinary (Lord Philip) sustained the pl2803 SLT 808. An Extra
Division (Lords Kirkwood, Hamilton and Macfadyerngfused Mr Tehrani's
reclaiming motion: 2004 SLT 461.

78. Although Mr Tehrani seeks reduction of the adjathr's decision as well as
the decision of the Appeal Tribunal, the real targe his petition is the
decision of the Appeal Tribunal. Since Parliameas Iprovided a statutory
appeal from the adjudicator's decision in para Ra{ISchedule 4 to the 1999
Act, judicial review of that decision would be coetent only in exceptional
circumstances. In this case Mr Tehrani does notr arey exceptional
circumstances. Mr Bovey QC said that in practiceluotion of the
adjudicator's decision tended to be sought in #igetof this kind because
experience had shown that the grounds for reduttiegAppeal Tribunal's
decision to refuse leave to appeal might on ocoasiemonstrate that the
adjudicator's decision was also unlawful and shob&l reduced. Even
assuming, without deciding, that this could beis@ case like the present the
critical determination is that of the Appeal TrilanIf it is reduced and the
tribunal then grants leave to appeal, in principleshould be possible to
address any defects in the adjudicator's decisioany substantive appeal



hearing. Therefore the essential question in tis® ¢a whether the Appeal
Tribunal's refusal of leave to appeal can be regtkty the Court of Session.

79. The first argument advanced by Mr Bovey on bebélthe appellant was
based on the common law; the second was basededdith Jurisdiction and
Judgments Act 1982 ("the 1982 Act"). It is conveni¢o start by quickly
clearing away the argument based on the 1982 Arthwk not only unsound
on its own terms but, as | go on to explain, conghjemisses the point.

80. Put shortly, Mr Bovey contended that the CourSe$sion has jurisdiction in
the present case because Mr Tehrani's petitiojutbcial review is a "civil
proceeding” for the purposes of section 20(1) ef1B82 Act and Schedule 8
has effect to determine in what circumstances agoemay be sued in civil
proceedings in the Court of Session. Rule 1 of &alee8 provides a general
rule (subject to exceptions) that persons shafiussl in the courts of the place
where they are domiciled. It is common ground tlgt,reason of section
46(1) and (3)(a), for the purposes of the 1982 Awe Home Secretary is
domiciled throughout the United Kingdom, includi8gotland. Therefore, Mr
Bovey submitted, by virtue of rule 1 of Schedulat® Court of Session has
jurisdiction in these proceedings in which the Hor8ecretary is the
respondent.

81. Counsel acknowledged, of course, that, by readosection 21(1) of the
1982 Act, Schedule 8 does not affect "the jurisdicof any court in respect
of any matter mentioned in Schedule 9." Para 1X5diedule 9 mentions
"Appeals from or review of decisions of tribunal8ut Mr Bovey submitted
that the term "review" in para 12 does not coveidial review: so the general
rule in para 1 of Schedule 8 applies.

82. Mr Bovey pointed out - rightly - that, before tbleange in the procedures of
the Court of Session in 1985, the expression "jatireview" was not current
as a term of art in Scots law. But that is quitiedent from saying that the
legislature did not use the expression "reviewtduoer the existing remedy by
way of action of reduction. In fact, it is not haalfind express provisions in
which Parliament had used the term "review" toudel review by way of
reduction. | need only refer to two instances. iBacfil2 of the Turnpike
Roads (Scotland) Act 1823 (4 Geo 4 c 49) provided the judgment of the
sheriff and certain other officials on various reettwas to be "“final and
conclusive, and shall not be subject to review thyoaation or suspension or
reduction, or by any process of review whateveiReduction is specifically
mentioned as a mode of "review". Similarly, undect®n 30 of the Small
Debt (Scotland) Act 1837 (7 Will 4 & 1 Vict ¢ 41p8 decree given by any
sheriff in any cause or prosecution decided unaerauthority of this Act shall
be subject to reduction, advocation, suspensiomppeal, or any other form
of review or stay of execution other than provided this Act...." As the
reference to "any other form of review" shows, Rarliament reduction was
just one of a number of forms of review. These eplasconfirm that, long
before 1982, the term "review" was used to refeterialia, to the remedy of
reduction of a judicial or similar determinatiorhére is nothing in para 12 in
Schedule 9 to the 1982 Act to indicate that a meerameaning was intended:



indeed, the reference to "review" would be supedhuif it simply meant
"appeal”. | am therefore satisfied that, when meanto force, para 12 applied
to review of the decision of a tribunal in an aotif reduction - the procedure
in use in the Court of Session in 1982. It is elyuapt to cover the more
modern proceedings by way of a petition for judiogview, seeking reduction
of the decision of a tribunal such as the Appeabdiral. It follows that
Schedule 8 does not affect the present proceedings.

83. My Lords, Mr Bovey only embarked on his vain atf# to invoke Schedule
8 to the 1982 Act because the respondent to thigopet the Home Secretary.
During the hearing it passed through my mind thatas indeed somewhat
surprising that the Home Secretary was the respundence, with certain
exceptions, the method of convening the Crown party to proceedings in
the Scottish courts is to be found in the CrownsS($cotland) Act 1857 (20
& 21 Vict c44).

84. The Crown Suits Act was not passed to give therGaf Session jurisdiction
over the Crown. It had long been accepted that,tienethe seat of
government was in Edinburgh or London, in an appate case the Crown
could sue and be sued in the Court of Session. Madaren dealt with the
point in Somerville v Lord Advoca(@893) 20 R 1050, 1075:

"l do not think that it ever was doubted in Scodahat the Crown
might be called as a defender in a proper actigherethrough the
officers of state collectively, or through the Kimgdvocate or other
officer representing the Crown in the matter of #wtion; and the
reported decision by Balfour which negatives thesgiction of the

inferior judges also asserts inferentially that HHgghness, or his
advocate as representing the King, may be convendae Court of

Session in actions and pleas at the instance opavgte person.”

There is, incidentally, no sign that jurisdictiorasvasserted on the basis that
the Crown was domiciled throughout the United Kiog a concept adopted
by section 46 of the 1982 Act simply in order tbtfie approach of the Act
and the underlying Convention on jurisdiction arfte tenforcement of
judgments in civil and commercial matters 1968. Soottish common law it
is enough that the government of the sovereign,Mgesty's government, is
carried out - now by more than one ministry - tigloout the United Kingdom:
where appropriate, the Crown can be held respan&iblits decisions and acts
not only in the Court of Session but, since thev@r&roceedings Act 1947, in
the sheriff court too.

85. By the early decades of the 19th century doubts however, arisen about
the correct form of the instance in cases involvimg Crown. In particular,
there was doubt as to whether or not the Lord Adi®needed to have a
mandate before he could sue or be sued on behé#ifeo€rown by himself,
rather than as one of the Officers of State. Thestjon was discussed in great
detail in King's Advocate v Lord Dunglad836) 15 S 314. Eventually, the
Crown Suits (Scotland) Act 1857 was passed toesgtils somewhat arid
dispute by establishing that the Lord Advocate d@lays sue or be sued on



behalf of the Crown. Section 1 provided that ewtion or proceeding to be

instituted in Scotland on behalf of or against "Méajesty ... or on the behalf

of or against any public department, may be lawyftdised in the name and at
the instance of or directed against Her Majestylsokate for the time being

as acting under this Act." While the Act does nstiablish that the Court of

Session has jurisdiction over the Crown, it presgeg that it does and settles
how the Crown is to be convened in proceedings.

86. So from 1857 onwards it would have been clear,efaample, that if you
wanted to sue the Crown in the Court of Sessiaespect of some matter for
which the Home Secretary was responsible, you walddso by taking
proceedings against the Lord Advocate. See, fotamtg, Agee v Lord
Advocatel977 SLT (Notes) 54. In practice, of course, thdtenavould be
handled by the appropriate officials and lawyeralidg with Home Office
business. On devolution, when the Lord Advocateatveca member of the
Scottish Executive, the Crown Suits Act was amenttedsubstitute the
Advocate General as the appropriate person to sueases involving the
United Kingdom Government. See section 125 of,@ard 2 of Schedule 8 to,
the Scotland Act 1998. So one might have expediedAidvocate General,
who represented the Home Secretary in the procgediefore the House,
actually to have been the respondent to this patiti

87. It appears likely that the practice of making tReme Secretary the
respondent in immigration cases goes back to atGufuSession Practice
Note: No 1 of 1992, 9 January 1992:

"1. Practitioners are advised that, where a datisif an adjudicator
appointed under section 12 of the Immigration A871 is subject to
an application for judicial review in terms of Ruwé Court 260B, the
adjudicator should not be called as a respondetitarpetition but he
should receive intimation thereof as a person whay rhave an
interest.

2. In any such petition, the Home Secretary shdwdd called as
respondent.”

The intention was plainly to point out to practiteys that the appropriate
respondent in the judicial review of a decisionaafimmigration adjudicator
was not the adjudicator but the Home Secretarys T&iin line with the
decision inMackintosh v Arkley(1868)6 M (HL) 141 - which might indeed
go further and suggest that the adjudicator coult be a person with an
interest in a judicial review of his determinatidut, in pointing out that the
Home Secretary rather than the adjudicator is gprapriate respondent, the
Practice Note was not purporting to change thedawo say how the Home
Secretary should be called as respondent. Someastt of the arguments in
the present case would never have seen the ligldagfif the Advocate
General had been called as the respondent on thee Feecretary's behalf
under the Crown Suits Act. In my view it would tbfare be advisable in
future to treat immigration cases in the same wsagther cases involving the
Home Secretary and to call the Advocate Genertie@sespondent, since that



is the method of convening the Crown which is sanedd by statute for such
cases.

88. For the Court of Session to have jurisdictionp telements must combine.
First, the person against whom, or with referercaihom, decree is sought
must be subject to the jurisdiction of the coumcandly, the cause or
proceeding must be a fit subject for judicial deteration and must not belong
to the exclusive jurisdiction of another court. & J G MackayThe Practice
of the Court of Sessiod877) vol 1, pp 165-166. Leaving aside cases which
are not fit for judicial determination, a defender respondent may
accordingly take a plea of no jurisdiction on eithar both, of two grounds:
that he himself is not subject to the jurisdictmfrthe Court of Session or that
(even if he is subject to its jurisdiction) the @oof Session has no power to
grant the remedy which the pursuer or petition&ksgebecause only some
other court can do so. An objection of the secoind ks really a plea to the
competency of the proceedings: the defender ororegmt is saying that, if
you simply look at the conclusions of the summonatahe remedies sought
in the petition, you can see that the Court of Beslsas no power to give the
pursuer or petitioner what he wants. The substafdke plea is reflected in
the older phrase, forum non competens, properlyl @e understoodAs
Mackay,Practice of the Court of Sessignl 1, p 274 and note (b), points out,
formerly the plea of forum non competens was samegi used,
inappropriately, as an equivalent to the plea ofifo non conveniens. This
gave rise to Lord Dunedin's observation that, iat tbontext, "competens”
should not be translated as "competent” but asrtgpiate”: Société du Gaz
de Paris v Société Anonyme de Navigation "Les AguratFrancais”1926 SC
(HL) 13, 18.

89. An example of the first kind of objection is t@ lound inLongworth v
Yelverton(1868) 7 M 707. The pursuer sought reduction of deeree of
putting to silence which the defender in that actimd obtained in earlier
proceedings in the Court of Session and this Holike. ground on which
reduction was sought was that in the earlier adti@nCourt of Session had
not had jurisdiction since, contrary to the falseranents which he had made,
the defender had been domiciled in Ireland rathan tScotland. In the action
of reduction the defender admitted that he was dibedli in Ireland. The First
Division dismissed the action on the ground thatene though, in an
appropriate case, the Court of Session could gi@mtremedy which the
pursuer sought, it could not do so in a case wtierelefender was domiciled
in Ireland and was not otherwise subject to thésgliction of the Court of
Session. The decision was followedAiautt v Acuttl936 SC 386.

90. Here, as | have explained, and as would have beerediately obvious if
the Advocate General had been called as the respgritie Court of Session
undoubtedly has jurisdiction over the Crown in exgpof the responsibilities
of the Home Secretary.

91. Moreover, it is clear that a party in Scotlandowtas been affected by some
decision or act of the Crown can take proceedirgggnat the Crown in the
Court of Session, even though the decision wasntakethe act occurred in



England or abroad. So, for instance,dameron v Lord Advocat#952 SC

165 the pursuer, who was domiciled in Scotlandddhe Lord Advocate, as
representing the Custodian of Enemy Property ineNdg for breach of
contract. The Custodian was a Crown servant. AsLtitd Ordinary (Lord

Mackay) put it, the Lord Advocate disputed hisetitb defend. Lord Mackay
rejected that argument, holding, at p 169, thati¢he "public department” in
section 1 of the Crown Suits (Scotland) Act incldide

"whatever be the colonial department of the Govemnof the King at
any particular time, covering all that departmentandatories, like the
Governor-General and his subordinate officersholtl that [the Lord
Advocate's] competency and right (and thereforedhity) extends to
every case, civil and criminal, which is litigatedthe Scottish courts,
wherever the locus actus may be, or have beengiibstion of limits
depends solely on the locus fand on nothing else."

92. Perhaps no more striking example could be fourah Burmah Oil Co
(Burma Trading) Ltd v Lord Advocate963 SC 410; 1964 SC (HL) 117. A
company registered in Scotland sued the Lord Adeoea representing the
Crown for declarators that it was entitled to comgagion for the damage it
had sustained as a result of the destruction cfsgets in Burma in March
1942 and that the damage was a sum in excess afili@n. The British
Army had destroyed the company's property, on ters of the commanding
officer in Burma, to prevent it falling into the mds of the Japanese. The Lord
Advocate was sued in respect of those orders asdoéthe British forces in
Burma. In the litigation a multitude of points wagbated by a cast of
distinguished counsel. Two former Lord Advocateartighe case at different
stages. Despite the undoubted vigilance of all eored, no plea to the
jurisdiction of the Court of Session was contengdatAnd the two pleas to
the competency were not general, but limited t@i$ipgooints. Ultimately this
House allowed a proof before answer.

93. It cannot therefore be doubted that, in an apypate case, the Court of
Session would have the power to judicially reviewdexision of the Home
Secretary which affected a party in Scotland, etreough the decision in
guestion had actually been taken in England oméises. For instance, the
Home Secretary or a Minister of State might sigroeder while flying from
London to Belfast or while at home in Scotland. €berts do not inquire into
such matters since they do not affect their jucisain to review the validity of
the order. Wherever the order is made or the dectitaken, whether by a
minister or by an official, it is a decision of amster of the Crown who is
subject to the jurisdiction of the Court of Sessi8po, for instance, iAgee v
Lord Advocatel977 SLT (Notes) 54 the petitioner sought suspensioa
deportation order which the Home Secretary had esigm London, a
declarator that the order was funditus null anckrotitt against the Chief
Constable from arresting him and from removing Honcibly from the
jurisdiction of the court. Leaving aside the partér form of procedure which
the petitioner had adopted, a declarator of nuliyuld undoubtedly have
been a competent remedy if the Home Secretaryésy dwad been null. In fact



the Lord Ordinary (Lord Kincraig) dismissed the ipenh, which was
manifestly irrelevant.

94. In the present case, of course, the principalsa@t which the Court of
Session is asked to review is not a decision ofatevn but a decision of the
Appeal Tribunal sitting in London. The Crown isledl as respondent because
it may have an interest to uphold that decisidackintosh v Arkley1868) 6
M (HL) 141. By taking his plea of no jurisdictiothe Home Secretary is
saying that, even though, as a minister of the @rowe is subject to the
jurisdiction of the Court of Session, the court slowt have any power to
reduce the decision of the Appeal Tribunal becatise a decision of a
tribunal in England. In other words, he takes améforum non competens,
to the effect that in the present petition Mr Tehia seeking a remedy which
the Court of Session has no power to grant hins bHecause this is the true
nature of the Home Secretary's plea that, as | ioveed at the outset, the
appellant's argument on the 1982 Act misses th&.poi

95. In relation to the scope of the Court of Sessipower of judicial review, the
House was referred to the well-known statementgases such abloss'
Empires Ltd v Assessor for Glasgd@17 SC (HL) 1, 11 per Lord Shaw of
Dunfermline, andBrown v Hamilton District Council983 SC (HL) 1, 42 per
Lord Fraser of Tullybelton. I did not derive anys@sance from them,
however, since there is nothing to suggest that twedships had in mind the
territorial extent of the court's powers. At theahieg, both counsel said that
they had been unable to identify any case in wkiiehCourt of Session had
reviewed a decision of a foreign court or triburfahd indeed counsel did not
cite any decision where the point had been addieszecifically.

96. In fact there is at least one very old cdskot v Riddel(1663) M 13505,
where the Court of Session reduced a decision oEiglish court. The
pursuer had wadset, or mortgaged, his lands taléfiender in respect of a
sum of money which he owed the defender. The wantsgained an irritancy
clause under which the pursuer would lose his rigeversion to the lands if
the sum in question was not paid precisely at the @rm. Eventually, the
defender obtained a "declarator" from "the Englisidges" that the sum had
not been paid. The pursuer sought reduction ofdeatee on the ground that
he had been unable to appear on the date appdiytetie English court
because he was lying bedfast "and it were aga@asion, that the defender by
his calamity, should be under such disadvantagelaihds being near double
worth the money." The Court of Session held thatahtion was relevant, in
respect of the pursuer's illness at the time anchume of the exorbitant
advantage that the defender would obtain if theredeshould stand. The
decision is perhaps interesting because it showsthe Court of Session felt
able to exercise its power of reduction in a cabere, in the court's view, the
English decree threatened to cause injustice tgtisuer in relation to the
wadset of his lands in Scotland. But the short negoes not suggest that the
competency, as opposed to the relevancy, of theepings was challenged.
The case appears to be nothing more than an idaatemple of the Court of
Session claiming a jurisdiction to set aside a ele@f an English court. At
most, the reasoning might seem to have justifiedcburt in interdicting the



defender from enforcing the irritancy pending aieevby the English court of
the English decree.

97. That was how Lord Fleming considered that therColuSession might have
proceeded irRutherford v Lord Advocat&931 SLT 405. The complainer,
who lived and worked in Galashiels, sought susensf a notice of poinding
which was designed to enable the Inland Revenuedover a sum allegedly
due by way of income tax on fees paid to him bpmgany in Warwickshire.
The assessment had been confirmed by the Genenain@sioners for that
county and was therefore final under the Income Aeix1918. Lord Fleming
held that, before he could suspend the poindirgctmplainer would have to
get rid of the Commissioners' determination. Hisdship said, at pp 407-408:

"If the alleged illegality concerns merely the exi@on of the
diligence, this court can deal with that matterd @an deal with it in
the course of a process of suspension. But whasealteged that the
diligence is illegal because it proceeds upon idvalarrants granted
by General Commissioners in England, then it agp&ame that the
English courts alone have jurisdiction to determie question
whether the warrants are invalid and to set thadeatfound to be so,
and to authorise the General Commissioners togakk steps as may
be necessary to give redress to the parties."”

Lord Fleming clearly considered that the Court esSon had no power to
suspend or reduce the determination of the Geenadmissioners, who were,
of course, appointed for, and operated in, a pdariaivision in England. But
he was careful to add, at p 408:

"l think it was competent for the complainer to ake the preventive
jurisdiction of this court in order to stop theigdnce of which he
complained, but for the reasons | have indicatédink that the real
questions between the parties can only be detedrimeéhe English
courts."

98. Lord Fleming was undoubtedly displaying what vebwe the modern
judicial reaction to the suggestion that the CanirSession could judicially
review a decree of an English tribunal or courtafTlattitude is surely
encapsulated in the crisp observation of Lord Eesgi Normand inAcutt v
Acutt1936 SC 386, 395 - when considering whether thdigingourts might
assist the pursuer by setting aside the Scottisinedewhich the Court of
Session had no jurisdiction to reduce - that "Nartavould entertain an
action which was in form or substance a reductiba decree of a foreign
court." On the other hand, as the Lord Presidedtgwnted out just before
making this remark, at common law a court can s&teaan invalid foreign
decree if it is founded upon by a party in a pefitaction. That determination
operates only inter partes and has no effect in G#e als@dack v Jacki940
SLT 122, 124.

99. But is the decision of the Appeal Tribunal whidin Tehrani asks the Court
of Session to reduce "a decree of a foreign cofot"these purposes?



Certainly, it is the decree of a court or tribus#ting in England. But the
country where a body sits is not an invariable fawirio its nationality. A
judge of the Court of Session may appoint himseé@nmissioner and, along
with his clerk and the counsel and solicitors ie ttase, take evidence in
London or, with appropriate diplomatic clearanag,say, Riga. Likewise, a
judge of, say, the Supreme Court of Tasmania migy éxidence in Glasgow.
If, while in London or Riga, the judge of the Cowft Session made some
decision which could otherwise be subject to judiceview by the Court of
Session, the mere fact that the decision had besaerm London or Riga
rather than in Edinburgh could not deprive thatrtotiits power to review the
proceedings. Similarly, as is explicitly recognisaedoara 2(m) of Schedule 8
to the 1982 Act, the Court of Session can judigiadiview the decision of an
arbiter in an arbitration in which the procedurgaverned by Scots law, even
if the arbitration is conducted outside Scotland.

100. In the present case, the mere fact that the Wimsident of the
Appeal Tribunal was sitting in London when he reflisMr Tehrani's
application for leave to appeal does not meantisatecision is the decision
of an English tribunal. The Appeal Tribunal was tneature of the 1999 Act
which extends to the whole of the United Kingdormder para 6(1) of
Schedule 2 to that Act, the Tribunal had to sitvemgre that the Lord
Chancellor directed. Until 2002, it was indeed lie habit of sitting outside
London - in Cardiff and in Glasgow, for instance/hen that was convenient
to the parties and their advisers. In 2002, in otdesave time and to improve
the efficiency of its operations, the tribunal atimpthe practice of sitting in
London and using video links to take submissiomsnfrrepresentatives in
other centres, such as Glasgow. But, equally, @orth at least, the tribunal
could have set up its main offices in, say, Abevyst or Aberdeen and
conducted the bulk of its hearings by video link dentres in England.
However it arranged its operations and whereveatt the Appeal Tribunal
remained the same and the law which it applied meedaexactly the same. It
was, in essence, a United Kingdom body, capablsitbhg throughout the
United Kingdom and applying exactly the same lawoulghout the United
Kingdom based on a statute extending to the whbkhae United Kingdom.
Since the law applied by the Appeal Tribunal ig psmuch part of the law of
Scotland as part of the law of England, when calligon to do so, the Court of
Session is fully equipped to carry out the corecfiom of judicial review,
which is to ensure that the decision-maker acteimjiand in accordance with,
his legal powers. In that situation it would be imuco crude an approach for
the Court of Session to regard the Appeal Tribwasak foreign tribunal for
purposes of judicial review simply because it t@klecision in London or
Cardiff, but as a Scottish tribunal, within the geaf the court's jurisdiction,
simply because it took a decision in Glasgow.

101. If it would be wrong to rely simply on the plaagere the Appeal
Tribunal took its decision as determining the jdicion of the Court of
Session, it would be equally wrong to go to theasiie extreme and to assert
that in all cases all the United Kingdom courtsogrgoncurrent jurisdiction to
review the decisions of the tribunal just because tribunal could sit and
apply the same law in all parts of the United Kiagd So, for instance, where



the asylum seeker was given limited leave to eatean English port, was
living in England, appealed to an adjudicator ®iftin England, was refused
leave to appeal by the Appeal Tribunal in Englamdl avas liable to be
removed from England, there would be no basis &ing that the Court of
Session had power to interfere in such wholly Estglproceedings by
judicially reviewing the decision of the Appeal Bunal. It therefore appears
to me that the concession as to jurisdiction madeodinsel for the respondent
in Sokha v Secretary of State for the Home Departrh@®? SLT 1049 was
unsound. That being so, the issue of forum non eciewnsdid not really arise
in that case. Conversely, even leaving aside artiiX of the Treaty of
Union, the High Court would have no power to irkegfwhere all the relevant
events had taken place in Scotland. The potentieh aof concurrent
jurisdiction lies in the middle.

102. One situation where there is concurrent jurisoiictis where the
adjudicator determined the appeal in Scotland had\ppeal Tribunal refused
leave to appeal in England. That was the positidBtiuk v Secretary of State
for the Home Departmergt004 SLT 468. The petitioner had been living in
England when the Home Secretary refused his asgpptication. He was
then directed to live in Scotland and his appealiresy the Home Secretary's
decision was heard and refused by an adjudicat@asgow. The petitioner's
application for leave to appeal to the Appeal Tmdluwas refused, the
determination being made in London. He petitiontsel Court of Session for
judicial review. The Extra Division held that theo@t of Session had
jurisdiction. | agree with their decision but wouidt adopt their reasoning. |
would prefer to base the jurisdiction of the CafrSession on the underlying
circumstances of the case.

103. In principle, the Court of Session should hawsgliction to review
the decision of a United Kingdom body, such asAppeal Tribunal, sitting in
England in cases where there is no reason to leelibat any decree
pronounced by the court would be ineffective andeneh at the time he
commences the judicial review proceedings, thetipe&r is someone in
Scotland whose interests are materially affectedhkydecision and who can
therefore legitimately seek the assistance of thettSh, rather than the
English, court. In the circumstancesSifuk v Secretary of State for the Home
Departmenthe petitioner was such a person and, for thabreabe Court of
Session had jurisdiction.

104. | would also regard Mr Tehrani as such a persohe time when he
began these proceedings, he had been living inagcbtor over two years, at
the direction of the Home Secretary. If he wer@ndtely unsuccessful in his
appeal, the steps to remove him from the Unitedgam would be liable to
start in Scotland. In substance, the proceedingsero the fate of someone
living in Scotland. In that very real sense theg &cottish proceedings. Their
connexion with England only came about becausehowtt consulting Mr
Tehrani and to suit his own convenience, the lawy®n acting for Mr
Tehrani asked for the appeal to the adjudicattrettransferred to Leeds. As a
result, the adjudicator actually heard the appeal satellite court in Durham -
a place far removed from Mr Tehrani's port of entay removed from where



he was living and far removed from where he midtimately be sent back to
Iran. That fortuitous choice of venue has no bepdn the substance of the
matter or on the character of the proceedings.lliginiere is no reason to
believe that any decree of the Court of Sessionldvbe ineffective. In these
circumstances the Court of Session can competgrdnt the remedy of
reduction and the court has jurisdiction to entertdr Tehrani's petition for
judicial review. The decision of Lord Wylie ioord Advocate v R W Forsyth
Ltd (1986) 61 TC 1 provides general support for thareach.

105. As | have indicated already, however, in thesgesathe Court of
Session does not have exclusive jurisdiction. Sithee Appeal Tribunal, a
United Kingdom body, made its determination in Emgl, the High Court
must have jurisdiction to review that determinatidnasked to do so, even
though the proceedings are in substance Scottidhaffact the interests of
someone living in Scotland. For that reason | ategrsthat inLord Advocate v
R W ForsythLtd Lord Wylie went too far when he asserted that tioair€of
Session had exclusive jurisdiction to review thecislen of the Special
Commissioner under the Income Tax Acts sitting ondlon. | respectfully
agree with the somewhat tentative view of MacphedsmR v Commissioner
for the Special Purposes of the Income Tax Actqy BXW Forsyth Lt¢1987]

1 All ER 1035, 1038g-h and j, 1039d-e, that, sinhe Commissioner's
determination had been made in England, the HigrtGxs well as the Court
of Session had jurisdiction. It follows that in eassuch as the present and
Struk and in their mirror images, both the Court of $@s in Scotland and
the High Court in England can competently review #ppeal Tribunal's
decision. | would add one caveat. In the unlikatgre of the Appeal Tribunal
having decided in Scotland to refuse leave to dpipean an adjudicator in
England, any possible implications of article XIKtbe Act of Union for the
competency of judicial review proceedings in thgiHCourt would have to be
considered.

106. Where both courts have jurisdiction, which cashbuld exercise it?
In my view the guiding principle in this, as in aother situation where there
iIs more than one court with jurisdiction, is to toeind in the well-known
passage from the opinion of Lord Kinneardim v Robinow1892) 19 R 665,
668 where, speaking of the plea of forum non coiaren; he said:

"The general rule was stated by the late Lord BesiinClements v
Macaulay 4 Macph 593, in the following terms:- 'In casaswhich
jurisdiction is competently founded a court hasdmszretion whether it
shall exercise its jurisdiction or not, but is bduilo award the justice
which a suitor comes to ask. Judex tenetur impguiticium suum,;
and the plea under consideration must not be bw#dicso as to
interfere with this general principle of jurisprude.' And therefore the
plea can never be sustained unless the courtisfisdtthat there is
some other tribunal, having competent jurisdictionyhich the case
may be tried more suitably for the interests otlad parties and for the
ends of justice."”



On that approach, where both the Court of Sesanohtlae High Court have
jurisdiction, either court can, and indeed mustereise its jurisdiction to
provide the remedy which is sought, unless theamdent takes a plea of
forum non conveniens.

107. As the cases show, the plea requires the coultdme whether there
iIs some other forum which is the appropriate fofomthe trial of the action.
In a case like the present, therefore, the CourSedsion would have to
consider whether the High Court was the appropf@iem for the trial of the
judicial review proceedings. Since the choice wdwddbetween two different
forums within the United Kingdom, absent any otlwensideration, there
might be a case for giving a strong preferencehto forum chosen by the
petitioner: cfSpiliada Maritime Corporation v Cansulex Lfti987] AC 460,
476H-477A per Lord Goff of Chieveley. But in theepent context it seems to
me that it would be wrong to ignore Parliamentdigation, in para 23 of
Schedule 4 to the 1999 Act, that, where the Apgeddunal makes a final
determination in an appeal from a determinatiorafadjudicator made in
Scotland, the "appropriate appeal court” to hear @wpeal is the Court of
Session and, in any other case, the Court of Appealso makes practical
sense for the courts of the same legal jurisdictoodeal with the review and
any subsequent appeal. Subject to the caveat & Y6 above, | therefore
respectfully agree with my noble and learned fridratd Hope of Craighead,
that the scheme adopted by Parliament provideaastone for deciding that,
as a general rule, the appropriate forum for tlukcjal review of a refusal of
leave to appeal by the Appeal Tribunal is the CairSession where the
adjudicator made his determination in Scotland, #mel Court of Appeal
where the adjudicator made his determination in l&my or Wales.
Practitioners would be expected to choose theunfoaccordingly. So | agree
with the conclusions of the Court of Appeal i (Majead) v Immigration
Appeal Tribuna[2003] EWCA Civ 615, per Brooke LJ at paras 10 &B8chnd
in Shah v Immigration Appeal Tribunf2004] EWCA Civ 1665, per Sedley
LJ at para 8.

108. It follows that, if the general rule applied, aadplea of forum non
conveniens had been taken, the conclusion in teeept case would be that
the High Court rather than the Court of Session ld/dae the appropriate
forum to review the decision of the Appeal Tribynsince the adjudicator
made his decision in England. In fact, that issoesdchot arise since the Home
Secretary has not taken that plea as a fall-batksifplea to the jurisdiction
should fail. And in my view he is right not to hagtlene so. After all, there is
actually no other appropriate forum to hear thisecsince, understandably, Mr
Tehrani's advisers did not anticipate that the H&@eeretary would take the
jurisdiction point and therefore did not apply teetHigh Court for judicial
review before the expiry of the three-month time-maCPR r 54.5(1). The
fact that the High Court has power under that toleextend the period for
making an application does not mean that it, rathan the Court of Session,
is the appropriate court to review the decisionhaf Appeal Tribunal. In this
exceptional situation | would have repelled anyapd forum non conveniens
and would have affirmed the jurisdiction of the @aaf Session.



1009. For these reasons | would allow the appeal, réwalinterlocutors of
the Extra Division and of the Lord Ordinary, repleé respondent's first plea-
in-law and remit the case to the Lord Ordinarytoceed as accords.

LORD CARSWELL
My Lords,

110. I have had the advantage of reading in drafioghieions prepared by
my noble and learned friends Lord Hope of Craighaad Lord Rodger of

Earlsferry. | agree with their reasons and conolsiand for those reasons |
too would allow the appeal and make the order pgepo



