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[ ntroduction

[1] The petitioner is KM, who was born on 10 Jaiyub992. He is said to have left
Iran with the help of an agent on 20 February 26®9arrived in the United Kingdom
on 2 March 2009 and claimed asylum four days l&tex.application was refused by
the respondent on 5 October 2009. He appealedsdhat refusal and his appeal was
dismissed by an Immigration Judge on 15 Novemb8820

[2] By letter dated 22 April 2010, the petitioneade further submissions to the
respondent. He relied upon documents purportirgeta copy of a court citation

dated 7 June 2009 from the Islamic Revolutionaryr€of Boukan, with translation,



and a copy of a court summons dated 30 August #089that same court, also with
translation. By letter dated 5 May 2010 the respondefused to treat the
submissions and documentation as amounting tcsh frlaim. The petitioner now
seekganter alia declarator that the refusal letter is unreasonettgeparatim irrational
and reduction of it.

[3] The petitioner originally sought declaratortthize respondent acted unreasonably
et separatim irrationally in failing to issue a notice of appaliowing him an in

country right of appeal against the refusal |eierMr Byrne intimated at the outset
that he was not going to argue that point, whiclcdtegorised as wrong. Nor was he
going to rely on Article 8 of the European Conventon Human Rights and

Fundamental Freedoms (ECHR).

Submissionsfor the Petitioner

[4] Mr Byrne's submissions were set out in fourptiees. The first related to the test
in applications under paragraph 353 of the ImmigraRules (HC 395, as amended
by HC 1112), the second covered the role of theriCthe third dealt with the
apparent credibility of the further submissions #malfourth considered the
materiality of the additional evidence.

[5] Mr Byrne submitted that the petitioner was &ior@al of Iran who feared to return
there because of his imputed political opinion. tdiber was, he believed, active in
support of a dissident Kurdish group and he canteeé@dverse attention of the
Government in Iran. He claimed that on about 2 Ddw® 2008 he was out of the
house tending to livestock. On his return he wésrmed by his mother that the
house had been raided by the authorities and bthdarhad been arrested and taken

away. His father disappeared. His mother warnedthahthe authorities were



looking for him as the family were politically ae#i and she took him to his maternal
uncle's house in the same village. After aboutetlmefour days of staying with him,
he left with the help of an agent organised byumsle. He went to Turkey where he
stayed in a camp and was then put in the backafyaand taken through unknown
countries until arriving in Glasgow on 2 March 206 feared that he would be
arrested and executed by the Iranian authoritieaus® of his father's political
activities, and, as was claimed before the Immignaiudge, an arrest warrant had
been issued against him in Iran.
[6] He had given evidence before the Immigratiodgiuon 17 November 2009 at a
time when he was 17 and unrepresented. As | haleaired, his appeal was rejected.
| was told that thereafter a friend of a friend wasran and contacted his family, who
passed on the court documents which formed the lb&she fresh claim. Along with
the fresh evidence the submissions also includeslhalegal submission concerning
the risk to him of illegally exiting Iran. That waslevant to the fresh claim because it
was not considered before.
[7] Paragraph 353 runs as follows:
"When a human rights or asylum claim has been rdfasgithdrawn or
treated as withdrawn under paragraph 333C of tReses and any appeal
relating to that claim is no longer pending, theisi®@n maker will consider
any further submissions and, if rejected, will tlistermine whether they
amount to a fresh claim. The submissions will amidar fresh claim if they
are significantly different from the material thets previously been
considered.

The submissions will only be significantly diffetahthe content:



() had not already been considered; and
(if) taken together with the previously considenedterial, created a
realistic prospect of success, notwithstandingeigsction.”
[8] It was accepted that the documents had notipusly been considered and the
issue came down to whether there was a realistigperct of success. That was a
conspicuously low test.
[9] Mr Byrne referred to the case Rf(AK (Si Lanka)) v Secretary of Sate for the
Home Department [2010] 1 WLR 855 where, at paragraph 34, Laws lid g&e
following, inter alia:
"A case which is clearly unfounded is one wathprospect of success. A case
which has no realistic prospect of success is aibe dn that category; it is a
case withno more than a fanciful prospect of success. 'Realistic prospect of
success' means only more than a fanciful such pobsy.
The test could be understood also in terms oféepandent's own policy in the
operational guidance which was issued and whichpsaguced as 6/4 of Process. At
pages 17 thereof the following guidance was given:
"Case owners should note that the threshold wianeto a 'realistic prospect
of success' is a low one. The Court of Appeal lessbed the test as
somewhat modest.
The test is described somewhat modest for thresnsaFirst, the question is
whether there is a realistic prospect of succesas iapplication before an
immigration judge, but not more than that. Secdhd,immigration judge
himself does not have to reach a position of aetrgabut only to think that
there is a real risk of the applicant being persston return. Finally, since

asylum is in issue, the consideration of all theiglen-makers, the Secretary



of State, the immigration judge and the court, ninesinformed by the anxious
sitting of the material... It is inadvisable to gegt that there is no realistic
prospect of success solely on the basis that dicapphas demonstrated poor
credibility in the past. An applicant may have beetruthful in the past but

be telling the truth now, at the further submissistage. That said, credibility
should be taken into account where appropriatssessing whether there is a
realistic prospect of success, but this is simipéygame exercise as would be
undertaken in assessing an initial claim... Fongda, both a case owner and
an immigration judge might consider that an applisaaccount of torture has
been fabricated. However, the applicant might latdrmit expert reports
which conclude that, based on physical eviden@afplicant has been
tortured in the past. As the reports would be basephysical evidence and
not merely the applicant's account, earlier finding the applicant's
credibility would not be relevant. Were the repaa$e based simply on what
the applicant told the doctors, past credibilitydings would become

relevant".

[10] As far as the role of the court was concerngler reference to the casesrdd

v Secretary of Sate for the Home Department [2010] EWCA Civ 116 and M v

SSHD [2010] CSOH 103, Mr Byrne submitted that there wagiestion whether my

considerations should be basedvgednesbury grounds or, if | considered the

decision of the Secretary of State to be wronguld make the decision afresh.

Mr Mcllvride, for the respondent, very fairly ineil me, for the purposes of the

present petition, to proceed on the latter basistther words, if | thought that there

was a realistic prospect of success then | shoakerthe orders sought.



[11] Mr Byrne then turned to the apparent credipitif the documents. He submitted
that the Secretary of State could only reject danisiif they were intrinsically
incredible or if, when looking at the whole casé¢ha round, one could say that no
person could reasonably believe them. Referencenaae to the case Bf(TN)
(Uganda) v Secretary of Sate for the Home Department [2006] EWCA Civ 1807.
That case concerned a fresh submission basedetteawhich the applicant received
from Uganda reporting that her youngest sisterldesh killed by her father and that
he had become an active member of a resistance Atroyt the same time she heard
that her aunt had died and her brothers had disapgeAt paragraphs 10 and 11 of
the judgment Maurice Kay LJ said the following:
"...Itis important to remember the level at whidiave to consider this case. |
am not called upon to decide the ultimate credibdf the new material. As
Collins J said irRahimi v Secretary of State for the Home Department [2005]
EWHC 2838 (Admin) if that information is intrinsidaincredible, or if when
one looks at the whole of the case it is possibleaty that no person could
reasonably believe it, then of course it must lpected. However, that is not
this case. The Secretary of State's ultimate sudiomdefore Hodge J was in
the form of scepticism about the new material bdtebt go so far as to
categorise it as intrinsically incredible.
11. If itis on its face credible, even though ayrultimately not find favour,
then it seems to me that it is at least argualalettie challenge to the decision
of the Secretary of State has some prospect oesactconsider the
appropriate questions to be those set out in paphd26 of Miss Hooper's
skeleton argument to this court, namely:-

(1) Has the material been previously considered?



(2) If not, could it reasonably be believed?
(3) If it could, when considered with the previgusbnsidered
material is there a reasonable prospect that aifatate view could be
taken of the new claim...".
[12] Mr Byrne submitted that if a person could @aably believe the documents
submitted then that was enough for his purposes.
[13] He also submitted that another formulationwlibe credibility of documents
was to be found i K (Afghanistan) v Secretary of Sate for the Home Department
[2007] EWCA Civ 535. The appellant in that case wadgtizen of Afghanistan. The
adjudicator found the appellant to be crediblevibas not persuaded that he was at
risk of persecution for a refugee convention reasoorf violation of his rights under
articles 2 and 3 of ECHR. Certain further represgons were made as to the general
state of affairs in Afghanistan and the risks tsh®ans, of which the appellant was
one. There was also an affidavit from his mothemgj certain details. At
paragraph 23 of the judgment Toulson LJ, with whbeother judges of the Court of
Appeal agreed, said the following:
"Precisely because there is no appeal from an adwkzcision under rule 353,
the decision maker has to decide whether an indkgmeénribunal might
realistically come down in favour of the applicargSylum or human rights
claim, on considering the new material togethehwlie material previously
considered. Only if the Home Secretary is ablextdugle that as a realistic
possibility can it safely be said that there ismechief which will result from
the denial of the opportunity of an independetiunial to consider the

material".



| am not entirely sure whether this formulation g@ay further than that set outAK
(Si Lanka).

[14] Nevertheless Mr Byrne also referred to theeaais\bul Hassan v Secretary of

Sate for the Home Department 2004 SCLR 524, a decision of Lord Bracadale. &t th
case the respondent decided that fresh evidencgewasimilar to the petitioner's
earlier claim and also lacked credibility. It wagw@ed that the decision on the first
representations collapsed two separate stages yarhether the fresh representation
amounted to a fresh application and secondly,,if\d@ther the application showed
that the applicant was entitled to asylum. In aagecthe respondent's decision was
said to be unreasonable as the fresh represerstater® new evidence not previously
available to the petitioner and as they were balélglared to be incredible when
there was nothing apparently incredible about tHemas held that there was a two
stage process to be applied, ie whether there virastaclaim and, if so, whether it
was well founded, and these must be kept sepdtayuse the first is unappealable.
The respondent's rejection was in part on the gradsimilarity which failed to take
account of the fact that the representations coeckfresh evidence which meant that
the subject matter was very similar to that ofahginal application. At the first stage
the respondent was required to ask whether thenclelated to substantially the same
circumstances as before and if so, was there &eslence. If so, in turn, was it
credible and was there good reason why it was ehadreced previously. The
authorities showed that all that was required wgmaeent credibility for the first of

the two stages and the respondent appeared navéodudressed the question of
credibility at all. It might be permissible to loakead in the first stage to see if the

fresh representations had any hope of success s ipresent case, so doing had



confused the two stages. Reference was made ioyartto paragraph 36 of his

Lordship's opinion where he said the following:
"It is clear from the passages in the judgmen®rnibiyo andBoybeyi quoted
above, that, in order to pass the test of cretytali the stage of consideration
of whether representations amount to a fresh agpdic, all that is required is
apparent credibility. The respondent does not apjodaave addressed the
guestion of apparent credibility at all. He appeaarsave formed a view about
credibility more appropriate to the second stagéefdecision-making
process. Furthermore, no explanation is given by¢ispondent as to why he
has reached the conclusion that the representat&rcredibility. There is
nothing in the documents themselves that pointlazla of credibility. The
conclusion appears to have been arrived at by gpaonson with the
conclusion arrived at by the adjudicator in thdieaapplication. In my
opinion this approach is not consistent with therapch to credibility
required by the authorities at the first stage”.

[15] Mr Byrne's submitted that the documents iis tase were not apparently

incredible and passed the test. The court hadolodbthe documents and the

representations themselves in assessing whethep#ssed that test.

[16] He then referred to 6/1 of process, the Idti@m the petitioner's solicitors dated

22 April 2010 which was said to amount to a frelstine. Paragraph 1 is in the

following terms:
"The application is submitted to you for considenmain accordance with the
Refugee or Person in Need of International PratadiQualification)
Regulations 2006 which implements council direc2@4/83/EC. The client

has advised that his family passed the documeafriend of a friend who



was holidaying in Iran. He collected the documert Brought the document
back. We would submit that the applicant is unablebtain effective
protection from the Iranian authorities to proteichself bearing in mind that
he is known to them for his political affiliatiomsd bearing in mind the lower
standard of proof, we submit that there is indeedrg real risk for the
applicant. He would still be noted of interesthe tauthorities upon return”.
(sic)
[17] Mr Byrne submitted that since the documentaedrom a friend of a friend they
could not be said to be affected by any previovees® credibility findingsiz the
petitioner. | pointed out to him that the sourcehaf information that they came from
a friend of a friend was the petitioner himself MitByrne submitted that all the
circumstances could be taken into account and re&leould be led from the
petitioner and the friend of a friend if he wasitalgde. There was a seed of
information that they came from another persoimoaigh there was no affidavit from
this individual. | confess | found it difficult teee how much further that could be
taken since the Secretary of State only had aveithle documents which were
submitted to him and | was in that same position.
[18] Nonetheless Mr Byrne submitted that the doauisi@vere not intrinsically
incredible and could not be excluded from consit@na
[19] He then referred to paragraph 11 of the Sacyedf State's decision letter, no 6/2
of process. That is in the following terms:
"Your client claimed that his mother came to hislals house and gave him
an arrest warrant issued in his name, that had leétestt their home. He

claimed this arrest warrant had been handed tedbtial worker who carried



out his initial age assessment. On consideringclhisn the Immigration
Judge said in the determination dated 18/11/09:
'l find this claim to be incredible...I do not congidecredible thathe
social worker would retain such evidence". (p&a 4
Regarding the issue of arrest warrants the 1J coed:
"But as indicated in the COIS report at paragrapd4 and onwards an arrest
warrant in criminal cases would not be served lps8tuted service through
members of the family; if the accused cannot badaihen the arrest warrant
would be passed onto law enforcement officers iesathe accused whenever
and wherever he is found. Accordingly the appeliaciaim that the arrest
warrants were left with his mother (although acaogdo questions 169 to 171
of the substantive interview it was given to himhy uncle) runs counter to
the objective evidence". (Para 47).
[20] The arrest warrant referred to was a documémth the petitioner claimed he
had with him when he was first interviewed. Mr Bgrsubmitted that an Immigration
Judge would be bound to take account of the fattithvas not a criminal court
which was involved. Courts in Iran could be civaluets, criminal courts or the
revolutionary court and it was clear that the doenta now tendered emanated from
the revolutionary court. It was unsafe to applyphecedures of the criminal court to
the revolutionary court.
[21] Mr Byrne said that his researches did notaatk the function of the
revolutionary court. He did however refer to 6/7hobcess, an objective report by the
Danish Immigration Service. Section 9 of that répleals,nter alia with

summonses. It reads as follows:



"9.1 Summonses

The Attorney at Law explained that summonses casdued by the Civil-
Criminal-or Revolutionary Court.

A western embassy confirmed that there are diffetgnls of summonses and
added that summonses are also issued by the Serxéte.

The Attorney at Law stated that if a person dodgespond to a summons,
the person is breaking the laws regulating thegalilbon to report to the
authorities when summoned. Failing to report whenrmoned does not mean
that the person will be prosecuted. This would depen the reason for the
person being summoned. The attorney at law adadgdtherson who has
been summoned and has subsequently left Iran dimengvestigation phase,
will not necessarily face prosecution upon retuist pecause the person has
failed to report to the authorities after being suomed.

According to a western embassy, a person who datasi@et when
summoned is searched for by the authorities. THeassy does not know
what happens to a person who fails to report tathborities after being
summoned.

The Attorney at Law stated that summonses canydasibbtained illegally
and that it is also easy to forge summonses byngragormation in the
summons and adding new detalils.

The Attorney at Law also informed that a noticeneet in court can be sent
by text messages (sms) and by e-mail. In termBeofise of text messages a
document has to be presented as proof of the &g lsent to the person.
9.1.1 Civil Cases

According to a western embassy any person beingsadoof an offence



according to the Civil Code will be summoned. & @iccused does not
respond to the summons the person will be summagah.

The Attorney at Law stated that a civil summonisssied by the Civil Court
or branch when a plaintiff has filed a case atcitwert house. A person who
has been served a summons must respond withiddiyg. If the summons is
published in the legal gazette the person has $€ twareact to the summons.
If a person who has been summoned does not shotaippurt may issue a
ruling.

9.1.2 Criminal cases

A western embassy explained that a person suspetheing committed a
criminal act will be summoned according to the P&we.

According to the Attorney at Law, when a persosusimoned in a criminal
case the person must report to the authoritieamititee days. However, if
the summons has been published in the legal gaett@erson must report to
the authorities within ten days. If a person falseport when summoned
according to the Penal Code, the person will beched for and an arrest
warrant may be issued.

A western embassy added that a person who faitpiart to the authorities
when summoned may be sentenced in absentia tosomonient if found guilty
of the crime. The sentence may be appealed withidQldays.

9.1.3 Summonsesissued by the Secret Service

A western embassy stated that summonses by thetSsawvice do not have a
specific format and may even be issued over thea@h& document is rarely

issued by the Secret Service. A person who failaeget for a summons issued



by the Secret Service will be searched for. Theamspdoes not know what
happens to the person in such cases.
9.2 Description of a Summons
According to the Attorney at Law, a summons isranf@onsisting of blank
sections. The court or the requesting authorityfilliin the summons by
hand. Though, recently some courts have begursteisomputer generated
summonses as well.
A western embassy stated that summonses are alllegut by hand and
only the copy is served to the summoned. The sumansostamped by the
iIssuing authority.
The Attorney at Law explained that all summonseslaregistration number.
By this number any Iranian lawyer can find outhi¢ summons is registered in
the system and thereby verify the authenticityhef summons. With the use of
the number of the summons, the lawyer can findrmé&dion on the date of
issue, the case number, court type (Civil, CrimoraRevolutionary) and
branch number of the court issuing the summons.
The case number is written in the left top corhethe top middle there is a
number of the court and in the top right cornerdate is written. A summons
is most often written on A5 size paper.
Summonses are always stamped, though not necgssgnéd. The stamp
contains the following information: city, name, coand division. Divisions
all have individual numbers. All cities start witie number '1". The name of
the city will not appear but only the city's numigede...".

[22] Mr Byrne submitted that it was clear that onbpy summonses were provided

but the practice in connection with service way adtailed in connection with civil



and criminal courts. While 9.2 applies to all thoesirts, the conclusion of the
Secretary of State that a summons would not beedesa a family member was not
based on any description of the practice of theoRgonary Court. That Court dealt
with political offences, criticism of the leaderdasuch matters. Paragraph 14 of the
refusal letter criticised the fact that the petiBo had submitted a copy of the
summons and not the original document. It wentooguiote the country of origin
information report for Iran dated January 2010 Wwhicturn quoted the Danish
Immigration Service report of 2009 which | haveeally mentioned. Mr Byrne
submitted that paragraph 9.2 of that latter repwtle it plain that only a copy was
served. Paragraph 15 of the decision letter readisllaws:-

"It is noted, contrary to the above objective imf@tion, there is no case

number written in the left top corner, nor is thenber of the court detailed in

the top middle of the submitted documents..."
Mr Byrne submitted that as far as the case numlasraencerned, the decision letter
was simply incorrect. The number was on the righhe translation but it was on the
left of the original.
[23] Furthermore, the document was the right sée,and it had a stamp, which it
should have. The document was written in handvgitiaxt to thero forma sections
and again that was as it should be. The stamp nader 2 indicating to which
court it referred, as it should, and, Boukan natdpe city, the number did not start
with "1". The only matter referred to in 9/2 of tbanish Immigration Service report
which was not readily apparent on the summons hestmber of the court in the
top middle of the summons. That number, howeves, evathe stamp. But for the
absence of that court number in the middle of heuchent, the documents were

apparently credible. There was a real prospectttiegtwere reliable. They accorded



almost exactly with the description in the Danispart and | could not exclude the
possibility that someone would find them credible.
[24] Assuming they were credible, were they mateaahe claim? Mr Byrne
submitted that if they were accepted as reliablarbymmigration Judge, he not
having to achieve certainty, then the petitionesi® account could be believed.
Secondly, the documents coming from the Revolutip@aourt, several inferences
about the risk to the petitioner could be drawnmaBeph 11.06 of the Country of
Origin Information report of January 2010 (numb&s 6f process) showed the
business of the Revolutionary Codriter alia that paragraph reads as follows:
"The 2005 Danish fact-finding mission (FFM) repOrt certain crimes and
punishmentsin Iran: Report from the fact-finding mission to Teheran and
Ankara, 22 January to 29 January 2005, stated that there the following
courts in Iran:

'The various courts:

[EEN

. Public courts: a) criminal courts b) civil caart

2. Revolutionary courts

w

. Religious courts
4. Military courts

. Administrative courts

ol

[o2]

. Appeal courts

\]

. The Supreme Court
The source explained in relation to the distribuid case areas
in the Iranian courts that the public courts deighwases
concerning adultery, homosexuality, the consumption

alcohol, religious conversion, breaches of clothulgs etc.



The revolutionary courts deal with matters of nailosecurity,
terrorism, improper pronouncements on Khomeini téwed
supreme leader, espionage and narcotics-dealirgprding to
the source 99% of the revolutionary court's caseslve drug
crime™.
[25] According to paragraph 11.05
"...Revolutionary courts try cases involving pai#i offensesgc) and national
security".
[26] Mr Byrne submitted that the petitioner's begugnmoned by apparently credible
documents to the Revolutionary court of Boukan aasatter of significance. An
Immigration Judge would be bound to apply the cougtiidance case &B v
Secretary of State for the Home Department [2009] UK AIT 00053. | need not go into
the details of that case but paragraphs (ii) andfithe rubric read as follows:
“(ii) Iranians facing enforced return do not in geal face a real risk of
persecution or ill-treatment. That remains the @@ if they exited Iran
illegally. Having exited Iran illegally is not agsiificant risk factor, although if
it is the case that a person would face difficgltigth the authorities for other
reasons, such a history would be a factor addinigedevel of difficulties he
or she is likely to face.
(iif) Being a person who has left Iran when facauyirt proceedings (other
than ordinary civil proceedings) is a risk fact@though much will depend on
the particular facts relating to the nature ofdffence(s) involved and other
circumstances. The more the offences for whichragpefaces trial are likely
to be viewed as political, the greater the levaisK likely to arise as a result.

Given the emphasis placed both by the expert rémort Dr Kakhki and the



April 2009 Danish fact-finding reports sources ba tlegree of risk varying
according to the nature of the court proceedingsdinvolved in ongoing
court proceedings is not in itself something thdlt automatically result in ill-
treatment; rather it is properly to be considergd aisk factor to be taken into
account along with others".
[27] Mr Byrne submitted that if the petitioner waismmoned to a political court then
he was likely to be in the category of risk desedilin paragraph (iii). The terms of
the summonses were oblique and in his submissioistes. They were consistent
with his account of his father being a member pfescribed Kurdish party.
Reference was made to the operational guidanceomoli@n issued 20 January 2009,
no 6/5 of process at paragraph 3.11.10 on pags idlaws:
"Conclusion. Unless the individual has come to the directrditbe of the
Iranian authorities, it is unlikely that the autitiess will demonstrate an
interest in an individual of Kurdish ethnicity otawv level supporter of the
KDPI or Komala. However there is objective evidemdech indicates that
leaders and militant supporters of the KDPI and Ktzmvould be at a real
risk of persecution because of their activities. &aplicants that are able
to demonstrate that they fall within this categargrant of asylum would be
appropriate. There have been reports that the eqay use allegations that
an individual is a member of a banned organisdtailence them. In credible
cases of this type a grant of asylum will only ppr@priate where the
individual is able to demonstrate that he/she loagecto the attention of the
authorities and as a result faces a serious riglergecution”.
[28] Mr Byrne submitted that the petitioner fellthin the exception, having come to

the attention of the authorities, as demonstrajeith& new evidence. The Secretary of



State had made her own assessment of credibigferBrce was made to

paragraph 34 dflassan. The decision of the Immigration Judge was reléban a

tribunal would readily depart from that earlier daan if it found fresh evidence

pointing to a risk. A new Immigration Judge woudtté account of a number of
factors and so should this court. In the first placnew Immigration Judge would be
aware that the petitioner was not represented é¢lfer first one. In the second place
he was a teenage boy at the time of the hearirttpelthird place he was a teenage
boy trying to represent himself and make legal sabions so another Immigration

Judge might be forgiving of his case as it wag firesented.

[29] Paragraph 47 of the Immigration Judge's detaation is in the following terms:
"But as is indicated in the COIS at paragraph 1add onwards an arrest
warrant in criminal cases would not be served lps8tuted service through
members of the family; if the accused cannot badaihen the arrest warrant
would be passed onto law enforcement officers iesathe accused whenever
and wherever he is found. Accordingly the Appelkaolaim that the arrest
warrants were left with his mother (although acaaydo questions 169-171
of the substantive interview it was given to himhy uncle) runs counter to
the objective evidence".

[30] Mr Byrne submitted that while the judge hatle@ on the Danish report in so far

as it dealt with criminal arrest warrants she haglimere determined that the missing

document was a criminal warrant. It was now cleat it came from an entirely
different court. That amounted to an error of I8ke had equiparated the procedure
in criminal cases with that in the RevolutionaryidoIn any event there was no
evidence about the procedures for serving summdr@esthe Revolutionary court

so the finding in paragraph 7 was an unsafe one.



[31] Mr Byrne submitted that there were only twbet criticisms made of the

petitioner in the Immigration Judge's decision.ageaaphs 34 and 35 of that decision

run as follows:-
"34. At paragraph 11 of the witness statement thpellant states that at the
time of his brother's arrest he was not at honfeeasas tending livestock
outside the village. In the substantive intervidw@estion 122 the Appellant
stated that he did not sell and buy sheep but gitopked after them. At
guestion 18 he stated that the family had 60 sh&eguestions 55-56 the
Appellant stated that he was tending to the she#dgedime of his brother's
arrest.
35. Yet when asked by Mr Armstrong at the heariogy fong the gestation
period of a sheep was the Appellant was unablayo®he Appellant stated
that he understood the concept of pregnancy bdtcheot know how long a
sheep is pregnant. Given that the Appellant islnd& years old (and
therefore is not a young child) and claims to ha@en a shepherd controlling
a flock of 60 sheep I find it incredible that thepellant does not know the
gestation period of sheep. Similarly in the subistannterview at questions
120-125 the Appellant displayed total ignorancéhefselling price of various
farm products”.

[32] Paragraphs 39 to 46 of the determination sufoows:
"In the social worker's report at page A9 of theredent's bundle the social
worker refers to the Appellant having two docume@ise document is
described as an identification card with the phaipl. This appears to be the
identity card produced by Mr Armstrong at the hegyi(see paragraph 17

above).



40. The social worker stated in regards to theralbeument '[the Appellant]
states the other is a letter authorising his driesthe substantive interview at
guestions 167 and 168 when asked about the wharesatiothis document the
appellant stated that he had lost it.

41. When this point was put to the Appellant athikaring the Appellant
stated that the identity card and the arrest wahad been given to the social
worker who had carried out the initial age assessn8he had returned the
identity card to the Appellant and stated that yoaof the arrest warrant
would be faxed to the Home Office in Liverpool. TAppellant stated he had
explained this in the substantive interview andamswer concerning the
whereabouts of the arrest warrant must have besreoarded.

42. | find this claim to be incredible. The soatadrker was involved in the
Appellant's case in regard to the assessment of &gd it incredible that the
identity card (which presumably refers to the Apgals age) was returned to
the Appellant by the social worker but the arreatrant (which presumably
had no bearing on the Appellant's age) was retaigatie social worker who
stated that she would fax a copy to the Home Qffid® not consider it
credible that the social worker would retain sucidence.

43. | do not consider it credible that if the Agpat had explained in the
substantive interview that the arrest warrant heehlretained by the social
worker that the Appellant's answer has been tregtsnd recorded simply
that he had lost it.

44. Furthermore when asked at the hearing, the lgppestated that he had
not told his solicitors that the arrest warrant badn retained by the social

worker. He stated that he had assumed that a ddpg arrest warrant had



been faxed by the social worker to the Home Offickeiverpool who in turn
had passed it onto his solicitors. Accordingly ieerebt think to mention to his
solicitors that the arrest warrant had been rethinethe social worker. | find
this claim to be incredible. It is clear from thébstantive interview at
questions 167 and 168 that it was being indicaddte Appellant that the
Respondent was not in possession of the arresamtaParagraph 25 of the
reasons for refusal letter specifically refershte Appellant stating that he had
lost the arrest warrant and that it had not beémgted in support of the
Appellant's claim. Given that the heart of the Agp#'s claim is his fear of
being arrested on return to Iran by the Iraniamauties, | find it incredible
that the Appellant failed to mention to his leggpresentative that the arrest
warrant had been left in the possession of theaba@rker if that were the
case.
45. In my view the Appellant's recorded reply ie Bubstantive interview that
he has lost the arrest warrant describes the itiwegisn.
46. Furthermore when asked at the hearing how d@btained the arrest
warrant, the Appellant stated that it had been ¢nbto his uncle's house by
his mother; the arrest warrant had been left wishmtother at their home. The
Appellant stated that a separate arrest warranbbad left for his father".
[33] The judge did not find the petitioner to bedible. It was not accepted that his
father was active in an opposition political pathat his father had disappeared or
that his brother had been arrested by the Iraniéimoaties. It was not accepted that
an arrest warrant had been issued for the arreseqgdetitioner and his father or that
at the time of his departure from Iran the appé¢Naas of adverse interest to the

Iranian authorities. It was not accepted that ifwege to return to Iran he would be of



adverse interest to the Iranian authorities orbt®s of his father's political activities
or for any other reason.
[34] Mr Byrne submitted that if the petitioner werended to produce false
documents then he could have done so. The waetarted to by the Immigration
Judge and the arrest warrant now under scruting @ifierent things. The social
worker had not given evidence and it was not inbtedhat she should retain the
arrest warrant which the petitioner had given fiée reasons for finding the
petitioner incredible were not strong or compellorges. His claim did not inherently
lack sense. His failure to get his productionsriheo were perhaps due to his being a
boy representing himself. Another Immigration Judgeild take account of the fact
that he had paid an agent to leave Iran, whichrelesant because it suggested he
had left Iran illegally.
[35] Paragraph 2 of his solicitors' letter rungaows:
"We would also refer to the caReC v Sveden EC t HR 4182 7/07 an8B v
SSHD [2009] UK AIT 00053 and would submit that the alievould be
questioned on return in terms of the arrest watfaattis outstanding and that
his asylum claim would be discovered. He wouldeaéer be at real risk and
there is no evidence to show that the applicantiaviael on return. Indeed an
applicant would not be expected to lie and modisydehaviour on return”.
[36] Mr Byrne submitted that this was a new legddreission which was not before
the Immigration Judge. It was basedSi) a case which had been promulgated after
the original decision. Mr Byrne drew my attentionpgaragraph 52 of the
determination, which is in the following terms:
"What we derive from our above analysis is thatrtiwest likely position is as

follows. lllegal exit is not a factor which in itéés a significant risk factor,



although if it is the case that a person would @iffeculties with the
authorities for other reasons, it could be a faatiting to risk. Normally
illegal exit is considered as an offence attractinty a fine involving a
relatively modest sum of money; however, matterslhEscome more
problematic when the person is (or is discoverdaejosomeone involved in
ongoing court proceedings or someone who has agueeriminal record or
someone who is viewed in a political light as hgwiews contrary to that of
the current regime. Given the updating we have dome of the evidence on
this issue, the case of ARisk-lllegal Departure) Iran CG [2003] UK AIT is
to be treated as historical guidance only".

[37] Mr Byrne also referred to the caseRo€ v Sweden ECtHR 3 Chamber

application no 41827/07. In dealing with the rigklistreatment paragraph 56 of the

judgement of the Chamber runs as follows:-
"In assessing such a risk, regard must be hadyfite the current situation
that prevails in Iran and to the very tense siarain that country where
respect for basic human rights has deterioratediderably following the
election of June 2009 (see paragraphs 31-34).ditiad regard must also be
had to the specific risk facing Iranians returniagheir home country in
circumstances where they cannot produce evidentewfhaving left that
country legally. The Court notes that accordinghformation available from
independent international sources (see paragrdpha®36 above) such
Iranians are particularly likely to be scrutinided verification as to the
legality of their departure from Iran. The Coursebves that the applicant has
claimed that he left Iran illegally and that hiaioh in this regard has not been

rebutted by the Government. Therefore, in the lgftthe information



available to the Court, it finds it probable thag applicant, being without

valid exit documentation, would come to the at@mwf the Iranian

authorities and that his past is likely to be réeg¢aThe cumulative effects of

the above factors adds a further risk to the apptic (Seemutatis mutandis N

A v The United Kingdom, n0.25904/07, 134-136, 17 July 2008).
[38] That judgment was dated 9 March 2010. The bamknd was that the applicant
claimed that he was a Shia Muslim and came froityarcthe South of Iran. A
smuggler had arranged for his travel to Swedenhantad travelled all the way
hidden in a lorry. He claimed that he had critidisee government on several
occasions and the last time he had participatedsitudent demonstration to show his
sympathy he had been arrested. He had spent twse ipearison where he had been
subjected to torture. He had never been formalyg tbut every third month there had
been a sort of religious trial where he had bedrbpfore a priest who decided on his
continued imprisonment. The court considered tleatdd substantiated his claim that
he had been detained and tortured by the authsoritie
[39] Mr Byrne submitted that there was a real tiskt if the petitioner was returned to
Iran he would be asked why he had left and thaathest warrant and the summons
would be discovered, as well as his father's detélhat was a new legal submission
that a new Immigration Judge would require to coeisi
[40] In summary, the provenance of the documentisdegen explained, they were
apparently credible and it could not be said tlmabne would accept them. The
petitioner had been a teenage boy who was unreypegsat the hearing and the
findings as to credibility were thin and inadequdteaddition there was an error in

law in relation to one finding. The test was a vieny one and in all the



circumstances the petitioner's case had a morefaimnaiful prospect of success. |

should therefore find in his favour.

Submissionsfor the respondent

[41] Mr Mcllvride invited me to uphold the thirdgx in law for the respondent and to
dismiss the petition. He submitted that the SecyeibState had identified the proper
test and correctly applied it. The fact that theper test was identified could be seen
in paragraph 5 of 6/2 of process which effectivetyected what Buxton LJ had said
in theWM (DRC) case. Paragraph 7-17 of the decision letter gdtroadly how the
respondent’s decision was reached. It was notédhthdmmigration Judge made very
few positive credibility findings regarding the pietner and that there were crucial
discrepancies and inconsistencies. The letterregfdo the copies of the citation
dated 7 June 2009 and the summons dated 30 Aug@8tgirporting to be from the
Islamic Revolutionary Court of Boukan. It was stidt applying the legal principles
enunciated in the case Bdnveer Ahmed it was for the individual to show that the
documents on which he sought to rely could indezcebed upon and should be
considered in the round. Another Immigration Judigeld attach little weight to
these documents, said the respondent. The citatisrdated 4 months after the
petitioner claimed his problems began and his lerotvas arrested. There was no
evidence as to how the document was acquired. Mieese had been submitted as to
how, when and from whom the documents had beenvezterhe citation was dated
7 June 2009 and the summons dated 30 August 2@@8eye was no explanation for
the delay in submitting them nor was there anyaxgion why they were not
submitted at the asylum interview or the appeatihgalt was said by the petitioner

that his mother came to his uncle's house and lgavan arrest warrant issued in his



name which had been left at their home. He saitttisarrest warrant had been
handed to the social worker who carried out hisahage assessment. The
Immigration Judge had found this claim to be indrvkd He did not believe that the
social worker would retain such evidence. The Inratign Judge went on to indicate
that an arrest warrant in criminal cases wouldo®oserved by substituted service
through members of the family. If the accused peismld not be found then the
arrest warrant would be passed to law enforcemi@iners to arrest the accused
whenever and wherever he was found. This was baséae COIS report at
paragraph 11.44. The petitioner's claim that thesamwarrant was left with his mother
(though he had said in the substantive intervieat ithwas given to him by his uncle)
ran counter to the objective evidence. The lettemtvon to say that the issue whether
the petitioner was of any interest to the authesitn Iran had previously been
considered. The core elements of his claim wereaooépted. The Immigration Judge
stated that there were such discrepancies, indensiss, implausibilities and general
unreliability in his account and evidence that &#sxconsidered that the petitioner had
not given a genuine account of the events thatdduls departure from Iran. It was
not accepted that his father was active in an appogolitical party, that his father
had disappeared, that his brother had been arrestbdt an arrest warrant had been
issued for the arrest of the petitioner and hisdatin short, it was not accepted that at
the time of the petitioner's departure from Irantaes of adverse interest to the
authorities for any reason. It was not acceptetlitinee were now returned to Iran he
would be of adverse interest to the Iranian autiesti Furthermore, the documents
did not detail why he had been summoned to appfardthe court. There was no
evidence that the authorities had recently beamedgtiooking for him. It was also

pointed out that a copy of the document and nobtlggnal one had been submitted.



Reference was made to the Danish Immigration Semngport of 2009 which said, at

paragraph 9.1, that:-
"The Attorney at Law stated that if a person doasrespond to a summons,
the person is breaking the laws regulating thegalilbon to report to the
Authorities when summoned.... The Attorney at Lalded that a person who
has been summoned and has subsequently left Iramgdbe investigation
phase will not necessarily face prosecution upturmgust because the person
has failed to report to the authorities after besnagnmoned...The Attorney at
Law stated that summonses can easily be obtaileggalily and that it is also
easy to forge summonses by erasing informatiohersummons and adding

new details."



The decision-maker was entitled to start from atosof extreme

scepticism, given that the previous claim had begtted by an adjudicator
as wholly incredible. There was no reason to exbmctredibility to have any
greater weight before an immigration judge on tusasion, unless supported
by corroborative material or at least plausibleadeNeither was apparent in
his initial answers. If anything, they raised mdoeibts about his veracity. The
assertion that he had returned because of 'cdldffllihis doctor's advice to
'live in a warm country', curious in itself, omténhe significant fact that he
was in fact paid £3,000 to return under the AVRescé.

46. The only significant new element is the arvestrant, and the report
relating to it. The judge referred to the guidamc&anveer Ahmed v Secretary
of State [2002] UKIAT 00439, which, as he said, establisheat it is for the
claimant to establish the reliability of a documéiit is at issue; and that a
document should not be viewed in isolation buhia ¢ontext of the evidence
as a whole (para 35). He also referreddid Naseer v Secretary of State

[2006] EWHC 1671 in which Collins J in a similarmtext had emphasised the
importance of 'evidence indicating how the relevant

documents came into existence and supporting glegwineness' (para 37).
47. Dr Fatah's report falls far short of that tésiccept that it reads as a
reasonably objective consideration of the issugsdmeone who, on the face
of it, appears adequately qualified for the tadierg are no obvious errors or
deficiencies of approach, which would justify disoting it altogether at the
threshold stage. However, it proves very littlesdys no more in substance

than that the document is sufficiently plausibletsrface to justify taking it



seriously. There is nothing to indicate how it cante existence, or how it
came into the hands of the applicant's family".
[51] It was thus for the claimant to establish tékability of the document in the
context of the evidence as a whole.
[52] Mr Mcllvride also referred to the caseAdif Naseer, quoted inY H. In particular
he referred to paragraphs 22 and 31 to 34 of tgnpent of Collins J as follows:
"22. So the question is, when dealing with whaasl to be fresh evidence,
whether that evidence is such that, even thougséueetary of State rejects
the claim, it can be regarded as creating a reapsbspect of success were
there to be an appeal against the rejection.dbisously right that the
Secretary of State, in considering the evidenceisharoduced, should be able
to form a view as to its reliability and the stagipoint in a case such as this,
where there has been a rejection by the appellab®aties of a claimant's
account that he has been disbelieved, is the daadithe AIT. That by itself
will not mean that anything that he thereafterestair puts forward must
equally be disbelieved, but it is proper for thergeary of State to take that
into account in assessing whether the fresh méatsiiadeed such as will
provide a realistic prospect of success....
31. In all the circumstances, this is a case irctyhin my view, the Secretary
of State was fully entitled to say to himself
'l have had no proper explanation of how these oherits came into
existence. | note how useful they suddenly arejyced at this late
stage. | note too that there has still been noywrooh of the

August 2004 FIR. In all those circumstances, | tdleeview that | am



entitled to reject the genuiness of these docunarddo take the view

that there is no real prospect of success'.
32. Against that, there has been raised, and obrtaas in the claim as set
out in writing, a decision of mine Rahimi v Secretary of Sate [2005]
EWHC 2838 (Admin). | refer to it only because | amare that it has been
relied on in a number of cases since. | am eqaaligre that the Secretary of
State is unhappy with it and is seeking to appeal,indeed has leave to
appeal and | am told that the appeal is due tcelaedhsome time in the
Autumn. That was a case in which there had eqbaln a rejection of the
account given by the claimant. It was a case inughfghanistan and it was
based upon his assertion that he had worked forahbkan, although not
willingly, and as a result he was being targete@igxtremist organisation
which was concerned to root out and to deal withwaho had been involved
with the Taliban.
33. What he relied on in that case was a newspapele, which referred to
him and I think his father, and which indicatedttha was indeed being
sought. There was evidence that, if he was a tafgeis particular
organisation, then there would not be an abilityH®yauthorities in
Afghanistan to provide him with the necessary priod®. He also had a
statement from an expert, a Dr Antonio Giustozzd that expert had
examined the original newspaper, and from his kedgg of that paper and of
the situation in Afghanistan expressed the opitinan it could well be
genuine. | should say that the expert in questias avrrespected expert, and
one who was able, because of his expertise, toqyadible evidence as to the

authenticity of that particular document. So oné imathat case an explanation



and detailed evidence which supported the genumfetse document upon

which Mr Rahimi was relying. That is totally absémthis case.

34. Furthermore, as | indicated in the course ofuxdgment, the newspaper

or article, if it was genuine, was central to thera because if it was right, it

showed beyond any question that there was likebeta real risk for

Mr Rahimi were he to be returned to Afghanistancaxdingly, its

genuineness was central. Since there was the e@dddrihe expert, and since

it meant that the new claim would have a realigtmspect of succeeding on

an appeal before an immigration judge, it seemadddhat the Secretary of

State had no good reason to reject it or to ttezt evidence which he would

not rely on and thus would not accept as showifigsh claim”.
[53] It was clear from the decision letter in therent case that the Secretary of State
had had regard to the new documents and the aligree® in the round and also to
other factors. Although the onus was on the peti#tido demonstrate the genuiness of
the documents, no evidence had been provided fromdependent source as to
where and how they were obtained. There was anstaitein the letter from the
solicitors that a friend of a friend got them amdught them back but there was no
affidavit or letter from this friend of a friendh& Secretary of State had to consider
the matter on the evidence actually available to Ilnehe second place the Secretary
of State had had regard to the fact that thereneasxplanation for the delay in
producing these documents until the petitioneseaprights were exhausted yet they
were dated June and August 2009. Thirdly the Saxgref State had regard to the fact
that neither document indicated why the petitidmeat been summoned to appear and
there was no evidence that any continuing atteimpdsbeen made to bring him

before the courts since the documents had beeedsdir Mcllvride referred to the



nature of the work of the Revolutionary court &mve already explained it and
highlighted the information that, according to gwirce, 99% of its cases involve
drug crime.

[54] The Secretary of State also relied on othetoi@ based on an examination of the
documents themselves. It was apparent from an ewadion of the Danish

Immigration Service report, at paragraph 9.1 thatrmonses could easily be obtained
illegally. Mr Mcllvride also referred to paragrapl®? of that document which
described a summons. | have already referred tad#sription, which appears to be
a general one covering all summonses. Mr Mcllvddeceded that Mr Byrne might
be right in saying that the translator had revethednformation about the case
number from the top left to the top right but heldonot tell. He went on to point out,
however that in the top middle the number of thercalways appeared and there was
always a stamp containing the city, the name, thet@nd the division. While

Mr Byrne had said that the court number was nohémiddle at the top but was on
the stamp, the objective evidence made it plaihribawithstanding the stamp a
genuine summons had the court number in the toglmehd that was simply not
present. A photocopy had been produced to the Gegref State so it was more
difficult to say if it had been tampered with. Thanish report indicated that,
according to a western embassy, whilst summonses always filled out by hand
only the copy was served to the summoned, but MiMide questioned whether that
would refer to photocopies. For all these reasbhasSecretary of State was entitled to
take the view that a new Immigration Judge couldptace any weight on the new
documents without independent evidence to suppeit authenticity or provenance.
Even if, contrary to that, it was thought that dr@stimmigration Judge might give

credence to them that could only mean that theeevde was that the petitioner had



been summoned for some unknown reason to atteadra39% of whose business
was drug crime in circumstances where even ifitee true it must be taken in light
of the original Immigration Judge's findings that §uite independent reasons the
petitioner's account of his home life and backgoband the mechanics of departure
from Iran would be treated as incredible. The qoasif the sheep, the family
background and the payment of the agent were imdkgoe: of whatever view was
taken of the warrant so the Secretary of Stateoredsy took the view that having
additional material before another judge woulderetite a realistic prospect of
success.

[55] As far as the risk of questioning on returrsveancerned, it could be seen from
paragraph 2 of 6/1 of process, the agent's laltat it was being claimed, under
reference to the casesRC v Sveden ECtHR 41827/7 an8B v SSHD [2009] UK
AIT 00053 that the appellant would be questionedatarn in terms of the arrest
warrant which was outstanding and that his asyllammcwould be discovered. He
would thereafter be at real risk and there wasuweace to show that he would lie on
return. He could not be expected to lie and mokligybehaviour on return.

[56] The background however was that the Immigrafiodge had held that there was
no arrest warrant and his account was fabricatddfao the warrant would not give
rise to any risk at all. On one view that woulddreend of the matter. Even if the
summons and citation were considered to be gentliaegbjective evidence did not
indicate that this petitioner would be at any marttr risk. Mr Mcllvride referred me
to SB and in particular to paragraphs (ii) and (iii)tbé rubric.

[57] At paragraph 49 of the determination refereisamade to the penalty for a past

illegal exit in the following terms:



"49. So far as concerns the position prior to RO@9, we do not consider that
the evidence taken as a whole indicates that thie faet of a past illegal exit
Is viewed by the authorities in Iran as a reasaotanything other than
impose a relatively modest fine on the individuahcerned. If it had been
otherwise, we consider that this would have bedachby the non-
governmental sources consulted by the Danish Inatiayr Service and would
also have become known, through local informawntene or more of the
international human rights organisations closelynitooing events in Iran. We
do not know what is (are) a source(s) on which Bkiki (and his colleague)
relies (rely) for his account and we note that imeself does not seek to
address its apparent conflict in at least someeswith the descriptions
given in other sources. That is in contrast to mathyer observations set out in
his report which are squarely based on establisbactes".

[58] Paragraph 50 goes on as follows:
"50. In any event, we note that even on Dr Kakr&tsount, whether or not an
individual taken before this court suffers adversasequences depends on the
outcome of the court's investigation. It is appafesm the questions
Dr Kakhki describes as being asked by those whdmsrcourt that they
consider that the mere fact of illegal exit is anbugh to result in adverse
treatment. Those questions indicate that theyamidrg for persons who have
a particular profile, criminal and/or political".

[59] It was submitted that there was nothing irs ttease beyond the question of illegal

exit to make the petitioner of any interest to lifamian authorities. The Secretary of

State was well founded in deciding that there waselistic prospect of another

Immigration Judge deciding that if he was returtieste would be a real risk of



persecution or article 3 ill-treatment. The decisias neither unreasonable nor

irrational and the petition should be dismissed.

Reply for the petitioner

[60] As far as the question of an error of law wascerned, Mr Byrne submitted that
the Secretary of State placed reliance on the idects the Immigration Judge but
could not have it both ways. It could not be regdrds a starting point without being
subject to some sort of analysis. A fundamentalifig about credibility was flawed
but Mr Byrne was not asking this court to make fanging to that effect. The reality
was that the Immigration Judge was referring toeral service. The arrest warrant
may not have covered the same ground as the sumiftoere was no evidence that it
was from a criminal court and that could be saitdg@n error of law on the
Immigration Judge's part. A number of fresh clamese looked at in the context of
original judgments and those had to be looked tt all of their flaws. YH was
distinguishable. At paragraphs 42 and 43 Carnwadthkdid that the Secretary of State
was right to approach the evidence with extremptsazem but that was because the
criticism of the appellant was so strong and hasnelmade no sense. The underlying
incredibility justified an approach which was s¢epit The Secretary of State could
not avoid the conclusion of Lord Bracadaledloul Hassan that all that was required
of the documents was apparent credibility. The kaians inT N (Uganda) could

not be avoided. Could it really be said that nasprrcould accept the documents?
Reference had been made to the COIS report atnagtad1.06 to the effect that 99%
of the work of the Revolutionary court was drugatetl and there seems to be an
imputation therefore that if the petitioner was veahit was for drug offences. This

was a new and speculative criticism and one foclthere was no evidence. The



petitioner had never been accused of this by ticec®ay of State. The documents
were entirely consistent with his claim of imputaalitical opinion.

[61] As far as the copy summons was concerned, Rltikide appeared to be
suggesting that perhaps the summons was a copgagfyabut that was not

Mr Byrne's reading of the Secretary of State rdfleseer which made the point that it
was not an original summons. That was not a goaa pecause paragraph 9.2 of the

Danish report clearly indicated that only a copyulddoe produced.

Discussion

[62] If | may deal with the last point first, it more likely, | think, that what is being
referred to as a copy summons would not be a pbptobut it seems to me that an
Immigration Judge might reasonably take a diffexeedv of that and if that were the
only criticism of the documents which were subndittieen | would be minded to find
in favour of the petitioner.

[63] Obviously however, that is not the case.

[64] At this stage it may be helpful if | deal withe question of any potential error of
law on the part of the Immigration Judge. | respaigtagree with Mr Mcllvride that
this process is not a substitute for reconsidanatiothe basis of an error of law but |
do not think that that was how Mr Byrne approachelth considering fresh claims
the Secretary of State is going to have a lool éh@ evidence in the round and to
have regard to the findings of the original Immtgra Judge. Where the criticisms of
an appellant are trenchant and well founded themrtbre difficult it will be for him

or her to satisfy the Secretary of State that ardtnmigration Judge will reach a
different conclusion. The findings of the originalmigration Judge have to be

looked at critically and with the anxious scrutimlgich is axiomatic in these cases. |



do not consider that it is appropriate to limit #geutiny of the original Immigration
Judge's decision to questions of fact. If thereldessn an error of law the Secretary of
State is entitled to take the view that another ignation Judge will not make it
again. An error of law, if identified, seems to toebe a matter which would be
relevant for a petitioner to bring to the attentadrithe court in a case such as this.
[65] | think that the Immigration Judge has madesanr of law in regarding the
arrest warrant to which she refers as being a nahane. There is no finding to that
effect and she refers to no evidence which woutdlemer to make such a finding.
However, that is not an end of the matter sinceetiaere a number of other findings
adverse to the credibility of the petitioner to ahni will return in due course.

[66] | am prepared to approach this case on theratider basis set out MH and

I M, rather than on thé/ednesbury basis, in view of the concession made by

Mr Mcllvride. Logically, it seems to me that thesfi step is to look at the two new
documents which have been submitted. FollowArg (Afghanistan) and

Abul Hassan | ask myself whether these documents are appgrenatlible. Are they
intrinsically incredible or can | say that no persmuld reasonably accept them? In
making this assessment | take account of the irdion contained in the Danish
Immigration Service report which describes summsnkalso take account of the
circumstances in which these documents are sdidwe come into the possession of
the petitioner and the apparent delay in theirdpsuomitted to the Secretary of State.
The onus is on the petitioner to satisfy the Sacyatf State and ultimately me, as to
the genuineness of these documents. In my opiredmab failed to do so. In the first
place they have no properly explained provenanagn§ that they come from a
friend of a friend is unsatisfactory. The delaymexplained. More crucially however

is the form of the documents themselves. Leavimpabe question whether a



photocopy would be served and accepting for thpgses of the arguments that

Mr Byrne is correct when he says the case numlsbéan put in the wrong place by
the translator, there remains the difficulty threg humber of the court is not written in
the top middle but is apparently in the stamp. hdbregard that as a mere
technicality, bearing in mind the apparent easé witich documents can be forged.
In the whole circumstance | do not consider thgtratiance can be placed on these
documents at all and accordingly the petitioneasedails to get off the ground. In
any event, looking at the evidence as a whole aadreatment of it by the
Immigration Judge | do not consider that evenef documents were to be considered
as genuine there is any realistic prospect of ardthmigration Judge finding in the
petitioner's favour. While another judge would $yfand, if the documents were
genuine, that they related to the Revolutionaryrigabiere would be no basis for
holding that they related to political activitiggyen that 99% of the activities of that
court are drug related. While Mr Byrne correctlgtet that the Secretary of State had
never accused the petitioner of being involvedrugdelated crime, it is a fact that
that is what makes up the bulk of that court's wam# it is for the petitioner to show
that he is wanted for political activities. He Hased to do that. Whilst some of the
criticisms of his credibility might not be made agother Immigration Judge (such as
reference to the gestation period of sheep ortice pf farm products) there remain
the other inconsistencies to which | have alreadigrred.

[67] In the whole circumstances the petitioner&8mlso far as is based on these
documents cannot succeed in my opinion.

[68] There remains the question of the claimed oisketurn. Once again | find that
the petitioner's claim fails. This is because thentry guidance case 8fB makes it

plain that a return to Iran having illegally exitddes not in itself give rise to any risk



of persecution or ill-treatment. The more the offesmfor which a person faces trial
are likely to be reviewed as political, the gredher level of risk but in this case the
petitioner has failed to discharge the onus of shguhat there is any basis for
thinking that he faces trial in connection with father's political activities or anyone
else's for that matter, including his own. The wskreturn is linked inextricably to
the question whether he has established thatdterisk of persecution for political

reasons and his failure to establish the latterordy have one result.

Decision
[69] I shall repel the pleas in law for the petit#w, uphold the third plea in law for the

respondent and dismiss the petition.



