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Topics / Key terms: (see attached ‘Topics’ annex):

Asylum policy

International protection
Well-founded fear of persecution
Grounds for persecution

Social group persecution
Homosexuals

Key facts (as reflected in thedecisior): [No more than 200 words]

The applicant has claimed problems relating to hiflomosexuality as grounds for international
protection. In 2001 he had to choose a wife from the candidates chosen by his parents. He
regularly dated his long-time boyfriend from his hane-town. His wife saw him kiss his boyfriend
at home. The next day he fled to Teheran. His wife’family sued him for betraying his wife and
her family. They also informed the prosecutor genal about the applicant's homosexuality. The
applicant followed the trial through his family and friends. A false witness together with the
applicant’s wife and boyfriend testified about theapplicant’s homosexuality. His wife’s family had
coerced his boyfriend to say to the court that thapplicant had abused him. In December 2001 the
court sentenced him for betrayal and homosexualitgand issued a search warrant. His parents
were asked to attend to hear the death sentence.

The applicant fled from Teheran to Dubai in 2001andarranged a residence permit to the United
Arab Emirates. In Dubai he found new boyfriends. Hamoved to Sharjah in 2007. In 2008 he was
issued an official order to leave the country withn two weeks for security reasons. He decided to
leave for Europe.







Key considerations of the court (translate key conderations (containing relevant legal reasoning)
of the decision; include numbers of relevant paragaphs; do not summarize key considerations)
[max. 1 page]

Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held
responsible or liable for any misuse of the unoffial translation. Users are advised to consult the
original language version or obtain an official translation when formally referencing the case or
qguoting from it in a language other than the origiral

The question to adjudicate in the Supreme Administtive Court is whether the applicant due to
his sexual orientation has a well founded fear ofgrsecution in his home country Iran or whether
there are significant reasons to believe that he fdhe same reason would there be in a real risk of
suffering serious harm. If his homosexuality wouldout him in the risk referred to above, it still has
to be assessed if he can be required to, in order &void the above mentioned risks, behave in a
manner that his homosexuality will not become genatly known.

When minority status and membership of a particularsocial group and the risk of persecution
based thereupon are invoked as asylum grounds, tHiest issue at hand is to evaluate if the
applicant has credibly established being homosexuafter this the applicant still has to
demonstrate that he, because of his sexual orientam, has a well founded fear of persecution upor
his return to his country of origin. If the applicant has managed to credibly demonstrate that he,
in his country of origin, is suspected of belongintp the alleged group and the evidence he has
presented about events in his recent past corrobot@this, it can at the least be considered as
sufficient evidence of a risk of persecution.

As a next step it has to be evaluated on an indiwiél basis how the person would in the future
behave in his country of origin in his private lifeand in public in different circumstances and how,
based on the evaluation of country of origin infornation, authorities and private persons would
view him. If, as a result of this evaluation, it iSound that the applicant in his country of origin has
a well founded fear of persecution and his fear ialso objectively well founded, the applicant has
the right to asylum even if he by hiding his sexuabrientation perhaps could avoid persecution.

Sexual orientation must be seen as belonging to ham rights as a part of the protection of private
life. The objective of international protection isto offer protection the country of citizenship is
unable or unwilling to offer against a well foundedrisk of persecution. However, the purpose is
not to grant a person belonging to a sexual minoytthe same possibility to free and open behavio
he enjoys in the country of asylum. If the applicahis willing to hide his sexual orientation in his
country of origin for social, cultural or religious reasons and not because of a well founded risk o
persecution, there are no grounds to grant asylum.

In this particular case the applicant has establiséd being homosexually oriented.

The applicant has according to himself earlier chan to hide his homosexuality from his parents
and relatives prior to the revelation of his homoseual relationship after signing the matrimonial
agreement. Based on the facts put forward, the apjphnt’s sexual orientation has probably come
to the knowledge of the authorities at the latesttahe stage when his mother was verifiably sued ir
connection to the applicant’s hiding and his and t& wife’s matrimonial and identity documents.
After this it can not be considered to be in line wih the intention of the refugee convention to
suppress ones sexual identity and to continue tharier choice to keep it a secret.

Even if the applicant has not been able to bring fovard reliable evidence of the alleged death
penalty he was sentenced to, when deciding the igsit should have been evaluated in line with the
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argumentation above, taking into consideration thanost recent country of origin information and




all the facts presented in the case, if the appliohhas a well founded fear of persecution or of

facing a real risk of suffering serious harm in hiscountry of origin Iran because of his sexual
orientation.

Based on the above mentioned justifications the distons by the Administrative Court and by the
Immigration Service are repealed and the case isf@red back to the Immigration Service.




Other comments or references (for example, links tother cases, does this decision replace a
previous decision?)

In the decision the Supreme Administrative Court réers to

The Court also refers to the report “Fleeing Homoplobia” from September 2011 by Sabine Janse
and Thomas Spijkeboer.

The following European case law is referred to byhte court:

UNHCR'’s Handbook on Procedures and Criteria for deermining Refugee Status under the
1951 Convention and the 1967 Protocol relating tde Status of Refugees,

UNHCR 7.5.2002: “Membership of a particular socialgroup” within the context of Article
1A(2) of the 1951 Convention and/or its 1967 Prototrelating to the status of Refugees,
UNHCR'’s Guidelines on International Protection: Gerder-Related Persecution within the
context of Article 1A(2) of the 1951 Convention antr its 1967 Protocol relating to the
Status of Refugees 7.5.2002 and

UNHCR Guidance Note on Refugee claims Relating toeSual Orientation and Gender
Identity 21.11.2008.

I.I.N v. the Netherlands (nr 2035/4, 9.12.2004)

Verwaltungsgericht Potsdam 11.9.2006 — 9 K 189/03.A

Fv. UK 22.6.2004

HJ (Iran) and HT (Cameroon) v. Secretary of state ér the Home department (2010 UKC
31, United Kingdom; Supreme Court, 7 july 2010)
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