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REASONS FOR JUDGMENT AND JUDGMENT

[1] Mr. Abddrazik livesin the Canadian Embassy in Khartoum, Sudan, his country of
citizenship by birth, fearing possible detention and torture should he leave this sanctuary, all the
while wanting but being unable to return to Canada, his country of citizenship by choice. Helives

by himself with strangers while hisimmediate family, hisyoung children, arein Montreal. Heisas
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much avictim of international terrorism as the innocent persons whose lives have been taken by

recent barbaric acts of terrorists.

[2] Mr. Abddrazik says that the government of Canada has engaged in a course of conduct
designed to thwart his return to Canada and in so doing has breached hisright as a citizen of Canada
pursuant to section 6 of the Canadian Charter of Rights and Freedoms (the Charter) to enter or
return to Canada. He describes the actions taken by Canada and itsfailure to act as “procrastination,

evasiveness, obfuscation and general bad faith.”

[3] Canada challenges that characterization of its conduct. It saysthat the impediment to Mr.
Abdelrazik’ sreturnis not of its making but isthat of the United Nations Security Council 1267
Committee which haslisted Mr. Abdelrazik as an associate of Al-Qaida, thus making him the

subject of aglobal asset freeze, arms embargo and travel ban.

[4] Thereis atension between the obligations of Canada as a member of the UN to implement
and observeits resolutions, especially those that are designed to ensure security from international
terrorism and the requirement that in so doing Canada conform to the rights and freedoms it

guaranteesto its citizens.

[5] In addition to the tension between Canada sinternationa and nationa obligations, thereis

also atension in this case between the roles of the executive and the judiciary. Thisisa positive
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tension; it results from the balancing necessary in a constitutional democracy that follows the rule of
law. Lord Woolf* described this positive tension in the following manner:

The tension ... is acceptable because it demonstrates that the courts

are performing their role of ensuring that the actions of the

Government of the day are being taken in accordance with the law.

Thetension is a necessary consequence of maintaining the balance of
power between the legidature, the executive and thejudiciary ...

[6] Therule of law provides that the Government and all who exercise power as a part of the
Government are bound to exercise that power in compliance with existing laws. 1t isone of the
“fundamental and organizing principles of the Congtitution”: Reference re Secession of Québec,
[1998] 2 S.C.R. 217 at para. 32. When the Government takes actions that are not in accordance
with the law, and its actions affect a citizen, then that citizen is entitled to an effective remedy. Mr.
Abdelrazik seeks such an effective remedy. He seeks an Order of this Court directing Canadato
repatriate him to Canada “ by any safe means at itsdisposal.” The respondents submit that no such
remedy is required as there has been no violation of Mr. Abdelrazik’ srights by Canada and they
further submit that in requesting such an Order the applicant is asking this Court to improperly tread

on the rights and powers of the executive.

[7] | find that Mr. Abdelrazik’s Charter right to enter Canada has been breached by the
respondents. | do not find that Canada has engaged in a course of conduct and inaction that
amounts to “ procrastination, evasiveness, obfuscation and genera bad faith.” | do find, however,
there has been a course of conduct and individual acts that constitute a breach of Mr. Abdelrazik’s

rights which the respondents have failed to justify. | find that Mr. Abdelrazik is entitled to an
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appropriate remedy which, in the unique circumstances of his situation, requires that the Canadian
government take immediate action so that Mr. Abdelrazik isreturned to Canada. Furthermore, asa
consequence of the facts found establishing the breach and the unique circumstances of Mr.
Abddrazik’ s circumstances, the remedy requires that this Court retain jurisdiction to ensure that Mr.

Abdedrazik isreturned to Canada.

FACTUAL BACKGROUND

[8] Thereislittle dispute with respect to most of the relevant facts. Further particulars and
findings of factsin dispute are discussed as necessary when analyzing the positions of the parties.
Relevant provisions of the Charter, international instruments, and other relevant documents of a

legal nature are reproduced and set out in Annex A to these Reasons.

[9] Mr. Abdelrazik was born in the Republic of Sudan and still holds Sudanese citizenship.
Omar Hassan Ahmad a-Bashir came to power in Sudan in 1989 when, as a colonel in the Sudanese
army, he led agroup of officersin amilitary coup. In 1989, Mr. Abddrazik wasjailed in Sudan as
an opponent of the new government of President Omar a-Bashir. He came to Canadain 1990
claiming protection as a Convention refugee. The 1951 United Nations Convention Relating to the
Status of Refugees provides that arefugee is a person who, "owing to awell-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular socia group, or
political opinion, is outside the country of his nationality, and is unable to or, owing to such fear, is
unwilling to avail himsealf of the protection of that country..." Canada has implemented this

Convention by way of the Immigration and Refugee Protection Act, S.C. 2001, c. 27.
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[10] In 1992 Canada accepted Mr. Abdelrazik’s Convention refugee clam. Many refugees never
apply for citizenship; they are content to reside in the country of refuge without taking on the
responsibilities and the rights that come with citizenship. Mr. Abdelrazik was not of that thinking.
He took the necessary steps and obtained his Canadian citizenship in 1995. He has had two
Canadian wives, and is the father of three Canadian-born children. Although heisaso anationa

and citizen of Sudan he says that he considers Canadato be his home.

[11] From 1990 to 2003, Mr. Abdelrazik lived in Montreal. There he was an acquaintance of
Ahmed Ressam, who has since been convicted in the United States for plotting to blow up the Los
Angeles Airport. Mr. Abddrazik testified for the prosecution in Mr. Ressam’strial. He notes that
he did so voluntarily and that his testimony was not under compulsion. He aso knew Adil
Charkaoui, a Morocco-born permanent resident of Canada who was arrested in May 2003 by the
Canadian Government under a security certificate issued pursuant to section 77 of the Immigration
and Refugee Protection Act on the grounds that Mr. Charkaoui is adanger to national security. Itis
said that one is known by the company one keeps, however, Mr. Abdelrazik has never been charged
with any criminal offence, terrorism-related or otherwise, in Canada or elsewhere in the world.
Thereisno evidencein the record before this Court on which one could reasonably conclude that
Mr. Abddrazik has any connection to terrorism or terrorists, other than his association with these

two individuals.
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[12] InMarch 2003, Mr. Abdelrazik traveled to Sudan in order to visit his ailing mother and, he
says, to escape harassment by the Canadian Security Intelligence Service (CSIS) in the wake of the
terrorist attacks against the United States of Americaon September 11, 2001. The memorandum of
argument filed by the respondentsimplies that Mr. Abdelrazik, having voluntarily returned to his
country of birth, despite the fact that President Omar al-Bashir remains in power, may be said to be
the author of hisown misfortune. Thereistruth in the suggestion that whatever his motivation for
returning to Sudan, it was ill-advised; if there was any doubt, subsequent events have proved it. The
wisdom or foolishness of his choosing to return to his country of birth isirrelevant to the application
before this Court. Charter rights are not dependent on the wisdom of the choices Canadians make,
nor their moral character or political beliefs. Foolish persons have no lesser rights under the Charter

than those who have made wise choices or are considered to be morally and politically upstanding.

[13] On or about September 12, 2003, Mr. Abdelrazik was arrested by the Sudanese authorities.
The applicant characterized this detention as an “unlawful arrest and detention” throughout the
hearing. That characterization is unquestionably correct from a Canadian law perspective; however,
there is no evidence before the Court that the arrest was not in conformity with the law of Sudan.
Thereis some evidencein the record that Sudanese officias recognized that their continued
detention of Mr. Abdelrazik, without charge, violated his human rights. 1t may have been for this
reason that they eventually sought to have him leave Sudan. In any event, whether the detention
was or was not lawful in Sudan isirrelevant, in my view, to the issues before the Court. The only
aspect of his detention that might be relevant is whether, as the applicant alleges, Canadian

authorities requested his detention.
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[14] Mr. Abdelrazik travelled to Sudan with avalid Canadian passport and could have returned
to Canada prior to his detention. His passport expired while he was in detention and has not been

renewed. That fact and other circumstances have prevented his return home to Canada.

[15] Mr. Abddrazik’sfirst period of detention lasted some 11 months. Hewasinitidly heldin
the state security prison in Khartoum, and subsequently detained in Kober prison, and then at the
facilities of the Sudanese Office for Crimes Against the Republic. He allegesthat his detention and
arrest by Sudan was specifically requested by CSIS. The respondents deny thisclaim. It isnot

disputed that Mr. Abdelrazik was interrogated by CSIS agents whilein detention in Sudan.

[16] During Mr. Abdelrazik’ sfirst period of detention, the Canadian Embassy in Khartoum
provided consular assistance in the form of multiple consular visits and diplomatic representations
requesting the Sudanese to provide him with due process. Mr. Abdelrazik claimsthat he was
tortured during histime in detention. In his affidavit of June 25, 2008, he reports that he was beaten
with a rubber hose, made to stand at attention hours at atime, subjected to confinement in afreezing
cold cell, and also had his asthma medicine and eyeglasses taken away. At Kober prison, he went
on three hunger strikes, and says that he was punished by beatings and solitary confinement.

Canada denies any knowledge of Mr. Abdelrazik being tortured at the time he wasin detention.

[17]  InJuly of 2004, Mr. Abderazik was moved by the Sudanese to what he describes as a“ hal f-

way house’ in Khartoum, where he enjoyed partia freedom of movement. He was required to
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report weekly to the Sudanese authorities and it would appear that formally he was still considered
to be “in detention”. He visited the Canadian Embassy severa times, urgently requesting assistance

to return home to Canada. He also attempted to meet severa prominent Canadian envoysto Sudan.

[18] It seemedasif Mr. Abdelrazik would be able to return to Canada. Foreign Affairs made red
effortsin July of 2004 to fly Mr. Abddrazik home via Frankfurt, with a diplomatic escort, on
Lufthansa Airlines. Tickets were purchased by Canadafor Mr. Abdelrazik using his then-wife's
funds. Days before the scheduled departure, however, Lufthansainformed the respondents it would

not board Mr. Abddrazik because his name was on a“no-fly” list.

[19] A Sudanese-rooted ideathat Mr. Abdelrazik be returned to Canada aboard the jet of a
visiting Canadian Minister was rejected by Canadain August 2004. Another possibility of
repatriation emerged when, on October 20, 2004, Mr. Abdelrazik informed the Canadian consul in
K hartoum that the Sudanese Government might be willing to provide an aircraft to fly him back to
Canada. The Canadian Embassy advised the Sudanese in writing that Canada had no objectionin
principle to Sudan transporting Mr. Abddrazik back to Canada so long as normal flight plan
approval information was supplied, but cautioned that “the Government of Canadais not prepared
to contribute to the cost of the flight and aso not prepared to provide an escort for Mr. Abdelrazik
ontheflight.” Inthisapplication, Mr. Abdelrazik alleges that the refusal to provide an escort was
fata to the offer, on the basis that from Sudan’ s perspective, provision of an escort was an
“unconditiona” requirement. The respondents deny that there was any such condition attached to

the offer and contend that Sudan simply abandoned the plan.
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[20] Mr. Abdelrazik was provided with awritten decision from the Sudanese Ministry of Justice
dated July 26, 2005, exonerating him of any affiliation with Al-Qaida. Notwithstanding this
decision, in October of 2005, the applicant was summoned to a meeting by the Sudanese authorities.
Mr. Abddrazik was afraid that he might again be detained, and consulted with Canadian consular
officids as to whether he should respond to the Sudanese summons. He wastold that he should,

and was assured that Canada would “follow up” if anything should happen.

[21] Mr. Abdelrazik attended as summoned and was indeed detained for some nine months, until
July 2006. He was held at Dabak prison, where he says that detainees were “ seemingly beaten at
random.” During this second period of detention, Canadian consular officials sought but were
denied accessto Mr. Abdelrazik, who alleges that he was once again subjected to torture. Threeto
five days amonth, he says, he was beaten with arubber hose. On two occasions, he says, he was

chained to the frame of a door and beaten.

[22] OnJuly 20, 2006, the day of his release from detention, Mr. Abdelrazik was designated by
the United States Treasury Department for his“high level tiesto and support for the Al-Qaida
network.” The next day, he was listed by the United States Department of State as “a person posing
asignificant risk of committing acts of terrorism that threaten the security of U.S. nationals and the
national security.” The press release issued in conjunction with Treasury Department listing stated
that “[a]ccording to information available to the United States Government, Abd Al-Razzig, has

provided administrative and logistical support to Al-Qaida. He has been identified as being close to
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Abu Zubayada, aformer high ranking member of the Al-Qaida network, involved in recruiting and

training.”?

The Court is not aware of any public disclosure by the U.S. Government as to what
information was available to it on which it concluded that Mr. Abdelrazik provided support to Al-

Qaida.

[23] OnJuly 31, 2006, Mr. Abdelrazik was listed by the UN 1267 Committee as an associate of
Al-Qaida. Therole and function of the 1267 Committee is discussed in more detail below. At this
point it is sufficient to state that this Committee implements UN Security Council Resolutions
aimed at controlling international terrorism that the respondents assert have impacted Mr.
Abddrazik’sreturn to Canada. Listing by the 1267 Committee is based on information received
from governments and international or regional organizations. According to the Committee's

Guidelines, acriminal charge or conviction is not a pre-requisite to listing.

[24]  Itisnot known which government asked that Mr. Abdelrazik be listed. There has been
speculation that hislisting was at the request of the United States of America. That suggestionis
reasonablein light of the evidence before this Court. First, there is uncontradicted evidence that
Canada did not make the request for listing and did not participate in the listing decision asit was
not a member of the UN Security Council. Second, there isthe evidence that the Sudanese
authorities had previoudly issued aletter exonerating Mr. Abdelrazik of any association with Al-
Qaida. Third, thereisthe evidence that one week prior to the listing the United Statesissued
statements asserting that Mr. Abdelrazik was associated with Al Qaida. It isthe only country that

has done so. Fourth, there is no evidence that the United States has ever resiled from that position.
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[25] Thereisno direct evidence before this Court that Mr. Abdelrazik supports, financialy or
otherwise, isamember of, or followsthe principles of Al-Qaida. Thereis no evidence beforethis
Court as to the basis on which the United States authorities concluded that Mr. Abdelrazik has
provided support to Al-Qaida and poses athreat to the security of the United States of America
Thereis no evidence before this Court nor, as shall be discussed later, that is currently available to
Mr. Abdelrazik asto the basis on which the 1267 Committee listed him as an associate of Al-Qaida.
The only direct evidence before this Court isin an affidavit filed by Mr. Abdelrazik in which he
swears that he has no connection to Al-Qaida.

| am not associated with Al-Qaida and have never committed

terrorist acts. 1 aso do not support persons who commit acts of

terrorism. AsaMudim, terrorismisagainst my religious beliefs. As

a Canadian, terrorism endangers my family in Canada. For these

reasons | am not aterrorist.
[26] Listing by the 1267 Committee triggers severe sanctions. It subjectslisted personsto a
global asset freeze, aglobd travel ban, and an arms embargo. Thelisting by the 1267 Committee
also triggered the application of domestic legidation, namely the United Nations Al-Qaida and
Taliban Regulations, SOR/99-444. Among other prohibitions, this Regulation prohibits anyonein

Canada and any Canadian outside of Canada from providing funds to be used by apersonslisted by

the 1267 Committee as associates of Al-Qaida.

[27]  In October 2007, counsel for Mr. Abdelrazik filed a petition requesting that the Minister of

Foreign Affairs transmit his de-listing request to the 1267 Committee. In turn, Foreign Affairs
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made inquiries concerning Mr. Abddrazik with both CSIS and the RCMP. These agencies
responded asfollows:
Mr. Abddrazik voluntarily departed Canadafor Sudan in March 2003. The Service has
no current substantial information regarding Mr. Abdelrazik.
CS Sletter dated November 6, 2007
Please be advised that the RCM P conducted areview of its files and was unable to
locate any current and substantive information that indicates Mr. Abddrazik isinvolved
in criminal activity.

RCMP letter dated November 15, 2007

[28] Following these responses from CSIS and the RCMP, the Minister of Foreign Affairs
transmitted Mr. Abdelrazik’ s de-listing request to the 1267 Committee. The briefing note prepared
for the Minister in relation to the de-listing request states that “the Consular Branch fully supports
[Mr. Abdelrazik’ 5] eventual return to Canada’” and notes under the heading “Background” that “Mr.
Abdelrazik retains the right to return to his own country of nationality. International law expressy
provides for aright of return, and prevents a state from denying return to own’ s state of nationality”

[sic].”

[29] Therequest to be de-listed was denied by the 1267 Committee on December 21, 2007. No

reasons were provided.

[30] OnApril 29, 2008 —just over ayear ago — Mr. Abddrazik, fearing that he might be again

detained by the Sudanese authorities, sought and was granted safe haven at the Canadian Embassy
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in Khartoum. In the preceding months, he had received occasional visits from Sudanese
intelligence personnel. He had also been interrogated by American intelligence agents. On
September 12, 2007 he was intercepted on the way to a meeting with a photographer from the
Globe & Mail newspaper and was warned not to speak to journalists. He remains at the Embassy to
thisday. Canada must share hisview that heisat risk of further detention and torture in Sudan,
without cause, if he leaves the Embassy, otherwise this extraordinary consular effort would not have
been necessary and, based on the respondents’ submissions asto the level of consular assistance that
Canadian citizens are entitled to receive, would not have been offered. Mr. Abdelrazik’s basic
necessities are provided at the expense of the Canadian Government, which has obtained clearance
from the 1267 Committee to provide in-kind assistance up to a vaue of $400 amonth, aswell asa

monthly loan of $100. Heis otherwise destitute.

[31] Counsd for the applicant met with officials from Foreign Affairs on February 27, 2008, to
discuss hisclient’ ssituation. In aletter dated April 18, 2008, the Director of Consular Case
Management for Foreign Affairswrote as follows:

With respect to Mr. Abdelrazik’s passport application, | would like
to remind you of our commitment, expressed in our meeting of
February 27, to ensure that he has an emergency travel document to
facilitate his return to Canada. We stand by that commitment.
(emphasis added)

Passport Canada falls under the jurisdiction of the Minister of Foreign Affairs.

[32] Thisrepresentation was not new. Canadian officials had repeatedly stated within the foreign

service, to the Canadian public and to Mr. Abdelrazik that Canada was committed to providing an
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emergency passport or travel document when Mr. Abdelrazik wasin a position to return to Canada.
Many of these representations have been gathered from the record and are set out in Annex B to

these Reasons.

[33] OnMarch9, 2008, Mr. Abdelrazik applied for a Canadian passport. He had not received
any response to an earlier passport application filed in December 2005. Thereis some evidencein
the record that Passport Canada made a determination as early as August 2005 that Mr. Abdelrazik
would not beissued aregular passport. In Case Note 175 dated August 8, 2005, Ralph Micucci,
Passport Canada Security Operations Division, writes: “File reviewed and the only passport services
which will be considered in respect of this subject is an Emergency Passport for return to Canada.”
This appears to have been in response to a message in Case Note 173, dated August 8, 2005 in
which the person covering for Ms. Gaudet-Fee writes:

In anticipation that subject contacts the mission to obtain a passport,

we would be grateful for instructions. As you know, subject is on

PCL. Please let us know as soon as possible what type of travel

document can be issued by KHRTM.
PCL stands for Passport Control List. The *Passport Security — Control Requirements’, a document
inthe record, states:

The name of every person applying for passport facilities (or for

financial assistance) should be checked against the Passport Control

List (PCL) before any action is taken. The application form should

be annotated according to the section reserved for official use. If the

applicant’s name appears on the list, hissher application should be
referred to WD [Passport office] for decision.
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[34] Thenotefrom Mr. Micucci prompted aresponse in Case Note 176 from the person sitting in
for Ms. Odette Gaudet-Fee that “we need a substantive response (the basis of your decision) in order
to justify the limitation of issuing only an emergency passport. We need the rationale behind it.”
This request prompted Passport Canada to move the matter to the A/Manager, Entitlement Review
who responded, ignoring the earlier decision reported by Mr. Micucci, by suggesting that no
decision had yet been made as no passport application had been received. When the subsequent
application was received the record indicates that no official response was provided to the applicant.
Perhaps it was thought unnecessary because on October 22, 2005 he had been again detained by
Sudanese officidls. No officia response advising Mr. Abdelrazik that he was not entitled to regular
passport services would be provided for another three years. In response to his passport application
of March 9, 2008, Passport Canada advised him on April 2, 2008 that it would authorize the

issuance of an emergency passport to facilitate his repatriation.

[35] OnAugust 25, 2008 Mr. Abderazik succeeded in obtaining areservation on Etihad Airlines
to return to Canada, via Abu Dhabi, subject to payment of the airfare. Despite the representations

noted previoudy, Canadafailed to issue atravel document.

[36] By letter dated December 23, 2008, counsel for Mr. Abddrazik was informed by Passport
Canadathat its Investigation Section had initiated an investigation of Mr. Abddrazik’s “entitlement
to passport services’ pursuant to section 10.1 of the Canadian Passport Order, which provides that
“the Minister may refuse or revoke a passport if the Minister is of the opinion that such actionis

necessary for the national security of Canada or another country.” Pending the outcome of the
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investigation, counsel was informed that no regular passport services would be provided to Mr.
Abddrazik. Theletter of December 23, 2008 reaffirms, however, that “ Passport Canada will issue

an emergency passport to Mr. Abdelrazik, upon his submission of a confirmed and paid travel

itinerary to the Consular Section of the Canadian Embassy, Khartoum.” (emphasis added)

[37] Inanappendix toitsletter of December 23, 2008 Passport Canadaincluded a copy of its
guidelines entitled “ Process by the Investigations Section of the Security Bureau Regarding
Investigations Pertaining to Section 10.1 of the Canadian Passport Order.” Its process provides for
notification of investigations and disclosure of investigations reports, as well as aright to make
representations in response. The departmenta “Backgrounder” on refusal or revocation of passports
on national security grounds states that the investigative procedure * has been specifically designed
to ensure procedural fairness and compliance with the rules of natura justice.” It would be
reasonable to conclude that a passport refusal that ignored the process set out in these guidelines
would prima facie not be in compliance with procedural fairness and the rules of natural justice.
The relevance of this becomes evident when considering the decision of the Minister on April 3,
2009 to refuse an emergency passport to Mr. Abdelrazik without observing any of the guidelines

established by his own department.

[38] OnMarch 15, 2009, Mr. Abdelrazik provided the Manager of Consular Affairsat the
Canadian Embassy in Khartoum with a confirmed and fully paid travel itinerary from Khartoum to

Toronto, aboard Etihad Airlines, with a scheduled departure of April 3, 2009.
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[39] Thefollowing day, counsd for Mr. Abdelrazik wrote to counsel for the respondentsto

advise of this new development. He asked the respondents to “take all necessary stepsto ensure

that Mr. Abdelrazik can return to Canada safely on April 3, 2009” (emphasis added). The letter
cited the representations of Foreign Affairs that an emergency travel document would be issued

upon submission of a paid and confirmed travel itinerary for Mr. Abdelrazik.

[40] OnApril 3, 2009, Mr. Abdedrazik learned from his counsel that the Minister of Foreign
Affairs had denied hisrequest for an emergency passport, by way of letter delivered approximately
two hours before his scheduled departure. The single sentence letter signed by counsel to the
Department of Justice, DFAIT Legal Services Unit, reads as follows: “Pursuant to Section 10.1 of
the Canadian Passport Order the Minister of Foreign Affairs has decided to refuse your client’s

request for an emergency passport.”

[41] Mr. Abddrazik, in his affidavit sworn April 14, 2009, concludes with the following
statement:
Because the Minister did not issue me a travel document, | was

unable to board my April 3, 2009 flight and was unable to return to
Canada on my own. | remain in the Canadian Embassy in Sudan.
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LEGAL BACKGROUND

The Canadian Charter of Rightsand Freedoms

[42] Theonly Charter right raised by Mr. Abddrazik in this application is hisright, as a citizen of
Canadato enter Canada, as provided for in subsection 6(1) of the Charter. Thisisaright guaranteed
only to citizens of Canada; it does not extend to those who are merely resident in Canada or who
have some other connection to Canada. Thisright is not without one limitation. It is subject “only
to such reasonable limits prescribed by law as can be demongtrably justified in afree and

democratic society” as set out in section 1 of the Charter.

[43] The Supreme Court of Canadain United States of America v. Cotroni, [1989] 1 S.C.R. 1469
considered subsection 6(1) rightsin the context of an extradition of a Canadian citizen to the United
States of Americato face crimina charges. The Court recognized the significance of the citizen and
state relationship and further observed that interference with the right to remain in one' s country is
not to be lightly interfered with. Justice LaForest at para. 16 of the judgment, describesit as
follows:

In approaching the matter, | begin by observing that a Congtitution
must be approached from a broad perspective. In particular, this
Court has on several occasions underlined that the rights under the
Charter must be interpreted generoudy so as to fulfill its purpose of
securing for the individual the full benefit of the Charter's protection
(see the remarks of Dickson C.J. in Hunter v. Southam Inc., [1984] 2
S.C.R. 145, a pp. 155-56; R. v. Big M Drug Mart Ltd., [1985] 1
S.C.R. 295, a p. 344). The intimate relation between a citizen and his
country invites this approach in this context. The right to remain in
one's country is of such a character that if it isto be interfered with,
such interference must be justified as being required to meet a
reasonabl e state purpose.
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The sameisto be said of theright, asacitizen of Canada, to enter Canada. Interference with that
right is not to be lightly interfered with; if acitizen is refused the right to enter Canada then that

refusal must be judtified as being required to meet a reasonabl e state purpose.

[44] The position of the respondentsisthat it is not as a consequence of any of Canada' s actions
that Mr. Abdelrazik has been prevented from entering Canada; rather it is as a consequence of his
listing by the 1267 Committee as an associate of Al-Qaida. If true, then there is nothing Canadais

required to justify because it is not Canadathat is preventing this citizen’s entry into Canada.

Canada’sInternational Obligations

[45] Article 24 of the Charter of the United Nations (the UN Charter) confers*® primary
responsibility for the maintenance of international peace and security” on the Security Council.
Pursuant to Article 41 of the UN Charter, the Security Council may decide on measuresto be

employed to give effect to its decisions and call upon member nations to apply them.

[46] Article 25 of the UN Charter providesthat “Members of the UN agree to accept and carry
out the decisions of the Security Council in accordance with the present Charter.” Canadaisa
member of the UN and in furtherance of its obligations has enacted the United Nations Act, R.S.C.
1985, c. U-2 which provides that the Governor in Council may make such orders and regulations as

are “necessary or expedient” to effect decisions of the UN Security Council.
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[47]  In 1999, in responseto the August 7, 1998 bombing of United States of America embassies
in Nairobi, Kenyaand Dar es Sdlaam, Tanzania, by Usama bin Laden and his associates, the UN
Security Council passed Resolution 1267. Resolution 1267 was directed at the Taliban who were
permitting their territory to be used by bin Laden and his associates. Section 4 of Resolution 1267
set out the measures the Security Council imposed on member nations. These were originally
limited to a ban on Taliban aircraft landing or taking off from member states' territory, save for
humanitarian purposes or for the performance of religious obligations such as the performance of
the Hajj, and to afreeze on funds and financia resources of the Taliban. A Committee of all
members of the Security Council (the 1267 Committee) was established to implement Resolution

1267 and report back to the Council .

[48] The sanctions set out in Resolution 1267 has been modified and strengthened by subsequent
resolutions, including resolutions 1333 (2000), 1390 (2002), 1455 (2003), 1526 (2004), 1617
(2005), 1735 (2006) and 1822 (2008) so that the sanctions now apply to designated individuals and
entities associated with Al-Qaida, Usama bin Laden and the Taliban wherever located. Specificaly,
by Resolution 1390 adopted January 16, 2002, these measures were expanded to address the Al-
Qaidanetwork and other associated terrorist groups as aresponse to the attacks on the United States
of Americaon September 11, 2001. Notwithstanding these further Resolutions, the oversight group
continues to be known as the 1267 Committee. The most recent Resolution, and that which
presently appliesto Mr. Abdelrazik as a consegquence of being listed, is Resolution 1822, adopted

June 30, 2008.
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Asnoted, Mr. Abddrazik was listed by the 1267 Committee as being associated with Al-

Qaida. Section 2 of Resolution 1822 defines “associated with” as including, but not being restricted

to the following:

[50]

(a) participating in the financing, planning, facilitating, preparing, or
perpetrating of acts or activities by, in conjunction with, under the
name of, on behalf of, or in support of;

(b) supplying, selling or transferring arms and rel ated materid to;

(c) recruiting for; or

(d) otherwise supporting acts or activities of;

Al-Qaida, Usamabin Laden or the Taliban, or any cell, affiliate, splinter

group or derivative thereof.

of legal procedures available to persons listed by the 1267 Committee.®

Targeted individuals and entities are not informed prior to their being
listed, and accordingly do not have an opportunity to prevent their
incluson in a list by demonstrating that such an inclusion is
unjustified under the terms of the respective Security Council
resolution(s). There exist different de-listing procedures under the
various sanctions regimes, but in no case are individuals or entities
allowed directly to petition the respective Security Council
committee for de-listing. Individuals or entities are not granted a
hearing by the Council or a committee. The de-listing procedures
presently being in force place great emphasis on the States
particularly involved (“the origina designating government” which
proposed the listing, and “the petitioned government” to which a
petition for de-listing was submitted by an individua or entity)
resolving the matter by negotiation. Whether the respective
committee, or the Security Council itself, grants a de-listing request
is entirely within the committee’s or the Council’s discretion; no
lega rules exist that would oblige the committee or the Council to
grant arequest if specific conditions are met.

A Study commissioned by the United Nations Office of Lega Affairs, summarizesthe lack
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At the same time, no effective opportunity is provided for a listed
individual or entity to chalenge a listing before a national court or
tribunal, as UN Member States are obliged, in accordance with
Article 103 of the UN Charter, to comply with resolutions made by
the Security Council under Chapter VII of the UN Charter. If,
exceptionally, a domestic legal order allows an individual directly to
take legal action against a Security Council resolution, the United
Nations enjoys absolute immunity from every form of legal
proceedings before nationa courts and authorities, as provided for in
Article 105, paragraph 1, of the UN Charter, the General Convention
on the Privileges and Immunities of the United Nations (Generd
Assembly Resolution 1/22A of 13 February 1946) and other
agreements.

It has been argued by leading scholars of international law that the
present situation amounts to a “denial of legal remedies’ for the
individuals and entities concerned, and is untenable under principles
of international human rights law: “Everyone must be free to show
that he or she has been justifiably placed under suspicion and that
therefore [for instance] the freezing of his or her assets has no valid
foundation.”
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[footnotes and citations omitted]

| add my name to those who view the 1267 Committee regime as adenial of basic legal

remedies and as untenable under the principles of international human rights. Thereisnothing in

thelisting or de-listing procedure that recognizes the principles of natural justice or that providesfor

basic procedura fairness. Unlike the first Canadian security certificate scheme that was rejected by

the Supreme Court in Charkaoui v. Canada (Minister of Citizenship and Immigration), 2007 SCC

9; [2007] 1 S.C.R. 350, the 1267 Committee listing and de-listing processes do not even include a

limited right to ahearing. It can hardly be said that the 1267 Committee process meetsthe

requirement of independence and impartiality when, as appears may be the case involving Mr.

Abddrazik, the nation requesting the listing is one of the members of the body that decides whether

tolist or, equally asimportant, to de-list aperson. The accuser is also the judge.
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[52] The 1267 Committee process has been amended since itsinception to include a requirement
that anarrative summary of the reasons for listing be included on the web site of the Consolidated
Listing. Notwithstanding that Resolution 1822 provides that such information is also to be provided
for those, such as Mr. Abdelrazik, who were previoudly listed, there is not yet any such narrative

provided as regards the rationae for the listing of Mr. Abddrazik.

[53] Originally de-listing requests could only be made by the individua’s home State. Again,
there has been an amendment to allow alisted individual to make an application personally to the
1267 Committee or to do so through his home State. The Guidelines of the Committee for the
Conduct of Its Work provide that a petitioner seeking de-listing “should provide justification for the
de-listing request by describing the basis for this request, including by explaining why he/she no
longer meets the criteria described in paragraph 2 of resolution 1617 (2005)...” (emphasis added).
Those criteria are the four criteria set out above in paragraph 49. For aperson such as Mr.
Abdelrazik who asserts that he never met the criteria and waswrongly listed in the first instance, it
isdifficult to see how he can provide the requested justification, particularly when he has no
information asto the basisfor theinitial listing. Section 7(g)(iii) of the Guidelines further provide
that if the request for de-listing is arepeat request and if it does not contain any information
additional to that provided in the first request, it isto be returned to the petitioner without
consideration. Itisdifficult to see what information any petitioner could provideto prove a
negative, i.e. to prove that he or she is not associated with Al-Qaida. One cannot prove that fairies

and goblins do not exist any more than Mr. Abdelrazik or any other person can prove that they are
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not an Al-Qaidaassociate. It isafundamental principle of Canadian and international justice that
the accused does not have the burden of proving hisinnocence, the accuser has the burden of
proving guilt. Inlight of these shortcomings, it is disingenuous of the respondents to submit, as they
did, that if heiswrongly listed the remedy isfor Mr. Abdelrazik to apply to the 1267 Committee for
de-listing and not to engage this Court. The 1267 Committee regimeis, as| observed at the hearing,
agtuation for alisted person not unlike that of Josef K. in Kafka's The Trial, who awakens one
morning and, for reasons never revealed to him or the reader, is arrested and prosecuted for an

unspecified crime.

[54] TheUN Security Council itself has recognized the extreme difficulty personslisted haveto
obtain de-listing. In the Security Council Report Update Report, April 21, 2008, No. 4 respecting
the 1267 Committeeit is stated:

It isfar easier for a nation to place an individual or entity on the list
than to take them off. For example, the US last year wanted to
remove Abdul Hakim Monib, a former Taliban minister who
switched sides and until recently served as the governor of
Afghanistan’s Uruzgan province, working with US and NATO
troops. But Russia blocked it. In other cases, the US has prevented
remova of names and entities it has submitted for suspected
involvement with Al-Qaida. (emphasis added)

| pause to comment that it is frightening to learn that a citizen of this or any other country might find

himsealf on the 1267 Committee list, based only on suspicion.
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[55] Therearethree genera consequences set out in section 1 of Resolution 1822 that flow from
being listed by the 1267 Committee: an asset freeze, atravel ban and an arms embargo. Only the

first two are relevant for our purposes.

[56] The asset freeze set out in paragraph 1(a) requires member nations to freeze the assets of
listed persons and requires that member nations ensure that neither the funds of the listed persons
“nor any other funds, financial assets or economic resources are made available, directly or
indirectly, for such persons benefit...” The respondents submit that this measure prevents Canada,
or anyone within Canada, from paying for transportation to Canada or providing such transportation
for Mr. Abddlrazik. It was as a consequence of this measure that Canada sought an exemption from
thisrestriction in order to provide Mr. Abdelrazik with the monthly loan it currently provides as

well asthefacilitiesit provides him in the Canadian Embassy in Khartoum.

[57] Thetravel ban set out in paragraph 1(b) requires member states to prevent the entry into or
transit through their territories of listed individuals. There are three exceptions to the ban which the
applicant submits would permit him to enter Canada. This submission will be considered in the
Analysis section. The relevant provision reads as follows:

1 (b) Prevent the entry into or transit through their territories of these
individuals, provided that nothing in this paragraph shall oblige any
State to deny entry or require the departure from its territories of its
own nationals and this paragraph shal not apply where entry or
trangit is necessary for the fulfilment of a judicial process or the
Committee determines on a case-by-case basis only that entry or
trangit isjustified;
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[58] Thefirst two exceptions relating to the entry of anational to his own country and transit
necessary for the fulfilment of ajudicia process are dealt with below. The respondents submit that

neither exception would permit Mr. Abderazik to return to Canada.

[59] Thethird exception which providesthat the 1267 Committee, on an ad hoc basis, may
permit entry or transit whereit is“justified” is not relevant to this application, except to note the
following. The 1267 Committee Guidelines set out the process for an application for this
exemption. The request must be submitted by a State; the individual has no right to submit a
request directly to the 1267 Committee. It must be made not less than five working days before the
proposed travel. It is stated that the application “should” include the following information:

(@) the permanent reference number, full name, nationality, passport
number or travel document number of thelisted individua;

(b) the purpose of and judtification for the proposed travel, with copies
of supporting documents, including specific details of meetings or
appointments,

(c) the proposed dates and times of departure and return;

(d) the complete itinerary and timetable, including for al transit stops,

(e) details of the mode of transport to be used, including where
applicable, record locator, flight numbers and names of vessels;

(f) al proposed uses of funds or other financial assets or economic
resources in connection with the travel. Such funds may only be
provided in accordance with paragraph 1 of resolution 1452 (2002),
as modified by paragraph 15 of resolution 1735 (2006). The
procedures for making arequest under resolution 1452 (2002) can be
found in Section 10 of the guidelines.

[emphasis added)]
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[60] If the application for an exemption “should” include this passport information, it is
reasonabl e to conclude that the person doing the travelling must first have a passport that will
facilitate histravel. Thereisno evidence before the Court that the respondents have made any
request for permission to exclude Mr. Abdelrazik from the travel ban imposed on him to permit him

to return to Canada, or would do so if not ordered by this Court.

| SSUE

[61] Theissuein thisapplication iswhether Mr. Abddrazik’ s constitutional right to enter Canada
as guaranteed by subsection 6(1) of the Charter has been violated by the respondents. If his Charter
right to enter Canada has been violated, the Court must then consider whether that breach is saved
by section 1 as areasonable limit prescribed by law that can be demonstrably justified in afree and
democratic society. If the application is alowed, the Court must fashion an appropriate and just

remedy in all of the circumstances, asis required under subsection 24(1) of the Charter.

ANALYSS

Whether Canada Violated Mr. Abdelrazik’ s Right to Enter Canada

[62] The applicant submitsthat his Charter right to enter Canada has been breached by the
respondents through a pattern of conduct that begins with hisinitial detention in Sudan to the
present day. He references 11 examples of acts and failuresto act by Canada which he submits
establish a pattern that congtitutes this breach. He submitsthat if he can establish any one or more
of these, then he has established a breach of his subsection 6(1) right to enter Canada. The 11

incidents herelieson are asfollows:
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1 Hisinitial detention by the Sudanese authorities on September 10, 2003 and his
torture by them;

2. The effort to repatriate him to Canada on a L ufthansa flight scheduled for July 23,
2004,

3. The prospect of aprivate charter flight to Canada raised on July 30, 2004,

4. The Sudanese offer to fly him to Canada on its aircraft on October 20, 2004;

5. The visit to Sudan by the Canadian Minister responsible for the Canadian
International Development Agency in August 2004,

6. The visit to Sudan by Prime Minister Martin on November 24, 2004,

7. The possibility of a Canadian Forces bridge flight from Khartoum to Canadian
Forces Camp Mirage in the Middle East and then to Canada on a Canadian Forces
flight;

8. The possibility of other flights to Canada;

9. The UN 1267 Travel ban;

10.  The September 15, 2008 flight; and

11.  Therecent repatriation attempt and the flight scheduled for April 3, 2009.

[63] The respondents submit that the evidence before the Court is not sufficient to establish, on
the balance of probabilities, that any of these 11 circumstances violated Mr. Abdelrazik’ s right to
enter Canada. The burden of proof to establish abreach of his subsection 6(1) mobility rights rests

with the applicant. 1f the applicant has established that his mobility rights have been breached, the
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respondents will then have the burden to prove on the balance of probabilities that their actions are

saved under section 1 of the Charter.

[64] Theapplicantin his Amended Notice of Application and in his Memorandum of Argument
characterizes the respondents as acting in bad faith. The following passage from his memorandum
isillustrative of this characterization.

...[R]ather than help the Applicant do what he cannot do aone, the

Respondents have in bad faith schemed to thwart his return to

Canada. By inaction and subtle sabotage, the Respondents have

caused numerous opportunities at repatriation to fail — such as by

refusing to issue a passport by declining to purchase a ticket on the

only airline that accepted his booking; and even by letting lapse an

offer that Sudan made of afree aircraft.
[65] Itisnot arequirement to finding a breach of a Charter right that the breach has been donein
bad faith or with any ulterior motive. An action or series of actions or inaction may congtitute a
breach of a Charter right even when done in good faith and without malice. However, in my view,
evidence that a breach occurred as aresult of bad faith or an improper motive may be relevant when
considering the appropriate remedy for abreach of a Charter right. It may be that where the breach
of acitizen’ srights has been done in bad faith, the Court may have to take that into account when

fashioning an appropriate remedy that appropriately addresses the breach and the harm to the person

whose rights have been breached.

Initial detention and alleged torture
[66] Mr. Abdelrazik was detained by the Sudanese authorities on September 10, 2003. He

claimsthat his detention was “requested” by CSIS. He submitsthat thisis proved from passagesin
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two documents in the record. Each document was provided by Foreign Affairsto the applicant in
response to arequest under the Privacy Act, R.S.C 1985, c. P-21 and each contains redacted

portions.

[67] Thefirst document relied on by the applicant is a draft document entitled “I1ssue: Consular
Caseredlating to Mr. Abousfian Abdelrazik”. It isundated and no author isindicated. The applicant
submitsthat it was written prior to June 23, 2005, which is the date of a memo from Dave Dyet,
Director, Case Management, Consular Affairs Bureau, Khartoum which appearsto rely on this
draft. The draft providesasfollows:

Mr. A travelled to Sudan in March 2003 in order to vigit his family.

He was travelling on his Canadian passport. In August 2003, he was

arrested and detained by Sudanese authorities [redacted] Sudanese

authorities readily admit that they have no charges pending against

him but are holding him at our request. [redacted]
[68] The second document relied on by the applicant is an email dated December 16, 2005 from
the Canadian Embassy in Khartoum. 1t was approved by Mr. Bones, Head of Mission in Khartoum
to Foreign Affairsin Ottawa. It provides asfollows:

Abusfian Abdelrazik was arrested September 10, 2003 [redacted]

and recommended by CSIS, for suspected involvement with terrorist

elements.
[69] Inresponse, the respondentsrely on an affidavit from Sean Robertson, Director of Consular
Case Management, Foreign Affairs, sworn September 9, 2008, in which he swearsthat “the

respondent did not request that the applicant be detained by Sudanese authorities...” Ashe

acknowledged in his cross-examination on this affidavit, there was only one respondent at the time
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the affidavit was sworn, namely the Minister of Foreign Affairs. He further acknowledged that he

does not know if other government departments or agencies had requested Mr. Abdelrazik’ s arrest

or detention.

[70] Therespondents aso rely on aletter from Jim Judd, Director, CSISto the Chairman,

Security Intelligence Review Committee, dated March 5, 2009. This letter, reproduced from the

CSISweb site, was filed as an exhibit to an affidavit sworn by alegal assistant to counsel for the

respondents. The relevant portion of the letter provides asfollows:

[71]  Theapplicant asksthat the Court draw an adverse inference from the fact that the

As | am certan you are aware, media have been reporting
extensively on the efforts of Canadian citizen Abousofian Abdelrazik
to return to Canada following his release from detention in Sudan. In
fact, recent media reporting has gone so far as to alege that
Abousofian Abdelrazik was arrested by Sudanese authorities at the
request of CSIS, citing documents obtained under an access to
information request.

The Service has stated for the public record that it does not, and has
not, arranged for the arrest of Canadian citizens overseas and that, in
this matter, CSIS employees have conducted themseves in
accordance with the CSIS Act, Canadian law, and policy. In the
interest of clarifying this matter for Canadians, | request that the
Security Intelligence Review Committee - at the earliest opportunity
- investigate and report on the performance of the Service's duties
and functions with respect to the case of Abousofian Abdelrazik.

respondents failed to file an affidavit from Mr. Judd. He relieson Rule 81(1) of the Federal Courts

Ruleswhich provides that “where an affidavit is made on belief, an adverse inference may be drawn

from the failure of a party to provide evidence of persons having persona knowledge of material

facts.”
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[72] Therespondentsinformed the Court that the letter attached to the affidavit of the legal
assistant was not being submitted for the truth of its content; rather it was submitted to show that
another adjudicative body has been tasked with reviewing the actions of CSISin this matter and
accordingly, they submitted that this Court should be reluctant to make any finding as to the role of
CSISin the detention of Mr. Abdelrazik. | am of the view that the request by CSISthat the Security
Intelligence Review Committee examineitsroleis not an impediment to this Court conducting its
own examination and reaching its own conclusions based on the materia before the Court. Inthe
circumstances of this case, where that conduct is placed squarely inissue by the applicant, the Court
would be abdicating its responsibility if it wereto fail to conduct its own examination. Itis
regrettable that the respondents chose to submit no affidavit from CSIS which would have assisted
in ensuring that the Court had afull record. We areleft to determine the role of Canadian security

officias on the basis of the material that has been filed.

[73] Therespondents submitted that there is evidence in the record that contradicts the

applicant’sevidence. Specifically they rely on passages from five documents in the record.

[74] Thefirstisaletter written by Mr. Dyet Director, Case Management, Consular Affairs
Bureau, Foreign Affairsto Sudanese officials dated May 18, 2004, in which he writesthat “it isalso

our understanding that Canadian officia's have not requested his detention by Sudanese authorities.”



[75]

officids a headquarters on June 1, 2004. He writes:

[76]

Mr. Abddrazik cadled this morning to say that the [Sudanese]
authorities had now come to him with anew story. They tell him he
is detained, and has been detained because the USA asked Canada to
ask Sudan to keep him in custody. Or avariant —that Canada prefers
to keep him in Sudan rather than to turn him over to the USA.

| told him that | had never heard any such story from any source but
that | would report it.

Thethird isan email of the same date from Odette Gaudet-Fee of Foreign Affairs

headquarters responding to Mr. Hutchings. She writes:

What next? Even if the USA has asked Canadato ask Sudan to keep
him, if Sudan has no reasons to detain him, why are they taking the
responsibilities that should be taken by other countries. Assuming
the USA has issues with him, they should let the USA deal with him.
[Redacted] | feel we should continue to pressure the Sudanese to
come up with proof that the USA and/or Canada have requested his
detention or they should charge him under the Sudanese laws, or they
should let him go.
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The second is an email from Mr. Hutchings of the Canadian Embassy to Foreign Affairs

[77] ThefourthisaCase Note 35 dated June 5, 2004 from Ms. Gaudet-Fee in which she writes:

[78]

| would aso like that we send another note to the [ Sudanese Ministry
of Foreign Affairg] asking them to explain what is going on. We
have told them before that Canada had not asked the Sudan [sic] to
detain Mr. Abddrazik and if they have proof to the contrary, they
should give us details and we will assist in finding the reason for the
detention.

We asked if [the Chargé at the Sudanese Embassy] knew who had
asked for Mr. Abddrazik’ s detention. He did not know the specific.
[sic]

Thefifth isa Case Note 43 dated June 24, 2004 from Ms. Gaudet-Fee in which she writes:
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[79] The statementsreied on by the respondents to support the submission that Canadian
authorities did not request Sudan to detain Mr. Abderazik are far from sufficient to make that
finding. All they establish isthat at the time the documents were written, officials of Foreign
Affairs at the Embassy in Khartoum and at headquartersin Ottawa did not know of any request
from Canadathat he be detained. One may infer from the statement that “if they have proof to the
contrary, they should give us details and we will assist in finding the reason for the detention” that
Ms. Gaudet-Fee considered it to be at least possible that some Canadian agency or authority may
have been behind Mr. Abddrazik’ s detention. It certainly shows that she is speaking only from her
own knowledge, not with the knowledge of al of the Canadian officials who may have been behind

such arequest.

[80] That Ms. Gaudet-Fee and others at Foreign Affairs were speaking only for themselves and

their department is evident from at least three documents in the record.

[81] Thereisanemail exchangerdatingto Mr. Abdelrazik’s request for an officia letter from
the Government of Canada certifying that it was not at Canada’ s behest that his name appears on an
airline no-fly list. Mr. Hutchings of the Embassy statesthat he could provide such aletter and
proposes thiswording: “Y ou have asked me to indicate what involvement the Govt of C. has had
with respect to your name on airline watchlists. | can assure you that the Govt of C. has had no
involvement whatsoever in any decision to place your name on such lists.” Ms. Gaudet-Fee from

headquarters responds in an email dated April 13, 2005: “David, | understand that you want to help
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him, but you cannot write this letter...it really has to come from other authorities...and it is not for

consular to do...besides, we do not know, not really” (emphasis added).

[82] InCaseNote 198 dated December 13, 2005, Ms. Gaudet-Fee writes, with reference to Mr.
Abdelrazik’ s lawyer, that she “made afew assumptions regarding the RCMP, CSIS, etc...s0 |

informed her that we, in consular, have no open conversation with the RCMP or CSIS on this case

and that since our mandate was only consular, thisiswhat we did” (emphasis added).

[83] Ladlly, thereisapassageinthe December 16, 2005 email referred to in paragraph 68 in
which the Khartoum Embassy acknowledges being informed by the Sudanese Security and
Intelligence Agency that there was a connection between CSIS and the detention of Mr. Abdelrazik
of which the Embassy saysit isunaware. The passage in question recounts a discussion between
Canadian officias at the Khartoum Embassy and Mr. Altayeb, a senior official with the Sudanese
National Security and Intelligence Agency (referred to in the email asNSl). Under the heading
‘Canadian Involvement’ the author writes:

NSI/Alatyeb is concerned about the subject’s well-being and his
Stuation, noting that it has had a negative impact on his family. He
also stated that contact with Canadian officials was regular but
inconclusive. That is, NSI maintains that all recent interactions have
resulted in repeated statements to them by Canadian security officias
in the field reiterating that Mr. Abdelrazik’s case “is a consular case’
despite the fact that initial recommendations for his detention
emerged from CSIS [KHRTM notesthat if thisis indeed the case, we
had not been told of those communications]. He was
overwhemingly forward when expressng his concern and
frustration that there seems to be little interest by CSIS and senior
GoC authorities to help resolve Mr. Abddrazik's situation.
(emphasis added)
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[84] Alsoof notein that email isthe following statement under the heading ‘* Options discussed
with NSI’ which raises a question of the role Canadian and US security may play in resolving Mr.
Abddrazik’s situation.

In NSI’ s view, thisissue will only be resolved through a constructive

dialogue between Canadian and US security officials regarding the

eventua disposition of Mr. Abderazik’s case: the French are no

longer involved, and paramount in Sudanese intelligence’s priorities

is maintaining good relations with the United States.
[85] Theburden of proving that Canada or one of its agencies played apart in Mr. Abdelrazik’s
detention by Sudan lieswith the applicant. The only evidence before the Court that speaksto the
role, if any, played in his detention by CSISis hearsay evidence in documents obtained as aresult of
arequest under the Privacy Act, R.S.C. 1985, c. P-21. The respondents have provided evidence
fromwhich | find that Canada s officialsin Foreign Affairs played no role in his detention; however
they have provided no evidence that specifically addresses whether Canada’ s security officials

played arole in the detention. Nonetheless, the burden is on the applicant to prove his allegation,

and not on the respondentsto disproveit.

[86] Thedraft document set out in paragraph 67 of these Reasonsis evidence that unnamed
Sudanese authorities say that they are holding Mr. Abdelrazik at “our” request. Asthisisadraft of
adocument prepared by a Canadian official the word * our” must be read as areference to Canada.
The second document set out at paragraph 68 has a short redacted portion preceding the relevant
phrase — about one-quarter of aline, but it does include, with reference to the arrest of Mr.
Abdelrazik the words “and recommendation by CSIS, for suspected involvement with terrorist

elements.” In both cases, the respondents submit that the documents are a recounting of information
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received by the Embassy in Khartoum from Sudanese authorities and is“third hand hearsay which

is unsubstantiated for the truth of its contents’” and is*inherently unreliable”.

[87] Itisnot evident that the second document refersto information received from Sudanese
officids. The relevant passage appears under the heading ‘ Case Overview’ and it appearsto be a
factua recitation of the case from a Canadian perspective. Thereis nothing in the unredacted
portion leading up to the phrase at issue that indicates that it is arecounting of information received

from a Sudanese official. It isarecitation of facts, not of information received.

[88] Thelatter passage from the same email, reproduced at paragraph 83 is clearly a statement of
information received from a senior officia of the Sudanese National Security and Intelligence
Agency, Mr. Altayeb. The evidenceis hearsay evidence. Under the principled approach to the
hearsay rule, the evidence isadmissible if the twin criteria of reliability and necessity are established
on abalance of probabilities. R.v. Smith, [1992] 2 S.C.R. 915; R. v. Blackman, [2008] 2 S.C.R.

298.

[89] The necessity criterion is established because the only way the applicant could get direct
evidence before this Court as to how he came to be detained would be through a senior official of
CSISor of NSl. Itisnot open to the applicant to summons witnesses from either CSIS or NSI to
attend and give evidence and the respondents chose not to file an affidavit from CSIS. Accordingly,
the only way this evidence was available to the applicant was from documents obtained through a

Privacy Act request.
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[90] Thereliability criterion is met because of the way in which this statement came about. Itisa
statement from a senior security official of Sudan to a senior Canadian Foreign Affairs officia
relating to the detention by Sudan of a Canadian citizen and arecounting of that conversation by the
Canadian officialsto his superiors. Thereisno reason to suspect, and every reason to believe, that
the Canadian officia would accurately recount the conversation to his superiors. Thereisaso no
reason to suspect the truthfulness of the Sudanese security official. The Canadian official describes
the conversation as “surprisingly direct”. The Sudanese official knew in speaking to a Canadian
officia that the truth of his statement concerning the involvement of CSIS could be easily checked.

Thismakesit unlikely that he would be untruthful and thus his statement meets the reliability test.

[91] Anallegation that Canadawas complicit in aforeign nation detaining a Canadian citizen is
very serious, particularly when no charges are pending against him and in circumstances where he
had previoudly fled that country as a Convention refugee. However, in my view, the evidence
before the Court establishes, on the balance of probabilities, that the recommendation for the
detention of Mr. Abdelrazik by Sudan came either directly or indirectly from CSIS. | find, onthe
balance of probabilities, on the record before the Court, that CSIS was complicit in theinitial
detention of Mr. Abdelrazik by the Sudanese. Thisfinding isbased on the record before the Court
on this application. Therole of CSIS may subsequently be shown to be otherwise if and when full

and compete information is provided by that service astoitsrole.
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[92] Thereisno reason to chalenge the applicant’ s assertion in his affidavit that he was tortured
whilein detention. There isno evidence to the contrary. However, the applicant hasfailed to
establish that the Canadian authorities were aware that he had been tortured while in detention. |
find that Canada had no knowledge of any torture prior to being informed by counsel for Mr.
Abdelrazik at ameeting in Ottawa on February 27, 2008. It wasin the following month that Mr.
Abddrazik met with aMember of Parliament and at least one official from Foreign Affairsand

showed them the marks on his body that he said were the result of thistorture.

[93] Thereisevidencein therecord that conditionsin Sudanese prisons are harsh and that
Canada knew this. The record shows that during the first period of detention, the only period when
Consular officials were permitted to visit him, Mr. Abdelrazik made no mention of being tortured
and there was no evidence that from his appearance or demeanour one should reasonably have
concluded that he was being tortured. The applicant suggests that there was some positive duty on
the Canadian consular visitorsto ask him directly whether he was being tortured. | doubt thereis
any such positive duty at law; however, the fact remains that there is no evidence that the

respondents knew until after Mr. Abdelrazik was no longer in detention that he had been tortured.

Lufthansa flight scheduled for July 23, 2004

[94] By email dated July 13, 2004, officials at the Canadian Embassy in Khartoum confirmed
with Foreign Affairsin Ottawathat they had made a tentative booking with Lufthansafor aflight
for Mr. Abdelrazik on July 23, 2004. The flight was tentative because it had not yet been confirmed

that there would be an available seat on the flights; nothing turns on this asit appears that the flight
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was subsequently confirmed. The booking was made in the name of the Canadian Embassy but
there was a requirement that the name of the passenger be provided by July 15, 2004. Theflight
was from Khartoum to Montreal with athree to four hour stopover in Frankfurt, Germany. The
Frankfurt to Montreal portion of the travel was on an Air Canadaflight. The ticket had been
purchased with funds provided by Mr. Abdelrazik’ s spouse. Canada had also made arrangements
that an official from Foreign Affairs accompany Mr. Abdelrazik on the flight. Case Note 91 dated
July 20, 2004 states that “the escort is our contribution to ensure that Mr. Abdelrazik does return to
Canada.” Furthermore, the record indicates that Canada was prepared to have an armed Canadian
official also accompany Mr. Abdelrazik should that be necessary in order to ensure the flight could
be made. Lastly, Canada had issued Mr. Abdelrazik an emergency Canadian passport valid for the

period of travel permitting him to return to Canada.

[95] Early on Canadarecognized that there might be an issue with Mr. Abdelrazik as a passenger
if hewas on ano-fly list. The record contains amemo of July 15, 2004 from the Director, Foreign
Intelligence Division, Foreign Affairsin which he writes:

[Mr. Abdelrazik] is scheduled to return to Canada on July 23 on a
Lufthansaflight. Thiswill entail a3-6 hour layover in Germany. He
would return to Montreal the same day.

There is, however, a potential problem relating to the possibility that
he is named on one of a number of American ‘no-fly’ lists
[Redacted] If thisisthe case, it would result in Lufthansa refusing to
carry him. This potentially could lead the Germans to return him to
Sudan (if he is even able to board a plane in Khartoum) where he
would likely be detained again. (emphasis added)
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[96] Thesefearswererealized. On or about July 22, 2004 Canadian authorities were advised that
Lufthansa had decided that it would not transport Mr. Abdelrazik. Thisresulted in discussions
between Canadian Foreign Affairs officials and L ufthansa officials — the Canadian officiastrying to
understand the reasons for the refusal and attempting to convince Lufthansato change its position.
In Case Note 110 dated July 22, 2004 four reasons were set out for therefusal: “(1) heison the
American no-fly list, (2) hisinvolvement with Al-Qaida, (3) they are not satisfied with the escort
situation and (4) Air Canada has also refused to accept him.” The note indicates that L ufthansa
refused to change its position, even if a police escort were provided and even if Air Canadawas
convinced to changeits position. Accordingly, thereal concern of Lufthansa must have been the
listing of Mr. Abdelrazik on the no-fly list and his alleged Al-Qaida connections. The Canadian

official wastold that there was “ nothing we can do to change their decision”.

[97] Theapplicant relies on the conduct of the Canadian Government in thisinstance, in part, in
contrast to its later actions when an escort and emergency passport were refused. He also relieson
documentsin the record advising the Canadian Embassy in Khartoum not to make any further or
alternative arrangements “ until the next steps are worked out” followed by areference to a meeting
at the Privy Council Office as an indication that Mr. Abdelrazik’ s situation was not an ordinary
consular matter. Ladtly, it is suggested that the respondents ought to have done more. It was
submitted that Mr. Abdelrazik was a“Canadian in distress’ who was uniquely dependant on the

Canadian authorities to be repatriated and they exhibited alaissez faire attitude towards him.
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[98] | am unableto accept the applicant’ s submissions with respect to thisfailed flight. Itis
evident from the record that Canadian Foreign Affairs officials had done everything to arrange the
flight. They had gone the extramilein providing an escort. The record shows that they suspected
that Mr. Abdelrazik might be on ano-fly list but thereis no evidence that they knew it to be afact
until Lufthansarefused to board him. Even then the Canadian officials were prepared to offer an
armed escort and use its powers of persuasion with Air Canada, if that would change the position of
Lufthansa. They weretold that it would not. In those circumstances, it is neither fair nor accurate

to say that Canada exhibited alaissez faire attitude.

[99] From documents produced in response to the Privacy Act request, it appears that consular
officidsdid in fact attempt to find another route for Mr. Abddrazik that did not involve either
Lufthansaor Air Canada. An email dated July 24, 2004 to the Khartoum embassy attaches a
confirmed reservation for “Mr. Abdul/Razik” on an Air Emirates Flight leaving on July 26, 2004
from Khartoum to Casablancawith alay-over in Dubai, and with a connecting flight on Royal Air
Maroc on July 27, 2004 from Casablancato Montreal. It isnot clear from the record what became
of that flight. Thereis nothing indicating that those carriers subsequently refused to fly Mr.
Abdelrazik. Thereisan email to the Khartoum Embassy stating that “though these reservations
have been made, they cannot be used until we get the approval.” Perhaps approva was not

forthcoming.

[100] Therecord failsto establish any conduct or inaction on the part of the respondents with

respect to thisfailed Lufthansa flight that is evidence of a section 6 Charter breach.
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Private charter flight raised on July 30, 2004

[101] When it became evident to the applicant and hisfamily that hisinclusion on the US no-fly
list entailed that it was extremely unlikely that any commercial airline would accept him asa
passenger, histhen spouse raised with officias at Foreign Affairsthe possbility of chartering a
private plane to return her husband to Montreal. Thereisno evidence in the record that Mr.
Abddrazik’ s spouse got beyond the stage of raising the idea with Foreign Affairs; it islikely that the
estimated cost of $70,000 to $80,000 made such aflight impossible. There can be no serious
suggestion that at this early point in Mr. Abdelrazik’ s Sudan sojourn that Canada ought to have
picked up the cost of a private chartered flight. Quite smply put, other less costly options were yet

to be explored.

[102] The applicant relies on a statement contained in Case Note 123 dated July 30, 2004,
authored by Ms. Gaudet-Fee of Foreign Affairsin Ottawa as evidence of the “attitude’ of Foreign
Affairs and, he submits, it provesthat there was never any real intention to have him returned to
Canada. Theimpugned statement isasfollows:

So, should she get a private plane, there is very little we could do to

stop him from entering Canada. He would need an EP [i.e

Emergency Passport] and | guess this could be refused but on what

ground.

So, stay tuned.

[103] The applicant asks, “Why would Canadian officials even be contemplating refusing an

emergency passport?’ A good question. He saysthat the only answer is that they had no intention
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of permitting him to return to Canada and if a charter flight had been arranged the only way that he

could be kept out of Canada would be to deny him an emergency passport.

[104] The respondents submit that this statement must be read in the context of the events that
surround it. The statement was made, they submit, immediately after Canada found out that Mr.
Abdelrazik was on ano-fly list recognized by both Lufthansa and Air Canada, aswell as on the no-

fly list of the United States of America, and that there are alegations that he has links to Al-Qaida.

[105] Although no emergency passport was asked for, asthe private flight failed to materialize, |
find the comment of the official of Foreign Affairs very troubling. | find the respondents
explanation less than convincing. Admittedly the statement was made shortly after Foreign Affairs
found out about the no-fly listing and aso learned, for the first time it appears, that Mr. Abdelrazik
was alleged to have connectionsto Al-Qaida. Neither fact explains why a Canadian official of

foreign Affairs would be musing about refusing Mr. Abdelrazik an emergency passport.

[106] The only new fact that emerged after the Lufthansa failed flight was that that Mr. Abdedlrazik
was on anumber of no-fly lists. Canada had known for some days about the allegation of a
connection between Mr. Abdelrazik and Al-Qaida.  The July 20, 2004 Press Release from the U.S.
Treasury Department concerning him stated that he was a Canadian citizen, and in fact recited his
Canadian passport number. Therefore, Canada knew that he was alleged to have linksto Al-Qaida
even prior to the failed L ufthansa flight and there was no suggestion then that this would impact the

emergency passport he had received from Canada. Further, even when advised that he was on the



Page: 45

no-fly list, Foreign Affairs officias were prepared to and did attempt to make arrangements in order
to have Mr. Abdelrazik on the scheduled flight. Again, the no-fly listing did not have any impact on
the emergency passport that Canada had issued. What happened between July 23, 2004 and July
30, 2004 that resulted in Ms. Gaudet-Fee musing as to possible grounds for refusing an emergency
passport? Thereis no answer to that question as the respondents chose not to provide an affidavit

from her.

[107] Mr. Abdelrazik submitsthat this statement proves that Canada intended to refuse him an
emergency passport, at least as early as July 30, 2004, but failed to ever advise him that the
emergency passport would be refused as they did not believe that he would ever bein aposition to
actually leave Sudan and fly to Canada. He submitsthat the fact that Canada refused the emergency
passport, after numerous commitments that it would be provided, when he did finally secure a paid

flight itinerary for aflight on April 3, 2009 proves that this was the intention of Canadaall along.

[108] Inmy view, it isreasonable to conclude from the July 30, 2004 musings of the foreign
Affairsofficia that Canadian authorities did not want Mr. Abdelrazik to return to Canada and they
were prepared to examine avenues that would prevent his return, such as the denial of an emergency
passport. That conclusion is further supported by the extraordinary circumstancesin which the

Minister made the decision on April 3, 2009 to refuse the applicant an emergency passport.
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Sudanese offer to fly himto Canada on its aircraft
[109] On October 20, 2004, Mr. Abdelrazik advised the Canadian Embassy in Khartoum that the
Sudanese Government had indicated awillingnessto fly him to Canada, at its expense, aboard a
private aircraft. Mr. Hutchings, Head of the Canadian Embassy responded on October 31, 2004:
Canada has no objection to thisin principle, but requires that normal
information needed for flight plan approva be provided, ie flight
routing and timing, type and call sign of aircraft, passenger manifest

ligt, etc.

Once this information is provided, authorisation can be sought to
provide Mr. Abdelrazik with an Emergency Passport.

The Government of Canada is not prepared to contribute to the cost

of the flight and also not prepared to provide an escort for Mr.

Abdelrazik on the flight.
[110] The applicant asks the Court to contrast Canada s outright refusal to provide an escort on
this proposed flight with its offer only afew months earlier to do so for the Lufthansaflight. Itis
not clear on the record whether it was Mr. Abdelrazik or the Government of Sudan who requested
that an official from Foreign Affairs escort Mr. Abdelrazik. The applicant complains that Canada

was putting the burden on Sudan and himself to provide al of the necessary flight information and

was taking no active stepsto assist in the repatriation effort.

[111] Given that the information required by Canadawasthe “normal” flight information and was
fully and only within the knowledge of the Sudanese authorities, it cannot be said that Canada failed
to assist in thisrespect. Counsel for the applicant candidly acknowledged that it cannot be said that
the record shows that the failure to provide an escort was the reason this potential flight alternative

failed.
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[112] Although thiswasto be a private charter flight arranged by the Sudanese and athough they
may have had officials on board escorting Mr. Abdelrazik back to Canada, one must ask why
Canada had so quickly reversed its offer made only afew months earlier to provide an escort. No
reason has been provided for thisreversal.* The applicant speculates that the refusal is afurther
illustration that Canada had determined never to have Mr. Abdelrazik return to Canada and that
Canadian officials would not do anything to facilitate hisreturn. If it were established that this
flight failed because of the refusal to provide a Canadian escort, the applicant’ s speculation might
have merit. Asthereisno reason to believethat thisisthe reason why the flight failed to

materialize, | cannot accept the applicant’s position.

Canadian Flights from Khartoum

[113] The applicant submits that there were other alternatives to the Sudanese charter flight that
were available had the Canadian Government taken positive action to repatriate Mr. Abddrazik.
These he characterized as “missed opportunities’. The Minister responsible for the Canadian
International Devel opment Agency visited Khartoum aboard a government jet in August 2004 as
did Prime Minister Martin on November 24, 2004. The applicant further submits that Canada could
remove him from Sudan aboard a Canadian military flight from Khartoum to Camp Mirage in the

Middle East and then to Canada aboard a military flight.

[114] Inmy view, even if these dternatives were a possible avenue to effect Mr. Abdelrazik’s

repatriation, they need only be considered if Canada had a positive obligation under subsection 6(1)
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of the Charter to take such extraordinary actions to repatriate him. Canada had no such obligation to

take these extraordinary actions, at that time and in the circumstances as they then existed.

The Sgptember 15, 2008 flight

[115] In August 2008, Etihad Airlines provided Mr. Abdelrazik with a confirmed flight
reservation on aflight from Khartoum to Toronto, via Abu Dhabi, subject to the payment of fare
and taxes. He requested that Canada issue him an emergency passport for thistrip but none was

provided.

[116] At the hearing, the respondents raised an objection to the applicant making any submission
on the events relating to this proposed travel other than the fact that an unpaid itinerary had been
secured. The basisfor this objection was that there had been settlement discussions between the
parties relating to this event and because of the Order of Prothonotary Tabib of November 27, 2008,
wherein she ruled that only the questions put on cross-examination authenticating the itinerary were
admissible. | ruled that the evidence that no emergency passport was issued was al so admissible as
it was referenced in the affidavit of Mr. Abdelrazik and it was without question that he remained in
Sudan. | ruled that in keeping with the Order of the Prothonotary, nothing further was admissiblein

evidence.

[117] Accordingly, the Court has no evidence before it asto why the emergency passport was not
issued. Theflight was not paid for and we have no knowledge whether the applicant wasin a

position to pay for the reservation should a passport have been issued. There was no evidence that
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Canada gave consideration to loaning Mr. Abdelrazik fundsto pay for thisitinerary, even if consent

of the 1267 Committee was required.

[118] The applicant submits that he had previously been told by Canadian officials that an
emergency passport would issue if he secured an itinerary but that following this potentia flight, the
respondents changed the goal-posts, requiring him to have a paid itinerary before an emergency

passport would issue.

[119] Thereissupport for this submission. Theword “paid” is added to the assurances from
Canadian officiasonly after thisevent. Thefirst such referenceisin aletter to applicant’s counsel
dated December 23, 2008 from the Director General Security Bureau, Passport Canada.

...[l1]n order to facilitate Mr. Abdelrazik’s return to Canada, Passport

Canadawill issue an emergency passport to Mr. Abddrazik, upon his

submission of a confirmed and paid travel itinerary to the Consular

Section of the Canadian Embassy, Khartoum. (emphasis added)
[120] It was Canada sview that it wasillegal under the 1822 Resolution and the laws of Canadato
financialy assist Mr. Abdelrazik. Canadawas also aware that he wasimpecunious. It isnot
unreasonabl e to suggest, as the applicant did, that in adding the condition that the itinerary be apaid
one, Canada was ensuring that it would not be called upon to provide the emergency passport. The

applicant submits that this added condition is further evidence that Canada never intended to permit

him to return to Canada. The weight of the evidence supports that submission.
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The UN 1267 Travel ban

[121] The UN 1267 travel ban provides that States shall “ prevent the entry into or transit through
thelr territories’ of listed individuals, “provided that nothing in this paragraph shall oblige any State
to deny entry into or require the departure from its territories of its own nationas and this paragraph
shall not apply where entry or trangit is necessary for the fulfilment of ajudicia process or the

Committee determines on a case-by-case basis only that entry or transit isjustified.”

[122] The respondents submit that this provision applies to transit through a State’ sairspace in
addition to travel on itsland and waters. Mr. Abdelrazik must fly through foreign airspace to return
home from Sudan. The respondents position isthat any assistance by Canadathat would result in
such an air flight by him would be in breach of Canada’ sinternational obligations. The applicant
submits that the respondents’ interpretation is incorrect and further submits that Canada s use of this
UN Resolution to deny Mr. Abdelrazik the right to return to Canadais a*highly disingenuous and

willful example of frustration” of his Charter rights.

[123] Therespondentsrely on the Paris Convention for the Regulation of Aerial Navigation
(1919) and the Chicago Convention on International Civil Aviation (1944) in support of its position
that “territory” asused in the UN Resolution includes airspace. In my view, al that these
Conventionsillustrate is that States have certain rights with respect to travel through the airspace
above their territory; however, it does not follow that the word “territory” in Resolution 1822

includes airspace.
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[124] Article 1 of the Chicago Convention provides “the contracting states recognize that every

State has complete and exclusive sovereignty over the airspace above itsterritory” (emphasis

added). Thus, the word “territory” as used in that Convention does not include airspace; airspaceis
above the territory, not apart of it. If further support was required for that interpretation, it may be
found in Article 2 which providesthat “for the purposes of this Convention the territory of a State
shall be deemed to be the land areas and territorial waters adjacent thereto under the sovereignty,
suzerainty, protection or mandate of the State.” While Article 3 entitles States to prohibit aircraft
from flying over itsterritory, the airspaceis not itsterritory. Articlesl, Il and I11 of the Paris
Convention are similarly worded. In sum, while these treaties give States sovereignty over the
airspace above their territories, this does not entail that the airspace isincluded within the definition

of “territory”, asthe respondents submit.

[125] | further find that the interpretation being advanced by the respondentsis at odds with

Canada’ s submissions to the UN detailing how Canada has implemented the travel ban.

[126] Security Council Resolution 1455 (2003) called on States to report to the 1267 Committee
on how they had implemented its measures. By letter dated April 15, 2003 Canada s Ambassador
and Permanent Representative wrote to the Security Council requesting that it inform the 1267
Committee that Canada “ has implemented all of these measures through, inter alia, legidative and
regulatory instruments, as described in the attached document” (emphasis added). When one
examines the attached document under the heading “1V. Travel ban” one sees reference only to

Canada dealing with persons inadmissible to Canada under the provisions of the Immigration and
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Refugee Protection Act. That legidation applies only to persons who “enter” Canada— it has no
application to persons who are transiting through the airspace above Canadian territory. One must
conclude that in stating that Canada had implemented all of the measures under the UN Resolution,
Canada must have been of the view that the Resolution did not require it to prevent listed persons
from travelling through Canadian airspace when travelling el sewhere, otherwise Canada would
have referenced the measures taken to prevent such listed persons from flying through its airspace.
There is no evidence that Canada takes any action to prohibit persons on the 1267 list from

transiting through the airspace above Canada.

[127] Further, the respondents’ interpretation of the 1267 travel ban leadsto a nonsensical result.
According to their interpretation, the Resolution permits a citizen to enter Canadaif and only if he
happens to be standing at the Canadian border crossing, but it prevents that same citizen from
reaching that border crossing as he cannot transit over land or through air to reach it. Onthe
respondents’ interpretation the exemption that providesthat no State is obliged to prevent its
citizens from entry becomes meaningless asthereis virtually no possibility that alisted person will
be located at aborder crossing and there is no possibility under current technology that he will be
able to simply transport himself to the border crossing without transiting over land or through the

air. Quite simply that could not have been the intention of the drafters of the Resolution.

[128] Thereisaso support that the sanction was not intended to apply to transit in air when a
person is returning to his country of citizenship in the document entitled Travel Ban: Explanation of

Terms prepared by the 1267 Committee. After listing the first two exemptions, (i) entry into or
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departure of its own nationals, and (ii) where entry or transit is necessary for the fulfilment of a
judicia process, the Committee writes:

Notee Member States are not required to report to the 1267

Committee the entry into or transit through their territory of alisted

individual when exercising their rights under exemptions (i) and (ii)

above...”
If, as the respondents submit, States other than Canada are required to prevent the transit of Mr.
Abddrazik as a person on the 1267 list through their airspace as he is repatriated to Canada, the
1267 Committee appears to be unaware of thisobligation. Not only is such transit permitted, no
reporting isrequired if the person transits over the land of a State on his way to his country of
citizenship. Air trangit often includes alayover, such asislikely required for Mr. Abdelrazik on a
return to Canada; the country of lay-over does not need to prevent the entry or report the transit to
the 1267 Committee. In fact, the 1267 Committee seems to have wisaly recognized that if itisto

permit a citizen to return home, it cannot require countriesto prevent histransit through their

territory.

[129] For thesereasons, | find that properly interpreted the UN travel ban presents no impediment
to Mr. Abddrazik returning hometo Canada. Thisinterpretation is consistent with the objective of
the travel ban as stated by the 1267 Committee in its document Travel Ban: Explanation of Terms.
There they state that the objective of the travel ban isto “limit the mobility of listed individuals’. It
isto be noted that the travel ban does not restrict mobility within acountry. Its concernisto prevent

these individuals from traveling from country to country raising funds and arms and spreading
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terrorism. Mr. Abdelrazik will have no more mobility, in that sense of the word, if heisin Canada

than in Sudan.

Theflight scheduled for April 3, 2009

[130] InMarch 2009, Mr. Abdelrazik managed to obtain and pay for aflight from Khartoum to
Montreal with astop over in Abu Dhabi. He had been repeatedly assured for years that an
emergency passport would be provided in that eventuality. Notwithstanding the numerous
assurances given by Canadaover a period of almost 5 years, and repeated as recently as December
23,2008, on April 3, 2009 just two hours before the flight was to |eave, the Minister of Foreign
Affairsrefused to issue that emergency passport on the basis that he was of the opinion, pursuant to
Section 10.1 of the Canadian Passport Order, “ that such action is necessary for the national

security of Canadaor another country.”

[131] The respondents make a number of submissions urging this Court not to consider or
examinethisrefusal as part of the applicant’ s Charter challenge. With the greatest of respect for
these respondents and their counsdl, | find that none of these submissions has merit. In light of the
challenge the applicant has made asserting that his Charter rights have been violated, and in light of
the evidence reviewed thus far, afailure of this Court to consider thisrefusal, in these

circumstances, would bring the administration of justice into disrepute.

[132] Therespondents firstly submit that because section 10.1 of the Canadian Passport Order

has been found by the Federal Court of Appeal in Canada (Attorney General) v. Kamel, 2009 FCA
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21, not to offend the Charter, it follows that decisions of the Minister made pursuant to the section
likewise comply with the Charter. This submission isfundamentally contrary to the decision of the
Supreme Court of Canadain Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624.
At paragraph 20 of that decision, the Court said that the Canadian Charter can apply in two ways -
to the legidation or to decisions made under the legidation.

First, legidation may be found to be unconstitutional on its face

because it violates a Charter right and is not saved by s. 1. In such

cases, the legidation will be invalid and the Court compelled to

declare it of no force or effect pursuant to s. 52(1) of the Constitution

Act, 1982. Secondly, the Charter may be infringed, not by the

legidation itself, but by the actions of a delegated decision-maker in

applying it. Insuch cases, thelegidation remains valid, but aremedy

for the unconstitutional action may be sought pursuant to s. 24(1) of

the Charter.

This view has more recently been affirmed by that Court in Multani v. Commission scolaire

Mar guerite Bourgeoys, 2006 SCC 6.

[133] Therefore, athough thereis no doubt that section 10.1 of the Canadian Passport Order has
been found to be congtitutionally valid by the Federal Court of Appeal in Kamel, it does not follow
that every refusal of the Minister made pursuant to that section must necessarily aso be
congdtitutionally valid. Theissue before the Federal Court of Appeal in Kamel was limited to
whether section 10.1 violated section 6 of the Charter and, if it did, whether it was justified under
section 1. In hisjudgment, Justice Décary was careful to note: “I will not comment on other aspects
of this case, and nothing in my reasons shal be interpreted as having an impact on the decision the
Minister will eventually make after reconsidering Mr. Kamel’ s passport application.” In other

words, while the section is valid, the decision made under it may not be.
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[134] Asisimpliedin section 4(3) of the Canadian Passport Order, the issuance or refusal to
issue a passport isamatter of roya prerogative. The Supreme Court of Canadain Operation
DismantleInc. v. The Queen et al., [1985] 1 S.C.R. 441 held that where the Crown prerogative
violates an individua’ srights provided in the Charter, then the exercise of the prerogative can be

reviewed by the Court.

[135] The Federal Court of Appedl in Veffer v. Canada (Minister of Foreign Affairs), 2007 FCA
247, [2008] 1 F.C.R. 641 at paragraph 23 has also specifically confirmed that the exercise of the
roya prerogative in the issuance of passportsis subject to examination for compliance with the

Charter.

...[T]here is no question that the Passport Canada policy is subject to
Charter scrutiny, even though the issuance of passports is a royal
prerogative. As stated by Justice Laskin in Black v. Canada (Prime
Minister) (2001), 54 O.R. (3d) 215 (C.A.), at paragraph 46:

By s. 32(1)(a), the Charter applies to Parliament and
the Government of Canada in respect of al matters within
the authority of Parliament. The Crown prerogative lies
within the authority of Parliament. Therefore, if an
individual claims that the exercise of a prerogative power
violates that individual's Charter rights, the court has a
duty to decide the claim.

[136] The respondents submit that the vaidity of the Minister’ s decision of April 3, 2009 not to
iSsue an emergency passport is not a matter that this Court may consider in the present application.

It isargued that the proper course was for the applicant to file ajudicial review application under

section 18.1 of the Federal Courts Act challenging that decision. It is submitted that unlessthat



Page: 57

course is taken, the Court does not have a proper evidentiary record before it on which to assessthe

validity of the decision.

[137] A similar submission was made by the Crown and rejected by this Court in Khadr v.
Canada (Attorney General), [2007] 2 F.C.R. 218, 2006 FC 727. The Crown asked the Court not to
decide the issue of whether the failure to issue a passport to Mr. Khadr was contrary to sections 6
and 7 of the Charter because of the inadequacy of the record. | adopt without reservation the
following from paragraphs 57-59 of that decision of Justice Phelan:

The respondent’s concern for the record is two-fold. Firstly, the
respondent acknowledges that the applicant was not treated fairly
because he did not have a chance to address the new grounds for
denia of a passport -- national security. This assumes that the
Minister had the right to create this new ground outside the bounds
of the Canadian Passport Order. Secondly, the respondent says that
it has not put forward sufficient section 1 Charter evidence to
demonstrate that any breach of a Charter right isjustified.

The smple response to that is that the respondent cannot deprive the
applicant of his rights to a proper determination because of the
respondent’s failure to put forward proper evidence. The applicant
must take the record asit is -- not the record it would like. So too, the
respondent has to take the record it created -- it does not get a second
chance to create a further and better record.

With respect to section 1 evidence, the respondent gambled that the

Charter arguments would be dismissed without the necessity of a
section 1 analysis. Sometimes the gamble does not pay out.

[138] Justice Phelan ultimately determined that he would not decide the case on Charter grounds
because, as stated in Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R.

817, "courts should refrain from dealing with Charter issuesraised in an application for judicia
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review whereit is unnecessary to do so". Inthiscase, the only claim raised by this applicant ishis
Charter claim; he has not raised the claim that the decision was procedurally unfair and contrary to
therules of natural justice. Accordingly, it isnecessary in this case to determine the Charter issue

raised with respect to the decision.

[139] The respondents aso submit that the manner in which the applicant proposes to proceed is,
in effect, acollatera attack on the Minister’ sdecision. Thisthey say, relying on the decisions of the
Federa Court of Appeal in Grenier v. Canada, 2005 FCA 348, [2006] 2 F.C.R. 287 and the
Supreme Court in Garland v. Consumers Gas Co., 2004 SCC 25; [2004] 1 S.C.R. 629, amountsto
acollateral attack on the decision when the proper avenue to challengeit isby way of judicia
review. Counsel for the respondents went on to note, parenthetically, that the deadline for filing an
application under section 18.1 of the Federal Courts Act to judicidly review the April 3, 2009

decision has expired.

[140] Mr. Grenier was an inmate in afederal ingtitution. He had been placed in administrative
segregation by the head of the institution for his conduct in throwing some forms at a guard, which
the guard claimed he perceived to be athreat. Rather than challenging the decision by way of
judicia review, Mr, Grenier brought an action in damages three years after the decision, claiming
that the decision was unlawful in that it was oppressive and arbitrary. The issue before the Court
was Whether it was necessary for the inmate to attack the decision by way of judicia review before
bringing an action in damages. The Federal Court of Appeal held that alitigant who impugns a

federal agency'sdecisionisnot at liberty to choose between ajudicial review proceeding and an
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action in damages as section 18 of the Federal Courts Act required proceeding by way of judicia

review.

[141] The Grenier decision does not assist the respondents. Unlike Grenier, where the challenge
was commenced by way of action, the matter before this Court is brought by way of Notice of
Application pursuant to sections 18 and 18.1 of the Federal Courts Act. Thereisno indirect

challenge; it isadirect challenge to the decisions made by the respondents.

[142] In Garland, the Supreme Court of Canada agreed with the motions court judge that as there
had been a previous finding that the respondent’ s |ate charges violated the Criminal Code, the
respondent had no available defence to the appellant’ s claim for repayment of the charges collected.
The respondent had defended the action on the basis that the charges attacked had been authorized
by the Ontario Energy Board' srate orders. The Supreme Court held that the gppellant’s action did
not congtitute acollateral attack on the Orders of the Ontario Energy Board. In the course of its

reasons, the Court discusses the doctrine of collateral attack, as follows:

The doctrine of collateral attack prevents a party from undermining
previous orders issued by a court or administrative tribunal. Generally, it
is invoked where the party is attempting to challenge the validity of a
binding order in the wrong forum, in the sense that the validity of the
order comes into question in separate proceedings when that party has not
used the direct attack procedures that were open to it (i.e., appeal or
judicia review). In Wilson v. The Queen, [1983] 2 S.C.R. 594, at p. 599,
this Court described the rule against collateral attack as follows:

It has long been a fundamental rule that a court order,
made by a court having jurisdiction to make it, stands
and is binding and conclusive unlessiit is set aside on
appeal or lawfully quashed. It is also well settled in
the authorities that such an order may not be attacked



Page: 60

collateraly -- and a collateral attack may be described
as an attack made in proceedings other than those
whose specific object is the reversal, variation, or
nullification of the order or judgment.
[citations and authorities omitted]

[143] The applicant submitsthat his chalenge of the Minister’ sdecision is not a collatera attack,
as described by the Supreme Court, as he is not attacking the decision indirectly or in the wrong
forum. Heischallenging the constitutiona validity of the Minister’ s decision under the Charter in

the Federal Court —the proper forum for such an attack.

[144] Inthisinstance, | agree with the gpplicant. The challenge to the Minister’ s decision cannot
be said to have been made in acollateral fashion. The applicant is challenging the decision head on
and in the proper forum. While it was open to the applicant to challenge the Minister’ sdecision on
the basis that it breached the rules of natura justice and procedural fairness, he chose not to do so.
Given that this application was aready outstanding and close to a hearing, choosing such a course
of action was consistent with the well established principle that al relevant matters ought to be dealt
with as one, not split. He made application to this Court to file additiona affidavit evidence as part
of therecord in this application. That additional evidence includesthe Minister’s April 3, 2009
decision and itsimpact of the applicant’ srepatriation. This motion was allowed, on consent, and by

Order of this Court on April 17, 2009, cross-examination on the additional evidence was permitted.
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[145] Itisclear from areading of the Notice of Application that the applicant is claiming that his
constitutional right to enter Canada has been violated by the respondents on an on-going basis. The
following passages from the Amended Notice of Application reflect this claim.

The Respondents have frustrated the Applicant’s efforts to return to

Canada, and in fact have connived to keep the Applicant in de facto

exile in Sudan through a combination of actions undertaken

negligently or in bad faith.

'.I'.Hrough bad faith the Respondents have violated the Applicant’s

right as a Canadian to enter Canada. This ongoing breach has

imperilled the Applicant’s life, liberty and security of the person by

exiling him in Sudan. These rights are protected by the Canadian

Charter of Rights and Freedoms and are the subject of this

Application.
He seeks a declaration that the respondents have violated his right to enter Canada under subsection

6(1) of the Charter and pursuant to subsection 24(1) seeks aremedy for that violation.

[146] The decision of the Minister on April 3, 2009 was merely the most recent of the actions and
inactions that are complained of as constituting this ongoing breach and, in my view, is properly
subject to the Court’s consideration in this application. 1f the respondents wished to exclude the
April 3, 2009 decision from the Court’ s consideration in this application, they ought to have
opposed the applicant’ s motion to file supplementary evidence that directly brings that decision
before the Court in this proceeding. Consideration of the April 3, 2009 decision is necessary in
order to determine the real issue in controversy between these parties; not to do so would result in a

palpable injustice to the applicant.
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[147] Ladtly, itisclear that the respondents knew exactly the issue before this Court, namely
whether they had violated the applicant’ s right to enter Canada. In their written memorandum of
argument filed April 9, 2009, they write:

The Charter is not engaged in this case. The applicant’s present

inability to return to Canadais a result of his listing on the 1267 list

and the resulting prohibition against travel through other countries.

The applicant has not been denied entry into Canada by the

government contrary to s. 6 of the Charter. In any event, the

applicant has failed to provide this Court with a sufficient factual and

legal foundation to ground his very serious allegations of a violation

of his Charter rights. Section 6 of the Charter does not create a

positive obligation for Canada to repatriate its citizens. Such an

interpretation would run counter to Canada's internationd

obligations and interfere in matters of Crown prerogative, foreign

affairs and high policy.
[148] Inmy view, the submission that the applicant had not been denied entry into Canada by the
Government of Canada was not accurate when made 6 days after the Minister had denied the
applicant an emergency passport. Whether or not the Etihad Airways flight scheduled for April 3,
2009 would breach the travel ban set out in the 1822 Resol ution, there is no evidence before the
Court that had Mr. Abdelrazik been in possession of an emergency passport issued by Canadathat
he would not have been on that flight and now in Canada. | find that the only reason that Mr.

Abderazik is not in Canada now is because of the actions of the Minister on April 3, 2009.

[149] The respondents submit that the right to enter Canada as provided for in subsection 6(1) of
the Charter does not entail positive obligations on Canada. Their submission, to paraphrase Justice
L'Heureux-Dubé in Haig v. Canada, [1993] 2 S.C.R. 995, is that the freedom to enter Canada

contained in subsection 6(1) prohibits Canada from refusing a citizen’ s entry into the country
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(subject to section 1) but does not compel Canada to take positive steps such as the issuance of a

passport or the provision of an airplane to effect travel to Canada.

[150] In Gossdin v. Quebec (Attorney General), 2002 SCC 84; [2002] 4 S.C.R. 429, acase
involving section 7 of the Charter, the Supreme Court acknowledged that one day the Charter may
be interpreted to include positive obligations such that the failure to do the positive act will
constitute a breach of the Charter. It was there stated:

The question therefore is not whether s. 7 has ever been — or ever
will be — recognized as creating positive rights. Rather, the question
iswhether the present circumstances warrant anovel gpplication of s.
7 as the basis for a positive state obligation to guarantee adequate
living standards.

[151] ThisCourt and the Federal Court of Appeal in Kamel in the passage below noted the critical
importance of a passport, not just to engage in travel, but for acitizen to enter Canada.® Thefact
that Mr. Abddrazik had secured and paid for aflight for April 3, 2009 back to Canada but was
prevented from flying only because he lacked the emergency passport previously promised by
Canada, proves that importance.

The appdlant submits that subsection 6(1) of the Charter, which
gives every Canadian citizen “the right to enter, remain in and leave
Canada’, does not impose a duty on the state to facilitate the
international travel of Canadian citizens. The appelant aso
maintains that the respondent has not demonstrated that a passport is
required to enter or leave Canada.

At the hearing, we did not consider it useful to hear the respondent
on this issue. In fact, we agree substantially with Justice Nodl’s
remarks on this point. To determine that the refusa to issue a
passport to a Canadian citizen does not infringe that citizen' s right to
enter or leave Canada would be to interpret the Charter in an unreal
world. Itistheoretically possible that a Canadian citizen can enter or
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leave Canada without a passport. In redity, however, there are very

few countries that a Canadian citizen wishing to leave Canada may

enter without a passport and very few countries that alow a

Canadian citizen to return to Canada without a passport (A.B., Vol.

7, p. 1406, Thomas Affidavit). The fact that there is amost nowhere

a Canadian citizen can go without a passport and that there is amost

nowhere from which he or she can re-enter Canada without a

passport are, on their face, restrictions on a Canadian citizen’s right

to enter or leave Canada, which is, of course, sufficient to engage

Charter protection. Subsection 6(1) establishes a concrete right that

must be assessed in the light of present-day political redity. What is

the meaning of aright that, in practice, cannot be exercised?
[152] | agree with the Court of Appeal. In my view, where acitizen is outside Canada, the
Government of Canada has a positive obligation to issue an emergency passport to that citizen to
permit him or her to enter Canada; otherwise, the right guaranteed by the Government of Canadain
subsection 6(1) of the Charter isillusory. Where the Government refuses to issue that emergency
passport, it isaprima facie breach of the citizen’s Charter rights unless the Government justifiesits
refusal pursuant to section 1 of the Charter. Asnoted in Cotroni, the Supreme Court held that such
interference must be justified as being required to meet a reasonable state purpose. In Kamel the
Federal Court of Appeal held that section 10.1 of the Canadian Passport Order was areasonable
state purpose; however, the respondent must still establish that the decisions made under section

10.1 are “justified” on a case by case basis.

[153] | find that the applicant’ s Charter right as a citizen of Canadato enter Canada has been
breached by the respondentsin failing to issue him an emergency passport. Inmy view, it isnot
necessary to decide whether that breach was done in bad faith; a breach, whether made in bad faith

or good faith remains a breach and absent justification under section 1 of the Charter, the aggrieved
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party isentitled to aremedy. Had it been necessary to determine whether the breach was donein
bad faith, | would have had no hesitation making that finding on the basis of the record before me.
As| have noted throughout, there is evidence that supports the applicant’ s contention that the
Government of Canada made a determination in and around the time of the listing by the 1267
Committee that Mr. Abdelrazik would not be permitted to return to Canada. The only lega way to
accomplish that objective was by order made pursuant to section 10.1 of the Canadian Passport
Order. Rather than ingtituting that process then, Canada put forward a number of explanations asto
why he was not being provided with an emergency passport, only some of which were accurate: he
ison ano-fly list and commercial air carriers will not board him; he has secured an itinerary but not
paid for the flight; heislisted on the 1267 Committee list and cannot fly in the air space of Member
States; and lastly, when he had managed to meet the last condition set by Canada that he have apaid
ticket, the refusal is necessary for the national security of Canada or another country. Thiswas an
opinion the Minister was to make only after the process prescribed by his own department was
followed, giving Mr. Abdedrazik an opportunity to know of and address concerns. Not only was
that not done, the Minister waited until the very last minute before the flight was to depart to deny
the emergency passport, and although the basis of the refusal is indicated, he provides no
explanation of the basis on which that determination was reached, no explanation as to what had
changed while Mr. Abdelrazik resided in the Canadian embassy that warranted this sudden finding,
and nothing to indicate whether the decision was based on him being a danger to the national
security of Canadaor on being adanger to another country. Further, there was no explanation
offered asto whether Mr. Abdelrazik posed a security risk if returned to Canada, or a greater

security risk, than he did in Sudan. In my view, denying a citizen hisright to enter his own country
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requires, at aminimum, that such increased risk must be established to justify a determination made
under section 10.1 of the Canadian Passport Order. If he poses no greater risk, what justification
can there be for breaching the Charter by refusing him to return home; especially where, as here, the
aternative isto effectively exile the citizen to live the remainder of hislife in the Canadian Embassy
abroad. In short, the only basisfor the denia of the passport was that the Minister had reached this

opinion; there has been nothing offered and no attempt made to justify that opinion.

[154] The respondents have provided no evidence to support a section 1 defence to the prima facie
breach of the Charter from refusing to issue the emergency passport. They simply submitted to the
Court that there had been no breach. Having found a breach, the burden then shifted to the
respondentsto justify that breach. In the absence of any evidence, it has not been justified.
Notwithstanding this, | have considered whether the Minister’ s determination that Mr. Abdelrazik
posed a danger to national security or to the security of another country constitutes a section 1

defencein itsdf and have concluded that it does not.

[155] Asprevioudy noted, the guidelines of Passport Canada provide that whenever a citizen may
be denied passport privileges, there is amechanism in place that provides the citizen with
procedural fairness and natural justice. It isfair to assume that the minister put these processesin
placein his Department in recognition of a citizen’s Charter rights and the special relationship that
exists between acitizen and his country. There is no suggestion that the Minister followed this
process. In fact, the Minister appears to have made the decision to deny the emergency passport

with no input from Passport Canada. He had many years to render such a decision after following
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the processes set by his own department, if there was any basis to support hisopinion. He did not.
Thereis nothing in the report of his decision to indicate that his decision is made based on recent
information he hasreceived. Thereis nothing to indicate the basis on which he reached his
decision. Evenif adecision such as his can be said to have been a decision prescribed by law asit is
based on section 10.1 of the Canadian Passport Order the decision itself must also be shown to be
justified as being required to meet a reasonable State purpose, as the Supreme Court stated in
Cotroni. Itissimply not sufficient for the Minister to say that he has reached this opinion and “trust
me” — he must show more; he must establish that it was “required’. Whileit is not the function of
the judiciary to second guess or to substitute its opinion for that of the Minister, when no basisis
provided for the opinion, the Court cannot find that the refusal was required and justified given the
significant breach of the Charter that refusing a passport to a Canadian citizen entails. Inthis case,
the refusal of the emergency passport effectively leaves Mr. Abdelrazik as a prisoner in aforeign
land, consigned to live the remainder of hislife in the Canadian Embassy or leave and risk detention

and torture.

[156] | have found that Canada has engaged in a course of conduct and specific acts that constitute
abreach of Mr. Abddrazik’ s right to enter Canada. Specificdly, | find:
()  That CSISwas complicit in the detention of Mr. Abderazik by the Sudanese
authoritiesin 2003;
(i)  That by mid 2004 Canadian authorities had determined that they would not take any

active stepsto assist Mr. Abddrazik to return to Canada and, in spite of its numerous
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assurances to the contrary, would consider refusing him an emergency passport if
that was required in order to ensure that he could not return to Canada;

(i) That there is no impediment from the UN Resolution to Mr. Abdelrazik being
repatriated to Canada— no permission of aforeign government isrequired to transit
through its airspace — and the respondents’ assertion to the contrary is a part of the
conduct engaged in to ensure that Mr. Abdelrazik could not return to Canada; and

(@iv) That Canada s denid of an emergency passport on April 3, 2009, after al of the pre-
conditions for the issuance of an emergency passport previoudy set by Canada had
been met, is abreach of his Charter right to enter Canada, and it has not been shown

to be saved under section 1 of the Charter.

[157] Having found that the applicant’ sright as a citizen of Canadato enter this country has been

breached by Canada, heis entitled to an effective remedy.

What isthe effective remedy?

[158] | agree with the respondents that a Court should not go further than required when
fashioning aremedy for a Charter breach: Doucet-Boudreau v. Nova Scotia (Minister of
Education), [2003] 3 S.C.R. 3. Inthiscase, the applicant is entitled to be put back to the place he

would have been but for the breach —in Montreal.

[159] Insaying this, | am mindful of the international law principle that "reparation must, asfar as

possible, wipe-out all the consequences of theillegal act and re-establish the situation which would,
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in al probability, have existed if that act had not been committed,” asit was put by the Permanent
Court of Internationa Arbitration in the Chorzow Factory Case (Ger. v. Pal.), (1928) P.C.I.J, Sr. A,
No.17, at 47 (September 13). To quote Chief Justice Dickson in the Reference Re Public Service
Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, at para. 57, "[t]he various sources of
international human rights law — declarations, covenants, conventions, judicial and quasi-judicia
decisions of international tribunals, customary norms—must, in my opinion, be relevant and
persuasive sources for interpretation of the Charter’s provisons.” Similarly, | am of the view that
principles of international law are helpful whereit is necessary to fashion ajust and appropriate

Charter remedy, asisthe case here.

[160] Accordingly, at aminimum, the respondents are to be ordered to provide Mr. Abdelrazik
with an emergency passport that will permit him to travel to and enter Canada. Thereis any number
of ways available to him to return to Canada. He once secured an airline ticket and may be able to
do so again. Inthe Court’sview that would cure the breach and be the least intrusive on the role of
the executive. If such travel ispossible, and if funds or sufficient fundsto pay for an air ticket are
not available to the applicant from his April 3, 2009 unused ticket, then the respondents are to
provide the airfare or additional airfare required because, but for the breach, he would not haveto

incur this expense.

[161] The applicant has asked that the respondents return him to Canada “ by any safe means at its

disposal.” Inmy view, the manner of returning Mr. Abdelrazik, at thistime, is best left to the
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respondents in consultation with the applicant, subject to the Court’ s oversight, and subject to it

being done promptly.

[162] The respondents may submit that they are unable to provide any financial assistance to
permit Mr. Abdelrazik to return to Canada as Resolution 1822 prohibitsit. Asnoted, an exception

to the travel ban and asset freeze isthe fulfilment of a“judicia process’.

[163] "Process’ isdefined in the Canadian Oxford Dictionary (2™ ed.) to mean “a course of
action or proceeding”. Black's Law Dictionary (8" ed.) states that “ process’ means“the
proceedingsin any action or prosecution”. A judicia process meansthe sameasajudicial
proceeding. The Supreme Court of Canadain Markevich v. Canada, [2003] 1 S.C.R. 94, 2003
SCC 9 discussed the meaning of the word “proceeding” as found in the Crown Liability and
Proceedings Act, R.S.C. 1985, c¢. C-50 and found it to have a broad meaning. Its observations are
equally applicable here.

Although the word "proceeding” is often used in the context of an

action in court, its definition is more expansive. The Manitoba Court

of Appea dated in Royce v. MacDonald (Municipality) (1909), 12

W.L.R. 347, a p. 350, that the "word 'proceeding' has a very wide

meaning, and includes steps or measures which are not in any way

connected with actions or suits'. In Black's Law Dictionary (6th ed.

1990), at p. 1204, the definition of "proceeding” includes, inter alia,

"an act necessary to be done in order to obtain a given end; a

prescribed mode of action for carrying into effect alegal right
[164] Accordingly, ajudicial process, for the purposes of the exemption from the asset freeze and

travel ban, encompasses more than the issuance of a summons to appear as a witness before a Court

as was submitted by the respondents. It includesall stepsin the judicial process, including the steps
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required by Order of the Court as a part of the completion of the suit or application. Thisview is
supported by the French language version of Security Council Resolution which uses the phrase"le
présent paragraphe ne sapplique pas lorsquee I'entréee ou le transit est nécessaire pour
|'abouti ssement d'une procédure judiciaire”. On aplain meaning reading "aboutissement” means

n 6

"outcome, result”.” Thusit would include, in my view, measures required to be taken in execution

or the completion of a Court order.

[165] Inthiscase, any such assistance provided by Canadaisin fulfilment of thisjudicial process

and is not aviolation of the UN Resolution.

[166] It isfurther required, inthe Court’s opinion that the respondents, at Canada’ s expense,
provide an escort from Foreign Affairs to accompany Mr. Abdelrazik on hisflight from Khartoum
to Montreal, unless he waives the requirement for an escort. In my view, thisisrequired to ensure
that Mr. Abddrazik is not stopped or delayed in hisreturn to Canadawhilein transit or when
laying-over at aforeign airport. The escort isto use hisvery best efforts to ensure that Mr.
Abderazik returns to Canada unimpeded. To use the words of Foreign Affairs earlier —thisistheir

contribution to ensure that he does return to Canada.

[167] It isfurther required, inthe Court’s judgment that the Court satisfy itself that Mr. Abdelrazik
hasin fact returned to Canada. Accordingly, in fulfilment of thisjudicial process, the Court requires

that Mr. Abddrazik attend beforeit at the time and date specified in the Judgment.



Page: 72

[168] The Court reservesthe right to oversee the implementation of this Judgment and reserves

the right to issue further Orders as may be required to safely return Mr. Abdelrazik to Canada.

[169] Asagreed upon by the parties, costs are reserved. The applicant shall provide his
submissions on costs to the respondents and file a copy with the Court, not exceeding 15 pages,
within 15 days of this Judgment. The respondents shall serve and file their reply submissions, not
exceeding 15 pages within afurther 15 days. The applicant shall have afurther 10 daysto reply, not

exceeding 10 pages.
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JUDGMENT

THIS COURT ORDERSAND ADJUDGES that:

1.

2.

Thisapplication is alowed;

The applicant’ sright to enter Canada has been breached contrary to subsection 6(1) of the
Charter;

The respondents are directed to issue the applicant an emergency passport in order that he
may return to and enter Canada;

The respondents, after consultation with the applicant, are to arrange transportation for the
applicant from Khartoum to Montreal, Canada such that he arrivesin Canada no later than
30 days from the date hereof;

Should such travel arrangements not be in place within 15 days of the date hereof, the
parties shall advise the Court and an immediate hearing shall be held at which time the
Court reserves the right to issue such further Orders as are deemed necessary in order to
ensure the trangportation to and safe arriva of the applicant in Canada within 30 days of this
Judgment, or such longer period as this Court then finds to be necessary in the
circumstances;

In fulfilment of thisjudicia process, the applicant is ordered to appear before me at 2:00

o' clock in the afternoon on Tuesday, July 7, 2009, at the Federal Court at 30 McGill Strest,
Montreal, Quebec, Canadaor, at the option of the applicant on five days advance notice to
the Court and respondents, at 90 Sparks Street Ottawa, Ontario, or at such other location as

is subsequently fixed by the Court, subject to an extension of that date on application by



Page: 74

either party and upon the Court being satisfied that through no fault of the respondentsitis
not possible or practicable for the applicant to appear at the date and time set; and
7. Costsarereserved.

“Russd W. Zinn”
Judge
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! Lord Woolf, "Judicial Review — The Tensions Between the Executive and the Judiciary”, (1998) 114 Law Quarterly
Review 579 at 580.

2 There are publicly available reportsissued by the United States of Americathat indicate that Mr. Abu Zubayadawas
captured in March 2002, that heis currently being held at the U.S. facility at Guantanamo Bay, and that he has been
subjected to “enhanced interrogation techniques’, including numerous incidents of waterboarding, a practice that many
hold to be torture.

3 The Security Council Report: Update Report, April 21, 2008, No. 4 respecting the 1267 Committee reflects these
concerns and complaints. Referenceis made to a meeting of November 8, 2007 at which “the representative of the
Secretariat’s focal point reported ‘a clear frustration’ among petitioners, who wanted to know the reason they are on the
list, which states designated them and how they could appeal, none of which the focal point is allowed to answer.”

* One might speculate it was because Canada had decided that no extraordinary efforts would be made to repatriate Mr.
Abderazik. Anemail dated August 11, 2004 from Mr. Dyet states “ Evidently, this case was discussed by several
Ministers responsible for consular affairs aswell asfor national security and the decision was taken that we were
[redacted] to assist Mr. Abdelrazik to return to Canada.” One can but speculate as to the words that lie behind those two
inches of redacted text.

® See al'so paragraphs 62-70 in Khadr v. Canada (Attorney General), [2007] F.C.R. 218, 2006 FC 727.

® Le Robert & Collins, French-English Dictionary (6™ ed.) 2002
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Canadian Charter of Rightsand Freedoms

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out
in it subject only to such reasonable limits prescribed by law as can be demonstrably
justified in afree and democratic society.

6. (1) Every citizen of Canada has the right to enter, remain in and leave Canada.

(2) Every citizen of Canada and every person who has the status of a permanent resident of
Canada has the right

(a) to move to and take up residence in any province; and
(b) to pursue the gaining of alivelihood in any province.
(3) Therights specified in subsection (2) are subject to

(a) any laws or practices of general application in force in a province other than those that
discriminate among persons primarily on the basis of province of present or previous
residence; and

(b) any laws providing for reasonable residency requirements as a qualification for the
receipt of publicly provided socia services.

(4) Subsections (2) and (3) do not preclude any law, program or activity that has as its object the
amelioration in a province of conditions of individualsin that province who are socially or
economically disadvantaged if the rate of employment in that province is below the rate of
employment in Canada

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or
denied may apply to a court of competent jurisdiction to obtain such remedy as the court
considers appropriate and just in the circumstances.

(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in
amanner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence
shall be excluded if it is established that, having regard to all the circumstances, the admission of
it in the proceedings would bring the administration of justice into disrepute.
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Security Council Resolution 1822 (2008)
Adopted by the Security Council at its 5928th meeting, on 30 June 2008

The Security Council,

Recalling its resolutions 1267 (1999), 1333 (2000), 1363 (2001), 1373 (2001), 1390 (2002),
1452 (2002), 1455 (2003), 1526 (2004), 1566 (2004), 1617 (2005), 1624 (2005), 1699 (2006), 1730
(2006), and 1735 (2006), and the relevant statements of its President,

Reaffirming that terrorism in al its forms and manifestations constitutes one of the most
serious threats to peace and security and that any acts of terrorism are criminal and unjustifiable
regardless of their motivations, whenever and by whomsoever committed, and reiterating its
uneguivocal condemnation of Al-Qaida, Usama bin Laden, the Taliban, and other individuals,
groups, undertakings, and entities associated with them, for ongoing and multiple criminal terrorist
actsaimed at causing the death of innocent civilians and other victims, destruction of property and
greatly undermining stability,

Reaffirming the need to combat by al means, in accordance with the Charter of the United
Nations and international law, including applicable international human rights, refugee, and
humanitarian law, threats to international peace and security caused by terrorist acts, stressing in this
regard the important role the United Nations plays in leading and coordinating this effort,

Wel coming the adoption by the General Assembly of the United Nations Globa Counter-
Terrorism Strategy (A/60/288) of 8 September 2006 and the creation of the Counter-Terrorism
Implementation Task Force (CTITF) to ensure overall coordination and coherence in the counter-
terrorism efforts of the United Nations system,

Reiterating its deep concern about the increased violent and terrorist activitiesin
Afghanistan of the Taiban and Al-Qaida and other individuals, groups, undertakings and entities
associated with them,

Recalling its resolution 1817 (2008) and reiterating its support for the fight against illicit
production and trafficking of drugs from and chemical precursorsto Afghanistan, in neighbouring
countries, countries on trafficking routes, drug destination countries and precursors producing
countries,

Expressing its deep concern about crimina misuse of the Internet by Al-Qaida, Usamabin
Laden and the Taliban, and other individuas, groups, undertakings, and entities associated with
them, in furtherance of terrorist acts,

Sressing that terrorism can only be defeated by a sustained and comprehensive approach
involving the active participation and collaboration of al States, and international and regional
organizationsto impede, impair, isolate, and incapacitate the terrorist threat,
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Emphasizing that sanctions are an important tool under the Charter of the United Nationsin
the maintenance and restoration of international peace and security, and stressing in this regard the
need for robust implementation of the measuresin paragraph 1 of this resolution as a significant tool
in combating terrorist activity,

Urging al Member States, international bodies, and regional organizations to alocate
sufficient resources to meet the ongoing and direct threat posed by Al-Qaida, Usamabin Laden and
the Taliban, and other individuals, groups, undertakings, and entities associated with them,
including by participating actively in identifying which individuals, groups, undertakings and
entities should be subject to the measures referred to in paragraph 1 of this resolution,

Reiterating that dia ogue between the Committee established pursuant to resolution 1267
(1999) (“the Committee’) and Member Statesis vita to the full implementation of the measures,

Taking note of challenges to measures implemented by Member Statesin accordance with
the measures referred to in paragraph 1 of this resolution and recognizng continuing efforts of
Member States and the Committee to ensure that fair and clear procedures exist for placing
individuals, groups, undertakings, and entities on the list created pursuant to resolutions 1267 (1999)
and 1333 (2000) (the “ Consolidated List”) and for removing them, as well asfor granting
humanitarian exemptions,

Reiterating that the measures referred to in paragraph 1 of thisresolution, are preventative in
nature and are not reliant upon criminal standards set out under national law,

Emphasizing the obligation placed upon all Member Statesto implement, in full, resolution
1373 (2001), including with regard to the Tdiban or Al-Qaida, and any individuals, groups,
undertakings or entities associated with Al-Qaida, Usamabin Laden or the Taliban, who have
participated in financing, planning, facilitating, recruiting for, preparing, perpetrating, or otherwise
supporting terrorist activities or acts, as well asto facilitate the implementation of counter-terrorism
obligationsin accordance with relevant Security Council resolutions,

Welcoming the establishment by the Secretary-Genera pursuant to resolution 1730 (2006)
of the Focal Point within the Secretariat to receive delisting requests, and taking note with
appreciation of the ongoing cooperation between the Focal Point and the Committee,

Welcoming the continuing cooperation of the Committee and INTERPOL, in particular on
the development of Specia Notices, which assists Member Statesin their implementation of the
measures, and recognizing the role of the Analytical Support and Sanctions Implementation
Monitoring Team (“the Monitoring Team”) in thisregard,

Welcoming the continuing cooperation of the Committee with the United Nations Office on
Drugs and Crime, in particular on technical assistance and capacity-building, to assist Member
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States in implementing their obligations under this and other relevant resol utions and international
instruments,

Noting with concern the continued threat posed to international peace and security by Al-
Qaida, Usama bin Laden and the Taliban, and other individuals, groups, undertakings and entities
associated with them, and reaffirming its resolve to address all aspects of that thredt,

Acting under Chapter V11 of the Charter of the United Nations,
Measures

1. Decidesthat al States shall take the measures as previoudy imposed by paragraph
4(b) of resolution 1267 (1999), paragraph 8(c) of resolution 1333 (2000), and paragraphs 1 and 2 of
resolution 1390 (2002), with respect to Al-Qaida, Usama bin Laden and the Taliban, and other
individuals, groups, undertakings, and entities associated with them, asreferred to in the list created
pursuant to resolutions 1267 (1999) and 1333 (2000) (the “Consolidated List”):

@ Freeze without delay the funds and other financial assets or economic resources of
these individuals, groups, undertakings and entities, including funds derived from property owned
or controlled directly or indirectly, by them or by persons acting on their behalf or at their direction,
and ensure that neither these nor any other funds, financial assets or economic resources are made
available, directly or indirectly for such persons benefit, or by their nationals or by persons within
their territory;

(b) Prevent the entry into or transit through their territories of these individuals,
provided that nothing in this paragraph shall oblige any State to deny entry or require the departure
fromitsterritories of its own nationals and this paragraph shall not apply where entry or trangit is
necessary for the fulfilment of ajudicial process or the Committee determines on a case-by-case
basis only that entry or transit isjustified;

(© Prevent the direct or indirect supply, sae, or transfer, to these individuals, groups,
undertakings and entities from their territories or by their nationals outside their territories, or using
their flag vessdls or aircraft, of arms and related materiel of al typesincluding weapons and
ammunition, military vehicles and equipment paramilitary equipment, and spare parts for the
aforementioned and technical advice, assistance, or training related to military activities,;

2. Reaffirms that acts or activitiesindicating that an individual, group, undertaking, or
entity is“associated with” Al-Qaida, Usamabin Laden or the Taliban include:

) participating in the financing, planning, facilitating, preparing, or perpetrating of acts
or activities by, in conjunction with, under the name of, on behalf of, or in support of;

(b) supplying, selling or transferring arms and related materid to;
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(© recruiting for; or
(d) otherwise supporting acts or activities of;

Al-Qaida, Usamabin Laden or the Taliban, or any cell, affiliate, splinter group or derivative thereof.
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GUIDELINESOF THE COMMITTEE FOR THE CONDUCT OF ITSWORK

(Adopted on 7 November 2002, as amended on 10 April 2003, 21 December 2005,
29 November 2006, 12 February 2007 and 9 December 2009)

11. Exemptionsfrom the Travel Ban

In paragraph 2 (b) of resolution 1390 (2002), as reaffirmed by subsequent relevant resolutions,
including paragraph 1 (b) of resolution 1822 (2008), the Security Council decided that the travel ban
imposed under the Al-Qaida/Taliban sanctions regime shall not apply where the Committee
determines, on a case by case basis only, that entry or transit isjustified.

@

Each request for exemption must be submitted in writing, on behalf of the listed individual,

to the Chairman. The States that may submit arequest through their Permanent Mission to the
United Nations are the State(s) of destination, the State(s) of transit, the State of nationality, and the
State of residence. If no effective central government exists in the country in which the listed
individual islocated, a United Nations office or agency in that country may submit the request for
exemption on the listed individua’ s behalf.

(b)

Each request for exemption shall be received by the Chairman as early as possible but not

less than five working days before the date of the proposed travel.

(©)

Each request for exemption should include the following information:

i the permanent reference number, full name, nationality, passport number or
travel document number of the listed individual;

ii. the purpose of and justification for the proposed travel, with copies of supporting
documents, including specific details of meetings or appointments;

iii. the proposed dates and times of departure and return;
iv. the complete itinerary and timetable, including for al transit stops;

V. details of the mode of transport to be used, including where applicable, record
locator, flight numbers and names of vessels,

Vi. all proposed uses of funds or other financial assets or economic resourcesin
connection with the travel. Such funds may only be provided in accordance with paragraph
1 of resolution 1452 (2002), as modified by paragraph 15 of resolution 1735 (2006). The
procedures for making a request under resolution 1452 (2002) can be found in Section 10 of
these guidelines.



Page: 8

(d) Once the Committee has approved arequest for exemption from the travel ban, the
Secretariat shall notify in writing the Permanent Missions to the United Nations of: the Statein
which the listed individual is resident, the State of nationality, the States(s) to which the listed
individua will be traveling, and any transit State, as well as any UN office/agency involved as
provided for in paragraph (&) above, to inform them of the approved travel, itinerary and timetable.

(e Written confirmation of the completion of the travel by the listed individua shall be
provided to the Chairman within five working days following the expiry of the exemption by the
State (or United Nations office/agency as in paragraph (@) above) in which the listed individual has
stated he will be resident after completion of the exempted travel.

) Notwithstanding any exemption from the travel ban, listed individuas remain subject to the
other measures outlined in paragraph 1 of resolution 1822 (2008).

(9) Any changes to the information provided under paragraph (c) above, including with regard
to points of transit, shall require further consideration by the Committee and shall be received by the
Chairman no less than three working days prior to the commencement of the travel.

(h) Any request for an extension of the exemption shall be subject to the procedures set out
above and shdl be received by the Chairman in writing, with arevised itinerary, no lessthan five
working days before the expiry of the approved exemption.

0] The submitting State (or United Nations office/agency asin paragraph (a) above) shall
inform the Chairman immediately and in writing of any change to the departure date for any travel
for which the Committee has aready issued an exemption. Written notification will be sufficient in
cases where the time of departure is advanced or postponed no more than 48 hours and theitinerary
remains otherwise unchanged. If travel isto be advanced or postponed by more than 48 hours, or
theitinerary is changed, then a new exemption request shall be submitted in conformity with
paragraphs (a), (b) and (c) above.

()] In cases of emergency evacuation to the nearest appropriate State, including for medical or
humanitarian needs or through force majeure, the Committee will determine whether the travel is
justified within the provisions of paragraph 1 (b) of resolution 1822 (2008), within 24 hours once
notified of the name of the listed individual traveler, the reason for travel, the date and time of
evacuation, along with transportation details, including transit points and destination. The notifying
authority shall also provide, as soon as possible, adoctor’s or other relevant national official’s note
containing as many details as possible of the nature of the emergency and the facility where
treatment or other necessary assistance was received by the listed individual without prejudice to
respect of medical confidentiality, as well as information regarding the date, time, and mode of
travel by which the listed individua returned to his’her country of residence or nationality, and
complete details on al expenses in connection with the emergency evacuation.
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(k) Unless the Committee otherwise decides, all requests for exemptions and extensions thereto
which have been approved by the Committee in accordance with the above procedures, shall be
posted in the * Exemptions section of the Committee’ swebsite until expiry of the exemption.”

[footnotes omitted]
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TRAVEL BAN: EXPLANATION OF TERMS

1. Background

On 16 January 2002, by resolution 1390 (2002), the Security Council decided to impose atravel ban
on Usama bin Laden, members of the Al-Qaida organization and the Taliban and other individuals
associated with them as designated by the 1267 Committee on its Consolidated List. Thereisno
expiry date for the travel ban sanction measure which has been reiterated in subsequent Security
Council resolutions concerning the 1267 regime, most recently in paragraph 1 (b) of resolution 1822
(2008), adopted on 20 June 2008.

The travel ban measure requires all United Nations Member States to:

“Prevent the entry into or the trangit through their territories of these [the listed] individuals,
provided that nothing in this paragraph shall oblige any State to deny entry or require the departure
fromitsterritories of its own nationals and this paragraph shall not apply where entry or transit is
necessary for the fulfillment of ajudicia process or the Committee established pursuant to
resolution 1267 (1999) (the “ Committee”’) determines on a case-by-case basis only that entry or
transit isjustified”.

2. Objective of the travel ban

The Al-Qaida/Tdiban travel ban measure isintended to limit the mobility of listed individuals. As
with the other two measures referred to in paragraph 1 of resolution 1822 (2008), it is preventivein
nature and not reliant upon criminal standards established under national law. Member States are
encouraged to add the names of the listed individuals to their visalookout lists and national watch
lists to ensure effective implementation of the travel ban. Member States are also encouraged to
take other relevant measuresin accordance with their international and national obligations, which
may include, but are not limited to, cancelling visas and entry permits or refusing to issue any
visa/permit for listed individuals.

3. Member State obligations regarding the travel ban

All Member States of the United Nations are required to implement the Al-Qaida/Taliban travel ban
sanction measure against all individuals designated on the Consolidated List by the 1267 Committee,
(available at:http://www.un.org/sc/committees/1267/consolist.shtml). The travel ban measure applies
to all listed individuals wherever they may be located. The responsibility to implement the travel ban
measure lies with the State(s) of entry and/or transit.
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The travel ban measure reguires States to:

. Prevent the entry into their territories of the listed individuas, and
. Prevent the transit through their territories of the listed individuals
unless one of the three exemption provisions apply (explained in paragraph 4 below).

The obligation to prevent the entry of listed individualsinto territories appliesin all circumstances,
regardless of the method of entry, the point of entry or the nature of the travel documents used, if
any, and despite any permissions or visas issued by the State in accordance with its national
regulations.

The obligation to prevent the transit through a Member State’ s territory appliesto any passage
through the territory of a Member State, however brief, even if the listed individual has travel
documents, permissions and/or transit visas as required by the State in accordance with its national
regulations and is able to demongtrate that he/she will continue higher journey to another State.

4. Exemptions allowed under the travel ban

There are 3 types of exemption to the travel ban measure and they are described in paragraph 1(b)
of resolution 1822 (2008) itself:

(i) Entry into or departure of its own nationals

Thereis no obligation under the Al-Qaida/Taliban travel ban for aMember State to deny entry into
or require the departure from itsterritories of its own nationals, including those who hold dual
nationdity.

(ii) Where entry or transit is necessary for the fulfillment of ajudicial process

Thereisno obligation to arrest or prosecute listed individuals on the basis of their designation on the
Consolidated List by the 1267 Committee. However, if there are reasonable grounds to suspect that
alisted individual has committed an offence punishable under national |egidation, the competent
national authority may take the appropriate measuresto alow entry or transit of that listed

individual into national territory to ensure his/her presence for the purposes of the fulfillment of a
judicid process.

This may include, but would not be limited to: allowing alisted individua to enter the territory of a
Member State in relation to judicia proceedings where the listed individuad’ s presence may be
necessary for the purposes of identification, testimony or other assistance relevant to the
investigation or prosecution of an offence committed by someone other than that listed individual,
or inrelation to civil proceedings.

Note: Member States are not required to report to the 1267 Committee the entry into or transit
through their territory of alisted individua when exercising their rights under exemptions (i) and
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(i1) above but any information on the entry into or transit through their territory of any listed
individual under these exemptions can be of interest to the Committee, and States are invited to
inform the Committee accordingly.

(iii) Where the 1267 Committee determines on a case-by-case basis only that entry or transit
isjustified

In November 2002, the 12567 Committee adopted a mechanism to consider requests for exemptions
from the Al-Qaida/Taiban travel ban measure (see Section 4, paragraph (m) of the Committee’s
Guiddines). On 2 September 2008, the Committee approved specific procedures in thisregard (see
Section 11 of the Committee’s Guidelines). The Committee’ s Guidelines can be found at:
http://www.un.org/sc/committees/1267/pdf/1267 quidelines.pdf.

In summary, under this third exemption provision, it is possible for listed individuals to apply for a
travel ban exemption for necessary travel such asfor medical treatment or the performance of
religious obligations through the State(s) of destination, the State(s) of transit, the State of
nationality, or the State of residence. If no effective central government existsin the country in
which the listed individua islocated, a United Nations office or agency in that country may submit
the requested exemption on his’her behalf. Except in cases of emergency, the travel can only take
place after formal approval by the 1267 Committee.

In cases of emergency, the Committee will determine whether the travel isjustified within the
provisions of paragraph 1 (b) of resolution 1822 (2008) within 24 hours once notified of the name of
the listed individual traveler and the other details set out in Section 11, paragraph (j) of the
Committee's Guidelines.

The Committee’ sdecisions on all requests for exemptions are reached by consensus of its Members
on a case-by-case basis, in accordance with its Guidelines.

All proposed uses of funds or other financia assets or economic resources in connection with the
travel may only be provided by the Committee in accordance with paragraph 1 of resolution 1452
(2002), as modified by paragraph 15 of resolution 1735 (2006). The procedures for making a
request under resolution 1452 (2002) can be found in Section 10 of the Committee's Guidelines,
available at: http://www.un.org/sc/committees/1267/pdf/1267 quidelines.pdf.
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CANADIAN PASSPORT ORDER S1-81-86

4. (1) Subject to this Order, any person who is a Canadian citizen under the Act may beissued a
passport.

(2) No passport shall be issued to a person who is not a Canadian citizen under the Act.

(3) Nothing in this Order in any manner limits or affects Her Mgjesty in right of Canada's royal
prerogative over passports.

(4) Theroyal prerogative over passports can be exercised by the Governor in Council or the
Minister on behalf of Her Majesty in right of Canada.

10.1 Without limiting the generality of subsections 4(3) and (4) and for greater certainty, the
Minister may refuse or revoke a passport if the Minister is of the opinion that such action is
necessary for the national security of Canada or another country.
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Charte Canadienne Des Droits et Libertés

1. La Charte canadienne des droits et libertés garantit les droits et libertés qui y sont énonceés. lls ne
peuvent étre restreints que par une regle de droit, dans des limites qui soient raisonnables et dont la
justification puisse se démontrer dans le cadre d'une société libre et démocratique.

6. (1) Tout citoyen canadien ale droit de demeurer au Canada, d'y entrer ou d'en sortir.

(2) Tout citoyen canadien et toute personne ayant le statut de résident permanent au Canada ont
ledroit :

(a) de se déplacer dans tout le pays et d'établir leur résidence dans toute province;
(b) de gagner leur vie dans toute province.
(3) Les droits mentionnés au paragraphe (2) sont subordonnés :

(a) aux lois et usages d'application générale en vigueur dans une province donnég, sils
n'établissent entre les personnes aucune distinction fondée principal ement sur la province
de résidence antérieure ou actuelle;

(b) aux lois prévoyant de justes conditions de résidence en vue de I'obtention des services
sociaux publics.

(4) Les paragraphes (2) et (3) n'ont pas pour objet d'interdire leslois, programmes ou activités
destinés a améliorer, dans une province, la situation d'individus défavorisés socialement ou
économiquement, si le taux d'emploi dans la province est inférieur ala moyenne nationale.

24. (1) Toute personne, victime de violation ou de négation des droits ou libertés qui lui sont
garantis par la présente charte, peut sadresser a un tribunal compétent pour obtenir la réparation
gue le tribunal estime convenable et juste eu égard aux circonstances.

(2) Lorsgue, dans une instance visée au paragraphe (1), le tribunal a conclu que des éléments de
preuve ont été obtenus dans des conditions qui portent atteinte aux droits ou libertés garantis par la
présente charte, ces é éments de preuve sont écartés sil est éabli, eu égard aux circonstances, que
leur utilisation est susceptible de déconsidérer I'administration de lajustice.
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Nations Unies Conseail de sécurité : Résolution 1822
Adoptée par le Conseil de séeurité a sa 5928° séance, le 30 juin 2008
Le Consail de sécurité,

Rappelant ses résolutions 1267 (1999), 1333 (2000), 1363 (2001), 1373 (2001), 1390
(2002), 1452 (2002), 1455 (2003), 1526 (2004), 1566 (2004), 1617 (2005), 1624 (2005), 1699
(2006), 1730 (2006) et 1735 (2006), ains que les déclarations de son président sur la question,

Reéaffirmant que le terrorisme, sous toutes ses formes et manifestations, constitue I’ une des
menaces |l es plus sérieuses contre la paix et la sécurité et que tous les actes de terrorisme, quels
qu'ils soient, sont criminels et injustifiables, quels qu’ en soient les motivations, I’ époque et les
auteurs, et condamnant une fois de plus catégoriquement le réseau Al-Qaida, Oussama ben Laden,
les Taliban et autres personnes, groupes, entreprises et entités qui leur sont associés pour les
multiples actes de terrorisme gu’ils ne cessent de perpétrer dans e but de provoquer lamort de
civilsinnocents et d’ autres victimes, de détruire des biens et de porter gravement atteinte ala
stabilité,

Reéaffirmant qu’il faut combattre par tous les moyens, dans le respect de la Charte des
Nations Unies et du droit international et notamment du droit international des droits de I’ homme,
du droit des réfugiés et du droit international humanitaire, les menaces que les actes de terrorisme
font peser sur lapaix et lasécurité internationales, et soulignant a cet égard le réle important que
I’ Organisation des Nations Unies joue dans la conduite et |a coordination de cette |utte,

Sefdicitant de |’ adoption par I’ Assembl ée générale de la Stratégie antiterroriste mondiae
de |’ Organisation des Nations Unies (A/60/288) du 8 septembre 2006 et de la création de I’ Equipe
specide de lalutte contre e terrorisme en vue d assurer |a coordination et la cohérence d’ ensemble
de |’ action antiterroriste menée par les organismes des Nations Unies,

Se déclarant & nouveau profondément préoccupé par la multiplication des actes de violence
et de terrorisme commis en Afghanistan par les Taiban et Al-Qaidaains que les autres personnes,
groupes, entreprises et entités qui leur sont associ és,

Rappelant sa résolution 1817 (2008) et renouvel ant son appui al’ action menée contre la
production illicite et le trafic de stupéfiants au départ de I’ Afghanistan et de précurseurs chimiques
vers ce pays, dansles paysvoisins, les pays situés le long des itinéraires empruntés par les
trafiquants, les pays de destination de la drogue et |es pays producteurs de précurseurs,

Exprimant la profonde préoccupation que lui inspire le détournement délictueux de
I"Internet par Al-Qaida, Oussama ben Laden, les Taliban et autres personnes, groupes, entreprises et
entités qui leur sont associes, pour réaliser des actes de terrorisme,
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Insistant sur le fait que le terrorisme ne peut étre vaincu que grace al’ adoption d’ une
démarche suivie et globale, fondée sur la participation et la collaboration actives de I’ ensemble des
Etats et organismes internationaux et régionaux, pour contrer, affaiblir, isoler et neutraliser la
menace terroriste,

Soulignant que les sanctions sont un instrument important prévu par la Charte des Nations
Unies de maintien et de rétablissement de la paix et de la sécurité internationales et soulignant
également, acet égard, lanécessité d’ une mise en oeuvre rigoureuse des mesures visées aul
paragraphe 1 de la présente résolution, comme important outil de [utte contre le terrorisme,

Priant instamment tous |es Etats Membres, |es organismes internationaux et les
organisations régionales d alouer suffisamment de ressources pour faire face alamenace
permanente et directe que représentent le réseau Al-Qaida, Oussama ben Laden et les Taliban ains
gue les autres personnes, groupes, entreprises et entités qui leur sont associés, notamment en
participant activement al’identification de ceux qui parmi eux devraient étre visés par les mesures
envisageées au paragraphe 1 de la présente résolution,

Soulignant une fois de plus que e dialogue entre |e Comité créé par larésolution 1267
(1999) (« le Comité ») et les Etats Membres est indispensable ala pleine mise en oeuvre des
MesUres prises,

Prenant note des difficultés auxquelles se heurte la mise en oeuvre des mesures prises par
les Etats Membres conformément aux dispositions énoncées au paragraphe 1 de la présente
résol ution et reconnaissant |es efforts que ne cessent de déployer les Etats Membres et le Comité en
vue d assurer que des procédures équitables et claires soient en place pour I’ inscription de
personnes, de groupes, d entreprises et d’ entités sur laliste éablie en application des résolutions
1267 (1999) et 1333 (2000) (« la Liste récapitulative »), et pour leur radiation de ceslistes, ains que
pour |’ octroi d’ exemptions pour raisons humanitaires,

Réaffirmant que les mesures envisagées au paragraphe 1 de la présente résolution ont un
caractere préventif et sont indépendantes des regles pénales de droit interne,

Soulignant que tous les Etats Membres sont tenus de mettre en cauvre intégralement la
résolution 1373 (2001), y compris en ce qui concerne tout membre des Taliban ou du réseau Al-
Qaida et les personnes, groupes, entreprises et entités associés au réseau Al-Qaida, a Oussama ben
Laden ou aux Taliban qui participent au financement d’ actes de terrorisme ou d’ activités terroristes,
les organisent, les planifient, les facilitent, les préparent, les exécutent ou leur apportent un soutien,
ou qui participent au recrutement de terroristes, ains que de faciliter le respect des obligations
imposées en matiere de lutte contre le terrorisme, conformément a ses résolutions sur la question,

Sefdicitant de lacréation, par le Secrétaire général, conformément alarésolution 1730
(2006), au sein du Secrétariat d' un point focal charge de recevoir les demandes de radiation et
prenant note avec appréciation de la coopération en cours entre le point focal et e Comité,
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Sefdicitant de la poursuite de la coopération entre le Comité et INTERPOL, notamment de
I’ @aboration des Notices spéciaes, qui aident |es Etats Membres & mettre en oeuvre les mesures
prises, et reconnaissant le role de I’ Equipe d’ appui analytique et de surveillance des sanctions («
Equipe de surveillance ») & cet égard,

Seféicitant de la poursuite de la coopération entre le Comité et I’ Office des Nations Unies
contre ladrogue et le crime, notamment en matiere d’ assistance technique et de renforcement des
capacités, destinée a aider les Etats Membres & honorer leurs obligations au titre de la présente
résolution et des autres résolutions et instruments internationaux pertinents,

Prenant note avec préoccupation de la menace persistante que représentent pour lapaix et la
securité internationales Al-Qaida, Oussama ben Laden, les Taliban et autres personnes, groupes et
entités qui leur sont associés et réaffirmant sa détermination afaire front & cette menace sous tous
Ses aspects,

Agissant en vertu du Chapitre V11 de la Charte des Nations Unies,
Mesures

1. Décide que tous les Etats doivent prendre les mesures résultant déjade I’ dinéab) du
paragraphe 4 de larésolution 1267 (1999), de I’ dinéac) du paragraphe 8 de larésolution 1333
(2000) et des paragraphes 1 et 2 de larésolution 1390 (2002) concernant Al-Qaida, Oussama ben
Laden, les Taliban et autres personnes, groupes, entreprises et entités qui leur sont associés, aing
qu'il ressort de laliste établie en application des résolutions 1267 (1999) et 1333 (2000) (la« Liste
récapitulative » ou « Liste »), asavoir :

@ Bloquer sans délai lesfonds et autres avoirs financiers ou ressources économiques
de ces personnes, groupes, entreprises et entités, y compris les fonds provenant de biens leur
appartenant ou contrdlés, directement ou indirectement, par eux ou par des personnes agissant pour
leur compte ou sur leursinstructions, et veiller & ce que ni cesfonds, ni d’ autres fonds, actifs ou
ressources économigues ne soient mis aladisposition, directement ou indirectement, de ces
personnes, groupes, entreprises et entités par leurs ressortissants ou par des personnes établis sur
leur territoire;

(b) Empécher I entrée sur leur territoire ou le trangit par leur territoire de ces personnes,
étant entendu qu’ aucune disposition du présent paragraphe n’ oblige un Etat & refuser & ses propres
ressortissants d’ entrer sur son territoire ou aexiger d’ eux qu'’ils quittent le territoire, le présent
paragraphe ne s appliquant pas dans les cas ou I’ entrée ou le transit sont nécessaires aux finsd’ une
procédure judiciaire ou lorsgue le Comité détermine au cas par cas uniquement que I’ entrée ou le
transit sejustifient;

(© Empécher lafourniture, lavente ou le transfert directs ou indirects a ces personnes,
groupes, entreprises et entités, a partir de leur territoire ou par leurs ressortissants établis hors de leur
territoire, ou au moyen de navires ou d’ aéronefs sous leur pavillon, d armements et de matériels
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connexes de tous types, y compris les armes et les munitions, les véhicules et |’ équipement
militaires, I’ équipement paramilitaire et les piéces de rechange pour les armes et matériels
susmentionnés, ains que de conseils techniques, d' une assistance ou d’ une formation portant sur
des activitées militaires,

2. Reéaffirme que les actes ou activités indiquant qu’ une personne, un groupe, une
entreprise ou une entité est « associé » a Al-Qaida, & Oussama ben Laden ou aux Taliban sont les
suivants:

@ Lefait de participer au financement, al’ organisation, alafacilitation, ala
préparation ou al’ exécution d' actes ou d’ activités en association avec le réseau Al-Qaida,
Oussama ben Laden ou les Taliban, ou toute cellulg, filiale ou émanation ou tout groupe
dissident, sous leur nom, pour leur compte ou les soutenir;

(b) Lefait defournir, vendre ou transférer des armements et matériels
CONNEXES a CeUx-Ci;

(© Lefait de recruter pour e compte de ceux-ci;

(d) Lefait de soutenir, de toute autre maniere, des actes commis par ceux-ci ou des
activités auxquellesils selivrent.
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Directivesrégissant la conduite destravaux du Comité

(adoptées e 7 novembre 2002, modifiéesles 10 avril 2003, 21 décembre 2005, 29

novembre 2006, 12 février 2007 et 9 décembre 2008)

11. Dérogationsaux mesuresd’interdiction de voyage

A I'dinéab) du paragraphe 2 de larésolution 1390 (2002), tel que réaffirmé par les résolutions
ultérieures, notamment al’ alinéab) du paragraphe 1 de larésolution 1822 (2008), le Conseil de
sécurité adécidé que I’ interdiction de voyager imposée par |e régime de sanctions visant Al-Qaida
et lestaliban ne s applique pas lorsque le Comité détermine, cela uniquement au cas par cas, que
I’entrée sur le territoire d’ un pays ou le transit par ce territoire est justifié.

@

(b)

(©

Vi.

Toute demande de dérogation doit étre présentée par écrit au Président du Comité,
aunom de lapersonne inscrite. Les Etats pouvant soumettre une demande par
I'intermédiaire de leur mission permanente aupres de |’ Organisation des Nations
Unies sont le ou les Etats de destination, le ou |es Etats de transit, I’ Etat de
nationalité et I’ Etat de résidence. S'il n’ existe pas d’ autorité centrale effective dans
le pays ou se trouve la personne inscrite, un bureau ou un organisme des Nations
Unies dans ce pays peut soumettre la demande de dérogation au nom de cette
personne.

Chague demande de dérogation doit parvenir au président du Comité le plus tot
possible, et dans tous les cas au moins cing jours ouvrables avant la date du voyage
envisage.

Chague demande de dérogation doit inclure lesinformations suivantes:

le numéro de référence permanent, le nom complet, lanationdité et le numeéro
du passeport ou du document de voyage de la personne inscrite sur laliste
récapitulative;

L’ objet du voyage et sajustification, avec copie des piéces pertinentes, détaillant
notamment les informations concernant réunions ou rendez-vous,

Ladate et I" heure du départ et du retour;

L’itinéraire complet du voyage, y compris les points de départ et de retour et
tous les points de trangit;

desinformations détaillés sur les moyens de transports utilisés, y compris, le cas
échéant, le numéro de dossier, les numéros de vol et le nom des navires,

L’ utilisation prévue des fonds ou autres avoirs financiers ou ressources
économiques liés au voyage. Ces fonds ne peuvent étre procurés que
conformément aux dispositions du paragraphe 1 de larésolution 1452 (2002), tel
gue modifié par le paragraphe 15 de larésolution 1735 (2006). Laprocédure a



(d)

(€

(f)

(9)

(h)

(i)

1)
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suivre pour présenter une demande au titre de larésolution 1452 (2002) est
enonceée alasection 10 des présentes directives.

Une fois que le Comité a approuvé une demande de dérogation al’ interdiction de
voyager, le Secrétariat en avise par écrit la mission permanente auprés de

I’ Organisation des Nations Unis de I’ Etat de résidence de la personne inscrite, e son
Etat de nationalité, de |’ Etat ou des Etats ol cette personne se rendra et de tout Etat
detrangit, ains que tout bureau ou tout organisme des Nations Unies concerné aux
termes du paragraphe a) ci-dessus, afin de lesinformer du voyage, del’itinéraire et
des horaires approuves.

L’ Etat dans lequel la personne inscrite adéclaré qu’ ele résiderait al’ issue du
voyage faisant I objet de la dérogation (ou le bureau ou |’ agence des Nations Unies
Visé au paragraphe a) ci-dessus) doit confirmer par écrit au Président du Comité,
dansun délai de cing jours ouvrables suivant la date alaguelle expire la dérogation,
gue le voyage a été effectué par cette personne.

Nonobstant toute dérogation al’ interdiction de voyager, |es personnes inscrites sur
la Liste récapitulative restent soumises aux mesures énoncées au paragraphe 1 dela
résolution 1822 (2008).

Toute modification des informations fournies conformément au paragraphe c) ci-
dessus, concernant notamment les points de transit, doit étre examinée par le Comité
et signalée a son président au moinstrois jours ouvrables avant la date du
commencement du voyage.

Toute demande de prorogation d’ une dérogation est régie par |les dispositions
énoncées ci-dessus et doit étre soumise par écrit au Président du Comité
accompagnée de I’ itinéraire modifié, au moins cing jours ouvrables avant la date
d expiration de la dérogation approuvee.

L’ Etat auteur de la demande (ou |e bureau ou |’ agence des Nations Unies visé au
paragraphe a) ci-dessus) informe le Président du Comité, immeédiatement et par écrit,
de toute modification de la date de départ pour tout voyage ayant d§afait I’ objet

d' une dérogation. Une notification écrite suffit lorsque le début du voyage est
avance ou reporté de 48 heures au plus et que I’ itinéraire annoncé reste inchangé. Si
le début du voyage est avancé ou reporté de plus de 48 heures, ou s I'itinéraire est
modifié, une nouvelle demande de dérogation doit étre soumise selon les modalités
énoncées aux paragraphes a), b) et ¢) ci-dessus.

En cas d évacuation d’ urgence vers |’ Etat approprié le plus proche, notamment pour
des rai sons médical es ou humanitaires ou en cas de force magjeure, le Comité
détermine s le voyage est justifié aux sens des dispositions de |’ ainéab) du
paragraphe 1 de larésolution 1822 (2008) dans les 24 heures suivant la
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communication du nom de la personne inscrite qui doit effectuer le voyage, du motif
du voyage, de ladate et de I’ heure de I’ évacuation, ains que les précisions
concernant le transport, notamment les points de transit et la destination. L’ autorité
établie par un médecin ou un autre responsable national compétent, donnant autant
de détails que possible sur lanature de I’ urgence et le lieu ou le traitement ou toute
autre assistance nécessaire a été recue par la personne concernée, sans prejudice du
respect du secret médical, ains que desinformations concernant la date et I’ heure du
retour de cette personne dans son pays de résidence ou de nationalité, et le moyen de
transport utilisé, et des détails complets sur toutes les dépensesliées al’ évacuation

d urgence.

Sauf décision contraire du Comité, toute demande de dérogation et de prorogation

d'une dérogation qui a été approuvée selon la procédure ci-dessus est affichée sur le
site Web du Comité, alarubrique « Dérogations » jusgu’ a son expiration. »

[notes de bas de page omis]
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EXPLICACION DE L'INTERDICTION DE VOYAGER

1. Historique

Le 16 janvier 2002, le Consell de sécurité a déecidé, par sarésolution 1390 (2002), d’imposer une
interdiction de voyager a Oussama ben Laden, aux membres de |’ organisation Al-Qaida, aux
Taliban et autres personnes qui leur sont associées, ainsi qu'’ils figurent sur la Liste récapitulative
établie par le Comité 1267. Aucune date d' expiration n’ a été fixée pour lamesure d’ interdiction
de voyager, qui a été réaffirmée dans les résolutions ultérieures du Conseil de securité
concernant le régime des sanctions imposées par larésolution 1267 et plus récemment al’ alinéa
b) du paragraphe 1 de larésolution 1822 (2008), adoptée le 30 juin 2008.

Autitre de lamesure d' interdiction de voyager, tous |es Etats Membres de I’ Organisation des
Nations Unies doivent :

“Empécher |’ entrée sur leur territoire ou le transit par leur territoire de ces personnes
[inscrites sur la Liste], étant entendu qu’ aucune disposition du présent paragraphe

" oblige un Etat & refuser & ses propres ressortissants d’ entrer sur son territoire ou &
exiger d’'eux qu'ils quittent le territoire, le présent paragraphe ne s appliquant pas
danslescas ou |’ entrée ou le transit sont nécessaires aux fins d’ une procédure
judiciaire ou lorsgue le Comité crée par larésolution 1267 (1999) (le « Comité »)
détermine au cas par cas uniquement que |’ entrée ou le transit se judtifient.”

2. Objectif de!’interdiction de voyager

Lamesure d interdiction de voyager visant Al-Qaida et les Taliban a pour objectif de limiter les
mouvements des personnes inscrites sur laListe. Comme les deux autres mesures visées au
paragraphe 1 de larésolution 1822 (2008), €lle aun caractere préventif et ne repose pas sur les
normes établies en vertu du droit pénal interne.

L es Etats Membres sont invités a gjouter les noms des personnes concernées a leur liste de
surveillance des visas et aleur fichier national de contrdle pour assurer une application effective
del’interdiction.

L es Etats Membres sont également invités & prendre d’ autres mesures pertinentes conformément
aleurs obligations internationales et nationales, notamment d’ annuler les visas et autorisations
d entrée ou de refuser de délivrer des visas ou autorisations d’ entrée aux personnes inscrites sur
laListe.

3. Obligations des Etats Membres eu égard a |’ interdiction de voyager

Tous les Etats Membres de I’ Organi sation des Nations Unies sont tenus d’ appliquer lamesure
d'interdiction de voyager contre toutes les personnesinscrites sur la Liste récapitulative établie par
le Comité 1267. L’ interdiction de voyager s applique atoutes les personnes inscrites sur laListe, ou
qu' elles setrouvent. Il incombe &’ Etat o entrée ou de transit la responsabilité d’ appliquer la
mesure.
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Au titre de lamesure d interdiction de voyager, les Etats doivent :
. Empécher |’ entrée sur leur territoire des personnes inscrites sur la Liste; et

. Empécher letrangit par leur territoire des personnesinscrites sur laListe, sauf S
I”une destrois dispositions portant dérogation s applique (voir explication au paragraphe 4 ci-
dessous).

L’ obligation d’empécher I’ entrée sur leur territoire des personnes inscrites sur la Liste s applique
en toutes circonstances, quels que soient la méthode d’ entrée, le point d’ entrée ou la nature des
documents de voyage utilises, le cas échéant, et en dépit de toute autorisation ou de tout visa
délivrés par I’ Etat conformément & la réglementation nationale.

L’ obligation d empécher letransit par le territoire d un Etat Membre s applique & tout passage &
travers leterritoire d’ un Etat Membre, s bref soit-il, méme s I’ intéressé dispose des documents de
voyage, des autorisations ou des visas de transit exigés par |’ Etat conformément & sa réglementation
nationale et peut démontrer qu'il poursuivra son voyage vers un autre Etat.

4. Dérogations al’interdiction de voyager

Il est prévu trois types de dérogation alamesure d' interdiction de voyager, ains qu'il ressort de
I’alinéa b) du paragraphe 1 de larésolution 1822 (2008):

(i) Entrée de ressortissants de |’ Etat sur son territoire ou départ de ressortissants du territoire

Lamesure d interdiction de voyager visant Al-Qaidaet les Taliban ne fait pas obligation aun Etat
Membre de refuser & ses propres ressortissants, y compris ceux jouissant de la double nationalité,
d entrer sur son territoire ou d’ exiger d’ eux qu’ils quittent le territoire.

(i) Lorsquel’ entrée ou letransit sont nécessaires aux fins d' une procédure judiciaire

Lamesure d interdiction de voyager ne fait pas obligation d’ arréter ou de poursuivre les personnes
concernées au motif qu’ elles sont inscrites sur la Liste récapitul ative établie par |le Comité 1267.
Toutefois, S'il y adesraisons de soupgonner toute personne inscrite sur la Liste d’ avoir commis une
infraction passible de peines en vertu de lalégidation nationale, |’ autorité national e compétente peut
prendre les mesures voulues pour permettre |’ entrée ou le transit sur le territoire national de cette
derniére de sorte qu’ elle soit présente aux fins d’ une procédurejudiciaire.

Il pourrait s agir notamment, sans que cette liste soit limitative, de permettre a toute personne
inscrite sur laListe d entrer sur le territoire d’ un Etat Membre en rapport avec une procédure
judiciaire lorsgque la présence de cette personne peut étre nécessaire aux fins d’identification, de
témoignage et de toute autre assistance dans le cadre de |’ enquéte ou des poursuites engagées a
raison d’ une infraction commise par quelqu’ un d’ autre que la personne inscrite sur laListe, ou en
rapport avec une instance civile.
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Note : Les Etats Membres ne sont pas tenus de signaler au Comité 1267 |’ entrée sur le territoire ou
letrangit par leur territoire de toute personneinscrite sur laListe lorsqu’ils exercent leurs droits en
vertu des dérogationsi) et ii) ci-dessus. Néanmoins, éant donné que tout renseignement concernant
I’entrée ou le transit d’ une personneinscrite sur laListe au titre de ces dérogations peut présenter un
intérét pour le Comité, |es Etats sont invités & en informer le Comité en conséguence.

(iii) Lorsgue le Comité détermine au cas par cas uniquement que |’ entrée ou le transit se
justifient

En novembre 2002, le Comité 1267 a adopté un mécanisme pour examiner les demandes de
dérogation alamesure d'interdiction de voyager visant Al-Qaida et les Taliban (voir le paragraphe
m) de la section 4) des Directives du Comité [PDF]). Le 2 septembre 2008, |e Comité a approuvé
des procédures précises a cet égard (voir lasection 11 des Directives du Comité).

En résumé, au titre de cette troisiéme dérogation, les personnesinscrites sur la Liste peuvent
solliciter une dérogation pour effectuer des voyages nécessaires, notamment pour subir un
traitement médical ou pour s acquitter de leur devoir religieux, par I'intermédiaire de |’ Etat de
destination, de I’ Etat de transit, de I’ Etat de nationalité ou de I’ Etat de résidence. S'il n’ existe pas de
gouvernement central effectif dans le pays ou setrouve I'intéressé, le bureau ou |’ organisme des
Nations Unies dans ce pays peut présenter lademande de dérogation en son nom. Sauf

cas d’ urgence, le voyage ne peut avoir lieu qu’ apres approbation officielle du Comité 1267.

En cas d' urgence, le Comité détermineras le voyage sejustifie en vertu des dispositions de |’ alinéa
b) du paragraphe 1 de larésolution 1822 (2008), dans les 24 heures, une fois que lenom de la
personneinscrite sur Laliste qui souhaite voyager et |es autres renseignements visés au paragraphe
J) delasection 11 des Directives du Comité lui auront été communiqueés.

Le Comité prend ses décisions concernant les demandes de dérogation par consensus et au cas par
cas, conformément a ses directives.

L es utilisations proposees des fonds et autres actifs financiers ou ressources économiques en rapport
avec le voyage ne sont accordées par e Comité qu’ en application du paragraphe 1 de la résolution
1452 (2002), modifié par le paragraphe 15 de larésolution 1735 (2006). On trouverales procédures
asuivre pour présenter une demande au titre de larésolution 1452 (2002) ala section 10 des
Directives du Comité [PDF].
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Décret sur les passeports canadiens, TR/81-86
4. (1) Sous réserve du présent décret, un passeport peut étre délivré atoute personne qui est citoyen
canadien en vertudelaLoi.
(2) Aucun passeport n'est délivré aune personne qui n'est pas citoyen canadien en vertu delaLoi.

(3) Le présent décret n'a pas pour effet de limiter, de quelque maniere, la prérogative royae que
possede Sa Mgjesté du chef du Canada en matiere de passeport.

(4) Laprérogative royale en matiére de passeport peut étre exercée par le gouverneur en conseil ou
le ministre au nom de Sa Mg esté du chef du Canada.

10.1 Sans que soit limitée la généralité des paragraphes 4(3) et (4), il est entendu que le ministre
peut refuser de délivrer un passeport ou en révoquer un sil est d'avis que cela est nécessaire pour la
sécurité nationale du Canada ou d'un autre pays.



Docket: T-727-08
ANNEX B

SUMMARY OF ASSURANCES TO PROVIDE AN EMERGENCY PASSPORT

His return has been the subject of discussions at the highest levels, including Ministers, and a
decision was taken that he was “ entitled to a one-time Canadian travel document that would allow
him to travel to Canada.

undated, Applicant’s Record p. 149

Consular officials would provide atemporary travel document (and other consular assistance as
appropriate) for Mr. Abdelrazik to return to Canada if travel arrangements could be made.....
Asa Canadian citizen, Mr. Abdelrazik is entitled to a one-time Canadian travel document that
would alow him to travel to Canada. Canadais not, however, prepared to make extraordinary
arrangementsto provide for Mr. Abdelrazik’ stravel to Canada.

undated, Applicant’s Record p. 149

Q: If Air Canada or any other carrier agreesto fly this person to Canada, would FAC assist him
in obtaining the travel documents necessary for his return?
A: Y es, we would, as we would assist any Canadian trying to return to Canada. In this case,
Mr. Abdelrazik would be issued a document (Emergency Passport) permitting him a one-way return
to Canada

July 28, 2004 Draft 10, Press Lines Privacy Act Disclosure p. 1072

Q: AsaCanadian citizen, isn't Mr. Abdelrazik entitled to return to Canada?
A: Y es, as a Canadian citizen, Mr. Abdelrazik is entitled to atemporary Canadian travel
document that would facilitate histravel to Canada. However, asaresult of security concerns,
airlines have indicated that they are not in a position to provide Mr. Abdelrazik with passenger
service from Sudan to Canada. In the absence of a confirmed itinerary, we cannot issue a temporary
travel document.

July 30, 2004, no attribution, Applicant’s Record p. 166

Generally speaking, we will continue to provide consular assistance — the basic services of visiting
him, communicating with his family, ensuring that his rights are protected under international
conventions, issuance of atemporary travel document, etc.

August 4, 2004, email from D. Dyet to D. Hutchings, Applicant\s Record p. 942-943
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[y]ou should inform Mr. A. the next time he calls that the government of Canadais not in aposition
to arrange for histravel to Canada. Our offer for a EP till stands but we cannot intervene with the
airlinesto arrange the flights

August 4, 2004, email from D. Dyet to D. Hutchings, Privacy Act Disclosure, p. 1203

| will pass on the message that Canadais not in aposition to arrange histravel but that we are
willing to give him an EP.
August 4, 2004, email from D. Dyet to S. Ahmed, Applicant’s Record p. 944

| passed your message to Mr. A, ie that the GOC was not in a position to arrange his travel but that
we are prepared to issue him an EP.
August 4, 2004, email from D. Hutchingsto D. Dyet, Privacy Act Disclosure p. 1202

His Canadian passport expired while he was in detention, and both he and the Sudanese authorities
are asking usto renew it. The Passport Office has however instructed that he be issued an
emergency passport only, once arouting is confirmed. Such a passport would be valid for a one-
way trip to Canada only, according to dates and routing specified on the passport.

August 4, 2004, email from D. Hutchingsto D. Dyet, Applicant’s Record p. 947

The Passport Office has previoudy authorized the issuance of an EP for Mr. Abdelrazik’ s return to
Canada. Despite the changesto histravel plans, we are still prepared to authorize the issuance of an
EP provided all usua requirements are met.

August 4, 2004, Case Note 126, Privacy Act Disclosure p. 739

Mr. A. phoned and asked if there were any new devel opments, we told him about the same offer,

that we are willing to issue him an EP once we have a confirmed route and he asked who should

provide it we told him it should be him not us, he asked how he can do it when he is a detainee.
August 15, 2004, Case Note 135, Privacy Act Disclosure p. 752

GOC position isthat we are willing to give him an EP for repatriation to Canada, where there are no
charges against him, but we are not in a position to overrule the airlines decision.
August 17, 2004, Case Note 136, Privacy Act Disclosure p. 753

Mr. Abddrazik travelled to Sudan on his Canadian passport and says he has not had a Sudanese
passport for some time. His Canadian passport expired while he was in detention, and both he and
the Sudanese authorities are asking usto renew it. The Passport Office has however instructed that
he be issued an emergency passport only, once arouting is confirmed. Such a passport would be
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valid for aone-way return trip to Canada only, according to dates and routing specified on the

passport.
September 9, 2004, no attribution, Applicant’s Record p. 186

We have been going around the same course with Mr. A. for sometime now. We were prepared to
issue him an emergency passport if he could secure air passage out of Sudan. This he could not do.
No airline would carry him because of his alleged past associations. Thisisunlikely to have
changed.

September 27, 2004, email from K. Sgurdson to D. Hutchings, Applicant’s Record p. 180

Canadian officials have offered Mr. Abdelrazik an Emergency Passport for a one-way return to
Canada provided that he is able to make his own travel arrangements.
September 29, 2004, email from D. Dyet to K. Sgurdson, Applicant’s Record p. 177

Canadian officials have offered Mr. Abdelrazik an Emergency Passport for a one-way return to
Canada provided that he is able to make his own travel arrangements.
September 30, 2004, email from K. Sgurdson to D. Dyet, Applicant’s Record p. 514

| said we were prepared to issue an EP once afeasible mode of transport wasidentified and | would
advise Ottawa of this proposal.
October 18, 2004, email from D. Hutchings to K. Sgurdson, Applicant’s Record p. 949

The response of the Canadian government is straight forward: consular service, in the form of an
Emergency Passport, should be given to the subject only once the Cdn gov’t (all interested depts
and agencies) hasfull details of his approved travel plans.

Only when we have dl thisinformation will we be in a position to give the go-ahead for the
issuance of an EP. Please note that final authority rests with Ottawa.
October 26, 2004 email from K. Sgurdson to D. Hutchings, Applicant’ s Record p. 161

| (or Alan Bones) could explain in the course of that mtg that Canada continues to express concern
about his case to the GOS and stands ready to provide consular service including an emer ppt if
travel becomes possible.

March 21, 2005, email from D. Hutchingsto K. Sgurdson, Applicant’s Record p. 715
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| told him that to my knowledge there was no change in the Cdn position. We were prepared to
issue an emergency ppt if transport and an itinerary could be confirmed. | was not aware of any
new possibilitiesin that regard.

April 10, 2005 email from D. Hutchingsto O. Gaudet-Fee, Privacy Act Disclosure p. 103

His return has been the subject of discussions at the highest levels, including Ministers, and a
decision was taken that he was “entitled to a one-time Canadian travel document that would allow
him to travel to Canada. ..

June 23, 2005 memo from D. Dyet, Applicant’s Record p. 163

AsaCanadian citizen, Mr. Abdelrazik is entitled to a one-time Canadian travel document that
would alow him to travel to Canada. Canadais not, however, prepared to make extraordinary
arrangementsto provide for Mr. Abdelrazik’ stravel to Canada

In the absence of a confirmed itinerary, the Government of Canada cannot issue atemporary travel
document.
Soeaking points January 31, 2007, Security and Emergency Preparedness,
Applicant’ s Record p. 211

The position of the Government of Canada to date has been that Mr. Abdelrazik isa Canadian
citizen and has the right to return to Canada, provide he can secure his own travel arrangements.
The Canadian Embassy in Khartoum is prepared to issue an emergency Canadian passport to Mr.
Abderazik. Thiswould not be done until travel arrangements have been confirmed.

October 15, 2007, email from IFM to IS, Applicant’s Record, p. 260

A request for an exemption to the travel ban was suggested as aternate solution. J_LH/Nolke
explained that as a Canadian, Mr. Abdelrazik had the right to come back to Canada— The question
was rather how to do so. CNO confirmed that an emergency passport or travel document could be
issued (subject to Passport Canada approval) as had been the case when CNO had initially tried to
repatriate Mr. Abdelrazik, but that atravel itinerary would be required in order for such a document
to beissued. However, CNO pointed out that since Mr. Abdelrazik remained on the USnofly list,
we would need to be creative in determining how to bring him back to Canada as many airlines and
countriesrely on that list.

February 29, 2008, email from K. Boutin to C. Mclntyre, Applicant’s Record, p. 221-222

With respect to Mr. Abdelrazik’ s passport application, | would like to remind you of our
commitment, expressed in our meeting of February 27, to ensure that he has an emergency passport
document to facilitate hisreturn to Canada. We stand by that commitment.

April 18, 2008, letter from S. Robertson to Y. Hameed, Applicant’s Record p. 512
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We therefore have to know what our position would beif heisreleased. | suggest weremain
responsive. If Mr. A isable to make an airline booking to Canada, we will issue an emergency
passport and provide atransportation loan if he signs an undertaking to repay.

March 17, 2005, email from K. Sgurdson to D. Livermore, Applicant’s Record p. 791

Question now, as noted in email, is whether we can continue to refuse to renew his Cnd ppt, which
expired during his period of detention. Y ou had said that we should give him only an emergency
ppt once he had submitted hisitinerary and that itinerary had been approved in Ottawa. Asheison
the blacklist, he cannot submit an itinerary so we are effectively denying him a ppt even though he
is now unconditionally free in Sudan, there are no charges against him in Sudan or in Canada, and
heisno longer...under investigation in Sudan. Would appreciate your thoughts.

August 8, 2005, from Khartoum Embassy, Applicant’s Record p. 899

AsaCanadian citizen Mr. Abdelrazik has a prima facie right to return to Canadaand we are
prepared to issue travel documents when anitinerary is established. Should the Sudanese
Government wish to make air transportation available for the repatriation of Mr. Abddrazik, we can
assure that Canadian authorities will facilitate access to Canadian airspace and granting of landing
rights.

December 20, 2005, Letter from Canadian Embassy Khartoum, Respondent’ s Record p. 276

Canadian government efforts to facilitate Abdelrazik’ s return to Canada will hinge on his having
confirmed flight and travel arrangements. The point on which they foundered in June 2004
[redacted].remainson aUS no fly list and cannot exclude that he would be refused boarding or
detained at a stop-over en route.
May 5, 2006, Information Memorandum for The Minister of Foreign Affairs,
Applicant’ s Record p. 905

Seewhat hislonger term plans are— it will most likely include areturn to Canada. Explain the
situation and the limitations (in terms of consular issues). From the beginning, he has been
informed that should he provide an itinerary, he would be provided with an EP. This has not
changed but we do need an itinerary and he will have to pay for hisown ticket. Perhaps his family
can help.

June 27, 2006, Case Note from O. Gaudet-Fee, Applicant’s Record p. 864

Abdelrazik appearsto bein fairly good health but first impressions are that of a broken man. When
informed that we could not guarantee his return to Canada and that atravel itinerary would be
required before atravel document could be issued Abdelrazik was visibly shocked.

July 20, 2006, from Khartoum Embassy, Applicant’s Record p. 870
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1. Has the passport in this case not been issued because Mr. Abdelrazik does not present
sufficient information to establish hisidentity of Canadian citizenship, which is ground A (Exhibit 4
s. 520.1--Reasons for refusal) (Q:167)

A passport application isan application for atravel document.
Passport Canada has discretion regarding the type of travel document
issued, beit alimited validity passport or aregular passport. Both the
Department of Foreign Affairs and International Trade and Passport
Canada have, to the best of my knowledge, always maintained that
Mr. Abdelrazik will be issued an emergency passport for return to
Canada as soon as a confirmed travel itinerary can be secured. To
the best of my knowledge that is the response to his application. As
far as| understand, Mr. Abdelrazik would not be entitled to alimited
validity passport if hisidentity as a Canadian citizen were in issue.

2. Areyou aware why Mr. Abdelrazik has not been given a passport.(Q: 170)

| have some knowledge of the processing of Mr. Abdelrazik’s
passport application viaacomputer screen available to me on-line
that | reviewed subsequent to the completion of my cross-
examination. That computer screen indicatesthat Mr. Abdelrazik is
on the Passport Canada SL and therefore requires authorization from
Passport Canada before he can be issued with atravel document. He
has been advised that he must present a confirmed travel itinerary for
histravel back to Canada before he can be issued with alimited
validity passport (aka emergency passport).

December 17, 2008, Answer s given by S. Robertson to Questions put on Examination,

Applicant’ s Record p. 875

Note that pending the outcome of our investigation, no regular passport services will be provided to
your client. However, notwithstanding any of the foregoing, in order to facilitate Mr. Abdelrazik’s
return to Canada, Passport Canada will issue an emergency passport to Mr. Abddlrazik, upon his
submission of aconfirmed and paid itinerary to the Consular Section of the Canadian Embassy,

Khartoumn.
December 23, 2008, letter from F. Fernandesto Y. Hameed, Applicant’ s Record p. 884
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