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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Sudaryed in Australia on and applied to the
Department of Immigration and Citizenship for atBotion (Class XA) visa [in] January
2009. The delegate decided to refuse to grantifze[w] April 2009 and notified the
applicant of the decision and his review rightdditer dated [in] April 2009.

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] April@®for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definegtticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The protection visa application

The applicant provides in the visa application feitimat he is a Sudanese citizen, he was
born in Nyala, Sudan on [date of birth deleteddocsidance with s.431(2) of the Migration
Act as it may identify the applicant] and is ag@&dy@ars. He states that she speaks, reads and
writes English and Arabic. He has completed 17 ye&education and graduated with a
Science degree (chemical engineering technolog¥®#8. His employment history

indicates that he began as a self employed horaedntl went on to various positions with
companies in oilfields. His final position is dabed as chemical engineer/senior processing
officer.

The applicant states that he last left Sudan t@xiakie training in Malaysia. He fled to
Australia from the Islamic political group that deading Sudan; and he fears harm and
persecution by the authorities if he were to retarBudan He indicates that he will set out
his claims in a separate statement.

The applicant states that he married [in] April 208is wife lives in Sudan. His mother and
a number of siblings live in Sudan, one siblingridia and one in Canada.

The applicant provided certified copies of his past birth certificate, marriage certificate,
his academic qualifications and number of otheniimg awards and course attendance or
participation.

The applicant’s first statutory declaration

The applicant provided a statutory declarationdifit§ February 2009 setting out his claims
which may be summarised as follows (the full staenis at D1, folios 76-86):

He states his place and date of birth and staggshtharrived in Australia on a visitor visa
[in] December 2008. He states that he grew up iriubaHe provides his academic history
and qualifications; and his employment history.

He states that in the last six years that has beeftict in Sudan. Oilfields are routinely
attacked by rebels from Darfur. Government secdoityes suspect employees who are from
Darfur and employees who are not members of tlaenisl Party of being complicit with the
rebels and interrogate and torture them. Despi@bano involvement with the rebels or any
political involvement he had this experience oreéhoccasions.



The team then asked him similar questions as #naqus team had. They brought into the
room his belongings including his laptop. He hadmdimaded information about the
company and the oilfield as part of his work wile tompany. He also had BBC reports
about the war in Darfur which he had downloaderktul at a later date.

After he denied any links with the rebels, theyeakkim about the documents on his laptop.
He explained that these were for his personal ndena had no intention of providing them
to anyone. They threatened to kill him and his famiihey told him that they have the power
to do whatever they wanted. Hours later they taak dutside and beat him in a similar way
as he had been beaten by the other team. Tortlmevéal for many hours and was held in
another room made of mud and bound in chains.

The following morning the team from Khartoum retedrand he was taken to the office and
interrogated. Again he was beaten and tortured tiféeinterrogation and late in the evening
he was taken and held in the mud room and chaBtcthis time the room was full of water.

The following morning he was taken and again imgated and beaten and at around 2pm he
went into a coma. He woke up in the company climithe evening. The company security
personnel came and told the applicant that thergovent security men had told the

company that the applicant was involved in a cardsnt but he has informed the applicant’s
department that he was attacked by locals. He edvige applicant not to report the incident
or to inform anybody of it. The company securityeiinwhat had actually happened but they
take orders from the government security. Afteuacbone week he left the clinic and
returned to his duties in Khartoum He did not &glyone of the incident as he feared losing
his job and that his family may be harmed. He hadnoney to leave Sudan and he could not
leave his family alone in Sudan.

The second occasion he was assaulted by govers@euntty was immediately following an
attack on the [Location A] oil field. Rebels attackthe oil field [in] October 2007. He was
arrested. He found out through the media repodisttte leader of the rebel group that
attacked the oil field was his friend, [PersonTljey had previously worked together as
employees at the [company name deleted: s.43H2)knew [Person 1] to be political and
well-educated. He was unafraid to speak even thd@gugas risky. They would sit together
during breaks and discuss the political situatroBDarfur. He did not know that [Person 1]
was a rebel. He knew him to be a quiet and peacadnl who had not spoke of any intentions
to join the rebels. He did not maintain contactwfRerson 1].

He thinks that the security forces would have hétkan [Person 1] and had knowledge of
who his friends and associates were. The secunitg$ also suspected that the applicant had
given [Person 1] information about the [Locationd]field. They told him this during the
interrogation over five days in a security camprriba oil field. During the period of five

days he was abused, beaten and tortured. He thenk&s released because the security
forces realised that he didn’t know anything and hat provided information to [Person 1].
His company bosses also asked for his release $edtaey needed him as he was the only
senior processing engineer in the department.

The third occasion he was detained was [in] Decer2b@7 after an attack on the [Location

B] oil field. They asked him questions; they thezad him and then released him. He was
detained for one day. The reason for his quickasdevas because he was needed to attend to
a problem at the oil field.



In February 2008 his company selected him to dddtaysia for six months to undertake
further training. He had already obtained a passpd005, before the security forces began
to harass him. Others in the company had the oppitytto go for further training after
around two years of service with the company; was his first opportunity which came after
around eight years of employment. He thinks he dissiminated against in this and in other
aspects such as promotions, pay and benefits lebausas not a member of the Islamic
Party and he was from Darfur.

Before he left for Malaysia, in mid-April he manieThere was a ceremony and relatives
from Darfur came to where he lived in Omdurman. kdmately following this he he and his
wife left Sudan and travelled to Malaysia. His fgmwho came from Darfur continued to
stay at his house in Omdurman according to Sudaregiéon.

In May 2008, whilst he was in Malaysia, there wastiack on Omduman. The security
forces suspected his family of involvement with &tick because they were related to him
and they are from Darfur.

[In] May 2008 six government security men went i House and asked questions of his
father, eldest brother and uncle about the appliaad the rebels. They searched the house.
His father tried to stop the security men from @ntgthe women'’s part of the house. They
hit his father and he fell. His father was recowgrirom surgery and began to bleed. They
did not allow his father to go to hospital. By tivae they left, it was too late and his father
bled to death. His uncle had a pre-existing heartittion; he suffered a heart attack from the
shock and went into a coma. He died the next desp. Weeks later his brother told by
telephone what had happened. The rest of the fanolyed to stay with friends and relatives.
His brothers disappeared.

While in Malaysia, his wife became pregnant. It \aadifficult pregnancy and they were
running short of money. His wife decided to rethome to Omdurman She returned in
October 2008 and gave birth to a healthy babyfigirJune 2009.

Because of the death of his father and his unde;b&cause of his own experiences of
harassment in Sudan, he decided not to returndarShut to seek asylum in Australia. He
applied for a visitor visa to Australia. In orderlie granted the visa to Australia, he made up
a receipt from Western Union to demonstrate thdtduesufficient funds and would depart
Australia. He also made up an email purportingadrbm his company granting leave to
take a holiday in Australia. He did not seek protecin Malaysia because of the strong
relationship between Sudan and Malaysia. He fetli@dlalaysian authorities would return
him to Sudan.

The company has not paid him his salary since Nte£2008. He assumes he has been
dismissed and if he were to return to Sudan, hddvoel unemployed. He would have a very
low chance of gaining a job because the jobs artemed by members of the government’s
Islamic Party; he is not a member, and becauss fiemn Darfur. The only reason he was
able to gain his job previously and obtain the pasiwhich he did and which requires
government approval and security checks, was beaafus connection and some fortunate
circumstances.

While in Malaysia, he has heard from a friend idl&uin a telephone conversation in
October 2008 that he is on a government securégkiist. They were friends at university;
his friend’s uncle is in the Sudanese governmerur#y forces and holds a high rank. Itis a
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secret forces blacklist of people the governmespsats are possible threats to it. It is a list
of people who are not supposed to work in sensgoxernment areas, especially oil. Only
high-level persons know of this list.

His wife was detained and questioned for more tbanhours at the airport upon her return
to Sudan from Malaysia. She has received callsxgskie applicant’s activities and when he
would be returning to Sudan. She called the appiiaaday after she returned asking him to
arrange for her return to Malaysia. His family imd&n has also had visits from strangers
asking about the applicant. People also went tavliess mother’s house, where his wife is
staying, asking if the applicant was there.

He fears returning to Sudan as he believes he wmiktrested on arrival. He would at least
be tortured or killed. He fears for his family esiadly his wife and daughter and about his
mother.

The review application

In support of the review, the applicant submittestadutory declaration dated [in] May 2009
and attachments (see T1, folios 37-43) which magumemarised as follows:

The applicant’s second statutory declaration

The applicant confirms his earlier statement otddieleted: s.431(2)] February 2009 and
states that he wishes to clarify matters and re$pothe delegate’s decision record.

He refers to the delegate not accepting his cldibemg arrested and detained after the
attack on the [Location A] olil field [in] OctobefA7 (the delegate note that the applicant’s
passport indicated that he was out of Sudan dirtteeof the claimed attack and returned on
[date deleted: s.431(2)] October 2007). The appticanfirms that he was out of Sudan
between [date deleted: s.431(2)] and [date delstd81(2)] October 2007 as it is shown in
his passport. But he did not explain the travedigfirst statutory declaration as he did not
see it as important. He adds that his use of the Woimediately” when referring to his
second arrest was incorrect. He was arrested ¢e flgdeted: s.431(2)] October 2007.

[In] October 2007 he travelled to Egypt on a busagip with his boss. They returned with
spare parts needed for the company. He did notiamettiis trip in his original statutory
declaration because he did not see it as an impddature of his arrest. He returned to
Khartoum on [date deleted: s.431(2)] October 204¥ [¢he following day in] October he
returned to the [Location A] oil field with the geaparts procured in Egypt. At around 4pm
on [that day] he was arrested by security forcég fivo workers to whom he refers in his
first statutory declaration were arrested durirgydttack on the oil field [earlier in] October.
He had described the other two workers as Chinesbébelieves that one was an Iraqi and
the other an Egyptian. He did not notice this eimdris earlier statutory declaration when he
read through it.

In response to the delegate’s observations thaitddte claimed arrests, the applicant was
able to renew his passport and travel in 2007 &8 2nd continue in his employment, the
applicant states that he able to do so becaussthpany organised his flights. The
Khartoum authorities do not undertake thorough kf@¢ oil company employees who
travel for business purposes because the governmeds the income generated by crude
oil. The authorities assume that such employees akeady undergone full security checks
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before being employed. He was required to travehbse of his very important position with
the company.

In respect of his continued employment with [CompAihwhich is part-owned by the
Sudanese government, he believes he continueddémpyed because of his exceptional
professional skills. He does not believe that aeyiorthe higher ranks of the company knew
what had happened to him or that the security ®ohael informed the company that he was a
suspected rebel or had information about rebeks sHipervisors assumed that the security
forces had simply made a mistake.

The applicant adds that branches of governmenttiaetessary share information as the
systems which would enable information sharing dibaxist in Sudan. So, even though the
security forces were investigating him, it does metan that another branch involved in the
resources industry would be aware of the investgat

The applicant reiterates that he remained in Hisdgspite the fears he had because jobs such
as the one he had are difficult to find. He wagyuio the way he was able to be in that job
and if he were to look for a similar job, he woblave to undertake strict security checks and
he may not be as lucky as he was the first time.

He also comments on why he agreed that his witendb Sudan despite the risk he
perceived. He was unable to give her the careesiigred, she was sick and wanted to return
to be with her mother. He was also unsure whetaavduld have been issued a visitor visa
to Australia. He was concerned that if he had niaslevife stay with him in Malaysia and he
was unsuccessful in obtaining a visa to Austraéle,situation would become much worse.
He sent his wife back also knowing that her ungla member of the Islamist Party and
would be able to protect her.

The applicant also provided further comments reggrthe claimed attack on his family
home [in] May 2008. He has relatives from the Zagh#ibe. According to his culture, in
Sudan when relatives attend major events such ddimgs they stay for long periods of time
— up to months. When he had his wedding [in] Ap@08, both Fur and Zaghawa family
members attended. His father came to help witlptaparations for the wedding and became
ill. He had surgery after the wedding. Some fammlgmbers stayed to look after his father
even after he left Sudan The security forces attddks home because they suspected his
family members of being involved because they ala&ed to the applicant and they are from
Darfur, the security forces had also seen Zagh&was Darfur visit his home.

The attachments to the statutory declaration aialemchanges between the applicant and
persons at GNPOC regarding the reimbursement ofcalegkpenses.

Theapplicant appeared before the Tribunal [in] May26@® give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Arabic (Sudanese) and English languages.

The applicant was represented in relation to thiveby his registered migration agent. The
representative attended the Tribunal hearing.

The Tribunal hearing
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The applicant confirmed his personal details, fgradmposition and his education and
employment history as stated in previous documieaiisas submitted.

The applicant stated that he contacts his wife wieeaan afford to do so and the most recent
contact was the morning of the Tribunal hearing Wife contact his other family members
when she is able to see them, they live arounchone away from where she lives in
Omdurman.

| indicated to the applicant that after readingdtegements, | have formed the impression that
the authorities in Sudan have developed a sigmificegerest in him.

The applicant responded that the authorities haaged him very badly because he is from
Darfur At work, even though he was a senior engin@e managers used to humiliate him
by asking him to make the tea or coffee and ganegtiotocopying tasks. He felt that he did
not have the same rights as others and was urabjeetk freely. Security files are kept on
employees of oil fields. Given he is from Darfue, was always monitored. He is suspected
of supporting political dissidents.

| referred the applicant to his statements reggrtlia claimed arrest in October 2007. |
referred him to his statement where he had saichéhavas arrested “immediately” after the
attack on the [Location A] oil field, however hiagsport indicates that he was not in Sudan
at the time of the claimed attack on or aroundt[tfize], and that he had returned to Sudan
[after the attack] The applicant said that is atakis in the translation. He referred to another
instance in his statement where he also used the Womediately’ to demonstrate that the
way he used it should not be taken as it may usballused or understood in English. He had
stated in the same declaration that “immediatefigrehis wedding he and his wife left

Sudan, he added that he and his wife had marmeekljily] April 2008 and had in fact left
Sudan for Malaysia at the end of April 2008.

| also indicated to the applicant that | have coeed his clarification of this point, where he
stated in his second statutory declaration thaehened to Khartoum on [date deleted:
s.431(2)] October 2007 and the next day he tradétidLocation A] oil field and at 4pm of
that day the security forces arrested him. | ingiddhat it also appeared unusual that the
authorities had suspected him, but did not questionon arrival at the airport but would
allow him to move freely into Khartoum, travel ticofcation A] oil field and wait until nearly
the end of the following day to arrest him in coctian with the significant attack.

The applicant replied that he had travelled to Egypa business trip with his manager.
Officials at Khartoum Airport are not concernediwihose who work at petrol companies
because workers of petrol companies are trustedhawel been security cleared.

The applicant said that he believes communicateiwéen security departments is not
efficient. They use traditional methods of commatimn. Information given to one lazy
officer may not be acted upon. | indicated to hivattwhat he is now saying is inconsistent
with earlier evidence he has given and statemenfgdvided. It is also inconsistent with
information he has provided regarding his wife gedetained and questioned at the airport
for more than four hours when she returned to Sudan

The applicant said when he arrived at Khartoumaairfin] October 2007, the next day he
took a plane to the oil field which is a 2-3 haup;the arrived at around 1.00pm. He had
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important spare parts and he was the only sengmegsing engineer who was able to prform
the task.

| asked the applicant how the company was ablartotion without his presence while he
was sent to Malaysia for several months. He reghatihe has just remembered that before
he was sent to Malaysia two Sudanese workers femrother oil fieldjcame to where he
works on training exchange, they had experiencenserd able to replace him.

| asked the applicant about the government bladkiet he referred to in his written
statement, and the friend who told him he was anltkt. He said his friend, named [deleted:
s.431(2)], works in the warehouse of a ceramicspaom. He graduated as a textile engineer.
He contacted him while he was in Malaysia to getshef his own family. The applicant said
his friend’s uncle, [Person 2] works in the segufitrces. The applicant has known [Person
2] for a long time and they were close. Both meah éitdended the applicant’s wedding. He
had told his friend that the applicant’'s name ighanlist.

| indicated that | may find it implausible that afficer of the security forces, the government
agency that was pursuing him and purportedly agtddks family in May causing the death
and his father and his uncle, would warn him thatlame is on a government blacklist
which the applicant describes as only availableigt level officers.

| also indicated that | may find it unusual thatiwhn Malaysia and knowing that the
government is looking for him, he would continuetonmunicate with the [Company A]
where the government has a presence.

| referred the applicant to his statutory declarativhere he stated that he had “made up”
Western Union receipts and an email from his comparsupport his visitor visa application
to Australia He has submitted emails to the Tritbyo@porting to be communication
between him and personnel at his previous workepilacelation to medical expenses, so
why would these emails not be suspected of beiragdérup”. He said he has taken an oath
and has no reason to lie as he is now in Austraiso indicated that the evidence he gave
regarding sending his wife to Sudan while awarthefclaimed risk appears implausible. He
said that she was crying day and night, she saidinae is part of the Islamist government,
she told him that if he does not allow her to gokyahe would divorce him.

The applicant said he is trying to obtain the maldevidence from his wife in support of why
he contacted the company to redeem medical expdnsdgcated that | accept the claim that
his wife received medical attention in Malaysiat Balso found implausible that knowing

the claimed level of interest in him by the authies and the serious attack on his house, that
he would send his wife back to Sudan. The applisaitt that his wife insisted and that her
uncle is part of the Islamist government in Sudaslse would be safe staying with her
mother.

| asked the applicant about his travel out of Suétensaid the first time he travelled to Italy
through Holland in 2005. Then he travelled to Egyd007 and to Malaysia in 2008.

| put country information to the applicant from anmber of sources regarding Sudanese
nationals requiring exit visas to depart SudanoAle reports indicate that a person who is
of interest for reasons of association with pdditidissidents would be highly unlikely to
obtain an exit visa. However, the applicant wag ablexit Sudan twice after his claimed first
arrest and interrogation and torture by the sectwittes on suspicion of being associated
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with political dissidents in November 2006. | inglied to the applicant that if | were to rely
on the information from the international repoitsyould appear inconsistent that having the
profile he claims, he would have been able to obaai exit visa and depart Sudan to Egypt,
re-enter Sudan and exit again to Malaysia. | indi¢ahis may mean that | may not accept his
claims of arrest and detention or that the goventraESudan has any interest in him or that
the security forces attacked his home in 2008 ogusie death of his father and uncle, that |
may reject all of his claims. The applicant confihthat he understood the information and
its relevance to the review. | invited him to calesiif he wished to adjourn the review before
considering making comments and/or respondingeartformation.

A short adjournment was declared. When the heaesgmed, the applicant’s migration
agent commented that she and the applicant doawvet the benefit of the reports to which |
referred. | responded that | expect the migratigend and the applicant would wish to make
further submissions and | will provide referencette reports | have and allow time to
respond. The migration agent made comments abdublaspecificity of reference to
‘authorities’ responsible for passports in Sudathainternational reports and whether those
authorities have links with the security forced ti@ applicant fears.

The applicant made a short statement that hetfagelled out of Sudan to Italy in 2005
which was before his first arrest. He said thaish@ot sure whether those who arrested and
detained him belonged to the Janjaweed militidnerformal government security forces. The
militia members present themselves as governmamitadput sometimes operate of their
own accord and without government direction. He $& does not know if the security
forces from the oil fields reported to the Khartogovernment security forces, to which level
and to which department, and that his travel weanged by the a department within the
company. The applicant indicated that he does nowkf the central government security in
Khartoum may not have known of the incident or siéginterest in him because it may have
been the Janjaweed operating of their own accdrdrefore it may explain why he was able
to obtain exit visas. The applicant added that sones people who arrive by helicopter may
not be from the government, he simply does not khow the army operates. He repeated
that he does not know if those who arrested hilddmember 2006 were pure Janjaweed
acting alone or as part of the government forces.

| referred the applicant to his first statutory ldeation where he stated that government
security forces from Khartoum arrived by helicoptarthe occasion of his first claimed

arrest and detention in November 2006 and took theeimvestigation, interrogated and
brutalised him. This would indicate that the celnj@a/ernment security forces had an interest
in him and were aware of him. And that his traual of Sudan in October 2007 and April
2008 follows the incident which Khartoum securibydes were aware of and in which they
had an interest.

The migration agent assisted the applicant anddtaat she wished to avoid the applicant
leaving the Tribunal with the impression that tkewsity forces are a unitary homogeneous
group. She added that it has relevance to the tisaassed earlier of the applicant’s claim
that his name is on a government blacklist; andttiexe is only one security force. She
argued that there may be an umbrella of securitieuwhich there are discreet and disparate
groups. | indicated that further submissions magent such arguments and | would consider
them.

| indicated to the applicant that | may have conseabout the credibility of much of the
evidence he has given. | indicated that | havetified inconsistencies in his statements and
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country information. In addition he may have addensistencies in his oral evidence. For
example he stated that as a Darfur man he wagdréatly, however, in 2005 shortly after
moving to the Khartoum office in 2005 he is chosetravel to Europe, is promoted and in
2007 he is selected to undergo further trainingsiomonths in Malaysia. This indicates that
his efforts and skills were recognised favouralslgt eewarded which is inconsistent with his
oral evidence. Noting also that the company wherezas employed has government
presence. | indicated that there appears to beadtanconsistencies and implausibility in his
evidence. | added that the credibility concern ayart of the reason which may lead me
not to accept his claims and lead to me affirmimgydecision. | invited the applicant to
comment at the hearing or he may choose to comiaent He indicated that he would
comment during the hearing.

The applicant made a short statement that he g#meeplosition in the company through

luck. He received his security clearance with thempany through luck. He became
technically proficient with assistance from the &@adians in the company. He started as a
laboratory assistant and had the support of the&3ki partners in the company. He needed to
support his family so he tolerated poor treatmesnfthe Sudanese. The government men in
the company did not care whether he stayed or not.

He said at times he is unable to explain his eepegs or to speak. He is unable to sleep.

The applicant’s migration agent indicated that ekpesdical evidence relating to scars and
injuries and their causation would be submittetheoTribunal.

The migration agent requested three weeks to centhe country information, prepare
further submissions and provide the medical evidenc

Reference to the country information was sent ¢oagbplicant’s migration agent by fax [in]
May 2009 and the applicant was granted until [daleted: s.431(2)] June 2009 to respond
and/or comment on the information and present artiaér submissions in support of the
review.

Post hearing submissions

[In] June 2009, the Tribunal received a submis&iom the applicant’s migration agent dated
[date deleted: s.431(2)] June 2009, a medical tdgmn Dr [name deleted: s.431(2)] dated
[in] June 2009 and a statutory declaration fromapglicant date [in] June 2009 (see T1
folios 52-72). The submission and attachments neagumnmarised as follows:

The applicant’s third statutory declaration

The applicant states that he continues to relyheretrlier two statutory declarations as true
and correct save for clarifications he makes in tidclaration.

He states that all the evidence he has given regphas experiences in Sudan and that
relating to his family are true.

He was able to obtain exit visas from Sudan withtialp of the travel department of
[Company A].

He states that his name does appear on a blatkéidielieves it may have occurred after he
travelled to Malaysia and not before. He believed is the reason his wife was questioned at



the airport on her return to Sudan He believes & placed on the blacklist after the attack
on his home [in] May 2008. He does not know if twe brothers are also placed on the
blacklist. He has not spoken to his brothers stheecall in which his brother told him of the
attack on his home.

The applicant adds that while in Malaysia he camb@ contact with a number of other
Sudanese on short stays and returned to SudamdKe t them of his anger about what had
happened to his family and said that if the govesninbehaved in this way with the innocent
members of his family, it justifies the rebels fiigly back. He states that one of those
Sudanese persons may have informed the governrhetiad he had said and that may have
led to his name being placed on the blacklist &ied¢ason his wife was detained and
guestioned on her return.

The applicant sates that he seeks to withdraw paphd34 of his statutory declaration dated
[date deleted: s.431(2)] May 2009 and the emailesmondence attached to dtrily insofar

as these e-mails are not in their original formlasceived them. “I say that | have re-
arranged these e-mails and deleted information ftbem. | have tried to retrieve the
original e-mails but | cannot.”

The applicant states that it is true that he hadroanicated with the company and with the
two individuals in the emails who were his frienHig also contacted his section head at the
company who was his close friend and he continnesntact him. He had re-arranged the
emails because in their original form they contdidetails about work and gossip about
female secretaries at work. He does not know whyelganged the emails but he did not
intend to deceive anyone.

The medical report

The medical report is addressed to the applicaniggation agent and states that the writer,
Dr [name deleted: s.431(2)], examined the applieadtfound two healed abrasion scars on
his right and left legs. The report also statestiiiaapplicant had what appeared to be two
healed laceration scars on the right upper arm.\riter concludes that he was unable to
detect any other evidence of injury on the applisamody and provided photographs of the
scars described.

The migration agent’s submission

The migration agent submits that the country infation provided by the Tribunal and
discussed during the hearing supports the appl&caotount of how he was able to obtain
exit visas and depart Sudan despite having beaseq@aied and being known to the
authorities.

The submission argues that the reports suppofotlosving constructions:
» Co-operation between government agencies is nabtelor consistent in Sudan;

» There is no single agency responsible for secuardiing co-operation and
communication between security agencies unreliabtedifficult;
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» Although the Sudanese government required citiz@iebtain exit visas to depart the
country, the issuance of exit visas vpas formaand generally not used to restrict
citizens’ travel;

» Exit visas can be obtained through bribes giveridbal level of corruprion of
security officials;

* Accounts of departing Sudan can amount to the ésiliralthough they are true.

The submission further argues that the applicg#iticular circumstances make it plausible
that he was able to obtain an exit visa and departountry. He had obtained strict security
clearances in the past in relation to his employnieis exit visa was arranged by the the
relevant section of a petroleum company — [CompEnyhich carried the necessary
influence and authority in Sudan and as indicaiethb country information, went through a
“Pro forma” process. Given the above, it is conceivable thaapplicant was able to obtain
an exit visa and depart Sudan.

The submission goes on to discuss the points leyarete to the reports and refers to reports
regarding the security apparatus if Sudan operatimgonitor Sudanese citizens abroad.

The submission adds that the applicant may alssorhember of a particular social group —
failed asylum seekers and refers to one of thertepeentioned earlier in the submission.

The submission also refers to reports about Sudatigzens being questioned upon their
return regarding any previous criminal activityfor taxation purposes.

The submission concludes with a discussion of gmi@ant’s credibility and well founded
fear of persecution and refers to a number of ssuon credibility and case law.

The second Tribunal hearing

As the submission which followed the first hearragsed a new issue relating to returning as
a ‘failed asylum seeker’. The Tribunal invited @qgplicant to attend a further hearing [in]
July 2009 to present arguments and give oral ecel@nrelation to this and any other new
issues that might have developed.

The applicant gave oral evidence that he would fefarning as a failed asylum seeker for a
number of reasons. He fears that he would be aquestior interrogated because he failed to
return to Sudan after his assignment in MalaystednHe also fears returning because since
arriving in Australia he has met a number of Sudam&tionals with whom he discussed
many political issues and aired his views of theent government of Sudan. He has learnt
that some of those he has met are sympathetiet8ubdanese government. Some have
warned him to be careful as to what he says i ffresence as they are thought to be
members of the government Islamic Party and comfeymation to the government of
Sudan.

The applicant confirmed that he does not have angawolved taxation matters of previous
crimes in Sudan. His fear is related to his clafrbeng suspected to have helped the rebel
forces who mounted attacks on the oil fields. Heest that he was in a good economic
situation in Sudan He held a high position and eduangood income. But he lived in fear of
persecution as a Darfuri and since the attack sidme in May 2008 which resulted in the
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death of his father, and his uncle and the disphece of his brothers his fears are real and
heightened. Since that incident, he has becomepalig politicised and cannot tolerate
remaining passive. He would fight against the atities for the actions they have taken
against his people. He is confident that when lo&ejpf his anger about the attack on his
home with other Sudanese nationals, some of thesept would have conveyed his views
and anger to the authorities.

| indicated to the applicant that | may find tha imvolvement or discussion with other
Sudanese nationals in Australia may be taken aguobime engaged in for the purpose of
strengthening his claim to be a refugee. He waised\o comment.

The applicant replied that he did not engage is ¢bnduct for the purpose of strengthening
his claim to be a refugee. He said if that wasiigive, he may have engaged in more public
political activities but he did not. He said he vgamply having ordinary conversations with
other men in a restaurant but he fears that hisssieay have been relayed to the authorities
which would put him at risk of being interrogatgabu his return.

The applicant’s representative made an oral sulbonigs his behalf. He argued that while it
may be accepted that returning as a ‘failed asyaaker’ of itself may not succeed as a
claim on the basis of the country information dssed, the particular circumstances of the
applicant present a different case for considematite argued that the applicant was
consistent in his claims and the credibility comseraised were resolved through adequate
explanation. He argued that the applicant hasmagtst to embellish his claims or to engage
in public activities in Australia to strengthen klaim to be a refugee. The representative
argued that because the applicant held a highiposit a sensitive occupation where he had
access to information regarded as sensitive bgtkernment. The applicant’s long absence
and failure to return to Sudan after his assignrnreMalaysia places the applicant in a
different category of persons from other failedlasyseeker returnees. He argued that given
the country information about the regime in Sudaah that the applicant is from Darfur, the
possible perception of the applicant’s involvemearguspicious activities by government
authorities upon his return is possible. This ntegntplace the applicant in danger of serious
harm as he would be referred to the security forces

FINDINGS AND REASONS

In order to be a refugee under the Conventios, rieicessary for the applicant to be outside
his country of nationality and for him to hold alisleunded fear of persecution for reasons
of at least one of the five grounds enumeratetdenGonvention.

The applicant has claimed that he is in need diegtmn for reasons of his actual or imputed
political opinion. He claims to belong to the Fribé. He was born and was raised in Darfur
and he is suspected by government forces of baisgcated with rebels or anti government
activities.

The Tribunal accepts that the harm that the appiicims he fears involves serious harm
and systematic and discriminatory conduct, andttieessential and significant reasons for
the harm claimed to be feared are actual and/outeppolitical opinion. In a post hearing
submission the applicant also claims to be a memb&particular social group, namely
returning as a failed asylum seeker, any of which Convention reason.
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In both his protection visa application and hisieavapplication the applicant described
himself as a national of Sudan. The applicant adion a valid Sudanese passport with a
valid visa to enter Australia which the Tribunaklsaghted. On this basis the Tribunal
accepts that he is a citizen of Sudan and havirdgma claims against another country and
as he is outside his country of nationality, fa& lurpose of the Convention the Tribunal will
assess his claims against Sudan.

The Tribunal’s task in the present case is to amrsivhether the applicant fears persecution
for the reasons described above, and if so, whéthéfear is well-founded. This task
requires examining the claims that he has raisddfaevidence that he has submitted, in
addition to relevant independent country informatio

The mere fact that a person claims fear of pergatir a particular reason does not
establish either the genuineness of the asseredfehat it is “well-founded” or that it is for
the reason claimed. It remains for the applicarsatsfy the Tribunal that all of the statutory
elements are made oMIEA v Guo & Anor(1997) 191 CLR 559 at 596. Although the
concept of onus of proof is not appropriate to adstiative inquiries and decision-making
(Yao-Jing Li v MIMA(1997) 74 FCR 275 at 288), the relevant facthefihdividual case

will have to be supplied by the applicant himselherself, in as much detail as is necessary
to enable the examiner to establish the relevans faA decision-maker is not required to
make the applicant's case for him or lmasad v MIEA(1985) 6 FCR 155 at 169-7Dyu &
Anor v Renevie(1989) 91 ALR 39 at 45. Nor is the Tribunal reqdito accept uncritically
any and all the allegations made by an appliddahdhawa v MILGEA1994) 52 FCR 437

at 451.

Assessing the applicant’s claims
The applicant’s claims maybe summarised as:
Political opinion, actual and/or imputed; and/or pditical involvement

He was born and raised in Nyala, Southern Darfuda8. He attended school in Nyala until
around mid secondary school. Ho moved to Khartorourad 1987-1988. He completed the
last two years of secondary school in Khartoum attehded university in Khartoum He
graduated with a Bachelor of Science with Hononr€hemical Engineering Technology.

In 2002 he began work as a laboratory assistaht[@ibmpany A] (in which the Sudanese
government is a partner). Three years later herbe@maintenance planner and remained in
this position for around 18 months. He was themyuted to the position of process engineer.

The applicant claims that because he is from Dahfeiwas treated badly and humiliated by
fellow Sudanese workers and because he did nobdpétothe government Islamist Party as
others did. As a Darfur man, he was also alwaysitoi@d. He claims that the government
security forces suspect employees who are fromuDarid those who are not members of
the Islamist Party of being complicit with the réhend they interrogate and torture them.

| will address the claim of discrimination or badatment at work for reasons of being from
Darfur further below. | have considered the claindiscrimination, bad treatment, regular
monitoring and suspicion of complicity with the edbfor reasons of not belonging to the
Islamist Party as imputing a political opinion keetapplicant because he is from Darfur |
have had regard to the evidence that the applamtinued to be promoted in the company
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which is partly owned by the government and wasctetl to travel abroad on company
business and to undertake further training. Thethntribution were therefore acknowledged
and rewarded and he reached the position of sengineer. On this basis | am satisfied that
he did not suffer persecution for these reasotisarpast and Ul am further satisfied that, if
he were to return, he would not face persecutidnsrworkplace in the reasonably
foreseeable future for reasons of imputed politogahion.

The applicant claims that he was first arrestethided and tortured [in] November 2006;
then in October 2007 and a further occasion [ingddeber 2007. Each arrest followed an
attack on an oil field where rebels were suspectedsponsibility for the attacks.

The applicant also claims that while he was in Msika on training for a period of six

months, he received a call from a friend who tafd that his name appears on a government
blacklist. The applicant claims that his friendiscle is a high-ranking officer in the
government security forces and he had told hisidri® warn the applicant.

| have considered the applicant’s evidence conthimé¢he three statutory declarations, in
written submissions and in the oral evidence heghwing the Tribunal hearings.

During the first hearing, | indicated to the apghtthat | had concerns regarding
inconsistencies and aspects of his claims of benpdausible and lacking in credibility.

The October 2007 arrest

The first concern | expressed to the applicanttivasin his first statutory declaration he
states that he was arrested immediately followmgtéack on an oil field [in] October 2007.
The concern arose because in his passport it wrstiat he was out of Sudan between [date
deleted: s.431(2)] October and [date deleted: $BDctober 2007. The delegate had also
made the observation of this apparent inconsistency

| have taken into account the applicant’s statenrehis second statutory declaration in
which he seeks to explain this point. He statesttieuse of the word “immediately” in his
first statutory declaration was incorrect and staitet he was arrested on [a later date in]
October 2007. He goes on to describe that he washmsiness trip to Egypt and returned to
Khartoum on [date deleted: s.431(2)] October 2@7 [date deleted: s.431(2)] October he
traveled to his work place at Defra oil field andsnarrested at around 4.00pm on the same
day. He gave oral evidence consistent with thigaeation during the hearing and provided
that he traveled from Khartoum to [Location A] bdld by plane which is a two to three hour
journey. He also submitted during the hearing thatuse of the word “immediately” has a
different meaning in his language from that whictnay have in English. He gave the
example of using it elsewhere in his statement eherrefers to leaving Sudan
“immediately” after his wedding celebrations buattin fact he had left around two weeks
after the day he married.

| have considered all of the applicant’s statemantsspect of this concern. | have taken into
account the explanation he seeks to submit induersl statutory declaration that the use of
the word “immediately” was incorrect and he assevas he was arrested on [date
deleted:s.431(2)] October 2007. He also statedhhaid not see it as important to refer to
the fact that he was in Egypt when the attack oailfireld took place in October 2007.
During the hearing he sought to attribute the pideimconsistency in terms of a difference
in translation. | do not accept the analogy with tise of the word when referring to the
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wedding ceremonies. The applicant described thetefd¢he wedding to involve preparation
and celebrations where relatives attend and stapémy days or months. In this context to
say “immediately” after such lengthy celebratiofisu event such as marriage and where the
actual period is two weeks is conceivable. Howeldg, not accept that it is similarly loosely
used in reference to an event such an arrest inatedglafter an attack. | also found it
inconsistent that the applicant refers to the obairavents of arrest, interrogation and torture
in considerable detail but he did not see thetfathe was out of Sudan at the time of the
attack as an important aspect of the events.

| also found it implausible that, even if he wapposedly arrested after he returned to Sudan,
that the government security would not arrest hittve airport upon his arrival on [date
deleted: s.431(2)] October. Rather they would altonv free movement into Sudan and then
to fly the next day to his work place and arrest hiours later. | found his evidence in an
effort to explain this supposed delay — that he @raan important mission to attend to a task
at work - also similarly implausible.

| am of the view that the applicant has construtited‘explanation” after it was identified in
the delegate’s decision record that he was notudaB at the time of the attack and his
claimed arrest. | also consider this aspect otthens and the concern | have which has not
been resolved, to be critical to the applicant&sk generally. It casts significant doubt
about the credibility of all of his claims. Howeyémnere are other concerns which | will
address in respect of other aspects and evidelatageto his claims.

Departing Sudan and exit visas

| indicated to the applicant and provided him watuntry information which states that
Sudanese nationals require exit visas to depamrsud

A December 20080th European Country of Origin Information Semigantains comment
on the issuance of exit visas to persons the gavenbmay suspect of political dissent. The
views recorded in this instance are those of Hauiesifich Schodder, who was then Senior
Protection officer of the UNHCR representation inaktoum:

Sudanese citizens need an exit visa to leave tnetige and these are denied to persons the
government doesn’t want to travel abroad, for eXartgattend critical meetings or
conferences. While considering an application foexit visa, the authorities keep the
passport of the applicant. It's not a fact thaitmall opponents don't get exit visa at all; itjus
might take a couple of months or even years, amligh all those years the passport stays
with the authorities (ACCORD 2005, 10th Europeani@oy of Origin Information Seminar,
United Nations High Commissioner for Refugees webhdi-2 December, United Nations
High Commissioner for Refugees website, p.22, 3.1tp://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain/opendocpdf.pdf?docidts 1d6a04

The US State Departmentountry Reports on Human Rights PractioesSudan for 2006
provides that:

The government detained persons, particularly appogolitical figures, at the
airport and prevented them from traveling due &xisity concerns.” For example,

on August 20, the government prevented the diraxftarlocal NGO working in

Darfur from departing the country to attend a cogrfiee overseas and confiscated his
passport.
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The government required citizens to obtain anwagd to depart the country;
however, the issuance of exit visas was pro fomehgenerally not used to restrict
citizens’ travel.

In a February/March 2000 fact-finding mission ord&au, the Danish Immigration Service
provides the opinions of several experts on thesisse of exit visas to opposition party
members or professionals the government suspetisassessing harmful information:

Fadol [President Umma Party (UP), Egypt Office]laxped that anyone wanting to
leave Sudan must have an exit visa, obtainable thensudanese Ministry of the
Interior, in his passport. There are three cheakpait Khartoum airport.

According to Nhial [Vice-President Sudan Human RsgBrganisation and
Representative of the Union of Sudan African Parti¢SAP) in the National
Democratic Alliance (NDA), NDA Executive Office Gal, the Sudanese
Government has recently made it easier for evenbeesrof opposition parties to
obtain an exit visa in Sudan and thus be ableagel¢he country legally...

Border control officers at points of departure fr8odan can easily be bribed.
Checks there were described as not very effediepite each passenger at
Khartoum airport, for instance, being checked thi@es on departure. Reasons for
such susceptibility to corruption include familggiand low pay for airport staff. The
same also applies to all points of departure fraa®, i.e. Halfa in the north and
Port Sudan in the east as wele nevertheless made the point that anyone on the
list of wanted persons issued by the Ministry of ta Interior would never manage
to use bribery to obtain an exit stamp or leave Suah via Khartoum airport. All
those leaving Sudan require an exit permit in theipassport, in the form of a
stamp issued by the Ministry of the Interior (emphasis added)Danish
Immigration Service 200Report on Fact-finding Mission to Cairo (Egypt) and
Geneva (Switzerland) Human Rights Situation in 8wdad Position of Sudanese
Nationals in Egypt 29 January to 12 February anie 3 March 20000October,
Section 2 and 2.1)

In response to this information the applicant mealaments during the hearing and made
further written submissions through his migratigeat.

In his oral evidence, he indicated that he was awéthe requirement to obtain an exit visa.
He stated that all his travel including visas waargged by a department within the company
where he worked. He also sought to argue that hetisure whether the various organs of
the security apparatus in Sudan communicated with ether and suggested that the
authority which issues the exit visas may not Hasen aware of his profile with the security
forces. He further argued that the security foronetifferent locations may not have
communicated with each other or that the Janjawesyglhave been those who arrested him
in November 2006 and they may have acted of thveir accord without government security
forces involvement. Therefore the security foreceklartoum may not have been aware of
his profile and therefore no reason for the reléaathority not to grant him the exit visas on
the two occasions he departed Sudan after hiscfashed arrest.

In the post hearing written submission of [dateetal: s.431(2)] June 2009, the migration
agent also argues that there does not appearacingle agency that has sole responsibility
for security which would make co-operation unrdiabetween the Ministry for the Interior
(the agency that issues exit visas) and secunibeto She further argues that by implication it
is plausible that there is unreliable and/or ingstest communication and co-operation
between the Ministry for the Interior and the gaweent security agencies. The writer refers
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to the report’s mention of conflicts between diffier government security forces resulting in
civilian casualties as an example that co-operdigtween government security agencies
cannot be assumed and therefore supports the apgdiclaim of being interrogated and
tortured by different government security agenbieisthat his exit visa and departure from
Sudan were also possible.

The submission also argues that the country infoomandicates that the issuance procedure
of exit visas is reported to bePao formaprocess. Given also that the applicant was an
employee of a petroleum company and the companwhadged his travel; and given the
clout of the [Company A], the lack of co-operatiogtween the security agencies and by
deduction, between the Ministry for the Interioddhe government security agencies, it is
possible that the exit visas were issued througlpth formaprocess. The submission
reproduces extracts from the international repagsirding bribery and the scope for
corruption in leaving Sudan and then submits thagrgthe applicant’s particular
circumstances including as an employee of [Com@grgnd the company obtained his

visas, it is plausible that he could depart Sudzspde his history and experiences.

The government blacklist

The applicant also claimed to have been informed tiend that his name is included on a
government blacklist. He indicated in his firsttatary declaration that the blacklist is a
secret services list and is known only to high-lgeople. It is a list of those the government
regards as a threat and who are not supposed toinveensitive government areas especially
oil.

The applicant claimed that the way his friend camlenow about the list and the applicant’s
name being on it was through his uncle who is &-nemking member of the government
security forces. He said he has known both thadrend the friend’s uncle for a long time
and they are close which is why he received theniwgr He stated that he believes that his
name was included on this list while he was in Msila— after he last departed Sudan in
April 2008. In the post hearing written submissam his third statutory declaration he
added that he believes that Sudanese expatriatdsaim he spoke and expressed his anger
about the attack on his family home in May 2008 rnaye informed the government and
that may be the reason his name was included oblalc&list.

| have considered the evidence in respect of thienalegarding the blacklist. | find it highly
implausible that a high ranking officer of the gowaent security forces who are claimed to
have had a high level of interest in the appliegotld send a warning to the applicant. Given
also the description of the blacklist being oneclithe government uses to include persons
whom the government regards as a threat and thiesee not supposed to work in sensitive
government areas especially oil installations, gindn the claim that the government
security forces arrested and detained the applarasuspicion of connection with rebel
forces, | find it implausible that if there is sualblacklist that the applicant’s name would
only have been added after he departed Sudare listrdoes exist in the way the applicant
describes it and the applicant’s name was includedyuld make more sense that his name
would have been on such a list at a much earlier. ddave also considered the additional
post hearing written evidence — that Sudanese eafes in Malaysia informing the
government of conversations may have led to thécgmt's name being placed on the
blacklist. | also find this highly implausible asgeculative.



93.

94.

95.

96.

97.

| have considered all of the evidence and argumegtsrding the composition of the security
forces in Sudan and the likely lack of communiaatmd co-operation between and within
agencies, however | find that the arguments agelgispeculative. | understand their
purpose is to suggest an inefficient governmenaggips and in particular the security
services or agencies which would make possiblésth&nce of exit visas even though the
applicant was of interest to the authorities thiolagk of, or poor communication and/or co-
operation.

By contrast however, later in the same submissioere/arguments are advanced in support
of the applicant’s claim of being included on a ggment blacklist, the submission (and the
applicant’s third statutory declaration) adds thatapplicant expressed his anger about the
attack on his home in May 2008 while in Malaysiatber Sudanese who may have
subsequently informed the government of his commérttat, it is submitted, may have led
the government to place him on the blacklist. Ippsart of this argument, the submission
refers to the international reports indicating pinevalence of “security and intelligence
monitors” abroad where each event is reported tiyrex headquarters in Khartoum. Here the
impression is of a very efficient and prevalentsiyg apparatus.

| do not find the international reports’ referentes national security apparatus consisting of
more than one agency, where tensions may at tiRissletween agencies, compels an
inference of a lack of communication or rendering &pparatus ineffective. | also do not
accept the argument that it would lead to a peasahe applicant’s claimed profile to be
routinely granted an exit visa. Countries, inclup#ustralia, have more than one agency
tasked with different aspects of security respalisds. This is neither unusual nor is it
perceived to be inefficient.

| have also taken into account the credibilitylad fipplicant’s evidence. | raised this with

him during the hearing. In this regard, the mignatagent made extensive submissions and
references to various sources on the issue oftligglin the post hearing submission of

[date deleted: s.431(2)] June 2009. | have haddagaher submissions. However, on
considering all of the evidence | found that thecamt of events significantly lacked
credibility. The applicant claimed to have beentreeted as less than human, humiliated at
work by his fellow Sudanese workers, however, sddcount of his education and work
histories, he provides an account of reasonableessavhere he has progressed in his chosen
career and reached the position of senior progagiaeer. On more than one occasion he was
selected to travel abroad on business. He claiatsh#hobtained the job though luck and
connections. He also claimed that he obtainedddargy clearance through luck. Even if he
did obtain his original security clearance throgglod fortune, if his claims of arrest and
detention on suspicion of involvement with rebelcés were to be accepted, and taking into
account his evidence that people from Darfur an&ags monitored, it is not plausible that his
security clearance would not have come into quegtibowing his claimed first arrest.
Therefore it is not consistent that he would hagerbable to continue to progress upwards in
his career and depart Sudan without question aguoyee in a sensitive area in a company
part-owned by the government. | also found incdasisthat the applicant is of such interest
to the authorities, but continues to contact forowleagues at the part government owned
oil company and regularly contacts his wife. | fduthe inconsistencies and implausible
accounts the applicant provided were critical ®dantral claims of persecution and claimed
fear.

On the basis of the above discussion of all otfidence including my earlier comments
regarding the October 2007 claim of arrest, | doawzept that the authorities had any
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interest in the applicant. | do not accept thatvas ever arrested, detained or tortured by
security forces in Sudan for reasons of actualaridiputed political opinion or
involvement. | do not accept that the security ésrattacked his home in May 2008 to look
for him, causing the death of his father and hideibecause of his actual and/or imputed
political opinion and/or suspected involvement watiti-government political activity (1 will
also address the claimed attack on his house in2@@88 below). | do not accept that the
applicant’s name is included on a government bisickldo not accept that his wife was
detained and questioned upon her return to Sudknnbt accept that his brothers have
disappeared or other family members have fled tsatihis claimed involvement or of
being of interest to the authorities. | do not @tdbat persons, taken to be government
agents, have called his wife or gone to his hoskag about him.

| have also taken into account the medical reporhfDr [name deleted: s.431(2)]. | accept
the report has identified the presence of healatssand lacerations on the applicant’s body.
Given the discussion of the evidence and findihgs the applicant was not arrested detained
and tortured, | do not accept that these injurresiae result of the claimed arrest, detention
and torture.

Ethnicity/ race — Fur/Zaghawa tribes, Darfur origin

The applicant claims that he was treated badlyramdiliated by fellow Sudanese workers
because he is from Darfur | have considered thisncand | have also considered that he
enjoyed promotions and recognition for his valud eontribution to the company which is
partly owned by the government and reached a spogition as an engineer. | do not accept
that if he experienced such bad treatment thaihdumts to persecution or serious harm. | am
satisfied that the applicant would not face a obance of persecution by fellow workers in
the reasonably foreseeable future for reasonsigihating from Darfur.

Another claim arises from the personal detailsayglicant provided about himself, namely
that he is from Darfur and belongs to the Fur tride also added in later statements that he
has relatives from the Zaghawa tribe. This raiselaian on the ground of ethnicity or race.

As noted above, the applicant lived in Khartounmfrb988 until he last departed Sudan in
2008. He completed high school, university studied then commenced work in Khartoum.

The United States Department of State 2008 re@teidd25 February 2009 relevantly
provides as follows:

The government's human rights record remained poal there were numerous
serious abuses, including: abridgement of citizegkt to change their government;
extrajudicial and other unlawful killings by govenent forces and other government-
aligned groups throughout the countisappearances, including of hundreds of
Darfuris in Omdurman and Khartoum following the May 10 JEM attack;

torture, beatings, rape, and other cruel, inhumandreatment or punishment by
security forces harsh prison conditions; arbitrary arrest aneaigbn,
incommunicado detention of suspected governmendrogqs, and prolonged pretrial
detention; executive interference with the judigiand denial of due process;
obstruction of the delivery of humanitarian assis&g restrictions on privacy;
restrictions on freedom of speech; increased o#istns on the press, including direct
censorship; restrictions on freedoms of assemblo@ation, religion, and
movement; harassment of IDPs and of local andnatemal human rights and
humanitarian organizations; violence and discrirtiamaagainst women, including
female genital mutilation (FGM); child abuse, irdilg sexual violence and



recruitment of child soldiers, particularly in Darf preventing international human
rights observers from traveling to/within Sudaafficking in persons; discrimination
and violence against ethnic minorities; denial ofkers' rights; and forced and child
labor (emphasis added).

103. | have also had regard to the report on Sudan thenunited Kingdom Home Office
Country Information Reports, Border Agency OpenagiocGuidance Note dated 14 April
2009 which relevantly provides as follows:

Members of hon-Arab ethnic groups from the Darfiat&s

3.8.1 A significant proportion of applicants will make asylum and/or human rights
claim on the basis of ill treatment at the handgafernment-sponsored militias due
to their membership of the Massaleit (aka Massalaghawa (aka Zaghewa), Fur
(aka For or Four) or another of the non-Arab etlgnaups from the Darfur States.

3.8.2 Treatment... Since early 2003, Sudanese government forceshand
Janjaweed have been engaged in an armed conftictive SLM/A [the Sudan
Liberation Army/Movement] and the JEM [Justice &glality Movement (JEM)
rebels — predominantly from African Fur, Zaghawaddgaleit tribes]As part of its
operations against the rebels, government forces & waged a systematic
campaign against the civilian population who are mmbers of the same ethnic
groups as the rebels. Sudanese government forcesdahe Janjaweed have
burned and destroyed hundreds of villages, causedrs of thousands of civilian
deaths, displaced millions of people, and raped arabksaulted thousands of
women and girls(emphasis added).

104. While the information above indicates indiscrimmattacks on civilians from the same
ethnic groups as the rebels, the information do¢spply to those living in or around
Khartoum, see further below.

3.8.3 The Landinfo report prepared by the Norwegian Cguat Information Centre

in November2008 reports as follows: As a resubadlan’s regional civil wars,

Sudan has the world’s highest number of interrdiplaced persons. It is estimated
that between 1.2 and 1.5million of the 8 millioropke living in greater Khartoum are
internally displaced persons (IDPs). Many of thaeferred to as IDPs see themselves
as economic migrants. It is difficult to differemtie between IDPs, migrants and other
urban poor in the city slums, and the areas detadres IDP camps by the Sudanese
authorities. Living conditions for IDPs, migranésd others from Darfur appear to be
similar to those of the urban podihe authorities do not differentiate between

these groups. The settlement pattern is based mooa social class than ethnicity
and regional background.The people who go to Khartoum usually already have
contacts or family members there. Roughly one toirlDPs from Darfur do not

have close family/relatives in the city. Informatiprovided by IOM suggests that 4%
are Zaghawa, just over 6% are Massalit and onlyird% Arab tribes (emphasis
added).

3.8.4 Four areas have been formally reserved for IDPs othe outskirts of
Khartoum: Mayho, Jabal Awliyya, Ummdurman as-Salamand Wad al-Bashir.
Neither Ummdurman as-Salam nor the other areas, wish some people refer to
as camps, are delimited areas. They appear to berpganent residential areas
that hardly differ from ordinary residential areas in the slums around the
capital, where poor Arabs from the countryside in he north live in conditions
that are no better than those for people from theauth, east, or Darfur. In
addition to the formally reserved areas, therdwoelarge slum areas, Soba Aradi



and Hajj Ysif, and other slums, where poor peogptenfdifferent backgrounds live,
referred to as ‘low-income high-density areas’.

3.8.6 The authorities have no great interest in exertingpressure on these
sections of the population to return to their place of origin, regardless of
whether they come from Darfur or other parts of thecountry. These groups
constitute an important reserve army of labour-least in relation to all the
construction activity in Khartoum. The general emmit and social situation, not
only for IDPs in the Khartoum area but also for itbst of the city’s poor, can be
characterised as bad. IDPs from Darfur largely linder the same conditions as
displaced persons from the rest of the countrypmat migrants in general.

3.8.7 People from Darfur have the same access to publiervices as everyone
else in Khartoum. They are not discriminated againisin relation to schooling etc
but the level of public services is lower in the sms around Khartoum, where
people from Darfur largely live. There is no difference in access to public
services between IDPs from Darfur or other placesral other poor migrants.
The police generally view the poor and marginalisedroups as being a problem
and a security threat. Marginalised persons who comform areas where there
are ongoing conflicts, experience more problems timgpeople who come from
peaceful areas. Skin colour has a major bearing osocial standing in Sudan. Due
to large-scale immigration to Khartoum from all regions of the country, it is
difficult to identify people as, for example, Darfuians and harass them on the
basis of a specific geographical/ethnic backgroun@mphasis added)

105. In addition to the observation which can be drammfthe above information regarding the
treatment of IDPs in Khartoum, it should also b&eddhat the applicant does not claim to be
an IDP. His evidence indicates that he moved tortdlian around 1988 to complete his
education after which he commenced work.

106. The report continues:

3.8.9 Prior to the JEM attack in May, security in Khantowas generally regarded
as good. Slums do experience security problemsuseaat crime but the centre of
Khartoum is very safe. People generally dispensie thwn justice in the slum areas.
The personal safety of people from Darfur living inKhartoum was generally
better than it is in Darfur While people who are pditically active and leaders are
more liable to experience problems with the authoties, it is ordinary crime that
can create difficulties for most people

3.8.10 The authorities’ reaction to political opponents flom Darfur does not
differ significantly from the abuse and reactions neted out to other political
opponents. The Sudanese authorities focus on peomlbo are politically active
and high-profile opponents of the regime i.e. humanights activists, journalists,
students etc. irrespective of their ethnicity or rgional background. The security
service has a dedicated tribal branch that monitorsntellectual and politically
active Darfurians and opponents of the regime fronother parts of the country.
The arrests that are made are highly targeted andotrture is commonplace in
Sudanese prisons and detention centres.

3.8.11 Sources confirmed that Darfurians had been arresteth recent years, for
example, on suspicion of collaboration with rebelm@ups, although there were
relatively few reports of arrests and persecution opeople from Darfur living in
Khartoum until the JEM attack. Almost all the repor ted arrests and/or other
persecution have involved people who are either Higprofile human rights
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activists or opponents of the regime. Arrests andtber types of persecution of
people from Darfur living in Khartoum do not seem o occur on the grounds of
their regional or ethnic background alone. It cannd be ruled out that
persecution and arrests take place but are not repted. However, given the
international presence in Khartoum and the fact tha several national human
rights organisations operate relatively freely in he capital, the scope of such
abuse is unlikely to be extensive. Nor is there athing to indicate that there is a
general under-reporting of cases of persecution gfersons form Darur who are
staying in Khartoum (emphasis added)

Taking into account that the applicant was empla®d senior engineer in a company partly
owned by the government and has been living in tdlian since 1988, and as | have not
accepted his claims of being of interest to théauties on the basis of suspicion of
involvement with anti-government activities, | dotmccept that the authorities attacked his
home in May 2008 and caused the death of his fatfémuncle. Further | am satisfied on the
basis of the above information that he does no¢ lzeprofile as described above which
would in the reasonably foreseeable future causettiface persecution for reasons of his
ethnicity or race.

Member of a particular social group
The Tribunal has considered whether the applicaatmember of a particular social group.

The meaning of the expression “for reasons of emivership of a particular social group”
was considered by the High CourtApplicant A’scase and also iaApplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a chedstic or attribute common to all members
of the group. Secondly, the characteristic oitatte common to all members of the group
cannot be the shared fear of persecution. Thitbeypossession of that characteristic or
attribute must distinguish the group from socidtiaege. Borrowing the language of Dawson
J in Applicant A, a group that fulfils the first twpropositions, but not the third, is merely a
"social group" and not a "particular social group:'.

It is not sufficient that a person be a member padicular social group and also have a well-
founded fear of persecution. The persecution meiseared for reasons of the person’s
membership of the particular social group.

The applicant adds a claim in the written submissib[date deleted: s.431(2)] June 2009
that he is a member of a particular social groamely ‘failed asylum seekers’ | accept that
failed asylum seekers may constitute a particudara group within the meaning of the term
as provided in the Convention and described byCiigrts. | accept that if the applicant’s
asylum claims ultimately fail, he would be a membiethe particular social group as
described.

The submission refers to a repdr®f European country of Origin Seminar 1-2 December
2005, Budapestyhich provides that failed asylum seekers worcefaevere problems on
return unless they are though a threat to the.state

In the same submission, the migration agent réteamother reportReport on fact-finding
mission to Cairo, Khartoum and Nairobi. Human rigjisituation, military service, and entry
and embarkation procedures in Sudan 8-12 Augus&ra3November 2001The
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migration agent refers specifically to section 3re report which deals with conditions for
entry and exit and at 3.1 ‘Entry to Sudan’. Empéasplaced onrfo Sudanese had been
arrested or even questioned on their return fromoald unless they had some unresolved
business with the Sudanese tax authorities or wespected of previous criminal activities
in Sudan.”lImmediately following this extract, the report sthat the airport police at
Khartoum had a register of all wanted persons. nilggation agent concludes in the
submission that the information in the report coné: a) the existence of a register of all
wanted persons; and b) Individuals who are susgeaxftprevious criminal activities in Sudan
are questioned and/or arrested on their return.

The submission questions the unequivocal stateno¢tit® Sudanese official in the report
regarding the treatment of returnees and the cenéid expressed by the Norwegian or
German diplomatic representatives (members ofabefinding mission) regarding the
treatment of deported Sudanese. No basis or fuatiggtment is advanced to support this
guestioning. Further, the applicant confirmed dgitime Tribunal’'s second hearing that he
does not have previous unresolved taxation mattenther general crime.

| have considered the additional evidence givehasecond hearing. | accept the applicant’s
submission that he did not engage in the low-lpadtical discussions with other Sudanese
nationals in Australia for the purpose of strengthg his claim to be a refugee.

| have also considered the argument and submismaxde by the applicant and his
representative regarding the possible return oafiicant to Sudan after a long absence
given the position he held in a partly governmembed petroleum facility.

| am also prepared to give the applicant the benéthe doubt regarding the claim of the
attack on his home in May 2008. | do not accepetttent to which the claim is made;
however, | consider the country information regagdine government’s reaction to the attack
by the Justice and Equality Movement (JEM) to iatkca possibility that his home may have
been searched and his family questioned by goverhforces. Country information also
provides that the JEM is made up from predominaétiican tribes including the applicant’s
tribe, Fur and his related tribe the Zaghawa. @ alscept that the applicant’s previous
position with the petroleum company creates a diffeset of circumstances for
consideration as argued during the second hearalgng these factors together, and that the
applicant is originally from Darfur, along with tleeuntry information regarding the
government authorities acting with impunity, ladkransparency or accountability (see
generally the USSD 2008 report referred to abavegnnot rule out the possibility of the
applicant being held and interrogated upon hisrnetthich may cause him serious harm. |
accept that the applicant would face a real chahserious harm amounting to persecution
on the basis of an imputed political opinion anslbagtion with anti-government activity if

he were to return to Sudan as a failed asylum seeke

CONCLUSIONS

| am satisfied that the applicant is a person towlAustralia has protection obligations
under the Refugees Convention. Therefore the apylgatisfies the criterion set out in
s.36(2)(a) for a protection visa.



DECISION

119. The Tribunal remits the matter for reconsideratigti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatiwhich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




