N __Z

UNHCR

The UN Refugee Agency

A1\
Wryy

Submission by the Office of the United Nations Higi€ommissioner for Refugees
in the case of

M.S.S. v. Belgium and Greece
1. Introduction®

1.1. By letter of 3 May 2010, the European Court of HarRRights (“the Court”) invited the Office
of the United Nations High Commissioner for Refug€®NHCR”) to submit a written intervention as
a third party in the case M.S.S. v. Belgium and Gree@&ppl. No. 30696/09). UNHCR welcomes this
opportunity, as the present case raises a numbegaifissues relating to international protection.

1.2. UNHCR has been entrusted by the UN General Assemiily the mandate to provide
international protection to refugees and, togettidr Governments, to seek solutions to the prolbdém
refugees.Paragraph 8 of its Statute confers responsihilityn UNHCR to supervise the application of
international conventions for the protection ofugges, whereas Article 35 of the 1951 Convention
relating to the Status of Refugees (“the 1951 Cotiwa”)’ obliges States Parties to cooperate with
UNHCR in the exercise of its functions.

1.3.  Part 2 of this submission addresses transfer puvesdunder the Dublin Il Regulatiband
remedies available against such transfers. Paragiees the legal status and material situation of
asylum-seekers in Greece, including under Dublirwhile Part 4 sets out the procedure for transfer
from Belgium under Dublin Il and remedies availahbbminst transfer decisions. Part 5 examines the
relationship between obligations under Dublin Ilahose under international law. Finally, part &se
out UNHCR's conclusions.

2. Transfer of asylum-seekers under the Dublin Il Reglation and remedies against transfer
decisions

2.1. The Dublin Il Regulatioh establishes a system to determine responsibiityekamining an
asylum claim lodged in a Member State of the Euaop&nion (EU) or in Iceland, Norway or
Switzerland, which participate in the Dublin 1l sgi (hereafter “Member States”). The Regulation
aims at ensuring each claim is examined by one MerSkaté and is predicated on a presumption that
Member States will respect the rights of asylunkeeswho are deemed to be their responsibility, and
will examine their claims in a fair and effectiveopedure’. Under Dublin Il, responsibility maynter
alia, be attributed to a State “where it is establishethat an asylum-seeker has irregularly crosised

Y This submission does not constitute a waiver, @gor implied, of any privilege or immunity whithlNHCR and its staff
enjoy under applicable international legal instratseand recognized principles of international law.

1 UN General AssemblyStatute of the Office of the United Nations Highmbussioner for Refugeed4 December
1950, A/RES/428(V) at: http://www.unhcr.org/refworld/docid/3b00f07 1banl.

2 UN General AssemblyGonvention Relating to the Status of Refug2@sluly 1951, United Nations, Treaty Series, 480,
p. 137, athttp://www.unhcr.org/refworld/docid/3be01b964.html

3 Council Regulation (EC) N&43/2003 18 Feb. 2003, establishing the criteria and meishas for determining the Member
State responsible for examining an asylum appboatbdged in one of the Member States by a thinghty national, at
http://www.unhcr.org/refworld/docid/3e5cflc24.htthiereafter the “Dublin 1l Regulation” or “Dublin”l Persons transferred
from another Member State to Greece under the oflBsiblin Il are henceforth referred to as “trarskes”).

4 Dublin Il Regulation, Recitals 3 and 4, Art. 1.

5 Dublin Il Regulation, Art. 3(1).

& Dublin Il Regulation, Recitals 4, 5, 12 and 15t./8(1)et seq.




border into a Member State by land, sea or airrftaebme from a third country.”’ Asylum-seekers

are frequently transferred from other Member StaigSreece on the basis of this provision.

2.2. In many cases, Member States seeking to transf@unaseekers under Dublin Il obtain the
requisite proof of entry into Greece via the “Ewmod database, established under the Eurodac
Regulatiorf which obliges Member States to record the fingatprof all asylum-seekers and all
persons apprehended “in connection with the irsgaiossing ... of the border” who are over 14 year
old?® Thus, where a person has moved from Greece th@nbtember State, that Member State is able
to ask Greece to acknowledge responsibility undeblid 1l based on the fingerprint match. Once
Greece has accepted the request made by the M@&tdier or the time limit for Greece to contest the
request has expired, responsibility for examinihg sylum claim is transferred to Greét&he
Dublin Il Regulation provides that such a trangdecision “may be subject to an appeal or review,”
which shall not suspend implementation of the fiemsnless “the courts or competent bodies so éecid
on a case by case basis if national legislaticoneslifor this”*' The Regulation also contains a clause
stating that “each Member State may examine anicagtigin for asylum lodged with it by a third-
country national, even if such examination is netrésponsibility under the criteria laid down st

Regulation™?

2.3. National practice regarding Greek transfensegaquite widely. Some courts have generally
endorsed transfers to Greece on grounds includiagthe country must be presumed to uphold its
international obligations, that relevant EU Dirges have been transposed into national law, andttha
is for the European Commission to address shortogsnin implementation of the Regulation in
Greece. Others have ruled against transfers toc&rea grounds including that to do so would
constitute, or result in, violations of internat&rand ECHR human rights obligations, both as agar
possible onwardefoulementand as regards treatment in Greece, and/or tvadfar would not permit
access to a fair and efficient asylum proceduré wiiffficient safeguards to ensure respect foritite r

to asylum-

3. The legal status and material situation of asylumeekers in Greece, including under Dublin Il

3.1. The legal status and material situation of asylumeekers in Greece

3.1.1. UNHCR is concerned that asylum-seekers face sebalienges in enjoying protection in
Greece in line with international and European daads™* Asylum-seekers in Greece, including those
returned to Greece under Dublin I, face multipledies securing access to asylum procedures and
international protection. Reception arrangemenés giossly inadequate, including for children and
other vulnerable persons, leaving large numberasyfum-seekers to live in destitution. Asylum-
seekers lack access to interpretation serviceal &&lyice and representation, are almost certdiate

" Dublin Il Regulation, Art. 10(1).

8 Council Regulation (EC) No 2725/2000 Concerning Establishment of 'Eurodac’ for the Comparisofrinfjerprints for
the Effective Application of the Dublin Conventiohl Dec. 2000, alttp://www.unhcr.org/refworld/docid/3f4e40434.html
(“Eurodac Regulation”).

® Eurodac Regulation, Arts. 4(1), 8(1).

1 bublin Il Regulation, Arts. 16(4) and 16(1).

1 See note 10, Art. 19(2).

12 See note 10, Art. 3(2). Art. 15 also permits agsion of responsibility for assessing a claim armh ‘humanitarian
grounds”.

13 Annex 1,UNHCR Information Note on National Practice in thgplication of Article 3(2) of the Dublin Il Regtian in
particular relating to transfers to Greecgél June 2010.

14 For further details see below and Annex 2 to shismission containing UNHCR@bservations on Greece as a Country of
Asylum Dec. 2009, ahttp://www.unhcr.org/refworld/docid/4b4b3fc82.htnBince this case concerns an Afghan national
Annex 3 contains p. 21 and p. 24 UNHCR Eligibility Guidelines for Assessing the hmi&ional Protection Needs of
Asylum-Seekers from Afghanistaluly 2009, stating that numerous reports indith& persons suspected of “spying” on
behalf of the Afghan military or the internatiorfafces risk execution at the ndands of the armédGovernment groups. A
number of incidents have been reported between 200008 in Kandahar, Helmand and Kunar againgh#is accused of
working for international military forces.




their claims rejected at first instanCeare rarely able to secure an effective remedynataiegative
decisions, and consequently do not have adequatection againstefoulement Further, asylum-
seekers in Greece experience obstacles in tryingsetture access to international complaint
mechanism$&¢ In addition, in UNHCR’s view, the changes in treylam procedure introduced in July
2009 have further diminished the prospects of asyluekees, including Dublin Il transferees, having
their claims determined in a fair and adequate gioce in Greece. While the Greek Government
elected in late 2009 is working on proposals touget new asylum system, these measures have yet
formally to be legislated and implemented.

3.1.2. Dublin transferees face the same difficulties aBet arriving in Greece in search of
international protection. Asylum-seekers with legarmission to remain in Greece, including
transferees, are not exempt from arrest and tkeofipossible summary deportation. They are exposed
to the same long waiting periods before a deciamade on their asylum claims. In the very likely
event that a final negative decision has been tAkanthe asylum case of a Dublin transferee or
deadlines for appeal have expired, then the treeesfis detained and receives a deportation orddr, w
no opportunity in practice to re-open the casehatlenge the negative first instance decision.

3.2.  Access to asylum procedures in Greece

3.2.1. Persons transferred to Greece under Dublihféice problems which may hinder or preclude
their efforts to register (or re-register) theiphgation for international protecticfi.As a result, access
to asylum procedures cannot be guaranteed forftn@es. In particular, if a negative decision hasrb
issued prior to or during the individual's absefroen Greece and this has been notified to an asylum
seeker registered as of “unknown residence,” aticgpp returned to Greece is likely to have missed
all deadlines for appealing against this decisigfith almost all asylum applications rejected astfir
instance, this practice affects many Dublin traress. If all deadlines for appeal have lapsed dutie
person’s absence from Greece, the transferee wikdyved with a deportation order at the airport,
without access to the asylum procedire.

3.2.2. Information about the relevant procedures and sigrid/or interpretation in languages that
asylum-seekers understand is not readily availditeler the process in place from 2008, according to
a report by ATIMA?? Dublin transferees may be detained upon arrivahatairport up to four days
without a detention order and thereby without lebakis. Since mid-2009, when new procedures
entered into forc& the transferee is released after 24 hours withligepnotice informing him/her to

15 See Section.4.3.

16 Council of Europe (CoE) Commissioner for HumanHhgg CommDH (2010) 9, Third Party Intervention undeticle 36,
paragraph 2 of the European Convention on HumamtRidn the case oAhmed Ali and others v. the Netherlands and
Greece 10 March 2010, dtttps://wcd.coe.int/ViewDoc.jsp?id=1595689& Site=GulH, para. 28.

" presidential Decree No. 81/2009 modifying PredidériDecree 90/2008 on the transposition into Grksgislation of
Council Directive 2005/85/EC of 1 Dec. 2005 on mioim standards on procedures in Member States fortigg and
withdrawing refugee status (Official Gazette A’ 3@, June 2009).

18 See para. 3.5.2.

19 This is so whether or not they have previouslyliadpfor asylum there. People who had not donensGrieece may be
transferred there under Dublin Il on the groundapig others, that Greece is deemed responsibléemdsis of proof
through Eurodac or by other means that they entémed=EU irregularly via Greece or held a Greek osather residence
document. See, Dublin Il Regulation, Arts. 10 ane$pectively. If such persons subsequently clayiuan in Greece after
transfer, they are treated as new claimants.

20 See, UNHCR,Asylum Processes (Fair and Efficient Asylum Proces)s Global Consultations on International
Protection/Third Track31 May 2001, EC/GC/01/12, http://www.unhcr.org/refworld/docid/3b36f2fca.htrplara. 23.

21 UNHCR, Observations on Greece as a country of asylimove footnote 14, pp. 21.

22 ATIMA (Greek Civil Society Organisation), “Prograne for the Provision of Legal and Social Supporsylum Seekers
Transferred to Greece under Dublin Il RegulatiomstFConclusions and Recommendations” (22 Februaty April 2010),
12 May 2010. During the project, which ran fromFbruary up to 14 April 2010, ATIMA team was in lgaontact with the
Athens Airport Police.

Z presidential Decree No. 81/2009, see note 17.




appear at the Attica Aliens’ Immigration Direct@atf the Police (“Petrou Ralli”) in Athens within
three days to declare his/her address and recedageafor his/her asylum interview. This obligatiton
register a claim (or report in connection with aypous claim) at Petrou Ralli exposes transferges,
other asylum applicants, to significant problemsaotess to asylum procedures which may prevent
them from registering their claims in the shortipérof time required. These problems are outlimed i
greater detail in UNHCR’80Observations on Greece as a Country of Asyluand include inadequate
capacity to meet demand at Petrou Ralli, whereiegdmns of non detainees are registered only one
day a week, dropping from 300-350 before Octob@&92@\t present, approximately 30-40 applications
are registered on each of these ddysthough up to 300-400 persons may be queuingdister their
claims.

3.2.3. Atthe same time, applications outside Athens, @l§ag applications by persons in detention in
Athens, have increasédin addition to the registration of initial asyluctaims, access to Petrou Ralli
is hindered also for other requests by the asyleekears, i.e. renewals of “pink caréfsdr declaration

of residence addre$5An aggravating factor with regard to the lack ofess to the asylum procedure
is the fact that according to the research condubttween February and April 2010, all the Dublin
transferees covered by the research were homdiessite the existing legal obligation to providerth
with accommodatiorf® Being homeless affects their access to the asphatedure as applicants for
international protection are required to provideaaltress in Greece. Given the difficulties asylum-
seekers face in securing accommodation, this primmpessible for many people. Consequently, it is
difficult for the authorities to notify homelessyasn-seekers of developments in their case, and for
asylum-seekers to meet deadlines for importantgahe@l steps, including the filing of an app#al.

3.2.4. The difficulties for asylum-seekers effectivelydocess the procedure in Greece are currently
being scrutinized by the European Commission, whiak opened an infringement procedure, on the
issue of access to asylum procedure and respeftiridamental right2’

3.2.5. In UNHCR’s view, these procedural and practicaltables to securing access to asylum
procedures are evidence of an asylum system whictertly falls well below international and
European standarls and which might lead teefoulement Even though UNHCR in 2010 has not
received further reported instances of the formractice of refusing entry or informally removing
unregistered asylum-seekers to Turkey at bordemgobther means of returning people have been

24 By contrast, the total number of claims registéredther parts of Greece is greater than in tst.p

% |n four police directorates - Patras and Evrogi®eincluded -- the increase in registration cides with the introduction
of the new decentralized asylum procedures: a sharpase is noted for the last four months of 2¢0@wvever, in all the 49
other police directorates the increase is notecesihe beginning of 2009, a phenomenon that mag hawne of its reasons
the enhancement, in 2009, of the border monitogntivities and presence of various external acterg., UNHCR, the
AEGEAS Project, NGOs, etc.) at the regions/bordA&ss.regards individuals who apply for asylum whifedetention in
Athens, the number has increased to approximatilya®ylum claims per month, due to the change ebtocedures at™1
instance.

26 The “pink card” documents the registration of aglam claim and as such provides proof of the htddegal residence.
The issuance of the "pink card" is provided foarh 5 of Presidential Decree 220/2007.

27T UNHCR has intervened in written to the authorit@s the issue of access to Petrou Ralli, UNHCRelletb Secretary
General for Public Order, Ministry of Civil Protémt, ref. no. GRATH/HCR/056, 21 April 2010.

28 ATIMA, First Conclusions and Recommendations. Sete 21.

29 UNHCR, Observations on Greece as a country of asylBee note 14, page 7.

© See Answer given by Mr Barrot on behalf of the dpgan Commission, to the European Parliament:
http://www.europarl.europa.eu/sides/getAllAnswen8réference=E-2009-5426&language=LV

31 For international standards see, UNHCR Executieen@ittee, Conclusions No. 8 (XXVIII), 1977, para&);(No. 15
(XXX), 1979, para. (i); No. 71 (XLIV),1993, pargs), (k), (I); No. 74 (XLV), 1994, para (i) and gerally UNHCR,“Asylum
Processes (Fair and Efficient Asylum Proceduresibove footnote 20. For European standards,Gaencil Directive
2005/85/EC of 1 Dec. 2005 on Minimum Standards mtdétures in Member States for Granting and Witldng Refugee
Status 2 Jan. 2006, 2005/85/EC, fatp://www.unhcr.org/refworld/docid/4394203c4.htr@louncil of Europe, Parliamentary
Assembly Resolution 1471 (2005Accelerated Asylum Procedures in Council of Eurddember States”Oct. 2005, at
http://www.unhcr.org/refworld/docid/43f349e04




intensified, namely through the readmission protobetween Greece and Turkey. Under this
agreement, the Greek authorities are able to retet@ined third country nationals illegally stayiing
Greece (including asylum-seekers who were unabfigetan application and rejected asylum-seekers)
originating from countries neighbouring Turkey, s@s Iraq, Iran and Syrfa.

3.2.6. The continuing lack of guarantees for asylum-segkacluding lack of information regarding
rights and procedures, as well as legal aid angithetices deterring asylum-seekers from entetieg t
procedure (prolonged detention, accelerated exaimmaf the claim, extremely low recognition rates)
might lead to the return of an significant numbeasylum-seekers under the readmission agreement
with Turkey, and subsequentlytefoulementThe same concerns apply to official deportatidinsctly

to main countries of origin (e.g., Iraq, Pakistan, Sri Lanka, Syria, etc.) for that purpose.

3.3.  Access to reception assistance and its quality

3.3.1. Accommodation for registered asylum-seekers, inomdDublin transferees, is officially
available in just 12 reception centres throughouwte@e. These are generally understaffed, under-
resourced, and lacking appropriate support serdndsmaterial conditions. Seven of the 12 centres a
intended for unaccompanied and separated chiltith. 865 reception places in total avail&Bland
15,925 asylum applications made in 2009 alone, aigpis clearly grossly insufficient. As a result,
many asylum-seekers have no shelter or other Stgiport. Single adult male asylum-seekers have
virtually no chance of staying in a reception centas places there are reserved for families or
vulnerable individuals. Registered asylum-seekeraat receive any financial allowance to coverydail
living expenses, despite relevant provisions te #ffect in Greek law

3.3.2. Among Dublin transferees, UNHCR has recorded a munath vulnerable cas&swhere no
accommodation was offered, even though the feweglavailable are intended for such persons.
Transcripts of interviews by the Austrian Red Crasd Caritas Austrfaindicate that only one out of
14 Dublin transferees managed to obtain accomnmuati a reception centre. The others were left
unassisted and were living on the streets, in pankpublic gardens, and in abandoned houses, or in
overpriced and overcrowded shared rooms.

3.3.3. Like other asylum-seekers, Dublin transferees maystibject to round-ups and detention,
including in police detention centres, even thotlgése are inappropriate for holding people for &ang
than a few days. The European Committee for thedpten of Torture (CPT) has reported allegations
of ill-treatment and poor general conditichsDetainees do not have access to information, legal
counselling or interpreters, except in the fewlfaes where services are provided by NGOs or aher
through limited EC-funded projects. Even in theseations, services are not available to all whadnee
them.

32 Under this Protocol, returns are allowed throughland border in Evros and recently also throighport of Izmir.

33340 places for unaccompanied minors and 525 pfaceslults and families.

34 presidential Decree 220/2007, transposing the E¢eRtion Conditions Directive, Art. 1, para. 16¢ aat. 12.

% This includes persons with mental health problant a female victim of trafficking.

36 Austrian Red Cross/Caritas Austria, “The SituatibiPersons Returned by Austria to Greece undebti#in Regulation:
Report of a joint Fact-Finding Mission to Greece yWa 23-28 2009”, Aug. 2009, at
http://www.unhcr.org/refworld/pdfid/4a93fbbf2.pdip. 50-81.

37 Report to the Government of Greece on the visiBteece carried out by the European CommitteeHerRrevention of
Torture and Inhuman or Degrading Treatment or Fumént (CPT) from 23 to 29 Sept. 2008”, CPT/Inf (2Dp@0, 30 June
2009, athttp://www.unhcr.org/refworld/pdfid/4a49fb732.pglf. 12. See also, Council of Europgcommendation Rec(2003)5
of the Committee of Ministers to Member States osaddres of Detention of Asylum-seeket§ April 2003, at
http://www.unhcr.org/refworld/docid/3f8d65e54.htfat further information on applicable standards.




3.3.4. In 2009, the Court twice found violations of bothtiéles 3 and 5 of the European Convention
on Human Rights. I5.D. v. Greec® concerning a Turkish asylum-seeker detained idihglcentres
for foreigners in Greece while his asylum applicativas pending, the Court ruled that the conditions
in which he was held were unacceptable, constitdégplading treatment and thus a violation of Aeticl
33 The Court also found there had been a violatioAntitle 5 because his detention was unlawful
and he had been unable to challenge its lawfuloedsr Greek law. ITabesh v. Greecahe Court
found that the detention of the applicant, an Afglaaylum-seeker, in a police detention facility for
three months in 2006-07, constituted degradindrtresat under Article 3°

3.3.5. During his visit to detention facilities in Greed® February 2010, the Council of Europe
Commissioner for Human Rights concluded that asydeekers, including those transferred under the
Dublin Regulation, “face extremely harsh living ditions in Greece®' UNHCR has found evidence
that asylum-seekers are systematically detaineshastly overcrowded facilities, where alleged ill-
treatment by police officers occufsEollowing a very recent visit to the detentioniliacin the Athens
International Airport on 20 May 2010, UNHCR obsetvappalling detention conditions. UNHCR
described the atmosphere as suffocating, notingetenees had no access to any open space aad ther
was no toilet inside the ceffd.

3.3.6. Since July 2009, a new legislative framework refijsdpadministrative detention of irregularly
staying foreigners adopted in Gre€deas allowed for a maximum detention period ofrebnths, with

the possibility of an extension to 12 months. Arddme time the law came into force, the police made
large-scale arrests of undocumented migrants. theinmation of the new provisions and mass arrests
strained existing facilities, resulting in unpreeated overcrowding and material shortcomings in
police and coast guard detention centres.

% sD. v. GreeceAppl. No. 53541/07, 11 June 2009, Htp://www.unhcr.org/refworld/docid/4a37735f2.htrifih French
only).

39 The Court found that detention conditions in Geggmarticularly for foreigners, have violated Aki@ of the ECHR also in
Peers v. Greece (2001), Appl. No. 28524/95, 191001, para. 75; Dougoz v. Greece, Appl. No. 409873 March 2001,
paras. 48 and 49; Kaja v. Greece, Appl. No. 3292747 July 2006, paras. 49 and 50.

40 Tabesh v. GreeceAppl. No. 8256/07, 26 Nov. 2009, http://www.unhcr.org/refworld/pdfid/4ble58e72.p(h French
only), para. 44. The latter practice appears tdicoa. Recent reports from Amnesty Internationagédecins Sans Frontieres,
the Council of Europe Commissioner for Human RightslHCR and the Hellenic League for Human Right& KIR) have
shown concern over the situation of asylum-seeke@reece, namely due to detention conditionstdmaport “The Dublin I
Trap: Transfers of Asylum Seekers to Greece” (M&@h0), Amnesty International claimed that detaineglum-seekers or
irregular migrants were held in conditions of sevevercrowding and that the material conditionsdetention were
inadequate, lacking hygiene and security. Amnestgrhational, “The Dublin Il Trap: Transfers of Assn Seekers to
Greece”, March 2010, p. 14, alttp://www.amnesty.org/en/library/info/EUR25/0011%en Following a visit to the
detention facility in the Athens International Aemb on 30 April 2010, Médecins sans Frontieres (M&&ve also highlighted
the extreme overcrowding of the facilities, to fi@nt that detainees often sleep seated on the, femothere is not enough
space to lie down. Detainees have no direct adoessilets or showers; they are allowed to visi thilets twice per day.
These conditions were considered “inhumane” by M&I€, to the utter lack of personal hygiene andeex¢ty poor sanitary
conditions. Press Release (in Greek only) at:
http://www.msf.gr/index.php?option=com_content&taglew&id=2283&Itemid=235

1 See note 16.

42 UNHCR, Observations on Greece as a country of asylsee note 144, pages 8 — 9.

3 After a survey of the detention conditions of raigts in the regions of Evros and Rodopi in Noven@§9, the Hellenic
League for Human Rights concluded that “all theedgon facilities in the prefectures of Evros anddBpi lack the basic
infrastructures and thus fall below minimum standarequired by the law, concerning the number tdidees, their feeding,
healthcare, cleaning etc.” Hellenic League of HuRaghts Report on the detention of immigrants withoutletpcuments in
Rodopi and EvradDecember 2010, attp://www.hlhr.gr/papers/report-hlhr2009-detentmf.

44 Greek Law 3772/2009, Art. 48, para. 2, amending General Migration Law 3386/2005 concerning adsiative
deportation and detention procedures, Art. 76,.[fara




3.4. The effectiveness of Dublin transferees' access #&sylum procedures in Greece and to
international complaint mechanisms

3.4.1. Dublin transferees face the same problems as @bgum-seekers regarding the asylum
procedure and quality of decisions. These incluffecalt and limited access to the asylum procedure
shortcomings in training and expertise of the examg authoritie® long waiting periods for
interviews, inadequate availability and use of dourof origin information by the examining
authorities® lack of access to legal advitesevere deficiencies in the provision of interptietg*® and
interviews conducted with inadequate confidengdfitGenerally, decisions contain neither sufficient
references to the facts nor detailed legal reagortut rather standardized grounds for rejection,
referring to economic motivations for leaving thmuntry of origin. Such reasoning is cited in a &rg
majority of cases, including for persons from coigstin conflict which generate significant numbers
of refugees.

3.4.2. In research published by UNHCR in 2010, an aud2@# case files and decisions found that
all but one of the first instance decisions rexddwere negative, and contained a standard phoageol
(not exceeding three paragraphs). The 201 negadigisions did not set out a summary of the material
facts; did not reference any relevant country afjiorinformation or other oral or documentary
evidence considered; did not specify what aspettang evidence gathered was considered to be
credible or to lack credibility; and did not applgy legal reasoning with regard to any facts. Theas

no other information in the case files which preaddany evidence of the application of legal reaspni
to the facts; and the facts, as stated in the egain form, were severely limited. The only difface
between one decision and another was the names @fpiblicant, the named country of origin and the
stated time limit for lodging an app€alin the framework of its monitoring activity, UNHCHRas often
noted that in some negative first instance decisidhe fact that the claimant for international

45 Greece does not require interviewers to hold aiipejualification in refugee and/or human righasv or to have relevant
experience upon recruitment and do not provide edsapy training for them upon recruitment. UN HiGlommissioner for
Refugees|mproving Asylum Procedures: Comparative Analysisl &ecommendations for Law and Practice. A UNHCR
Research Project on the Application of Key Provisiof the Asylum Procedures Directive in selectetnbler StatedMarch
2010, available atttp://www.unhcr.org/refworld/docid/4bab55752.htn8ection 5, page 17.

“6“In ADA in Greece, during the 49 interviews obseatyao interviewer asked any specific question whiels indicative of
prior knowledge of the relevant circumstances iatato the application, and country of origin mapsre not referred to.”
UN High Commissioner for Refugedsaproving Asylum Procedures: Comparative Analysid 8ecommendations for Law
and Practice note 45, Section 5, footnote 229, page 50.

47 See Anagnostou and Psychogiopoulou, "SupranatiBigtits Litigation, Implementation and the Domesdfiapact of
Strasbourg Court Jurisprudence: A Case Study ofe&®'e Juristras, 2008, ahttp://www.juristras.eliamep.griwp-
content/uploads/2008/09/casestudygreecemdi.

8 In its research published in 2010, UNHCR obsertret in several cases, without guidance from theriewer, the
interpreter advised applicants and instructed tlesmto how to complete the application form. Fornepie, UNHCR
witnessed an interpreter instruct the applicamivtite on the application form that she came to GeeHor a better life”.
During nine interviews observed, the interpretes wat able to ensure appropriate communicationusecaf the interpreter’s
poor language and interpreting skills. There isofficial procedure for the recruitment of interpmet in Greece, nor job
description setting out minimum qualifications. UNR was informed that in Aliens Directorate in Atkemprospective
interpreters submit a Curriculum Vitae and areuited without any interview to assess their sultigbior the job. Moreover,
the Asylum and Security Departments outside Atheosfront severe shortages of interpreters and teggr use any
available interpreter who can understand applisdanguage. See UN High Commissioner for Refugegsroving Asylum
Procedures: Comparative Analysis and RecommendafamrLaw and Practicenote 45, Section 5, pages 35, 40, 43.

49 “UNHCR observed 49 personal interviews at the ADAtirens, Greece. It was clear that no steps wekert&o ensure the
confidential conditions of interviews. Three to rfanterviews were conducted simultaneously in oaegd noisy room
measuring approximately 20 x 10 metres. The roontadoed the four desks of the interviewers and ald@imore desks
belonging to other police officers responsiblefiagerprinting and interpreters of the Departmenhere were approximately
30 persons present in the room whilst intervieweeviieing conducted.50 People were moving aroundirigerprinting and
other procedural matters. On occasions, the noiae 80 loud that communication between the appliaadtthe interpreter
or the interpreter and the interviewing police offi was difficult’ See UN High Commissioner for Refugeésiproving
Asylum Procedures: Comparative Analysis and Recaordat®ns for Law and Practiceote 45, Section 5, page 10. See also
note 14, UNHCRQbservations on Greece as a country of asylum

%0 See note 48Chapter 3, page 18, March 2010, availabléap://www.unhcr.org/refworld/docid/4bab55752.html




protection asked for asylum in another EU countrgt Aas been returned to Greece under Dublin I
Regulation is used as a reason to reject the @aiabusivé

3.4.3. Overall protection rates remain extremely low ine&re. In 2008, 0.06 per cent of cases
decided at first instance were afforded protectfohe same year, the Appeals Board reached a
positive decision in 24 per cent of cases reviewedppeal® The figure of 0.06 per cent at first
instance in 2008 diverges significantly from preetiat first instance in other EU Member States
receiving similarly large numbers of applicatioBy.comparison, in the five countries (France, thg U
Italy, Sweden and Germany) which, along with Greeeeeived the largest number of applicants in
Europe in 2008, the average protection rate atifistance was 36.2 per céhfThe situation did not
improve significantly in 2009. Eurostat data fol02irst instance decisions in Greece show a small
increase in the protection rate to 0.98 per c&intcontrast to a first instance protection ratetfe five
countries listed above of 25.33 per cent over #meesperiod

3.4.4. Unhindered access to international complaint meish@such as those under the European
Convention on Human Rights, including access t@R4 interim measures, is in UNHCR's view not
effectively guaranteed for asylum-seekers or Duttmsferees in Greece. UNHCR considers that the
conditions described above which hinder or prewasylum-seekers from pursuing their protection
claims also create obstacles to the pursuit ofiegtdns to the European Court of Human Rights,
including requests for interim measures. The ditnais particularly acute for persons in detentin
those who have to live in the streets, as is tBe &@ many transferees.

3.4.5. In 2009, there were just nine Rule 39 requesthedourt introduced by applicants present in
Greece, of which four were successful. Of these, fonly one was introduced by a lawyer in Greece.
This case concerned a Turkish national of Kurdisiowho had applied for asylum in Greece. Of the
other three successful requests, one was madeet@€dhirt by a lawyer in Italy for six out of 32
applicants who had been trying to seek asylum ie€e and Ital§® The other two cases were lodged
by lawyers outside Greece on behalf of persons lieeG, and involved Afghan asylum-seekers
transferred from the Netherlands to Greece unddalibul. Dutch lawyers acting for those asylum-
seekers had unsuccessfully applied for Rule 39 uneasvhile they were still in the Netherlands, but
were able to obtain such measures for their clibptthe time they arrived in Greece. From 1 January
to 3 May 2010, there is no record of a requestrbgplicant present in Greece aimed at suspendng h
expulsion from Greece. Eurostat data neverthefedisdte there were 15,925 persons who applied for
asylum in Greece in 2009, putting the country amtimg “top 7” countries in terms of asylum
applications in Member States. Given the relativetyh number of applications, one would expect a
proportionately higher number of Rule 39 requestse made from Greece in line with the situation in
other Member States.

3.4.6. In the context of Dublin transfers to Greece, tlan€ has affirmed that Greece is required to
ensure that the right of a transferee to lodgepgatiGation with the Court and request interim measu

51 One of the formulations used is the followingidving been in X country in breach of his/her ofilign as an asylum-
seeker and having applied for asylum there, shbasthe claim is abusive

52 The “protection rate” is the percentage of positilecisions for refugee status and subsidiary gioteagainst the total
number of substantive first instance decisions fax given period. See UNHCR statistics at
http://www.unhcr.org/pages/49¢3646c4d6.html

°3 See note 52.

54 UNHCR, 2008 Global Trends, Annexesh#p://www.unhcr.org/4a375c426.htm|

%5 1n 2009, in Greece out of the 14,355 first inseadecisions taken, only 165 were positive (35 demisgranting refugee
status, 105 decisions granting subsidiary protectiand 25 granting humanitarian status). Eurostat,
http://epp.eurostat.ec.europa.eu/portal/page/ppdalilation/publications/migration_asylum

%6 SeeSharifi v. Italy and Greec@Appl. No. 16643/09).

57 From 1 January 2009 to 03 May 2010, approximatély Rule 39 requests were made to the Court ferimtmeasures to
stay Dublin transfers to Greece. Sixty-seven peat were granted.




under Rule 39 are “both practical and effectieAs the Court has also ruled in other cases “the
remedy required by Article 13 must be “effective’ practice as well as in law” and must take “the
form of a guarantee and not of a mere statemeimttent or a practical arrangement’lt has further
found that it must have automatic suspensive effect

3.4.7. UNHCR respectfully submits that any presumptiort tAeeece is able to fulfil its international
obligations vis-a-vis Dublin transferees and asyheekers must be assessed in light of the infoomati
above. Further, as asylum-seekers readmitted tec&rdo not enjoy “practical and effective” access t
international remedies. In the light of the foragpiinformation, UNHCR believes that Dublin I
transfers to Greece should be suspended untiltBuehas such access is assured.

3.5. The existence of a risk ofefoulement or expulsion from Greece

3.5.1. The obligation of states not to expel or retuefduler) a person to territories where his or her
life or freedom would be threatened is a cardinakgxtion principle enshrined in Article 33 of the
1951 Convention. In addition, international and dpgan human rights law prohibits the return of a
person to a risk of torture and cruel, inhuman egrdding treatment or punishment. The duty not to
refouleapplies,inter alia, to asylum-seekers whose status has not yet ttemdned. It encompasses
any measure attributable to a state which coula bl effect of returning a person to the frontitrs
territories where his or her life or freedom would threatened, or where he or she would risk
persecution. This includes refusal of entry atidbeler, interception, and indireetfoulement*

3.5.2. In the case of Greece, UNHCR has stated that prahie respect of poor access to and quality
of the asylum procedure and inadequate receptiodittons may give rise to the risk of direct or
indirect refoulemenf? It is against this background that UNHCR contindesrecommend that
governments refrain from returning asylum-seekeGreece under the Dublin 1| Regulatitn.

3.5.3. As well, while reports of refusal of entry and rerabof unregistered asylum-seekers to Turkey
at border points have decreased, UNHCR in theh@stiocumented its significant concerns regarding
the practice of removals from Greece to TurkeywRen April 2008 and September 2009, UNHCR
has received numerous reports of attempted or ladgjrtation to Turkey and documented 27 such
cases (involving a total of over 550 persons). B@¥ of those concerned were subsequently located
by UNHCR, its partners, relatives or friends of tfeenoved individuals. Some (including Turkish
nationals) were in Turkey, some had been remowvat ffurkey to their country of origin, and some
had re-entered Greece. There is evidence that Ml 2009, Greece has engaged in removing
individuals to Turkey and from there they have besmoved to Afghanistaf.

%8 K.R.S. v. UKAppl. No. 32733/08, 2 Dec. 2008, para. 1&tp://www.unhcr.org/refworld/docid/49476fd72.htnSee also
Soering v. UK1/1989/161/217, 7 July 1989 tetp://www.unhcr.org/refworld/docid/3ae6b6fec.hiipéra. 87.

%9 Conka v. BelgiumAppl. No. 51564/99, 5 Feb. 2002, hitp://www.unhcr.org/refworld/docid/3e71fdfb4.htnglaras. 75 and
83.

8 Gebremedhin [Gaberamadhien] V. France Appl. No. 25389/05, 26 April 2007, at
http://www.unhcr.org/refworld/docid/46441fa02.hirphra. 66. See alsdamatkulov and Askarov v. Turkeéyppl. No.
46827/99 and No. 46951/99, 4 Feb. 2005ytht://www.unhcr.org/refworld/docid/42d3ef174.htmphra. 124.

51 UNHCR, “Note on International Protection”, 13 SepB01, A/AC.96/951, pp. 5-6. See also, “Summaoyeusions: The
Principle of Non-RefoulemehitJuly 2001, athttp://www.unhcr.org/refworld/docid/470a33b00.hftINHCR Submission in
T.L and the UK  Appl. No. 43844/98, 4 Feb. 2000, at: http://wmhar.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=42f7737c4&pagearch

52 The prohibition of indirect or “chairefoulemerithas been recognised by the Court, dev. UK Appl. No. 43844/98, 7
March 2000, athttp://www.unhcr.org/refworld/docid/3ae6b6dfc.hirim which the Court stated that “the indirect resmloin
this case to an intermediary country, which is as@ontracting State, does not affect the respoitgibf the United
Kingdom to ensure that the applicant is not, assalt of its decision to expel, exposed to treatroentrary to Article 3 of the
Convention”, p. 15; See also note K/R.S. v. UKpara. 16;Abdolkhani and Karimnia v. Turkeyppl. No. 30471/08, 22
Sept. 2009, dtttp://www.unhcr.org/refworld/docid/4ab8ala42.htpdras. 88—89.

& See note 144.

54 UNHCR, Observations on Greece as a country of asylse note 14, pp. 4-5.




3.5.4. In four cases recorded by UNHCR, the individuafgrmtd that they had expressed their wish
to seek asylum to the Greek authorities, but weteegistered as asylum-seekers. It appears thag ma
of those affected did not receive information abibgiir right to seek asylum or about procedures for
doing so. During his visit to Greece in Februarg@he Council of Europe Commissioner for Human
Rights was informed by Greek refugee lawyers ofective expulsions to Turkey that have reportedly
occurred in December 2009, January and February.20here is concern that asylum-seekers
returning to Greece by virtue of the Dublin Il R&gion may face such risks, jeopardizing their tigh
under the Conventiofi.

4. Procedure for transfer from Belgium under the Dublin Il Regulation and remedies available
against transfer decisions

4.1.  Brief Overview of the Asylum Procedure in Belgium

4.1.1. Under Belgian law, asylum requests are governethdyAliens Act’® and must be filed at the

Aliens Office in Brussels or at the border. In {aéter case, asylum-seekers are transferred to and
detained in a closed "extra-territorial" centregfisit Centre 127) at Brussels Airport. In both satiee
Aliens Office (‘Office des Etrangety carries out certain investigations into asylupplécations and
prepares decisions on behalf of the State Secréanjsylum and Migration (Ministry of Internal
Affairs), as set out below.

4.1.2. The Aliens Office registers the asylum claim antedaines whether Belgium is responsible
for examining the asylum claim under the DublirRBgulatior’” The asylum-seeker is interviewed to
ascertain his/her identity and travel route; fiqgaits are taken and the Eurodac dataBaie
consulted, but no substantive questions regardhmy dsylum application (concerning fear of
persecution in case of return to country of origin@ asked. The asylum-seeker has no right to legal
representation at this stage, and Dublin interviemes undertaken by officials of the Aliens Office
without a lawyer being present. The Aliens Offideecks the health of the asylum-seeker and the
reasons why she/he chose to lodge an asylum ateBelgium and not in some other country.

4.1.3. If Belgium declares itself responsible under théblbull Regulation, the case is transferred to
the General Commissariat for Refugees and StatBlessons (Commissariat général aux réfugiés et
apatride$ (CGRA)), which examines the claim on substantiveunds and decides whether or not to
grant refugee status or subsidiary protection. pymeal against negative decisions lies with the Cibun
for Aliens Law Litigation (‘Conseil du Contentieux des Etrangef€ALL)). The CALL may uphold,
revise, or annul (and send back for review) CGRAisiens, using its full jurisdiction flein
contentieu®. ®°

% See note 16.

% |oi du 15 décembre 1980 sur l'accés au territdzeséjour, I'établissement et I'éloignement desréders (Aliens’ Act),
https://dofi.ibz.be/frireglementering/belgische/ivet_derniere_version.pdfin French, version of 11 May 2010). See also,
Arrété Royal du 8 octobre 1981 sur I'accés autterg, le séjour, I'établissement et I'éloignemdast étrangers.

7 The Aliens Act provides in Art. 51/5 §1 that “asos as an alien has introduced an asylum applicatticthe border or
within the territory, the Minister or his/her dettg (the Aliens Office) shall proceed with the defi@ation of the State
responsible for the examination of the asylum clamapplication of the European Regulation bindaorg Belgium.” This
provision gives practical effect to the Dublin legulation in Belgium. Art. 51/5 82 of the Aliens tAgontains a sovereignty
clause similar to Art. 3(2) of the Dublin Il Regtitm.

% See note 8.

8 The CALL is an administrative court establishedthg Law of 15 September 2006 and has assumed temcjes of the
Council of State in matters of litigation regardiatiens as well as competencies from the formereapommission for
Refugees. In appeals against decisions by the C@RAs full jurisdiction; in appeals against demis by the Aliens Office
it has limited jurisdiction. See Art. 39/2 of théiéns Act.
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4.2.  Application of the Dublin Il Regulation

Aliens Office

4.2.1. If the Aliens Office determines that Belgium is nesponsible for the examination of the
asylum claim, it requests that the Member Statleéms responsible takes over the applicationidf th
Member State accepts explicitly or tacitly (i.ethvaiut a reaction within two months of the requeti,
Aliens Office delivers a decision refusing stayeotry, together with an order to leave the teryitor

an expulsion order. The asylum application is inhsoases not transferred to the CGRA. The Aliens
Office may place the asylum-seeker in detentiordpenthe outcome of the procedure to determine the
Member State responsibi&.Except for unaccompanied minors (who are held peci&l open
observation centres) and families with children ¢vare held in semi-open "return houses"), asylum-
seekers are systematically detained from the morntentransfer decision is notified. The term of
detention must be limited to the time strictly resary to proceed with the transfér.

4.2.2. The criteria applied by the Aliens Office to detatetwhen to make use of the sovereignty
clause under Article 3(2) of the Dublin Il Regutattiare not clear: they are neither laid down in ¢aw

in a Royal Decree. There is no publicly availakiitistical information on the number of times that
Belgium has assumed responsibility for assessigturasclaims under this clause, nor on how the
Aliens Office interprets the criteria for assumisigch responsibility. The lack of information hinsler
determination of whether or not the operation efErublin 1l procedure in Belgium is fair or adecgiat

It is not possible to know whether, and if so onatvbrounds, asylum-seekers in Dublin cases have
been successful in rebutting the presumption atgalf Greece or other Dublin States.

4.2.3. Decisions by the Aliens Office in cases where ajgplis had argued that a return to Greece
would result in serious harm, generally find it fauént simply to refer to the fact that Greece has

ratified the 1951 Convention, the European Coneentin Human Rights, and that as a member of the
European Union it is bound to apply the minimumndeds on asylum agreed in relevant EU

Directives and Regulations.

Council for Aliens Law Litigation and Council ofa

4.2.4. Decisions by the Aliens Office, including expulsionders and Dublin Il responsibility and
transfer decisions, may be contested by lodgingpgeal for “cancellation” and/or “suspension” befor
the CALL within 30 days of the notification of thecision or within 15 days if the asylum-seeker is
detained? These appeals have no automatic suspensive effdaire limited to a review of the legality
of the decision. As part of this review of legalihowever, the law provides that an urgent suspensi
appeal (fecours en extréme urgeritanay be presented within five days (includingledst three
working days) of the notification of the contestigtision to deporf Suspensive effect may then be
granted if two conditions are met: (i) the applicarust prove that the execution of the decision is
imminent and (ii) that it would cause serious hahat would be difficult to remedy h préjudice
grave difficilement réparable In case of an urgent appeal, the CALL must eixenthe appeal within
48 hours and make its decision within 72 hdfrs.

0 Art. 51/5 §1 al 2 of the Aliens Act provides that asylum-seeker may be detained for one montff:gfile/he possesses an
expired stay permit or visa in a State party toDblin Regulation; (i) if she/he has no valid gntlocuments and declares
she/he has stayed in a Dublin State; or (iii) if/his fingerprints are found in the Eurodac databd$e one-month term of
detention may be extended for a second month ifrémsfer request is found to be particularly campl

"L Art. 51/5 §3 al 4 Aliens Act.

2 Arts. 39/57 and 39/59 of the Aliens’ Act. The C@tay cancel a decision of the Aliens' Office in ca$esiolation of
substantial legal forms (“formesopit substantielles, soit prescrites & peine déital)l or an excess or abuse of poweextes
ou détournement de pouvdir

3 Art. 39/82 of the Aliens’ Act.

4 Art. 39/82 84 of the Aliens’ Act and Arts. 39, 48d 43 of Royal Decree of 21 December 2006 (praeedagulations).
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4.2.5. A further appeal for administrative cancellation tbe decision to transfer €h cassation
administrativ€) may be brought before the Council of Stat€dhseil d’Etat) within 30 days of the
notification of the judgment of the CALL. This appeal will be found admissible only if itiges
important legal questions. The appeal may resuaircellation if the decision was taken in violataf

a law or of substantive legal formalitiefdtme substantielle ou prescrite a peine de nul)itélhis
further appeal procedure does not have suspendfeet eand appears not to permit effective
challenges® The Council of State pronounces its judgment iingiple within eight days on
admissibility, while a final decision on the metitas to follow within six months.

4.3. Possibilities for rebutting a presumption of safety— Belgian jurisprudence in Dublin I
cases

4.3.1. While the reasoning of the Aliens Office is uniforegardless of whether the decision is taken
in French or Dutch, the jurisprudence of the CALbas in general been broadly divided along
linguistic lines and the decision-making in Dublirtases is a good example of this trend. The Hrenc
speaking chambers of the CALL have been more iedlito suspend transfers to Greece than the
Dutch-speaking chambers (which deal with the vasjority of Dublin Il cases), which do not
generally do so. The development of the case laiwefCALL in Dublin Il cases can be summarized as
falling within two periods, that before January 9Ghd that afterwards.

4.3.2. The difficulties of lodging an asylum claim in Gogewere first raised before the CALL in
April 2008, in a case where a transfer requestreathined unanswered by the Greek authorifighe
court noted that the Aliens Office had not soughdhtain any guarantee that the asylum-seeker would
be able to lodge an asylum claim and pursue amumsprocedure in Greece. It required the Aliens
Office to seek such guarantees in each individaaécln the absence of any monitoring of transfers,
however, the fulfillment of this obligation rematha purely formal guarantee, the main consequence
of which was to lengthen the Dublin Il procedure.

4.3.3. In January 2009, the Aliens Office abandoned tlaetare of asking for a specific guarantee of
treatment upon the arrival in Greece. The CALL erdd the change, noting the transposition into
Greek law of the EU “Quialificatiori® and “Procedure&® Directives. It ruled:

“The Council does not exclude that the Greek nati@sylum law as it existed in the past was
possibly not in accordance with standards undernational and supranational rules of law. In
casu it should, however, be noted that the Gree¢koaties have meanwhile transposed [the
different Directives] into national law. There are indications that this transposition has taken
place incorrectly. Moreover, Greece is a full memtfethe European Union and is bound by the

S Art. 14 and 19 of the coordinated laws of 12 Japd@73 on the Council of State; Art. 3 §1 Royaki of 30 November
2006.

6 See e.g., Council of State judgment (in Dutch) N&7.659 of 3 November 2008 (Arrest van de RaadState, Afdeling
Bestuursrechtspraak), in which the Council of Stigelared the appeal against a CALL judgment inaslitie by lack of
merit since the applicant had already been traresfelo Greece under the Dublin Il Regulation. Resiiig to the argument
“absence of an effective remedy”, it stated thatghesent appeal for administrative cancellationroat prevent the execution
of a decision taken in violation of article 3 ECHRice this decision has already been executed fiaiabfranslation from
Dutch).

" The CALL has separate chambers which decide irobitee two languages.

8 CALL judgment No. 9 796 of 10 April 2008.

8 European Union: Council of the European Union, @iitDirective 2004/83/EC of 29 April 2004 on Minimm Standards
for the Qualification and Status of Third Countrgtdnals or Stateless Persons as Refugees or stmBétho Otherwise
Need International Protection and the Content efRlotection Granted, 19 May 2004, 2004/83/EC |alvks at:
http://www.unhcr.org/refworld/docid/4157e75e4.html

80 European Union: Council of the European Union, i@iitDirective 2005/85/EC of 1 December 2005 on idinm
Standards on Procedures in Member States for @gpatid Withdrawing Refugee Status, 13 December , 2ZI0E/85/EC, at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do20J:1 :2005:326:0013:0034:EN:PDF
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same international conventions as Belgium ... abithprinciple there is no reason to assume that
the requesting party would benefit from fewer gngeas in Greece than in Belgium regarding the
treatment of her asylum clairfi"”

4.3.4. In a few cases, however, a transfer was suspengdéreiCouncil due to a possible failure on
the part of the Greek authorities and the abseffice guarantee that the asylum claim would be
effectively registered in Athers.

4.3.5. Otherwise, Belgian jurisprudence in Dublin casesai@ed constant throughout 2009 and the
CALL strengthened the reasoning of its decisiongdfgrring to the December 2008 decision of the
ECtHR in K.R.S. v. UK® Despite the availability of information showingetftontinuation of the
asylum crisis in Greece throughout 2009 and theeption gaps in the Greek asylum system, the
CALL maintained its position that an applicant Heml submit tangible information from which could
be deducegrima faciethat his assertion regarding the ‘serious harficdif to remedy’ is more than a
mere hypothesis™

4.3.6. In the face of some divergence in decision-makititpinv the CALL, the Council decided to
meet in general assembly of the Francophone anchByteaking chambers to harmonize its position.
This resulted in judgments in three “Dublin || Geeecases" on 26 March 20¥0These represent the
latest position of the CALL in Dublin Il cases andnfirm the earlier position taken by the Dutch-
speaking chambers. The reasoning is as followse¢erées an EU Member State, is a State of law, is a
party to the ECHR and the 1951 Convention, andaesenver bound by EU instruments on asylum and
migration. Based on the principle of inter-Statesty the presumption must be that Greece will abide

its obligations under these instrumefit¥his presumption is in principle rebuttable anisitp to the
asylum-seeker to produce elements of proof to ghaithere are serious reasons to believe thateshe/
will be exposed to a real risk of treatment viaigtiArticle 3 ECHR in case of transfer to Gre&ca.
mere reference to sources of general informatiomoitsenough to rebut the presumption that Greece
will abide by its obligations. The asylum-seekersingive concrete indications that he/she facesk re
risk of treatment in violation of Article 3 ECHR ase of transfer to Greece. When such elements of
proof are produced, it is up to the governmenatser potential doubt§.In order to verify the existence

of such a risk (of treatment in violation of aicB ECHR), one should examine the foreseeable
consequences of the expulsion taking into accarthé general situation in the country of destorat
(Greece) and (2) the personal circumstances aigiiem-seeket’

4.3.7. The two judgments in French are slightly differémaim the judgment in Dutch language, in
that the French judgments take note that undeaioerircumstances the ECtHR does not exclude that a
complainant may belong to a group which is systerally exposed to mistreatment and that such
persons are not required to establish the existehemy other particular characteristics which vabul
distinguish them personally, if to do so would rendlusory the protection afforded by Article 3

81 CALL judgment No. 21 980 of 26 January 2009 (uividf translation from Dutch).

82 CALL judgments Nos. 25 959 and 25 960 of 10 ApED9, No. 28 804 of 17 June 2009, No. 35 658 db&Bember 2009
and No. 35 752 of 12 December 2009.

8 See note 57.

84 CALL judgment No. 35 222 of 1 December 2009.

8 CALL judgments Nos. 40 963 (in Dutch), 40 964 @d965 (in French) of 26 March 2010.

8 See note 5K.R.S. v. UKpara. 17.

87 N. v. Finland 38885/02, Appl. No. 38885/02, 26 July 2005, atp://www.unhcr.org/refworld/docid/437dcf4ea.htmhbra.
167.

88y, v. RussiaAppl. No. 20113/07, 4 December 2008, ttp://www.unhcr.org/refworld/docid/493e39922.htiméra. 77.
89Y. v. RussiaSee note 88, para. 78Baadi v. Italy Appl. No. 37201/06, 28 February 2008, paras. 128:N. v. Finland see
note 87, para. 16%ilvarajah and Others v. The United Kingdpwppl. Nos. 13163/87, 13164/87, 13165/87, 1344,7/87
13448/87, 30 October 1991, availablehdtp://www.unhcr.org/refworld/docid/3ae6b7008.htwéra. 108.
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ECHR? The French-language judgments also elaborate emdsition with regard to the risk of
refoulementin cases of transfer to States which are parth¢oECHR, the transferring state remains
responsible for considering a “risk of indiretfoulemerit and cannot renounce its responsibility
through reference to the system established bybtitdin || Regulation. However, the transfer of an
asylum-seeker from Belgium to Greece in applicatibarticle 3.1. of the Dublin Il Regulation could
only constitute a violation of Article 3 ECHR onethdouble condition that the asylum-seeker
demonstrates (1) the existence of serious grownda feal risk that he/she will be victim of toeuwr
inhumane treatment in his/her country of originioiany other country, AND (2) that he/she cannot
find protection fromrefoulementto that country in the intermediary State respuesifor the
examination of his/her refugee claim.

4.3.8. Civil courts in Belgium (first instance and appé&#bunals) have also become involved in the
guestion of Dublin Il transfers to Greece as altediusubmissions made opposing detention measures,
or even in summary proceedings to protect subjediights. This case law is varied and unsettled.
Decisions from the civil courts in detention cakase sometimes relied on the argument that a return
to Greece might result in a violation of ArticleEEHR, but while such decisions may have put an end
to detention measures, they have left transfersiets intact. The Brussels Appeal Court has regentl
ruled that detention was not legal because theresudt of the detention, i.e. the transfer to Geeec
would constitute a violation of Article 3 ECHR.ftiund that there existed a probability bordering on
certainty, that the applicant would become a viabirtreatment contrary to Article 3 ECHR, namely,
that he would end up in detention in Greece unaeurnane or degrading conditiotsWith regard to

the burden of proof, the Court of Appeal considetieat the Belgian authorities had provided no
elements to rebut evidence brought by the applitarthe form of general statements regarding
structural deficits in the asylum system in Gre®ce.

4.3.9. In UNHCR's view, the rebuttable presumption of shéety of Greece for asylum-seekers is not
adequately implemented in Belgium. Rather, theasitl in Greece would warrant Belgian authorities
assuming responsibility for assessing an asylunmclehere there are tangible or specific indications
that a Member State (in this case, Greece) isulfilifg its international obligations. Respect fihe
concept of “inter-State trust” does not necessailgvide a sufficient justification for unqualified
application of the Dublin Il criteria. Rather, iInNBICR’s view, States have an autonomous
responsibility under international law to upholckithinternational obligations, which would require
them, in the Dublin Il context, to consider whetlmr not the Member State in question is able
effectively and practically to uphold the rightstbé asylum-seeker under international law.

5. States' international obligations under internatioral human rights and refugee law and the
Dublin Il Regulation

5.1. In UNHCR’s view, the arguments presented by thegiBel Council of State and/or
arrangements made by the Government do not abaoBtate seeking to implement the provisions of
the Dublin Il Regulation from upholding its obligats under international refugee and human rights
law, including in particular Article 33 of the 195Convention and Article 3 of the European
Convention on Human Rights, as well as other Agtiaf the latter Convention, including Articless2,
and 13. As the Court ruled if.l. v. the United Kingdoma State cannot “rely automatically” on
arrangements made under the Dublin Regulatiorndbiér,

%0 Saadi v. Italy Appl. No. 37201/06, 28 February 2008, para. 132.

1 See judgments (in Dutch) of the Brussels CourAppeal (Arresten van het Hof van Beroep te Bruskelmer van
Inbeschuldigingstelling) Nos. 1329 of 30 March 201807 of 1 April 2010 and 1510 of 8 April 2010.€Re decisions are
definitive.

%2 |bid. The Brussels Court of Appeal makes referencdl.A. v. UK Appl. No. 25904/07, European Court of Human Right
17 July 2008;S.D. v. GreeceAppl. No. 5354/07, 11 June 2009 (see above faet88) andTabesh v. GreeceéAppl. No.
8256/07, 26 November 2009 (see above footnote 40).
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[wlhere States establish international organisatioor mutatis mutandisinternational
agreements, to pursue co-operation in certaindiefdactivities, there may be implications for
the protection of fundamental rights. It would Ipeampatible with the purpose and object of
the Convention if Contracting States were therdisobved from their responsibility under the
Convention in relation to the field of activity aened by such attributiofi.

5.2.  In UNHCR's view, Dublin Il transfers should not ¢éaglace when there is evidence showing:
(1) a real risk of return/expulsion to a territompere there may be a risk of persecution or serious
harm; (2) obstacles limiting access to asylum piapes, to a fair and effective examination of ckim
or to an effective remedy; or (3) conditions of @ption, including detention, which may lead to
violations of Article 3 ECHR. In these cases, UNHG#siders a State should apply Article 3(2) of the
Dublin Il Regulation, even if it does not bear r@sgibility under the criteria laid down in Articlés-14

of the Regulation. Such an approach ensures thebde8tate acts fully in accordance with its primary
international law obligations, including under tt@51 Convention, relevant international and Eurapea
human rights law, as well as relevant EU instrum&nSince the Dublin I Regulation offers this
possibility and given the general obligations ofrivber States under Article 3(1) in combination with
the object and purpose of the Regulation, themeoisonflict of treaty or other legal obligations$. |
States were not to make use of Article 3(2) in stictumstances, however, they would risk violating
their international legal obligations and thus cdtting an internationally wrongful act as statedtlie
Intergsational Law Commission's Draft Articles onsdRensibility of States for Internationally Wrongful
Acts.

6. Conclusion

6.1. SinceK.R.S. v. UKin 2008, UNHCR’s most recent position paper artobbjective sources
provide independent evidence that adequate safdguand effective access to procedures and
international protection are not generally ava#alih Greece. In addition, inadequate reception
conditions may give rise to a risk m@foulementand in some circumstances, may constitute inhuman
or degrading treatment.

6.2. More recent Court decisions against Greece havditjiged the serious shortcomings within
the asylum system in operation there includingatiohs of Articles 3 and 5 ECHR during detentidn.
The new legislative framework adopted in July 20@8 not helped to alleviate concerns; indeed the
situation has deteriorated with respect to efficieim the asylum system. Pending reform of the &ree
asylum system, UNHCR thus continues to recommeathaptransfers to Greece.

6.3. In view of Greece’s failure to meet the minimumnstards set by the EU Directives, the
breaches of rights under the European ConventioHwman Rights, including Article 3, in particular
in relation to the reception and detention of asykeekers, and the real risk of indiresfoulementn
breach of Article 3, itis UNHCR'’s view that Memb@tates refrain from transferring asylum-seekers to
Greece. Such an approach would ensure that Belgiumplies with its obligations under international
law.

UNHCR, June 2010

% See note 61T.1. v. UK, , p. 15, referring tWVaite and Kennedy v. Germaj&C], no. 26083/94, ECHR 1999-I, para. 67. See
also,K.R.S. v. UKabove footnote 57, p. 16.

% These include in particular the Treaty on the Fioning of the EU, 13 Dec. 2007, 2008/C 115/01,. A#8; Reception
Directive 2003/9/EC; Qualification Directive 2008/&C; Asylum Procedures Directive 2005/85; and Raam Charter on
Fundamental Rights, Arts. 18 and 19.

% International Law Commission, “Articles on the Ressibility States for Internationally Wrongful A¢f text annexed to
UNGA Resolution 56/83, “Responsibility of States foternationally Wrongful Acts”, 12 Dec. 2001.

% See e.gS.D. v. GreecandTabesh v. Greecabove, respectively at footnotes 38 and 39.
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