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[1] In terms of section 103B of the Nationality Ingration and Asylum Act 2002 the

applicant seeks leave to appeal against a deas$ithre Asylum and Immigration

Tribunal ("AIT") dated 12 November 2007 refusingve to appeal to the Court of



Session against a decision of a Senior Immigratiaige ("SI1J") dated 22 August
2007.

[2] The applicant, a citizen of Afghanistan, entetiee United Kingdom illegally on
21 July 2006 and applied for asylum three days tatethe grounds that he came
from Nangarhar Province and had been involved diusehildhood with Herzb-e-
Islami Gulbuddin ("HIG"), a Mujahideen group foumdey Gulbuddin Hekmatyar
(otherwise Hikmatyar), which has close links to @aain Laden. It is a proscribed
terrorist organization in the United Kingdom.

[3] The appellant was involved in military action behalf of HIG and took over as
commander when his father, who had been a closeiass of Hikmatyar, was killed.
The appellant had then used money belonging totli@nd his departure from
Afghanistan. He claimed asylum on the basis thiagitvere to be returned to
Afghanistan he would be at risk of persecutionordy from the Afghan authorities
because of his previous involvement with HIG bgbdtom members of HIG itself
because of his desertion and taking HIG's moneyedisas the many enemies of HIG,
his father and himself.

[4] On 3 October 2006 the Secretary of State ferHlome Department ("the
respondent”) rejected the applicant's asylum agipdic and on 7 October notified the
appellant of the respondent's decision to givectimas for his removal from the
United Kingdom as an illegal immigrant. The appetlappealed to an Immigration
Judge ("IJ") and the appeal was heard on 17 Novegdi6. By decision received by
the applicant on 4 January 2007 the 1J refuseaplpécant’'s appeal.

[5] The applicant applied for, and was grantedoiter for reconsideration but
reconsideration was to be restricted to one isalie namely whether the 1J was

entitled to conclude that the activities that thpellant had either committed



personally, or with which he was closely involvagkre crimes of a non-political
nature such as to engage Article 1F of the Coneentlating to the Status of
Refugees ("the Geneva Convention").
[6] By decision dated 22 August 2007 and notifiedhte applicant on 4 September
2007, following reconsideration of the appellaappeal the S1J dismissed it. The
applicant sought leave to appeal to the Court ei®a and by decision dated
12 November 2007 the S1J refused that applicat@suylting in the present
application.
The Geneva Convention
[7] The Geneva Convention relating to the StatuBefugees was adopted on 28 July
1951 by the United Nations Conference of Plenipid€ers on the Status of Refugees
and Stateless Persons convened under General ag$tesblution 429(v) of
14 December 1950 and entered into force on 22 APBU. Article 1 of the
Convention defines the extent of its applicationpérticular Article 1F is in the
following terms:
"The provisions of this Convention shall not apfdyany person with respect
to whom there are serious reasons for considehiaig t
@) ....
(b) He has committed a serious non-political cronéside the country of
refuge prior to his admission to that country asfagee;
(c) He has been guilty of acts contrary to the pags and principles of the
United Nations."
Section 54 of the Immigration Asylum and Nationakict 2006 assists with the

construction and application of Article 1F(c) asdn the following terms:



"54(1) In the construction and application of AlidF(c) of the Refugee
Convention the reference to acts contrary to thipgmes and principles of the
United Nations shall be taken as including, inipatar-

(a) acts of committing, preparing or instigatingaeeism (whether or not the
acts amount to an actual or inchoate offence), and

(b) acts of encouraging or inducing others to cotnprepare or instigate
terrorism (whether or not the acts amount to anadar inchoate offence).

(2) In this section-

"terrorism" has the meaning given by section lhef Terrorism Act 2000...."
Section 1 of the Terrorism Act 2000 provideter alia:

"1(1). In this Act "terrorism" means the use orethirof action where-

(a) the action falls within subsection (2),

(b) the use or threat is designed to influencegtheernment or to intimidate

the public or a section of the public, and

(c) the use or threat is made for the purpose wacing a political, religious

or ideological cause.

2. Action falls within this subsection if it-

(a) involves serious violence against a person,

(b) involves serious damage to property,

(c) endangers a person's life, other than thateperson committing the act,

(d) creates a serious risk to the health or safttlge public or a section of the

public, or

(e)...."



The decision of the Immigration Judge
[8] The decision of the IJ summarised the applisatidenceo the effect that his
father, who was a commander in HIG, was close tknkégyar and had been with him
in all his campaigns. When his father was killegel #pplicant was injured and
thereafter was persuaded to take his father's plseecommander. He fought in that
capacity for two and a half months and in that mde responsible for making plans,
sending out instructions or telling people to gd aacure machine guns or pick up
supplies. Sometimes they were attacked and sometimeg would attack. He had
seen many people being killed in this way. He waara of a BBC World service
journalist who had been dragged from his truck lkihéld on the orders of
Hekmatyar, despite the fact that he had been atldevénterview him. The reason for
the killing was that Hekmatyar was unhappy aboetr#porting of a territorial victory
of the Northern Alliance the day before. In crogaraination the applicant confirmed
that he had been active with HIG until he left Adgistan. The 1J also had
background evidence, a Country Information Reg@Q(R") and internet
documents.
[9] In considering the applicant's claim for prdtens under the Geneva Convention
the IJ made the following factual findings:
"21. In this case, the appellant has admitted @mbership in HIG. He has
clarified that, whilst in Afghanistan he supportdlbuddin Hekmatyar and
the aims and objectives of HIG. According to amrinéet article from BBC
news, HIG is a Mujahideen fundamentalist factiamni a list of proscribed
terrorist groups issued by our own Home Officeptienthat HIG is one of
them. From the Country Information Report | notattthe entry for

Hekmatyar Gulbuddin describes how the fighting lestvhim and the Kabul



administration between 1992 and 1996 is said te hesulted in the death of
more than 25,000 civilians. He has also been dasegra terrorist by the US
State Department for his participation in and supfo terrorist acts
committed by Al Qaeda and the Taliban.
22. This appellant admitted his participation ia #ctions of HIG in the
company of his father and, following his fatheesath as a Commander in his
own right....
Having acted as a Commander, he has determinexvnisesponsibility and
his liability for the acts in which he participatddis adoption of a command
appointment has affirmed his complicity in and supjpf the HIG....
23. From the appellant's involvement with HIG ndithat | am satisfied that
there are serious reasons for considering thappellant committed a serious
non-political crime outside the United Kingdom,qurto his admission. | also
find that | am satisfied that there are seriouswaa for considering that he
has been guilty of acts contrary to the purposespamciples of the United
Nations. It is clear to me that the appellant'sip@ation in the acts of HIG is
contrary to those purposes and principles. It fedlahat the appellant is
excluded from the protection of the Refugee Conweary dint of Article 1F
(b) and (c)."
Having rejected the applicant's claim for protectimder the Geneva Convention the
IJ then considered whether the applicant was otiserprotected from removal under
the European Convention of Human Rights ("ECHRRe TJ noted the improving
situation in Kabul concerning the promotion andtgetion of human rights and
concluded that there was a sufficiency of protectiothe city in view of the presence

in Kabul of the international security force. He@afound as a fact that HIG is no



longer the integrated force that it once may haenkand that the applicant would
have protection available to him in Kabul. The Bswot satisfied that the applicant
would face any treatment contrary to Article 3 @HIR. Nor was he satisfied that the
applicant was unable to seek safety in Kabul, wkafficiency of protection was
likely to be available to him.
The application for reconsideration
[10] In his application for reconsideration of #3és decision the applicant submitted
that the IJ had erred in law in finding that thelagant was excluded from
international protection by reason of the provisiof Article 1F (b) of the Geneva
Convention. As a separate ground of challengegdXk decision the applicant
submitted that the 1J had erred in law in findihgttthe applicant was excluded from
international protection by reason of the provisiof Article 1F (c) of the Geneva
Convention "because there was no or insufficierdence that the applicant
participated in the acts of the HIG".
[11] By decision dated 22 January 2007 Senior Innatign Judge Lane ordered
reconsideration for the following reasons:
"1. The only matter in respect of which | consithe Immigration Judge may
have erred in law ins{c) his finding that the activities of the appellant
amounted to a non-political crime. On the facet,ahiose activities may well
have a political character.
2. There is a real possibility that the Tribunalulktbdecide the appeal
differently on reconsideration.

3. Reconsideration is ordered on the above grounds.



The decision of the Senior Immigration Judge

[12] As a result of the order for reconsideratiba 13 (Senior Immigration Judge
Waumsley) heard submissions on behalf of the agmiiand the respondent and
concluded that the IJ had made no material errtavofon the basis that the 1J had
"concluded that the appellant would be able toaatie safely to Kabul". His previous
involvement with HIG would not prevent the applicniom doing so, provided he
renounced support for Hekmatyar. The IJ had ndtata number of HIG members
had done so previously and there was no reasortlvehgpplicant could not do
likewise. He could then look to the Afghan authestin Kabul for a sufficiency of
protection against any other risk which might begmbto him there. The SIJ
considered that the IJ's conclusions were openmah the available evidence and
the S1J determined that in light of the 1J's "sunsthle finding that the appellant would
be able to relocate in safety to Kabul, the issumeitted to him for determination was
irrelevant and did not require determination."

Submissions on behalf of the applicant

[13] In support of his appeal against the decisibthe SI1J dated 22 August 2007
counsel for the applicant advanced two grounds.fifsteground was that the SIJ had
misunderstood the nature and effect of the findinghe 1J that was being challenged,
namely whether the 1J was correct in concluding tina applicant was excluded from
the protection of the Geneva Convention becausadtigities were not political. The
issue of exclusion was a preliminary issue andhat tegard questions of relocation
and sufficiency of protection were incompetent, esessary and irrelevant. Moreover
the S1J had erred in concluding that the 1J's figdiabout adequacy of protection of
the applicant's ECHR rights in Kabul equated tmdig that the applicant could

relocate to Kabul. The IJ had not addressed thstiquein terms of internal



relocation. Counsel also submitted that if thev@d3 correct in his approach the
decisions of the judge presiding at the case maneagehearing, the 1J and the senior
immigration judge who ordered the reconsideratibtine 1J's decision would all have
been different. The second ground of appeal wadhleaS1J failed to deal adequately
with the issue remitted to him for reconsideratioamely whether the applicant's
activities had been non-political crimes excluding applicant from the protection of
the Geneva Convention. In all the circumstancesviged us to grant leave to appeal
and thereafter to allow the appeal to remit the ¢aghe AIT in terms of section
103B(4)(c) of the Act.

Submissions on behalf of the respondent

[14] Counsel for the respondent relied upon theadepted by the court idoseiniv
Secretary of State for the Home Departn20@5 SLT 550 (Moseinl’). In that case
the court considered that it should apply the seomsiderations as the AIT faced
with a similar question of whether to grant leavappeal. We should only grant
leave to appeal if we are satisfied that the appeald have a real prospect of
success or if there is some other compelling reaggnthe appeal should be heard.
When that test was applied in the present casappkcation must fail. Counsel
accepted that the SI1J had erred by applying teediiclusions about the applicant's
ability to seek safety in Kabul in the context atiéle 3 of ECHR to Article 1F (b) of
the Geneva Convention. Moreover even if the Sdeim failing to address the issue
remitted to him, he would have reached the samisidacn the merits of the appeal
as the 1J because Atrticle 1F (c) of the Geneva €aton applied whether Article 1F

(b) was applicable or not.



Discussion

[15] In determining applications for leave to appegainst decisions of the AIT we
consider it important to bear in mind the commaftBaroness Hale and Lord Hope
of Craighead irAH(Sudan) Secretary of State for the Home Departn20a8 A.C.
678 and Lord Hope of CraigheadRB(Algeria)v Secretary of State for the Home
Departmen2009 2WLR 512 that we should not analyse the datisf an expert
tribunal in an unduly critical way and that we shibapproach the appeal with an
appropriate degree of caution. Of course, we shgiddt leave to appetilwe are
satisfied that there is something of the natunerobable cause in relation to a
genuine point of law which is of some practical eeaquence. In applications for leave
to appeal the test to be applied by us is whetleeans satisfied that the appeal would
have a real prospect of success or that thereng sther compelling reason why the
appeal should be hearddseiniv Secretary of State for the Home Departna5
SLT 550). In the present case the sole issue ishehéhe appeal has a real prospect
of success because there is no basis for concltidatghere is any other compelling
reason why the appeal should be heard.

[16] We have reached the conclusion that the 3&Hen three respects. First we
agree with counsel for the applicant that the &ilédl to determine the sole issue
remitted to him for reconsideration, namely whettheractivities of the applicant as a
member of and latterly as a commander in HIG weigigal or amounted to a
serious non-political crime, resulting in his exgibn from the protection of the
Geneva Convention. Even if the SIJ consideredSeator Immigration Judge Lane
erred in ordering reconsideration, we consider ithaas incumbent upon him to
adjudicate upon the issue remitted to him. Reptasigas of the applicant and the

respondent appeared before him and addressed hilnabissue and they had a



reasonable expectation that he would determir@titerwise the appearance before
him resulted in a waste of effort and resources.dditermination of that issue would
not have precluded him from refusing the appeanef/he concluded that the
applicant's activities had a political charactey.d8lopting the approach that he did,
the S1J not only failed to decide the issue remittehim and upon which he heard
submissions but also provided the applicant witiasis for applying to this court and
for delaying any attempts by the respondent to kenfom from the United Kingdom.
The second respect in which the S1J erred is thaippears to have misunderstood the
extent of the remit for his consideration. At paegdn 7 of his decision he properly
identifies the sole issue remitted to him. Howeatgparagraph 17 he refers to there
being a sole issue for reconsideration and thexeafinjoins the issues specified in
Article 1F (b) and (c) whereas the sole issue reahito him was the exclusion by
virtue of sub-paragraph (b). Having done so, ha thded to address either issue. The
third respect in which the S1J erred, as concegetbhnsel for the respondent, was in
applying to the case based upon Article 1F (bjhefGeneva Convention the 1J's
conclusions about the applicant's ability to sesdkty in Kabul in the context of
Article 3 of ECHR. The exclusion clauses in Artidle are concerned with the
activities of an individual and in particular wheththese activities can properly be
described as "a crime against peace, a war crimeome against humanity” (Article
1F(a)), " a serious non-political crime" commitatside the United Kingdom

(Article 1F(b)) or "acts contrary to the purposes @rinciples of the United Nations"
(Article 1F(c)). Issues such as humanitarian ptaiacand relocation are irrelevant
when determining whether a claimant for asylunxidweded from the protection
afforded by the Geneva Convention by reason oclrtlF. If an immigration judge

requires to consider the applicability of ArticlE,The must also address questions of



humanitarian protection and protection under EC&Rthe 1J did in the present case.
Issues of relocation and the availability of prditac are, of course, relevant in
determining these additional questions.
[17] Although we have concluded that the SIJ emddw, the applicant can only
succeed if we consider that an appeal would haealgrospect of success. There are
a number of factors that appear to us to be retamaseeking to determine that issue.
The first is that the only matter upon which Slhéardered reconsideration of the
[J's decision was that the IJ "may have erredvnitefinding that the activities of the
appellant amounted to non-political crime" as they well have had a political
character. As a result of that possible error Sldd_considered that there was a real
possibility that the Tribunal would decide the aglpdifferently on reconsideration.
We note that the application for reconsiderationtamed two additional grounds but
SIJ Lane did not order reconsideration in respgettber of them. The first of these
also related to Article 1F (b) of the Geneva Cortienand alleged an error of law by
the I1J in failing to follow the guidelines Burungv Secretary of State for the Home
Departmen{2002] UKIAT 04870. More significantly the secontlthe additional
grounds was in the following terms:
"...the judge erred in law in finding that the apaht is excluded from
international protection by reason of the provisiof Article 1F(c)...because
there was no or insufficient evidence that the iappt participated in the acts
of the HIG........ "
We recognize that the SI1J who reconsidered theaadd have entertained either of
these additional grounds if he considered thataperly fell "within the category of
an obvious or manifest point of Convention jurisfgnce, as described Robinson's

case [1998] QB 929'0K (Serbia)v Secretary of State for the Home Department



[2008] 1 WLR 1246: Latham LJ at paragraph 21). Howeveiab@icant had

admitted participation in the actions of the HIGe company of his father and,
following the death of his father, as a commanttethat latter capacity he had issued
instructions to people to obtain guns and had letthand been attacked. In light of
the applicant's own evidence it is not difficultuloderstand the basis upon which the
second additional ground for reconsideration wgected by S1J Lane. For the same
reason in August 2007 the SIJ clearly did not atersihat it raised an "obvious or
manifest point of Convention Jurisprudence”.

[18] The second factor, related to the first, isttthe 1J concluded that the applicant
was guilty of acts contrary to the purposes andggles of the United Nations by his
participation in the acts of HIG and was therefexeluded from the protection of the
Geneva Convention by reason of Article 1F (c)s lappropriate to apply the
provisions of Article 1F restrictively but it issa relevant to consider the extent to
which the applicant has violated the human rightstieers Gurung. The applicant
has not disputed that the acts of the HIG were@mtsrary to the purposes and
principles of the United Nations but maintained tih@re was insufficient evidence of
his participation in these acts. Even if the aplichad disputed that the acts of HIG
properly fell to be regarded as being in contraienof Article 1F(c), there was
ample evidence before the 1J to entitle him tomesaech a conclusion. The
International Security Assistance Force ("ISAF"aIBIATO-led security and
development mission in Afghanistan establishedhieyidnited Nations Security
Council ("UNSC") on 20 December 2001. Thereafter¢thave been subsequent
resolutions of UNSC maintaining the presence ofAS#A\Afghanistan. In the letter of
refusal of asylum dated 3 October 2006 upon whietréspondent relied before the

IJ there is reference to the applicant's answengatcreening interview from which it



appears that his father was killed and he wasedjat a time when the Americans (as
part of ISAF) were engaged in overthrowing the Bah. Moreover the SIJ observes
in his decision that "the objective evidence showeite clearly that HIG has been
involved in serious human rights abuses" (paragi&)hThere is not, and could not
be, any dispute that HIG as a group has been gfilagts contrary to the purposes
and principles of the United Nations.

[19] However it is not sufficient merely to estadlithat the applicant was a member
of such a group. It is necessary that the appleaonmplicity should be sufficient to
bring him within the exclusion and that the appiicaas a voluntary member of HIG,
who understood its aims, methods and activiti@sr(ng. As was observed by
Stanley Burnton LJ ilKJ (Si Lanka) vSecretary oBtatefor the Home Department
2009 EWCA Civ. 292 it is sufficient if there areiseis grounds for considering that a
person committed acts identified in Article 1F éod it is not necessary to establish
that he actually did so (paragraph 35). MoreovetenBtanley Burnton LJ
acknowledged that mere membership of an organizatight not be sufficient to
result in a person's exclusion from the protectibthe Geneva Convention, he
expressed the opinion that "a person who knowipglyicipates in the planning or
financing of a specified crime or act or is othesgva party to it, as a conspirator or an
aider and abettor, is as much guilty of that cronact as the person who carries out
the final deed". We agree with these observatiowistat the test applied Burung

is the correct one for determining an individuet'sponsibility for the acts of a group.
Applying that test to the actual involvement of dpplicant in HIG we are satisfied
that it was such as to amount to serious reasorefsidering that he has been guilty
of acts contrary to the purposes and principlab@®United Nations. At the time of

his father's death the applicant was actively pigidting in the acts of HIG, including



attacks against ISAF. He must have been awarattithe of the aims, methods and
activities of HIG. Thereafter he became a commamdellG and was involved in the
planning of acts, including issuing orders to ab@giins. He also had access to the
funds of HIG. As a result of his involvement withGHthe applicant is excluded from
the protection of the Geneva Convention by virtbArbicle 1F (c). There is
accordingly no prospect of the applicant being sasful in his appeal despite the
errors of law by the SI1J.

[20] We would observe that SIJ Lane erred in allaywieconsideration of the 1J's
decision. When he allowed reconsideration on thermp based upon Article 1F (b)
of the Geneva Convention he ought to have appestih@at there was no possibility
that the Tribunal would decide the case differentiyreconsideration even if a
different conclusion was reached on that grouncébse the applicant was, in any
event, excluded from the protection of that Coniemby reason of Article 1F (c).
Ironically the S1J who reconsidered the case rehthe correct decision but for
entirely the wrong reasons.

[21] For the foregoing reasons we shall refuseddavappeal.



