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Key facts (as reflected in the decision): [No more than 200 words]

The case concerned an Afghan national whose application for international protection in the Netherlands
had been rejected on the grounds of Article 1F of the 1951 Refugee Convention. He was declared an
undesirable alien by State Secretary of Security and Justice. He and his wife, who has Dutch nationality,
left the Netherlands and moved to Belgium, where he obtained lawful residence as the family member of
a European Union citizen. In 2011 the appellant requested the Dutch State Secretary to lift the
declaration of undesirability so as to allow him to visit his children who live in the Netherlands and to
make it possible for him to live in the Netherlands with his wife. This decision concerns Directive
2004/38 EC. According to Article 27 of the Directive the authorities are allowed to refuse a foreigner
entry to the country on the grounds of public order or public security if the personal conduct of the
individual concerned represents a genuine, present and serious threat to one of the fundamental interests
of society. Justifications that are isolated from the particulars of the case or that rely on considerations of
general prevention are not allowed.

The Council of State held that the fact that the foreigner had been excluded from international protection
on the grounds of Article 1F of the 1951 Refugee Convention was sufficient reason to consider that the
foreigner posed an genuine, present and serious threat to the public order or public security in the
Netherlands, and that the Secretary of State had therefore been justified in declaring the foreigner
undesirable and denying him access to the Netherlands.




Key considerations of the court (translate key considerations (containing relevant legal reasoning)
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Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held
responsible or liable for any misuse of the unofficial translation. Users are advised to consult the
original language version or obtain an official translation when formally referencing the case or
qguoting from it in a language other than the original

7.1.

The State Secretary rightly argues that the district court has wrongly taken into consideration that the
individual participation of the applicant in torture, i.e. acts within the scope of Article 1F of the 1951
Refugee Convention, has not been established. After all, the purpose of Article 1F of the Refugee
Convention is also to exclude an applicant from refugee status if the alleged crimes would in all
probability not have occurred or not in the same way if no one else had fulfilled the role of the applicant
(see judgment of 2 December 2014 in case nr. 201404725/1/V1 and in that sense also the judgment of
the European Court of Justice (CJEU) of 26 February 2015, C-472/13, Shepherd, paras. 36-38,
ECLI:EU:C:2015:117). Therefore, in cases such as this considerations such as those taken into account
by the district court regarding the extent to which a foreigner has in fact participated in the commission
of these crimes are not relevant; the only relevant consideration [for determining whether a person poses
a present danger in the sense of Article 27 EC Directive 2004/38] is whether the applicability of Article
1F of the Refugee Convention is a fact. The fact of such applicability entails in and of itself that a
foreigner is held to be personally responsible for the commission of the serious crimes as mentioned in
[Article 1F of the Refugee Convention].

7.6.

Due to the exceptional seriousness of the crimes to which Article 1F of the Refugee Convention applies,
the presence of a foreigner in the Netherlands in relation to whom it has been established by law that
there are serious grounds to believe that he has committed one of these very serious crimes, constitutes a
direct threat to the Dutch legal order and the peace of mind of the Dutch people (see the judgments of the
European Court of Justice of 23 November 2010, C-145/09, Tsakouridis, paras. 40 to 56,
ECLI:EU:C:2010:708 and the aforementioned judgment P.I [CJEU, 22 May 2012, C[1348/09, P.1.,
ECLI:EU:C:2012:300). The refusal to grant permission for the stay in the Netherlands of a person to
whom Article 1F of the 1951 Refugee Convention applies therefore serves to protect a fundamental
interest of the society as referred to in Article 27(2) of Directive 2004/83/EC.
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