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REPRESENTATION

Solicitors for the Applicant: Mr R Turner

Solicitors for the Respondents: Mr G Johnson
DLA Phillips Fox

ORDERS

(1) A writ of certiorari shall issue quashing the demsof the Refugee
Review Tribunal handed down on 27 September 2007.

(2) A writ of mandamus shall issue, requiring the ReRrigReview
Tribunal to redetermine the application beforect@ding to law.

(3) The first respondent is to pay the applicant’'s €@std disbursements
of and incidental to the application in the sun$6f000 in accordance
with rule 44.15(1) and item 1(c) of part 2 of schkedl to theFederal
Magistrates Court Rules 20qCth).
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1432 of 2008

SZIPL
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”). The decision was handddwn on 27
September 2007. The Tribunal affirmed a decisiba delegate of the
Minister not to grant the applicant a protectiosavi

2. The applicant claimed to fear persecution in bo#g land Syria. She
originally claimed to be a citizen of Syria butdatclaimed to be a
citizen of Irag. An initial decision of the Tribahin which the
Tribunal found that the applicant was not a natiafic€Syria but failed
to make a finding on Iragi nationality was set aeslty this Court
When the matter returned to the Tribunal the Tréduipund that the
applicant was a citizen of Syria and rejected haints in relation to
that country. The Tribunal did not accept that #pplicant was a

1SZIPL v Minister for Immigration & And2007] FMCA 643
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citizen of Irag and did not consider her claimsrefation to that
country. Unfortunately, although the applicant wasted to a hearing
before the Tribunal, she did not attend due touoirstances that will be
discussed below. The Tribunal proceeded withchgaing.

3. The following statement of background facts is i from the
Minister’s outline of submissions filed on 16 Sepber 2008 and the
applicant’s outline of submissions filed on 30 (hep2008.

4. The applicant was born in Syria on 30 January F9Bhe claims that
both her parents are Iraqi nationals. She arrimeAustralia on 17
April 20053 She applied for a Protection (class XA) visa @ 2
September 2005Her claims were set out in a statement accompgnyin
the applicatior?. The application was refused on 16 November 2005.

5. The applicant applied to the Tribunal for review thie delegate's
decision on 28 November 2005She gave oral evidence before the
Tribunal on 6 February 2006. The Tribunal signed its original
decision on 23 February 2096.

6. The Federal Magistrates Court ordered that theembh# remitted back
to the Tribunal for reconsideration on 17 May 2697.

7. The Tribunal wrote to the applicant and the applisaadvisor on 21
June 2007 advising them of the remittal.

8. The Tribunal wrote to the applicant's advisor onJ@Ge 2007 inviting
the applicant to attend a hearing on 14 August 2507

9. Neither the applicant nor her advisor replied @ #tter.

10. Neither the applicant nor her advisor attendechdeaing.

2 court book (CB) 2.
3 CB 145.
4cB 2.
>CB 29.
6CB 55.

" CB 56.
8cB 102.
°cB 112.
0cB 126.
1 cB 129.
12cB 133.
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11.

12.

13.

The Tribunal wrote to the applicant's advisor on R2gust 2007
extending an invitation to comment on further imfation to the
applicant™® Neither the applicant nor her advisor repliedh® letter.

The Tribunal proceeded to sign its decision on &pt&mber 2007,
without taking further action to enable the appiictp appear before it,
pursuant to section 426A of thkligration Act 1958 (Cth) (“the
Migration Act)**

The Tribunal sent a letter to the applicant notifyher of the outcome
of its decision on 27 September 2007.

The applicant's claims

14.

The applicant claimed to fear persecution on theisbaf her
membership of the Assyrian Christian community igri&§ and
because of her imputed association with the Iragat® Party. The
applicant claimed that she would be unable to ab&ucation and
employment in Syria because she was regarded dsamrger. In
addition, the applicant claimed to fear persecutrare broadly, on the
basis of her gender and Christianity. These clavase set out in a
statement attached to her protection visa apptiogfVA) 1°

The decision of the Tribunal

15.

The Tribunal found that the applicant was a natiof&®yria'’, and did
not accept the applicant's claims raised at theirigeaf the previously
constituted Tribunal that she was a national of laad obtained her
passport through bribery:

a) The applicant provided significant evidence in babclass 300
visa application attesting to her Syrian identifhie applicant's
PVA and her application for a subclass 820 visa altested to
her Syrian nationalit}?

13CB 135.
14CB 144.
15CB 143.

16 cB 20.

17CB 156.
18 CB 155.
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b) The applicant's step father was listed as a Symational. The
Tribunal accepted the independent evidence thatobtiee ways
Syrian nationality is acquired is through a Syratiner. This, the
Tribunal held, was applicable even if he was net agipplicant's
biological father®

c) The Tribunal accordingly found that there was nedéor the
applicant to obtain her passport through bribery

16. Given the findings that the applicant was a Syrizational, the
Tribunal proceeded to reject all of the applicacksms:

a) The Tribunal rejected that the applicant was deemucation and
employment on the basis of her Iraqgi nationalityatdition, the
Tribunal held that the fact that the applicant divim Iraq for
twenty years, or the fact that her mother was agilnational,
would not affect her ability to obtain educatiordaamployment.
This was because the applicant held valid Syriaantitdy
documentation, and independent evidence indict&sthere is
no evidence of mistreatment for the thousandsaxfisr living in
Syrig™.

b) The Tribunal held that the applicant was not subjéx
persecution from the Ba'ath Party in Syria. Thédmial found
that there was no evidence of continuing atteritiom the Syrian
Ba'ath Party after being slapped in the face in818$ such, the
Tribunal found that the slap in the face did nobant to serious
harm or systematic and discriminatory conétict

c) The Tribunal also held that there was no evideoasstablish the
applicant's claimed fear of persecution from faratiMuslims
and rejected her claims that authorities cannoteptoher as a
Christian, with independent evidence demonstratingt the
Government generally respected the rights of freedof
religion?®.

19CB 156.
20 CB 156.
21 CB 156
2 CB 157
3 CB 157
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d)

f)

In addition, the Tribunal held that the applicand dot suffer
persecution on the basis of her gender, relyingnolependent
evidence highlighting equal opportunities for med avomen?”.

The Tribunal also rejected the applicant's claiat there was no-
one in Syria to protect her, accepting that thepeupfrom family
as evidenced at the hearing would contfiue

The Tribunal concluded that the applicant had nmowided any
further evidence regarding her current fear ofrrétg to Syri&°.

The application and evidence

17. These proceedings began with a show cause apphdaed on 4 June
2008. The applicant continues to rely upon thatliegtion. The
application contains the following grounds:

1.

The Tribunal failed to carry out its statutatyty.

Particulars

a.

The Tribunal failed to invite the Applicantadearing
—S.425.

The Tribunal failed to advise the Applicantaofverse
information, explain why it was relevant and giver h
an opportunity to comment upon it — ss.424A, 424AA.

The Tribunal failed to consider all integers dfe
Applicant’s claims.

Particulars

a.

The Tribunal considered that being slapped @nféte
during questioning did not constitute serious hdrat
did not go on to consider that such an assault @¢oul
lead to a well-founded fear of persecution in tinere.

The Tribunal only considered the legal positairthe
treatment of women in Syria but failed to consither
actual treatment in society of women in Syria.

24 CB 157.
%5 CB 158.
%6 CB 158.
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18.

3.  The Tribunal failed to properly apply the laavthe facts as
found.

Particulars

a. The Tribunal found that the Applicant acqui®grian
citizenship through her step-father. The evidence
disclosed that Syrian citizenship is acquired only
through a natural father.

b.  The Tribunal had evidence that the Applicamither
and father are Iraqgis.

Ground 2(b) was not pressed. The applicant rejes an affidavit by
her solicitor made on 3 November 2008. In thadaffit, Mr Turner
deposes that he resigned from the firm of McMahoNagtional
Lawyers on 22 June 2007, that a liquidator was eyped to the firm
on 2 October 2007 and that the practice closeddtss on 5 October
2007. 1 also received as evidence the court bibet én 27 June 2008,
a supplementary court book filed on 4 July 2008 andurther
supplementary court book filed on 28 August 200Bhe applicant’s
solicitor objected to the receipt of the furthempglementary court
book. The documents in it are, however, fundametatahe issue
concerning s.425 of the Migration Act as they condbe appointment
of Mr Turner as the applicant’s authorised recipien 25 May 2007
and the postal, telephone and facsimile and e-adifesses identified
for him.

Submissions

19.

The applicant contends that the hearing invitatissued by the
Tribunal pursuant to s.425 of the Migration Act aaudl invitation to
comment issued pursuant to s.424A of the Migrafionwere not sent
to the correct address advised by the applicanbreNparticularly, the
applicant submits that the use of the facsimile nemdentified in the
authorised recipient forfhdid not meet the requirements of s.441A(5)
of the Migration Act because the transmission bgsii@ile requires
receipt of the facsimile, not simply the sendingitof Further, the
applicant contends that the Tribunal failed to ctet®p its task of
reviewing the applicant’s claims by failing to cafey whether the

%" Further supplementary CB 2.
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20.

admitted fact of an assault on the applicant by3kgan authorities
might lead to a well-founded fear of further assaw@mounting to
serious harm. Finally, the applicant contends thatTribunal erred in
finding that the applicant was a Syrian, rathentha Iraqi national on
the basis of material before it.

The Minister relevantly submits as follows:

First ground - failure by Tribunal] to carry out statutory duty

The applicant broadly alleges error under ss 42424AA and
425 as part of this ground.

Following the remittal of the applicant's case, tggplicant was
invited to appear at a second hearing before a msttuted
Tribunal. The letter sent by thi&ribunal] inviting the applicant to
the hearing was sent to the applicant's nominatetharised
recipient®® The applicant failed to reply to that invitatioand

neither she, nor a representative on her behalferated the
scheduled hearing set down for 14 August 2007.[ThHbunal]

proceeded to apply s 426A and take no further nreasto
contact the applicant before making its decision.

It is not pleaded by the applicant that ffi@ibunal], on remittal,
failed to invite the applicant to appear at a fuetthearing, nor is
it alleged that thgTribunal’s] attempt to notify the applicant of
the second hearing listing was defective with respes 425 and
s 425A of the Act. There is no error on ffigibunal] in the
applicant's failure to attend a hearing, per se.

In accordance with s 441G(2), where ffeibunal] was notified
by the applicant of having appointed an authorisedpient, the
[Tribunal] is taken to have given a document to the applibgnt
giving the document to the authorised recipient Parameters
of 'give' in s 441G(2) are contained in s 441A, atick
[Tribunal’s] method of sending the invitation letter compliethwi
s 441A(5).

As to whether there is any error under s 424A a@&24AA, no
detail is provided by the applicant. Th@ribunal] sent a
comprehensive s 424A letter to the applicant, regttout a
number of evidential matters of concern to [fhebunal]. It is not
conceded that each matter put was required to bietpuhe
applicant, as the letter raises question of evigegwven by the

8 CB 133. See Further Supplementary Court Book @p 1-
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applicant herself coming within the exception tdZ1A(1) at s
424A(3)(b). There were no further matters that $tidnave been
put to the applicant either in writing, pursuant$o424A(1). The
[Tribunal] cannot be said to have erred in relation to s 4248A
the applicant did not attend the hearing.

The[Tribunal] has fully complied with its statutory obligatioms i
this case. Accordingly, the first ground should.fai

Second ground [Tribunal] failed to consider all integers of the
applicant's claims

The applicant asserts that in its finding that tggplicant being
slapped in the face during questioning did not titute serious
harm under s 91R, thi@ribunal] erred in not going further and
asking itself the question of whether such an dssauld lead to
a well founded fear of persecution in the futurbe Tapplicant
further asserts that thgTribunal] only considered the legal
position of women in Syria and did not consider tmual
treatment of women in Syria.

In relation to the first point, the applicant mis®irues the
[Tribunal’'s] findings. The[Tribunal] explicitly found that ‘the
applicant's evidence does not indicate that shesived any
continuing attention from the Syrian Baath Partyteafbeing
questioned and slapped on the fd&€eThe[Tribunal] then goes
on to find that it did not consider a slap in tha&cé during
guestioning to have constituted serious harm, amthér, that the
applicant would not face serious harm upon her netio Syria.
The[Tribunal] clearly contemplated future harm based upon past
events, and was not satisfied that there was a cbahce that
such harm would eventuate.

As to whether th§Tribunal] was obliged to consider the actual
status of women in Syria, this is a claim amountiogmerits
review, and cannot be entertained by the Courtarig event, in
rejecting the applicant's claim that she would fanestreatment
in Syria for being a woman, thglribunal] relied upon the
applicant's own evidence of the lack of any mistneat of the
applicant in the past to substantiate its findihgttthere was not
a real chance that the applicant would face harnthi@ future on
the sole basis of being a woman.

The [Tribunal] considered the applicant's claims in full. The
applicant's second ground should fail.

9 CB 157.2.
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Third ground -[Tribunal] failed to properly apply the law to the
facts as found

The applicant claims that, as a question of fagtjeé citizenship
may only be passed on from a natural father to id¢cland not
from a step-father to a child, which is how the laggnt claims
the [Tribunal] interpreted its independent evidence. The
applicant's natural parents, it is claimed by thppacant, are
Iraqi.

The[Tribunal's] finding as to the applicant's nationality appears
at CB 156.2. ThdTribunal] concluded that the applicant's so-
called step-father, ..., a Syrian, was listed ormoélihe applicant's
official documentation as her ‘father'. ThEribunal] concluded,
in consideration of the evidence before it, ther step father was
accepted asthe applicant's father, and therefore able to pass
Syrian nationality onto his daughter. It is evidetitat the
[Tribunal] considered [her claimed step fatherfo be the
applicant's natural father, as it set out an altative finding in
the terms 'even if ... is not the applicant's biatagifather'>° In
making this alternative finding, tHdribunal] was satisfied that
the country information supported the position tinespective of
whether [her claimed step fathenjas the applicant's natural
father or step-father, his Syrian nationality woubéss to his
daughter as he is listed as the applicant's fatber official
documentation. ThgTribunal] rejected the applicant's evidence
that her Syrian passports had been acquired throogdans of
bribery3!

Findings as to questions of foreign law, such a&sitherpretation
of treaty obligations between states, are generafigerstood to
constitute a question of fact reserved for ffhiebunal] as part of
its fact-finding functiori? Even had thdTribunal] erred in its
consideration of the country information relevamthis question,
which the first respondent does not concede, sacéri@r would
not constitute an error going to jurisdiction ungethe Tribunal's
finding was not open to itAustralian Broadcasting Tribunal v
Bond(1990) 170 CLR 321, per Mason J at 355-356.

The third ground should fail.

%0 CB 156.2.

1 CB 156.3.

%2 SeeSZGBY v Minister for Immigratioj2006] FCA 35 per Moore J.

3 Although in a different factual context, SBBEGXK v Minister for Immigration & Andg2008]
FMCA 822 per Smith FM at [37].
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Reasoning

The Tribunal’s statutory duty of communication

21. There is no doubt that, once Mr Turner was appdiatethe applicant’s
authorised recipient on 25 May 2007, the Tribunabsigation was to
communicate with him on behalf of the applicanbia¢ or other of the
postal, telephone, facsimile or e-mail addressesngior hint”.

22. Section 441G of the Migration Act provides that:
Q) If:

(@) a person (the applicant) applies for review an
RRT- reviewable decision; and

(b) the applicant gives the Tribunal written ratiof the
name and address of another person (the authorised
recipient) authorised by the applicant to do things
behalf of the applicant that consist of, or include
receiving documents in connection with the review;

the Tribunal must give the authorised recipienstead of the
applicant, any document that it would otherwise engwen
to the applicant.

Note: If the Tribunal gives a person a documenahyethod
specified in section 441A, the person is takeraieheceived
the document at the time specified in section 4él@spect
of that method.

(2) If the Tribunal gives a document to the autbed recipient,
the Tribunal is taken to have given the documenthi®
applicant. However, this does not prevent the Trdwgiving
the applicant a copy of the document.

(3) The applicant may vary or withdraw the noticaeder
paragraph (1)(b) at any time, but must not (unléke
regulations provide otherwise) vary the notice battany
more than one person becomes the applicant's astubr
recipient.

(4) The Tribunal may communicate with the applicayptmeans
other than giving a document to the applicant, pied the

3 Le v Minister for Immigratiofi2007] FCAFC 20
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Tribunal gives the authorised recipient notice diet
communication.

(5) This section does not apply to the Tribunaingjvdocuments
to, or communicating with, the applicant when thpplecant
Is appearing before the Tribunal.

23. Sections 441AA provides:
If:

(a) a provision of this Act or the regulationgjugres or permits
the Tribunal to give a document to a person; and

(b) the provision does not state that the docummuost be
given:

() by one of the methods specified in sectiohAdér
441B; or

(i) by a method prescribed for the purposes ofing
documents to a person in immigration detention;

the Tribunal may give the document to the persorary
method that it considers appropriate (which mayobe of
the methods mentioned in subparagraph (b)(i) grdfithis
section).

Note: Under section 441G an applicant may giveTiileunal the
name of an authorised recipient who is to receigeutnents on
the applicant's behalf.

24. Section 441A provides:

Methods by which Tribunal gives documents to a @ersther
than the Secretary

Coverage of section

(1) For the purposes of provisions of this Part the
regulations that:

(@) require or permit the Tribunal to give a docent to a
person (the recipient ); and

(b) state that the Tribunal must do so by onethsd
methods specified in this section;

the methods are as follows.
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Giving by hand

(2) One method consists of a member, the Repistraan
officer of the Tribunal, or a person authorisedwniting by
the Registrar, handing the document to the recipien

Handing to a person at last residential or businaddress

(3) Another method consists of a member, thesRagior an
officer of the Tribunal, or a person authorisedwniting by
the Registrar, handing the document to anothergergho:

(@) is at the last residential or business addresovided
to the Tribunal by the recipient in connection witie
review; and

(b) appears to live there (in the case of a residd
address) or work there (in the case of a business
address); and

(c) appears to be at least 16 years of age.
Dispatch by prepaid post or by other prepaid means

(4) Another method consists of a member, thesRagior an
officer of the Tribunal, dating the document, arftert
dispatching it:

(@) within 3 working days (in the place of disgdtof the
date of the document; and

(b) by prepaid post or by other prepaid meansj an
(c) to:

() the last address for service provided to the
Tribunal by the recipient in connection with the
review; or

(i) the last residential or business addressvled
to the Tribunal by the recipient in connection
with the review.

Transmission by fax,-email or other electronic means

(5) Another method consists of a member, the Ragier an
officer of the Tribunal, transmitting the documeént

(@) fax;or
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25.

26.

(b) e-mail; or
(c) other electronic means;

to the last fax number,-email address or other electronic
address, as the case may be, provided to the Taldunthe
recipient in connection with the review.

The applicant and the Minister differ as to whetliee applicable
provision is s.441AA or s.441A in relation to s.&!1 In my view,
s.441AA is the applicable provision because s.4db€s not state that
communications to an authorised recipient must peobe of the
methods specified in s.441A. Nevertheless, théuhal did use a
prescribed method in the exercise of its discretmursuant to
s.441AA. Following Mr Turner's appointment as tla@plicant’s
authorised recipient on 25 May 2007 the Tribunahtseeveral
important items of correspondence to him. On 26eJA007 the
Tribunal sent to Mr Turner by facsimile an invitatito the applicant to
appear before the Triburfal The transmission log appearing at CB132
confirms that a transmission was successful. OA@ust 2007 the
Tribunal sent to Mr Turner at the same facsimilenbar an invitation
to comment pursuant to s.424A of the Migration *Act The
transmission log reproduced at CB 135 confirms that transmission
was also successful. The Tribunal later sent toTiner at the same
facsimile number an invitation to the handing dosirthe Tribunal’s
decision and the statement of the decision.

The practical problem is that none of the corredpoe was in fact
received by Mr Turner because he had left the &nd, after 5 October
2007, there was no one at the premises. Nevest)gleovided that the
Tribunal met its statutory obligations in attemgtito communicate
with Mr Turner, there would be no jurisdictionat@r The facsimile

number used was the facsimile number identifiedh® authorised
recipient form signed on 25 May 2007. This was ohéve postal or

electronic addresses identified in the authorisediprent form.

Provided that the Tribunal used one of those addees accordance
with the Migration Act, then the first ground mdiail and the applicant

% CB 133-134.
% CB 136-138.
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27.

28.

29.

SZIPL v Minister for Immigration & Anor [2008] FMCA501

is taken to have received the correspondence etiengh her
authorised recipient did not receive it in fact.

Section 441A(5) is different from the other subsetw in s.441A in
that it uses the word “transmitting”. There isstatutory definition of
what “transmitting” means for the purposes of thbsgction. Neither
were the parties’ representatives able to ideratify relevant judicial
interpretation. The applicant contends that an telac
communication is not transmitted until it is in faeceived. The
Minister contends that, at most, all that is reggiis a transmission
that appears to have been successful.

In the absence of any statutory (or judicial) iptetation of the word
“transmitting” in the context of s.441A(5) the wocdrries its ordinary
and natural meaning. The Macquarie Dictionar’;‘} €8lition) defines
“transmit” (together with “transmitted” and “tran#tmg”) as:

to send over or along, as to a recipient or dedtorg forward,
dispatch, or convey

or secondly,

to communicate, as information, news et cetera.

The definition in the Australian Concise Oxford fiomary (3¢ edition)

is similar. While there is, in the ordinary or mal meaning of the
word “transmit” a concept of communication implyithgth dispatch
and receipt, it is not inherent in the meaninghaf word in the context
of s.441A(5) that a facsimile, e-mail or other é&lecic communication
must be seen and read by the intended recipientrder to be

transmitted. It is, in my view, inherent in theeusf the word in the
subsection that the electronic transmission musugeessful in that it
must be received by a device providing the oppdruifor the

communication to be seen and read by the intenelgdient. There is
evidence that the relevant facsimile transmissivere received at the
number identified for Mr Turner, the authorisedipent. In other

words, a facsimile machine was operating succdgsitithe receiving
end. In my view, that is all that is required tstadlish compliance
with s.441A(5) of the Migration. While it is unfonate that the
hearing invitation and that the invitation to commh&ere not in fact
seen by Mr Turner and that the applicant therebst inportant

Reasons for Judgment: Page 14



opportunities, by virtue of the operation of s.44&fCthe Migration
Act, the applicant is taken to have received thiaséations and the
Tribunal was entitled to proceed in the mannerdt dThat said, it is
surprising that the Tribunal did not take the trdeuto telephone Mr
Turner. If it had done so, the problem would midstly have been
overcome.

30. | reject the first ground of review.

Did the Tribunal consider all of the applicant’s chims?

31. The Tribunal’s finding in relation to this groundagas follows”

The Tribunal has also considered the applicant&ol that she
was accused by the Syrian Baath Party of belontpnipe Iraqi
Baath Party and was subsequently questioned aneldatk join
the Syrian Baath Party, which the applicant refusedhe
applicant told the previously constituted Triburtabt she was
last questioned in 1998 and at that time she wapp&ld on the
face. Thus, the applicant’s evidence does nofcatdi that she
received any continuing attention from the Syricaath Party
after being questioned and slapped on the facee Tribunal is
not satisfied that some questioning and a slap loa face
amounts to serious harm as required by s.91R(1)(Rpr does
the Tribunal accept that the applicant was the sabjof
systematic and discriminatory conduct by the SyBaath Party
as required by s.91R(1)(c). The Tribunal is ndis$ed that the
applicant was the subject of persecution from thga8 Baath
Party in Syria. Nor is the Tribunal satisfied thhere is a real
chance that the applicant will face serious haronirthe Syrian
Baath Party upon her return to Syria, given that thast
encounter with the Baath Party occurred in 1998.

32. It was open to the Tribunal to conclude that alsirstap on the face in
the circumstances in which that was suffered byaghy@icant was not
serious harm for the purposes of s.91R(1)(b) oMigration Act. The
Tribunal nevertheless needed to make a forwardingo&ssessment of
whether the applicant had a well-founded fear afls@eution in the
future. | accept the Minister’s submission tha thAst sentence in the
paragraph quoted above meets that obligation. nHallg the
Tribunal’'s reasoning was that there was not a wmnce of the

37 CB 157.
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applicant suffering serious harm in the future givlat the single
incident complained of was not serious harm andiwed ten years
ago. That was, in my view, sufficient considenatas the future risk of
the applicant encountering physical harm. Theiegpt had made no
claim of a risk of psychological harm and there was medical
evidence that called for consideration by the Tmadwf such a risk.

33. | reject the second ground of review.

The issue of nationality

34. The Tribunal was aware that the Tribunal as preshpaonstituted had
been found by this Court to have erred in failingriake a finding on
nationality’®>. The applicant’s protection visa claim assertagia®
nationality but the applicant had claimed befores threviously
constituted Tribunal that she was in fact an Iradhe applicant had
claimed that although she was born in Syria bothesf parents were
Iragi nationals. She admitted her step father weSyrian national.
This was obviously an issue of significance and Tndunal gave
substantial attention to it. The Tribunal’s fingghand reasons on this
issue were as follows

The Tribunal must first consider the applicantaiots in relation
to her nationality. The Tribunal has attempted tataon further
evidence in relation to the applicants claims telg to her
nationality through the provision of a further oppmity to
attend a hearing and in relation to an opporturttdycomment on
adverse information in writing. However, as indiedtabove, the
applicant has not availed herself of either the ampnity to
attend a hearing or to respond in writing to theblmal’s s.424A
letter. Accordingly, the Tribunal must assess thgpliaant’s
claims on the basis of the evidence before it. @pplicant
claimed that she is a national of Iraq and not dio@al of Syria.
The applicant claimed that she obtained her padsasra result
of bribery. The evidence before the Tribunal inthsathat in an
application for a visa made by the applicant sheviated several
original and certified documents attesting to heentity and
status as a Syrian national. The applicant alsovmted a
passport from the Syrian Republic indicating thia¢ svas issued
that passport in the mid 1990s. The applicant atsded on that

% 3ZIPL v Minister for Immigration & And2007] FMCA 643
% CB 155-156.
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application that she was a national of Syria anddh@ other
nationality. In an application for another visa tla@plicant also
stated that she was a national of Syria. In theliappon for a

protection visa made the applicant also stated thla¢ was a
national of Syria and had no other nationality.

The applicant claimed in a statement attached togretection
visa application that her stepfather is a Syriartio@al and her
mother is a national of Iraq. The applicant haststhin response
to questions on all the above applications that fegher is ....
The documentation provided above also indicatest tthe
applicant’s father is listed as .... The Tribunal epts that the
applicant's mother is an Iragi national as indicdteon the
family's Transcript of Civil Status Registration.oever, the
Tribunal does not accept that the applicant’s fatie anyone
other than ..., a national of Syria. The Tribunal @gts the
independent evidence that indicates that one of wWays
nationality in Syria is acquired is on the basisao8yrian father
(see for example, Freedom House, ‘Women's RightseirMiddle
East and North Africa: Citizenship and Justice’eSdso United
States Office of Personnel Management 2@ifizenship Laws
of the World March, p.192). On that basis, the Tribunal
considers that even if ... is not the applicantddmgaal father, he
Is regarded as her father on all official documdita and the
applicant’s status has been listed as a Syrianomati on all of
that documentation. The Tribunal does not accept tthe
applicant acquired her current passport through bemy. The
Tribunal considers that the applicant has providegassports,
both of which areprima facie evidence of nationality of a
particular country. As indicated above, the appfitdhas also
provided several documents showing her status aSyaan
national. The Tribunal does not accept that theesvany need
for the applicant to acquire her passport throughbbry. The
Tribunal finds that the applicant is a national &yria. The
Tribunal does not accept the applicant’s claim tlshte is a
national of Iraq and not a national of Syria. Givéme finding
that the applicant is a national of Syria, the Tnital has assessed
her claims against Syria as her country of natidyal

The applicant has claimed that she and her fanaded in Iraq
for many years and were forced to leave due tdfdbethat her
stepfather was a Syrian national. The applicanbal&imed that
she is unable to obtain education and employmenSymnia

because she is not a Syrian national and is reghrds a

“stranger” in Syria. The applicant has also claiméat she has
previously been questioned by the Ba’ath party twad she fears
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further questioning as a result of her refusaldmjthe party. The
applicant also claims to fear harm generally becshe is a
woman and a Christian.

The Tribunal accepts that the applicant and herikamesided in
Irag for many years and that they returned in 19Bde Tribunal
accepts that the applicant may have had difficudtytaining

employment and education in Syria. The Tribunal

accepted that the applicant is an Iraqi nationaldahas found
that the applicant is a Syrian national. The Triburdoes not
therefore accept that the applicant was denied atioc and
employment for that reason. The Tribunal does ©oept that the
fact that the applicant's mother was an Iragi natib or that she
had lived in Irag for many years would affect héili#y to obtain

employment and education, given that she was isgssson of
valid identity documentation showing that she imational of
Syria. While the Tribunal is prepared to acceptst tihe applicant
may initially have been perceived as Iraqi giveattshe lived in
Iraq for many years, has an Iragi mother and mayéapoken
with an accent that differed from other Syriang Tmibunal does
not accept that the applicant could not readily édgwoduced
identification showing her status as a Syrian nadlo The
independent evidence also indicates that there arany
thousands of Iraqgis living in Syria and there is eadence of
mistreatment, although they are not generally eeagenerously
in terms of resettlement (US State Department Reporlraqi

refugees in Syria). The Tribunal does not therefmeept that the
applicant was denied education or employment inaSfor a

Convention reason. The Tribunal is also not sadthat there is
a real chance that the applicant would encountdfiaiilties in

relation to employment or education for a Convamti@ason
upon her return to Syria.

35. The Minister contends that the issue of the apptisanationality was a
guestion of fact for the Tribunal, that it was operthe Tribunal to find
that the applicant was a Syrian national and thatet is no basis for
the Court to interfere. The applicant contends$ tha material before
the Tribunal relevant to the issue of nationalitgswequivocal and that,
in the circumstances, the Tribunal should have geded on the basis
of habitual residence. However, it is plain frohe twording of the
Refugees Convention that a claim of being perseddoyereference to a
country of habitual residence only arises wherelaamant has no
nationality®. It would only be if the Tribunal had been unalie

40 SeeSzIPLat [12].
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determine the issue of nationality that the Tridwaauld have needed
to consider a claim as against a country of habitesidence. The
Tribunal considered whether the applicant was aajilland not a
Syrian as she had claimed. The Tribunal rejedted ¢tlaim on the
basis that the applicant had a Syrian step-fatter iad been accepted
as the applicant’s father by Syrian authorities, dndreference to the
available information on the legal requirementsSgfian nationality,
she was therefore a Syrian national. It was opethé Tribunal to
reach that conclusion. However, the Tribunal appe® have
proceeded on the basis that the applicant’s claas a/‘bundled” claim
that she was lIragi and not Syrian, as if the twaeweutually
exclusive. There does not appear to have beercamgideration by
the Tribunal of whether the applicant was an Ilraionalas well asa
Syrian national. In my view, in order to complétetask, the Tribunal
needed to consider the applicant’s claims as toomity as two
distinct and unbundled claims, namely:

a) she was an Iraqgi national; and
b) she was not a Syrian national.

36. The Tribunal dealt with the latter but | am not faexded that the
Tribunal dealt with the former. The Tribunal acwsp that the
applicant's mother is an Iragi national. The Tnbl states that it
referred to a publication entitle@itizenship Laws of the Worlly
which it determined the applicant’s Syrian citizeips The Tribunal
does not appear to have considered whether, bserefe to that or any
other information, the applicant was also an lragional, having been
born of an Iraqi mother. The Refugees Conventiovisages that a
refugee may be a national of more than one cotingmyd also that a
refugee may have more than one country of formebitina
residencéd? If the applicant is, in fact, a dual nationalbwith Iragq and
Syria, the Tribunal would, in my view, also haveeded to consider the
applicant’s claims in relation to Iraq. If the Bunal accepted those
claims it may have also needed to consider whethéne applicant
returned to Syria, she might be at risk of forcilkdgatriation to Iraq
and thereby subject to a well-founded fear of prrsen.

“! Jong Kim Koe v Minister for Immigratiqi997] FCA 306.
42 Al-Anezi v Minister for Immigratiof. 999] FCA 355 at [21]-[22].
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37.

38.

In my view, the Tribunal erred in asking itself tiong question.
Although the Tribunal stated that it had not acedphat the applicant
Is an Iragi national and found that the applicantiSyrian national,
there was no consideration of the possibility o&ldcitizenship. In
fact, there was no reasoned consideration of ttesilpiity of Iraqi
citizenship at all. Section 36(6) of the Migratidnt requires that the
determination of nationality be made solely by refiee to the law of
the relevant country. The Tribunal was confrortigdwo questions as
to nationality and effectively answered only one tbenf®. This
constitutes jurisdictional err8t This error entitles the applicant to
relief in the form of the constitutional writs ofertiorari and
mandamus.

As to costs, the application having been grantediscshould follow
the event. | see no reason to depart from thetSagale of costs in
relation to migration matters. | will order thdtet Minister pay the
applicant’s costs in accordance with that scale.

| certify that the preceding thirty-eight (38) paragraphs are a true copy of
the reasons for judgment of Driver FM

Associate:

Date: 28 November 2008

43 albeit on the opposite basis to the first Tribumhich accepted that both the applicant’s natural
parents are Iragi and was not satisfied that sheSigrian national.
“ Minister for Immigration v Yusuf2001) 180 ALR 1

SZIPL v Minister for Immigration & Anor [2008] FMCA501 Reasons for Judgment: Page 20



