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1. Introduction®

1.1 By letters of 23 September 2011 (REF:CDH-O@23) and 1 December 2011 (REF:CDH-
0C-21/269) the Inter-American Court of Human Rigfttsreinafter “the Court”) invited the Office of
the United Nations High Commissioner for Refugeesrdinafter “UNHCR”")to submit a written
opinion in the framework of a request made by MERSUR's Member States and partner States,
through its Institute of Public Policies on HumaigtRs for an Advisory Opinion on migrant
children.

1.2 UNHCR has a direct interest in this matterthas agency entrusted by the United Nations
General Assembly with the mandate to provide irsg@omal protection to refugees and, together with
Governments, to seek permanent solutions to thblgrs of refugees.According to its Statute,
UNHCR fulfils its mandate inter alia by “[p]Jromotirnthe conclusion and ratification of international
conventions for the protection of refugees, susényi their application and proposing amendments
thereto.? UNHCR'’s supervisory responsibility is exercisedpart by the issuance of interpretative
guidelines on the meaning of provisions and terorgained in international refugee instruments, in
particular the 1951 Convention. Such guidelines srauded in the UNHCR Handbook on
Procedures and Criteria for Determining RefugeeduStghereinafter “UNHCR Handbook”) and
subsequent Guidelines on International Protection.

1.3 The Advisory Opinion requested of the Courtseai several issues directly related to
UNHCR’s mandate for the protection of asylum-segkind refugee children. It also reflects the new
challenging context in which international proteatiof refugees is provided whereby migration and
international refugee protection are interlinkedystigularly when dealing with mixed migratory
flows.* UNHCR welcomes the opportunity to provide its axginion on a number of issues that are
referred to in the questions posed to the Coutterrequest for an Advisory Opinion and which dre o
particular relevance for the rights of asylum-segland refugee children.

Y This submission does not constitute a waiver, @eor implied, of any privilege or immunity whittNHCR and its staff enjoys under
applicable international legal instruments and geied principles of international law.

1 UN General AssemblyBtatute of the Office of the United Nations HighmBaissioner for Refugee$4 December 1950, A/IRES/428(V),
available athttp://www.unhcr.org/refworld/docid/3ae6b3628.html

2 lbidem para. 8(a).

¥ UNHCR, Handbook and Guidelines on Procedures and CritésiaDetermining Refugee Status under the 1951 Quioreand the 1967
Protocol Relating to the Status of Refugees December 2011, HCR/1P/4/ENG/REV.3, available at:
http://www.unhcr.org/refworld/docid/4f33c8d92.htndNHCR issues “Guidelines on International Pratect pursuant to its mandate, as
contained in the Statute of the Office of the Usitéations High Commissioner for Refugees, in codiiom with Article 35 of the 1951
Convention. The Guidelines complement the UNHCRdbaok and are intended to provide guidance for gowents, legal practitioners,
decision-makers and the judiciary, as well as UNHEHS.

4 UNHCR, Refugee Protection and Mixed Migration: The 10-PoRlan in action February 2011, pp. 8-14, available at:
http://www.unhcr.org/refworld/docid/4d9430ea2.html
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2. General principlesfor the protection of asylum-seeking and refugee children

2.1 The protection of asylum-seeking and refugeidmem is grounded in thenstitution of
asylum. The modern institution of asylum, found in theiwgmsal Declaration of Human Rights, is
reaffirmed in the 1951 Convention and its 1967 &uok, alongside a growing number of regional
refugee and human rights instrumehtat the heart of the 1951 Convention is the ingititu of
international protection for people who are at n§keing persecuted. Originally conceived to repla
the diplomatic protection normally provided to o#ths abroad, today international protection/asylum
is better characterized as ensuring that the rahgghts and needs of people who are not protected
by their own country are met. The preamble to tB811Convention underscores its purpose of
assuring refugees the widest possible exerciseeif fundamental rights and freedoms; while Article
5 insists that “Nothing in this Convention shalldeemed to impair any rights and benefits granyed b
a Contracting State to refugees apart from this v€omon”. Central principles of the 1951
Convention include those of non-discriminatimon-refoulementnon-penalization for illegal entry
or stay, and the enjoyment of basic human rightbni&sion to safe territory is the start of the psx
which concludes with the attainment of a durablatam .’

2.2 The right to asylum is both a well-establisktrdiition and principle in the Americas — from the
concept of asilo’, referring to an inviolable right to sanctuary fbhose persecuted for their political

beliefs to the broader definition of a refugee in the 198dnvention relating to the Status of
Refugees and its wide ratification by countrieshia regior. Both the American Declaration on the

Rights and Duties of Man and the American Conventio Human Rights formulate the institution of
asylum as an individual right to seek and recewegvanted asylum with reference to other
international instruments, including thereby th&ll€onvention and its 1967 Protoédlhe Inter-

® See: Organization of American Statdsatado de Derecho Penal Internacional de Montewjd&889 (Article 15), available at:
http://www.unhcr.org/refworld/docid/4f3d15682.htnDrganization of American State§onvencion sobre Asilo de La Habank928
(Article 2), available athttp://www.unhcr.org/refworld/docid/4f3d14952.htn@rganization of American StateSpnvention on Political
Asylum, Montevideol933 (Article 3), available ahttp://www.unhcr.org/refworld/docid/4f3d180a2.htmlOrganization of American
States, Tratado sobre Asilo y Refugio Politicos de Montegid 1939 (Articles 1 and 2), available at:
http://www.unhcr.org/refworld/docid/4f3d19712.htn@®rganization of American State&merican Declaration on the Rights and Duties of
Man, 2 May 1948, (Article XXVII), available atttp://www.unhcr.org/refworld/docid/3ae6b3710.htr@irganization of American States,
Convention on Territorial Asylum, Caracak954 (Articles 1 and 2), available dittp://www.unhcr.org/refworld/docid/3ae6b36614.html
Organization of American StatesConvention on Diplomatic Asylum, Caracad954 (Articles 1 and 2), available at:
http://www.oas.org/juridico/english/treaties/a-4énh and Organization of American Stat@snerican Convention on Human Rights, "Pact
of San Jose", Costa Ric22 November 1969, available http://www.unhcr.org/refworld/docid/3ae6b36510.htdlrticle 22.7).

® UNHCR, Note on international protection: report of thégH Commissiongr28 June 2011, A/AC.96/1098, paras. 2 and 3, atviailat:
http://www.unhcr.org/refworld/docid/4ed86d612.html

” Both the American Declaration (Article XXVII) aritie American Convention (Article 22.7) formulates timstitution of asylum as an
individual right with reference to other internatéd instruments, which arguably includes the 196hv@ntion and 1967 Protocol. See also:
Cartagena Declaration on Refuge&vlloquium on the International Protection of Rgdes in Central America, Mexico and Panama, 22
November 1984, available atttp://www.unhcr.org/refworld/docid/3ae6b36ec.htiihe Contadora Act on Peace and Co-operation in
Central America (June, 1986); the OAS GA Resolution 774(XV-0O/85) of 07 December 1985, available at:
http://www.unhcr.org/refworld/docid/4f3e0b702.htnthe OAS GA Resolution 89(XVII-O/87) of 14 November 1987, International
Conference on Central American Refugegesn Salvador Communiqué on the Central Americangees 9 September 1988, available at:
http://www.unhcr.org/refworld/docid/4f3e0c442.htnthe Declaration and Concerted Plan of Action in Favoofr Central American
Refugees, Returnees and Displaced Persons (CIREBCAJay 1989, available alttp://www.unhcr.org/refworld/docid/3fbb5d094.html
the Principles and Criteria for the Protection of anddstance to Central American Refugees, ReturnegDasplaced Persons in Latin
America,January 1990, available dtttp://www.unhcr.org/refworld/docid/4370ca8b4.htrllIAS GA Resolution 110XXI-O/91) of 07
June 1991, available dtttp://www.unhcr.org/refworld/docid/4f3d16e22.htrthe OAS GA Resolution 124XXIV-0/94) of 10 June 1994,
available at:http://www.unhcr.org/refworld/docid/4f3d09112.htthe San José Declaration on Refugees and DisplacedoRerd
December 1994, available ahttp://www.unhcr.org/refworld/docid/4a54bc3fd.hinthe Mexico Declaration and Plan of Action to
Strengthen  International  Protection of Refugees ihatin  America, 16 November 2004, available at:
http://www.unhcr.org/refworld/docid/424bf6914.htnaind theBrasilia Declaration on the Protection of Refugeesl Stateless Persons in
the Americas11l November 2010, available http://www.unhcr.org/refworld/docid/4cdd44582.html

8 American Declaration (Article XXVII) provides: ‘Ery person has the right, in case of pursuit nailteng from ordinary crimes, to seek
and receive asylum in foreign territory, in accorda with the laws of each country and with intdoral agreements.” American
Convention (Article 27.7) provides: ‘Every persaastthe right to seek and be granted asylum inegiorterritory, in accordance with the
legislation of the state and international conwvargj in the event he is being pursued for politidddnces or related common crimes.’
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American Courtand Commissiofi on Human Rights have confirmed the link betweenitistitution
of asylum and the 1951 Convention.

2.3 In Latin America, the termasilo’ (asylum) has been at times erroneously replagethé
term ‘refugid’ (refuge) to describe the concepts of asylum amerhational protection of refugees. In
UNHCR's view this terminological confusion has keda misinterpretation of the right to asylum
embodied in the regional human rights instrumentktzas had the effect of limiting the scope of the
concept of asylum and the rights of persons in rafddternational protection as embodied in those
instruments, including the 1951 Convention. Thaef&NHCR calls on the Inter-American Court to
use the legal termasilg’ as it is applied generally under international.l&larifying the scope and
content of the right to asylum from a human righésspective, including on the applicability of the
1951 Convention and its 1967 Protocol, as conteieglen Article 22.7 of the American Convention
on Human Rights and Article XXVII of the AmericareBlaration on the Rights and Duties of Man,
would be an important prerequisite for the enjoymeh rights of asylum-seeking and refugee
children in the region.

24 Theprinciple of non-refoulement is a fundamental right and the cornerstone ofiatigonal
refugee protection. This principle is codifiéater alia, in Article 33(1) of the 1951 Convention. The
principle of non-refoulemengapplies to any conduct resulting in the removaputsion, deportation,
return, extradition, rejection at the frontier @nradmission, etc. that would place a refugeesat ri
The principle ofnon-refoulemenis not subject to territorial restrictions; it dips wherever the state

in question exercises jurisdictidhThe principle ohon-refoulemenapplies to all refugees, including
those who have not been formally recognized as, suwhto asylum-seekers whose status has not yet
been determinetf. The principle of non-refoulementis also codified in regional refugee law
instrument®, forms a rule of customary international fAvand is complemented efoulement
prohibitions contained in and developed under m&gonal human rights law, prohibiting the removal

® The Inter-American Court clarified that a measafeinternational protection embodied both refugtsius pursuant to the pertinent
instruments of the United Nations and the corredpandomestic laws, and territorial asylum pursuenthe various Inter-American
conventions on the matter. Sé&gaso Vélez Loor vs. Panamiaiter-American Court of Human Rights (IACrtHR)3 November 2010,
para.106 and footnote 105 as well as para. 153 aridotnotes 156 and 157, available at:
http://www.unhcr.org/refworld/docid/4d2713532.html

10 specific mentions of the 1951 Refugee Conventamte foundinter alia, in the following cases before the IACHRIaseph v. Canada,
Case 11.092, Report No. 27/93, Inter-American Casion on Human Rights, OAS/Ser.L/V/11.85 Doc. 9.rav32 (1994), available at:
http://www.unhcr.org/refworld/docid/4f3d07c42.htnlhe Haitian Centre for Human Rights et al. v. Udittates, Case 10.675, 10.675,
Inter-American Commission on Human Rights (IACHR), 13 March 1997, available at:
http://www.unhcr.org/refworld/docid/3ae6b71b8.htmi20 Cuban nationals and 8 Haitian nationals v. Balag Case 12.071, Inter-
American Commission on Human Rights, Report No 6&42ilable athttp://www.unhcr.org/refworld/docid/4f3cfcf42.htmih its Annual
Report of the year 2000, the Commission made aapaention to the institution of asylum, basedsaweral sources of international law,
stating that “asylum is an institution that prosder the protection of individuals whose life drdrty is threatened or endangered by acts
of persecution or violence stemming from the aatsomissions of a State” inAsylum and International Crimgdnter-American
Commission on Human Rights, 108th regular ses&@rQctober 2000, available attp://www.unhcr.org/refworld/docid/4f3cfaf92.html

1 UNHCR, Advisory Opinion on the Extraterritorial Applicatiof Non-Refoulement Obligations under the 1951v@otion relating to the
Status of Refugees and its 1967 Protoco26 January 2007, paras. 24, 26, 32-43, availabks:
http://www.unhcr.org/refworld/docid/45f17alad.htnfdNHCR, Submission by the Office of the United Nations Higimmissioner for
Refugees in the case of Hirsi and Others v. [talymarch 2010, paras. 4.1.1-4.2.3, available at:
http://www.unhcr.org/refworld/docid/4b97778d2.html.

2 UNHCR, Handbook and Guidelines on Procedures and CriteaiaDetermining Refugee Status under the 1951 Quioreand the 1967
Protocol Relating to the Status of Refugeegpranote 3, para. 28.

13 See: Organization of American Statésnerican Convention on Human Righssipra note 5, Article 22(8); Organization of African
Unity, Organization of African Unity, Convention Governithg Specific Aspects of Refugee Problems in Afti@ée&September 1969, 1001
U.N.T.S. 45, ] art. 1I(3), available ahttp://www.unhcr.org/refworld/docid/3ae6b36018.htrahd Cartagena Declaration on Refugees
supranote 7, pp. 190-93.

4 UNHCR, UNHCR Note on the Principle of Non-Refoulement November 1997, available at:
http://www.unhcr.org/refworld/docid/438c6d972.htntUNHCR, Declaration of States Parties to the 1951 Conventmd or Its 1967
Protocol relating to the Status of Refugeesl6 January 2002, HCR/MMSP/2001/09, para. 4, abkbl at:
http://www.unhcr.org/refworld/docid/3d60f5557.htrand UNHCR,The Scope and Content of the Principle of Non-Refoent (Opinion)
[Global Consultations on International Protecti@g@d Track], 20 June 2001, 87 at 163-164, availabht:
http://www.unhcr.org/refworld/docid/3b3702b15.html
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of a person to a real risk of torture or other Lrihuman or degrading treatment or punishment or
other forms of serious hafm

2.5 The 1989 Convention on the Rights of the Chileereinafter “CRC”) provides a
comprehensive framework for the responsibilitiesitef States Parties to all children within their
jurisdiction, including asylum-seeking and refugbddren. The CRC sets out a number of principles
regarding the protection of children which applsotighout all stages of displacem@nincluding:

* The best interests of the child shall be a primary consideration in all actionfeetfng
children, including asylum-seeking and refugeedrbih (Article 3 in conjunction with Article
22);

* There shall beno discrimination on the grounds of race, colour, sex, languagégioal
political or other opinions, national, ethnic ocsd origin, property, disability, birth or other
status, or on the basis of the status, activiggpressed opinions, or beliefs of the child's
parents, legal guardians or family members (Artite

* Each child has &undamental right to life, survival and development to the maximum
extent possible (Article 6);

e Children should be assured thHght to express their views fredy and their views should be
given “due weight” in accordance with the childigesand level of maturity (Article 13;

» Asylum-seeking and refugee children are entitledeoeiveappropriate protection and
humanitarian assistance in line with the CRC and other international instients (Article

22)18
3. Early identification of children and their needs
3.1 Identification of children at risk should stag soon as possible after arrival with continued

regular monitoring. According to UNHCR’s Executi@@mmittee modalities must be put in place for
early and continuous identification of childrenhatightened risk. Risk factors that put childrerain
situation of heightened risk can include both rigkshe wider protection environment and risks
resulting from individual circumstances, such as:

® UN General AssemblyGConvention Against Torture and Other Cruel, InhuneairDegrading Treatment or Punishmedd December
1984, United Nations, Treaty Series, vol. 146589, Art. 3(1), available atattp://www.unhcr.org/refworld/docid/3ae6b3a94.htrdiN
General Assemblyinternational Covenant on Civil and Political Rightl6 December 1966, United Nations, Treaty Setiek, 999, p.
171, Art. 7, available athttp://www.unhcr.org/refworld/docid/3ae6b3aa0.htrmerican Convention on Human Righssipra note 5,
Article 5(2) and Art. 22.8; and; Organization of Arntan Statesinter-American Convention to Prevent and Punisht{rmey Art. 13,
available athttp://www.unhcr.org/refworld/docid/3ae6b3620.html

8 UN Committee on the Rights of the Child (CRCRC General Comment No. 6 (2005): Treatment of tompanied and Separated
Children Outside their Country of Origin 1 September 2005, CRC/GC/2005/6, paras. 12-30ailadle at:
http://www.unhcr.org/refworld/docid/42dd174b4.html

¥ UNHCR, Best Interests Determination Children - Protectiamd Care Information SheetJune 2007, p.2, available at:
http://www.unhcr.org/refworld/docid/46a076922.hifdINHCR, UNHCR Guidelines on Determining the Best Intere$the Child May
2008, para. 20, available dtttp://www.unhcr.org/refworld/docid/48480c342.hfrdNHCR, Field Handbook for the Implementation of
UNHCR BID GuidelinesNovember 2011, available at. http://www.unhcrimfyorld/docid/4e4a57d02.html; UNHCRGuidelines on
International Protection No. 8: Child Asylum Claimeder Articles 1(A)2 and 1(F) of the 1951 Conwamtind/or 1967 Protocol relating
to the Status of Refuge@aras. 5, 22 December 2009, HCR/GIP/09/08, availat:http://www.unhcr.org/refworld/docid/4b2f4f6d2.html

18 Article 22 provides: ‘1. States Parties shall talppropriate measures to ensure that a child wiseéging refugee status or who is
considered a refugee in accordance with applicaitlernational or domestic law and procedures shaliether unaccompanied or
accompanied by his or her parents or by any oteesan, receive appropriate protection and humaaitassistance in the enjoyment of
applicable rights set forth in the present Conwenéind in other international human rights or huitagian instruments to which the said
States are Parties. 2. For this purpose, Statée$ahall provide, as they consider appropriatepmeration in any efforts by the United
Nations and other competent intergovernmental ézgéons or non-governmental organizations co-dpegawith the United Nations to
protect and assist such a child and to trace thenfsmor other members of the family of any refugeid in order to obtain information
necessary for reunification with his or her family.cases where no parents or other members dathiéy can be found, the child shall be
accorded the same protection as any other chiltgeently or temporarily deprived of his or her fgnenvironment for any reason, as set
forth in the present Convention.’
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i. [wlider environmental risk factors include, bare not limited to: an insecure
environment; lack of access to child-sensitive @syprocedures; situations of displacement,
particularly protracted situations; statelessnéssik of sustainable solutions; poverty and
families' lack of self-reliance opportunities; im@giate access to and use of services such as
education and health care; disruption of family aothmunity support structures; prevalence
of traditional practices that are harmful to cheldy discrimination, intolerance, xenophobia,
and gender inequality; and lack of documentatiorthef parent-child relationship through
birth registrations and issuance of birth certiféss’

“i. [iIndividual risk factors include, but are nditnited to: unaccompanied and separated
children, particularly those in child-headed howdé$ as well as those accompanied by
abusive or exploitative adults; stateless childahplescents, in particular girl mothers and
their children; child victims of trafficking and sexual abuse, including pornography,
pedophilia and prostitution; survivors of tortusarvivors of violence, in particular sexual
and gender-based violence and other forms of ahnseexploitation; children who get
married under the age specified in national landd@nchildren in forced marriages; children
who are or have been associated with armed forcgeoaps; children in detention; children
who suffer from social discrimination; children timental or physical disabilities; children
living with or affected by HIV and AIDS and childresuffering from other serious diseases;
and children out of school.”

3.2 The Executive Committee has also recognizedat “timdividual, careful and prompt
registration of children can be useful for StatdsHCR and other relevant agencies and partners in
identifying children at heightened risg®.

4, Appropriate and child-sensitive asylum procedures

4.1 Appropriate and child-sensitive procedures némdbe in place. UNHCR’'s Executive
Committee has called on States to:

“utilize, within the framework of the respective ilch protection systems, appropriate
procedures for the determination of the child’'stbeterests, which facilitate adequate child
participation without discrimination, where the wie of the child are given due weight in
accordance with age and maturity, where decisiokensawith relevant areas of expertise are
involve(gi and where there is a balancing of alévaht factors in order to assess the best
option.’

4.2 In particular, the Executive Committee has neo@nded States, UNHCR and other relevant
agencies and partners to:

“develop child and gender-sensitive national asypuotedures, where feasible, and UNHCR
status determination procedures with adapted prwesdincluding relevant evidentiary
requirements, prioritized processing of unaccomgmhrand separated child asylum-seekers,
qualified free legal or other representation foactompanied and separated children, and
consider an age and gender-sensitive applicatiorthef 1951 Convention through the

19 A regional good practice in the matter of identifion of victims of trafficking is th&Villiam Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008f the United States of America, which requireat thll unaccompanied Mexican children under the afge
eighteen be screened for protection needs includatigal or risk of trafficking and fear of returor fasylum-based reasons. Available at:
William Wilberforce Trafficking Victims ProtectioReauthorization Act of 200BJnited States of America], Public Law 110-457, 23
December 2008, available attp://www.unhcr.org/refworld/docid/49805ae72.html

2 UNHCR, Conclusion on Children at Risk5 October 2007, No. 107 (LVII) - 2007, para. ,(epvailable at:
http://www.unhcr.org/refworld/docid/471897232.html

2 lbidem para. g(i).




recognition of child-specific manifestations andnfis of persecution, including under-age

recruitment, child trafficking and female genitalitiation”.*

4.3 UNHCR has issued Guidelines on Child Asylumi@aoffering substantive and procedural
guidance on carrying out refugee status deternainati a child-sensitive mann&rThe following
procedural and evidentiary issues are relevante[mat all footnotes from the original have been
included]:

“65. Due to their young age, dependency and re&ativmaturity, children should enjoy
specific procedural and evidentiary safeguards to ensure that fair refugee status
determination decisions are reached with respedhéw claims** The general measures
outlined below set out minimum standards for tleatment of children during the asylum
procedure. They do not preclude the applicationthef detailed guidance provided, for
example, in the Action for the Rights of ChildreasRurces Pack the Inter-Agency Guiding
Principles on Unaccompanied and Separated Chiftirand in national legislation or
guidelines’’

66. Claims made by child applicants, whether they accompanied or not, should
normally be processed on a priority basis, as thfésn will have special protection and
assistance needBriority processng means reduced waiting periods at each stage of the
asylum procedure, including as regards the issuah@e decision on the claim. However,
before the start of the procedure, children regsiriicient time in which to prepare for and
reflect on rendering the account of their expemsncrhey will need time to build trusting
relationships with their guardian and other prafess staff and to feel safe and secure.
Generally, where the claim of the child is directgtated to the claims of accompanying
family members or the child is applying for derivat status, it will not be necessary to
prioritise the claim of the child unless other ddesations suggest that priority processing is
appropriat&®

22 UNHCR, Conclusion on Children at Riskupranote 20, para. g(viii).

% UNHCR, Guidelines on International Protection No. 8: Chilssylum Claims under Articles 1(A)2 and 1(F) of 851 Convention
and/or 1967 Protocol relating to the Status of Refes supranote 17. For regional good practices, see alsotednbtates Bureau of
Citizenship and Immigration ServicesGuidelines for Children's Asylum Claims10 December 1998, available at:
http://www.unhcr.org/refworld/docid/3f8ec0574.htnaind United States Bureau of Citizenship and Imatign ServicesGuidelines for
Children’s  Asylum  Claims, Asylum Officer Basic Tiag Course March 21, 2009, available  at:
http://www.unhcr.org/refworld/docid/4f3e30152.html

% The relevant applicable age for children to berfesim the additional procedural safeguards elaedran this section is the date the child
seeks asylum and not the date a decision is readlhéslis to be distinguished from the substantiseessment of their refugee claim in
which the prospective nature of the inquiry requiteat their age at the time of the decision map &le relevant. Examples of such
safeguards can be found in Canadian regulationshioh minors are exempted from the general ruleratihe person's co-operation or
lack of with authorities in trying to find proof diis/her identity are considered in the decisiodétain (Para. 247.2), stmmigration and
Refugee Protection Regulatior{sonsolidation current to 12 January 2010) [Caha@&®DR/2002-227, 11 June 2002, available at:
http://www.unhcr.org/refworld/docid/4b6aa4082.html

% Action for the rights of childremARC Resource Pack, a capacity building tool fotcchiotection in and after emergencigsoduced by
Save the Children, UNHCR, UNICEF, OHCHR, InternatibRescue Committee and Terre des Hommes, 7 89, Zvailable at:
http://www.savethechildren.net/arc

% Inter-Agency, Inter-Agency Guiding Principles on Unaccompaniedd aSeparated Childrgn January 2004, available at:
http://www.unhcr.org/refworld/docid/4113abc14.html.

2" In the case of Latin America, special provisionsthe protection of asylum seeking and refugetdadn, particularly unaccompanied
children, have been incorporated in national reduiggislation in countries such as Argentina, CddmnCosta Rica, Chile, El Salvador,
Guatemala, Mexico, Nicaragua, Paraguay, Uruguayvamtzuela. See also, United Kingdom Asylum Irettam, Processing an Asylum
Application from a Child2 Nov. 2009, available atitp://www.unhcr.org/refworld/docid/4f3cf5922.htntUnited Kingdom: Home Office,
UK Border Agency Code of Practice for Keeping Ofdfd Safe from Harmn December 2008, available at:
http://www.unhcr.org/refworld/docid/4948f8662.htmFinland: Directorate of ImmigrationGuidelines for Interviewing (Separated)
Minors, March 2002, available athttp://www.unhcr.org/refworld/docid/430ae8d72.htninited States Bureau of Citizenship and
Immigration ServicesGuidelines For Children's Asylum Claipsupranote 23,; Immigration and Refugee Board of Can&ladelines
Issued by the Chairperson Pursuant to Section 66{4he Immigration Act: Guideline 3 - Child Refeg€laimants: Procedural and
Evidentiary Issues30 September 1996, No. 3, availableh#tp://www.unhcr.org/refworld/docid/3ae6b31d3b.html

% UNHCR, Procedural Standards for Refugee Status Deterntinatinder UNHCR's Mandat@0 November 2003, pp. 3.25, 4.21-4.23,
available athttp://www.unhcr.org/refworld/docid/42d66dd84.html
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67. There is no general rule prescribing in whose a child’s asylum claim ought to
be made, especially where the child is particulgdyng or a claim is based on a parent’s fear
for their child’s safety. This will depend on amalble national regulations. Sufficient
flexibility is needed, nevertheless, to allow thame of theprincipal applicant to be
amended during proceedings if, for instance, it rge® that the more appropriate principal
applicant is the child rather than the child’'s maré his flexibility ensures that administrative
technicalities do not unnecessarily prolong theess

68. For unaccompanied and separated child appsicafiorts need to be made as soon as
possible to initiatgracing and family reunification with parents or other family members.
There will be exceptions, however, to these piigsitvhere information becomes available
suggesting that tracing or reunification could phe parents or other family members in
danger, that the child has been subjected to atruseglect, and/or where parents or family
members may be implicated or have been involvehdir persecutior’

69. An independentqualified guardian needs to be appointed immediately, free of
charge in the case of unaccompanied or separatktiech Children who are the principal
applicants in an asylum procedure are also entittech legal representative® Such
representatives should be properly trained and Idhsupport the child throughout the
procedure.

70. The right of children to express their views and to participate in a meaningful
way is also important in the context of asylum proaedtf A child’s own account of his/her
experience is often essential for the identifiaatiof his/her individual protection
requirements and, in many cases, the child willthe only source of this information.
Ensuring that the child has the opportunity to egsprthese views and needs requires the
development and integration of safe and child-appate procedures and environments that
generate trust at all stages of the asylum prottessmportant that children be provided with
all necessary information in a language and mariey understand about the possible
existing options and the consequences arising tteem?® This includes information about
their right to privacy and confidentiality enablitbem to express their views without
coercion, constraint or fear of retributith.

2 This is especially relevant in relation to clairssch as female genital mutilation or forced maeijavhere parents flee with their child in
fear for his/her life although the child may noliyixcomprehend the reason for flight.

%0 Family tracing and reunification have been addms® a number of ExCom Conclusions, including meastently in: UNHCR,
Conclusion on Children at Riskupranote 20, para. (h)(iii). See also UNHOBRNHCR Guidelines on Determining the Best Interefthe
Child, supranote 17, para. 81.

% “Guardian” here refers to an independent persdh specialized skills who looks after the childesbinterests and general well-being.
Procedures for the appointment of a guardian motbe less favourable than the existing nationatiabtrative or judicial procedures
used for appointing guardians for children who aationals in the country. “Legal representativefere to a lawyer or other person
qualified to provide legal assistance to, and imfothe child in the asylum proceedings and in i@tato contacts with the authorities on
legal matters. See UNHCR, Conclusion on ChildrefRiak, supra note 20, para. (g)(viii). For further details, $€BC, CRC General
Comment No. 6,supra note 16, paras. 33-38, 69. See also UNH@Rjdelines on Policies and Procedures in Dealinghwi
Unaccompanied Children Seeking Asylunfebruary 1997, p. 2 and paras. 4.2, 5.7, 8.3,, 8&vailable at:
http://www.unhcr.org/refworld/docid/3ae6b3360.htrflood practices of legal representation of unagesied minors can be found in
Argentina Resolucion DGN N° 1071/Q7available at:http://defenpo3.mpd.gov.ar/defenpo3/def3/direccsécmmisiones/refugio.htm
Canada (S.167 .2 of tHenmigration and Refugee Protection RegulatioBanada,supranote 24 Refugee Protection Division Rules
(consolidation current to 12 January 2010) [CanaddaPR/2002-228, 11 June 2002, rules 15, 18 and ailable at:
http://www.unhcr.org/refworld/docid/4b6aa4792.htrahd Colombia Decreto No. 4503 del 19 de noviembre de 2009. Pawal se
modifica el procedimiento para el reconocimiento ldecondicion de refugiado, se dictan normas solaré€€omision Asesora para la
determinacion de la condicion de refugiado y sepsalo otras disposicionefColombia], 4503, 19 November 2009, available at:
http://www.unhcr.org/refworld/docid/4b20bb112.htrSlee also Canada’s Designated Representative's Gavdilable athttp://www.irb-
cisr.gc.ca/Eng/tribunal/drrd/Pages/index.gspx

%2 UN General AssemblyGonvention on the Rights of the ChikD November 1989, United Nations, Treaty Sekiek, 1577, p. 3, Art. 12,
available athttp://www.unhcr.org/refworld/docid/3ae6b38f0.htnThe CRC does not set any lower age limit ondebii’s right to express
their views freely as it is clear that children @ard do form views from a very early age.

% CRC, CRC General Comment No.sBipranote 16, para. 25; CRC, General Comment No. 129R0rhe right of the child to be heard,
20 July 2009, CRC/C/GC/12, paras. 123-124, availabhttp://www.unhcr.org/refworld/docid/4ae562c52.html

34 UN General AssemblyGonvention on the Rights of the Chidpranote 32, Arts. 13, 17.




71. Appropriate communication methods need to be selected for the different stages of
the procedure, including the asylum interview, aedd to take into account the age, gender,
cultural background and maturity of the child adlvas the circumstances of the flight and
mode of arrivaf® Useful, non-verbal communication methods for aleifd might include
playing, drawing, writing, role-playing, story-tely and singing. Children with disabilities
require “whatever mode of communication they neefacilitate expressing their views”.

72. Children cannot be expected to provide adult-like accounts of their experiences.
They may have difficulty articulating their fearrfa range of reasons, including trauma,
parental instructions, lack of education, fear tdt& authorities or persons in positions of
power, use of ready-made testimony by smugglerdear of reprisals. They may be too
young or immature to be able to evaluate what médion is important or to interpret what
they have witnessed or experienced in a mannerishaasily understandable to an adult.
Some children may omit or distort vital informationbe unable to differentiate the imagined
from reality. They also may experience difficulgtating to abstract notions, such as time or
distance. Thus, what might constitute a lie in ¢hee of an adult might not necessarily be a
lie in the case of a child. It is, therefore, esisbthat examiners have the necessaayning
and sKkills to be able to evaluate accurately the reliab#ithd significance of the child’s
account’ This may require involving experts in interviewirgildren outside a formal
setting or observing children and communicatinghvifiem in an environment where they
feel safe, for example, in a reception centre.

73. Although theburden of proof usually is shared between the examiner and the
applicant in adult claims, it may be necessaryaforexaminer to assume a greater burden of
proof in children’s claims, especially if the chitdncerned is unaccompani&dt the facts of

the case cannot be ascertained and/or the childapable of fully articulating his/her claim,
the examiner needs to make a decision on the bhsilt known circumstances, which may
call for a liberal application of the benefit otdoubt?® Similarly, the child should be given
the benefit of the doubt should there be some aanegarding the credibility of parts of
his/her clain'?

74. Just asountry of origin information may be gender-biased to the extent that it is
more likely to reflect male as opposed to femalgegiences, the experiences of children may
also be ignored. In addition, children may haveydimhited knowledge of conditions in the
country of origin or may be unable to explain tleagons for their persecution. For these
reasons, asylum authorities need to make sped@tsto gather relevant country of origin
information and other supporting evidence.

75. Age assessments are conducted in cases when a child’s age isubtidand need to be
part of a comprehensive assessment that takeadotmunt both the physical appearance and
the psychological maturity of the individudallt is important that such assessments are
conducted in a safe, child- and gender-sensitivenmawith due respect for human dignity.
The margin of appreciation inherent to all age-sss®ent methods needs to be applied in

% Separated Children in Europe Program@®EEP Statement of Good Practiddarch 2010, Fourth edition, March 2010, parall®.
available athttp://www.unhcr.org/refworld/docid/415450694.html

% CRC, General Comment No. 9 (2006): The rights of chitdwith disabilities 27 February 2007, CRC/C/GC/9, para. 32, availahle
http://www.unhcr.org/refworld/docid/461b93f72.html

37 UNHCR, Conclusion on Children at Rigiypranote 20, para. (d).
%8 |bidem para. (g)(viii), which recommends that Statesettsy adapted evidentiary requirements.

39 UNHCR, Handbook and Guidelines on Procedures and CriteaieDetermining Refugee Status under the 1951 Quinreand the 1967
Protocol Relating to the Status of Refugeegpranote 3 paras. 196, 219.

“%Inter-Agency Inter-Agency Guiding Principles on Unaccomparaed Separated Children, supnate 26, p. 61.
4 UNHCR, Conclusion on Children at Riglypranote 20, para. (g)(ix).




5.

5.1

such a manner that, in case of uncertainty, thiwitheal will be considered a chiff.As age

is not calculated in the same way universally segithe same degree of importance, caution
needs to be exercised in making adverse infereoicesedibility where cultural or country
standards appear to lower or raise a child’'s apdd@n need to be given clear information
about the purpose and process of the age-assegsmeatiure in a language they understand.
Before an age assessment procedure is carried suimportant that a qualified independent
guardian is appointed to advise the child.

76. In normal circumstance®BNA testing will only be done when authorized by law and
with the consent of the individuals to be tested] all individuals will be provided with a full
explanation of the reasons for such testing. Inesoases, however, children may not be able
to consent due to their age, immaturity, inabitdyunderstand what this entails or for other
reasons. In such situations, their appointed gaar(in the absence of a family member) will
grant or deny consent on their behalf taking intooaint the views of the child. DNA tests
should be used only where other means for verifinahave proven insufficient. They may
prove particularly beneficial in the case of chaéldrwho are suspected of having been
trafficked by individuals claiming to be parentilimgs or other relative¥.

77. Decisions need to be communicated to children in a language and in a manner
they understand. Children need to be informed of the decisionenspn, in the presence of
their guardian, legal representative, and/or ogwmport person, in a supportive and non-
threatening environment. If the decision is negatparticular care will need to be taken in
delivering the message to the child and explaimihgt next steps may be taken in order to
avoid or reduce psychological stress or hattm.”

Child appropriate reception standards

According to UNHCR'’s Executive Committee, thgplementation of reception arrangements

should be guided by the following general consitiens, which may need to be adapted to the
particular circumstances of the child:

While there is scope for flexibility in the choioé reception arrangements to be put in place,
it is important that the various reception measusspect human dignity and applicable
international human rights law and standards;

Asylum-seekers should have access to the appregy@ternmental and non-governmental
entities when they require assistance so that thasic support needs, including food,
clothing, accommodation, and medical care, as agetkespect for their privacy, are met;
Gender and age-sensitivity should be reflectedeception arrangements. These should
address in particular the educational, psycholégregreational and other special needs of
children, especially unaccompanied and separatéddrem. They should also take into
account the specific needs of victims of sexuakaband exploitation, of trauma and torture,
as well as of other vulnerable groups;

“2 |bidem para. (g)(ix); UNHCRGuidelines on Policies and Procedures in Dealinghviinaccompanied Children Seeking Asylum, supra
note 31, paras. 5.11, 6.

4 UNHCR, UNHCR Note on DNA Testing to Establish Family Retehips in the Refugee Contextune 2008, available at:
http://www.unhcr.org/refworld/docid/48620c2d2.html

4 UNHCR, Guidelines on International Protection No. 8: Chilylum Claims under Articles 1(A)2 and 1(F) of 1851 Convention
and/or 1967 Protocol relating to the Status of gefes supranote 17, paras. 65-77. See also: UNHCR, Refugddréh: Guidelines on
Protection and Care1994, available athttp://www.unhcr.org/refworld/docid/3ae6b3470.htrhINHCR, Refugee Children12 October
1987, No. 47 (XXXVIIl) - 1987, available ahttp://www.unhcr.org/refworld/docid/3ae68c432c.htrtiINHCR, Refugee Childrenl13
October 1989, No. 59 (XL) - 1989, available fattp://www.unhcr.org/refworld/docid/3ae68c4398.htmhd UNHCR,Refugee Children
and Adolescentsl7 October 1997, No. 84 (XLVIII) - 1997, availakdt: http://www.unhcr.org/refworld/docid/3ae68c68c.htnee also:
UN General Assembly, Convention on the Rights & @hild, supra note 32, Articles 3, 7, 22, 24 and 27 of the CIRGr regional
examples see Immigration and Refugee Board of Gar@adidelines Issued by the Chairperson Pursuant toti®@e 159(1)h of the
Immigration and Refugee Protection Act: Guideline@®uideline on Procedures With Respect to Vulner&ersons Appearing Before the
IRB, 15 December 2006, No. 8, availabletatp://www.unhcr.org/refworld/docid/462e14b72.html

9



5.2

Reception arrangements should allow for the unitythe family as present within the
territory, particularly in the context of receptioantres;

For the purpose, inter alia, of protection agameébulementas well as access to reception
arrangements, both male and female asylum-seekenslds be registered and be issued
appropriate documentation reflecting their stagiasylum-seeker, which should remain valid
until the final decision is taken on the asylumlayapion;

The range and scope of relevant social and econberiefits may vary, depending on the
nature of the asylum procedure, and the type @fptimn arrangements in place;

Reception arrangements can be mutually beneficiakrev they are premised on the
understanding that many asylum-seekers can attaier@in degree of self-reliance, if
provided with the requisite opportunities;

In the context of facilitating cooperation betwestates and UNHCR, and in accordance with
data protection and confidentiality principles, UBR should be given access to asylum-
seekers in order to exercise its function of ireéiomal protection, taking into account the
well-being of persons entering reception or othefugee centres; and asylum-seekers are
entitled to have access to UNHCR;

Key to the effective operation of any receptioraagement are public opinion favourable to
asylum-seekers and refugees and confidence andrtrie asylum system, the promotion of
both is an important responsibility to be pursued tandem with the arrangements
themselve§’

In addition to the above general safeguards,réception of the children should be well

planned, positive and humane to meet the needaatf ehild. When designing and implementing
reception policies, States should be guided bytheiple of the best interests of the child. Timay
include the appointment of a representative forcaild asylum applicants, ensuring that child
applications are given special and priority consitien.

5.3

In UNHCR’s view:

“Unaccompanied children should be provided with #ie social services and legal
protections available to children in the host copntho are not in the care of their parents
(CRC, art. 22.2).

The care and placement of unaccompanied childreunldibe supervised by national or local
child welfare services to ensure that they recaiaee that meets at least the minimum
standards provided for national children.

Siblings must be kept together. Children who hasreetbped close ties should also be kept
together.

The most appropriate form of placement must beroheted for each unaccompanied child.
The age, personality, needs and preference of fild must be considered. For some
children, family care will be most desirable. Fdher children, group care may be more
appropriate. The most important criterion is thhtldren are provided care that is age
appropriate, loving and nurturing, by continuouseegivers.

Every effort must be made to place children indogamilies or groups of similar ethnic,
cultural, linguistic, and religious background (CRit. 20.3).

4 UNHCR, Conclusion on reception of asylum-seekers inctirgext of individual asylum systegr8sOctober 2002, No. 93 (LIII) - 2002,
para. b(i) to (ix), available afttp://www.unhcr.org/refworld/docid/3dafdd344.html
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Communications between the child and the family\éta. Special efforts must be taken to
facilitate such communicatiorf®

6. Detention

6.1 The detention of asylum-seekers is, in the vidwJUNHCR, inherently undesirable, a
measure of last resort, and can only be appliedanihdas been determined that it is necessarp in a
individual case and otherwise meets internatioteaddards. Children who are seeking asylum should
not, as a general rule, be detaifedn ethic of care — and not detention - needs teego all
interactions with asylum-seeking children, with thmest interests of the child a primary
consideratiorf®

6.2 In respect of unaccompanied minors, where plesttiey should be released into the care of
family members who already have residency withim aélsylum country. Where this is not possible,
alternative care arrangements should be made by ctmpetent child care authorities for

unaccompanied minors to receive adequate accomioodatd appropriate supervision. Residential
homes or foster care placements may provide theessacy facilities to ensure their proper

development, (both physical and mental), is catdord while longer term solutions are being

considered? State shelter or receptions arrangements sholycertemporary’

6.3 All appropriate alternatives to detention skoble considered in the case of children
accompanying their parents. Children and their arintaregivers should not be detained unless this
is the only means of maintaining family uriftand this in judged to be in the child’s best iagts.

6.4 Alternatives to detention are practiced in ftmeericas, where countries such as Argentina,
Costa Ric#, and Nicaragud accept no detention of children under any circamsgs. Other
countries, such as Canada, have several safegi@rdfie detention of children, such ase
availability of alternative arrangements with lochild-care agencies or child protection servites,
establishment of an anticipated length of detentiloa type of detention facility and the conditiars
detention, as well as the availability of servidasthe detention facility, including education,
counselling and recreatiGh.

6.5 If none of the alternatives can be applied &tates do detain children, this should, in
accordance with Article 37 of the Convention on Rights of the Child, be as a measure of last
resort, and for the shortest period of tifhe.

46 UNHCR, Refugee Children: Guidelines on Protection and Caupranote 44, p. 92.

4T UNHCR, UNHCR's Revised Guidelines on Applicable Critenia Standards relating to the Detention of AsylurekBes 26 February
1999, guideline no. 6, available http://www.unhcr.org/refworld/docid/3c2b3f844.html

“8 CRC,CRC General Comment No. 6 (200&)pranote 16, para. 63.

49 UNHCR,UNHCR's Revised Guidelines on Applicable Criterial Standards relating to the Detention of AsylurakBes supranote 47,
p. 44.

%0 UNHCR,UNHCR Guidelines on Determining the Best Intereftbe Child supranote 17, p. 34.

1 UNHCR,UNHCR's Revised Guidelines on Applicable Criteria &tandards relating to the Detention of AsylurekBes ,supranote 47,
guideline no. 6.

2 Decreto N° 36831-G, Reglamento de Personas Refgiadl septiembre 2011, Art. 47, available at:
http://www.acnur.org/t3/fileadmin/scripts/doc.phipeft3/fileadmin/Documentos/BDL/2011/8171

% ey de Proteccion a Refugiados, No. gREaragua], No. 655, 3 June 2008, article 10jlakte at:
http://www.unhcr.org/refworld/docid/4884470a2.html

% Immigration and Refugee Protection Regulatio@@nada,para. 249,supra note 24; Immigration and Refugee Protection Act
(consolidation current to 14 December 2011) [Cahada 14 December 2011, section 30 (2), available at:
http://www.unhcr.org/refworld/docid/4f0dc8f12.html

%5 UNHCR, UNHCR'sRevised Guidelines on Applicable Criteria and Stadd relating to the Detention of Asylum-Seeksupranote 47,
guideline no. 6.
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6.6 If children who are asylum-seekers are detaategirports, immigration-holding centres or
prisons, they must not be held under prison-likedttions. All efforts must be made to have them
released from detention and placed in other accatatian. If this proves impossible, special
arrangements must be made for living quarters waietsuitable for children and their familfés.

6.7 During detention, children have a right to edion which should optimally take place

outside the detention premises in order to fatdithe continuation of their education upon release
Provision should be made for their recreation afal pvhich is essential to a child’s mental

development and will alleviate stress and tradma.

6.8 Children who are detained benefit from the sariremum procedural guarantees as adflts.
A legal guardian or adviser should be appointedifeccompanied minors.

UNHCR
17 February 2012

%6 Ibidem.
57 Ibidem.
%8 Ibidem.

% An adult who is familiar with the child’s languagad culture may also alleviate the stress andrizaaf being alone in unfamiliar
surroundings.
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