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The appeal and its context

[1] The respondent is an Iranian national who is unlflwfin New Zealand. In
November 2004 he was detained by a warrant of comemt made under s 60 of the
Immigration Act 1987. He remained in detentioniluspril 2007, when he was released by
order of the High CourtYadegary v Manager, Custodial Services, Aucklanthdel
Prison [2007] NZAR 436. The Chief Executive of the Dapaent of Labour now appeals
against that decision.

[2] The respondent had destroyed his passport anchrawill not accept repatriation of
its nationals without a passport, he could notéygodted. The respondent could have ended
his detention by applying for an Iranian passponteplace the one he destroyed, in which
case he would have been immediately deported.h8ias persistently refused to do so.

[3] The question raised by this appeal concerns tleeprdtation and effect of s 60 as
part of the scheme for removal of unlawful immigsafiom New Zealand. The section was
amended in response to a decision of the High Cebrth ordered the release of two
Iranian overstayers who refused to apply for pagspilohebbi v Minister of Immigration

[2003] NZAR 685. The amendment removed the threetmlimit in the case of persons
whose own conduct is a reason for their inabilityeave New Zealand (s 60(6)). Certain

other aspects of the amendment must be examirchetai.

[4] Being unlawfully in New Zealand, the respondenplidiged by law to leave (s 45).
A removal order was made against him by an immignaofficer (s 54). He was arrested
(s 59) and detained under a series of warrantowimdtment issued by a District Court
Judge and extended several times (s 60). Two yafies the respondent was first

imprisoned, an application for a further extenssbrthe warrant of commitment was heard



by Judge Field. The Judge was satisfied that éspandent had committed no criminal
offence, was not a flight risk, and had supportilabée if granted conditional release from

detention (available under s 60(5)). But he urtdes s 60(6) to prohibit release in the
absence of “exceptional circumstances”. The Judgesidered that there were no

“exceptional circumstances” and so granted the @Grewpplication and ordered that the
warrant be extended. On judicial review of thatisiea, Courtney J in the High Court

decided that there were “exceptional circumstan@es! ordered that the respondent be
released on bail.

[5] Under international law the decision whether a noiizen may remain in
New Zealand is the sole prerogative of the exeeutiVhat is, in general, also the domestic
law of New Zealand. An often-cited statement (&€on the application of Saadi and
others) v Secretary of State for the Home Departif2602] 1 WLR 3131 (HL) at 794 —
795) is that of Lord Atkinson, giving the decisiohthe Privy Council irA-G for Canada v
Cain, A-G for Canada v GilhulgL906] AC 542 at 546:

One of the rights possessed by the supreme poweveary State is the right to
refuse to permit an alien to enter that Statentea what conditions it pleases to the
permission to enter it, and to expel or deport friiha State, at pleasure, even a
friendly alien, especially if it considers his pease in the State opposed to its
peace, order, and good government, or to its socialaterial interests: Vattdlaw

of Nations book 1, s. 231; book 2, s. 125

[6] The allusion is to the elected government, which pkenary authority to admit

immigrants to the country. It is only when statotberwise provides, as in the case of
successful applicants to the Removal Review Authdes 47 - 52), that the executive’s
decision is not final. So the crucial questionthe meaning and effect of s 60 in its

amended form.

[7] | have reached the conclusion that the learnedri€tisCourt Judge erred in
extending the warrant of commitment. Because efwly the legislation was read in the
District Court and the High Court, as in this Cotine parties confined their submissions to
the concept of “exceptional circumstances” in tee/1s 60(6). As a result those Courts did
not recognise the significance of the concepts wiréasonable period” and “public
interest” in s 60(3) which are imported in the prd#s class of case by the new
s 60(6A)(a)(i). Courtney J was however right toarg relief on the exceptional

circumstances ground.



[8] The other members of this Court are of a differepinion as to whether the
concepts of “unreasonable period” and “public ies€t in s 60(3) apply to persons falling
within subs (6). In my view the plain languagesabss (3) and (6A)(a)(ii) says that s 60(3)
does apply. The other members regard subs (3hamplicable, despite the language,
because the amendment to meet Mehebbi decision introduced the “exceptional
circumstances” test for persons falling within s@6y that, they consider, is inconsistent
with the continued application of subs (3). Thay,dn short, that Parliament has made a
mistake and we should read the section as if tleeenece to subs (3) were deleted.

[9] My view is that, since Parliament has stated tbbs3) as well as subs (6) applies,
and since such construction can be adopted con#ysteith Parliament’s expression of its
purpose, both subsections must be applied by thetCadrhis construction also accords
with the New Zealand Bill of Rights Act 1990 (thdlBf Rights Act) and the principle of
legality. Moreover if doubt existed as to whatttharpose is, it must be resolved in favour
of the common law presumption in favour of ability apply for bail, which under the
Immigration Act is preserved even for terrorismeds and others who threaten national
security. Bail conditions are devised to ensueg ttue process of law is followed. If the
Crown’s continued attempts to reach agreement Inathh succeed, such conditions should

ensure that the respondent remains available terbeved from New Zealand.

Background facts

[10] The respondent arrived in New Zealand on 1 Oct@b6éB, whereupon he destroyed
his Iranian passport. This fact, and the fact tleatleclines to apply for a replacement, is
central to the case and must be set in contexth 8onduct, like the use of a false passport,
may in the case of a bona fide refugee status alatirhave reduced moral and sometimes
legal significance: se® v Asfaw[2008] 2 WLR 1178 (HL) approvindR v Uxbridge
Magistrates’ Court, ex p Adenmiz001] QB 667 (QB), followed irfchuman v Registrar of
the Auckland District Courf2004] NZAR 440 (HC). There is at present no agrent
between New Zealand and Iran by which the respdraeid be removed there without his
consent. While New Zealand has been negotiatirtly lséin to alter its policy of refusing
entry to its citizens if they do not hold a passptirere is no evidence of likelihood of any

change in the foreseeable future. As a Christ@mvert, the respondent believes that to



return to Iran would expose him to risk of deathl &e therefore declines to apply for a
passport. The relevant New Zealand authoritiesudiicg Judges of the District Court and
of the High Court, accept the honesty of his belief

[11] On his arrival in October 2003, the respondent iadpfor refugee status on the
ground of political persecution. The applicatioasrdeclined by the Refugee Status Branch
of the Department of Labour (the RSB) and an appeahe Refugee Status Appeals
Authority (the RSAA) was dismissed. While the r@sgent’s credibility was accepted by
the RSAA, which found that he might suffer diffitak in Iran, the ground of well-founded

fear of persecution was not established.

[12] Following his conversion to Christianity, the reedent made a second application,
based on fear of religious persecution. The apptino was rejected by the RSB and the
RSAA. An application to the High Court for juditi@view of that decision was dismissed.
A third application to the RSB and to the RSAA wismissed as showing no change of

circumstances.

[13] An application to the Removal Review Authority wako dismissed and the
dismissal was sustained on application to the Highrt for judicial review. Applications
to the Minister of Immigration seeking a speciakdtion in favour of the respondent under

s 130 were also rejected.

[14] On 2 November 2004 the respondent was served wé&maval order and taken into
custody at Auckland Central Remand Prison whereehmined under successive warrants
issued by the District Court. After delivery of @tney J’s judgment on 4 April 2007 he
was released on conditions fixed by the Districu€o Those included residence at a
stipulated address, a curfew between 7 pm and ‘aadeporting to the police three times

a week.

[15] The 29 months in custody took their toll on thepmslent. A psychiatrist reported
in July 2005:

He presents with a mixture of both anxiety and dspwve symptoms in direct
response to both his incarceration and his ongaimgertainty about the possible
length of that incarceration. In my opinion Mr Yagghry currently qualifies for the
diagnosis ofadjustment disorder with depressed mood and anxastyper the



Diagnostic and Statistical Manual 4TR (DSMIV TRY)tbe American Psychiatric
Association.

| am also of the opinion that Mr Yadegary’s sympsoappear to be worsening while
incarcerated. It appears likely that his symptomils continue to develop to the

point where he develops a major depressive epigodiee future unless there is
significant alteration to his current circumstancé&ontinued incarceration without
a release date will result in deterioration of Madégary’s mental state.

[16] The High Court Judge stated:

[63] The circumstances of the detention and Mr Ygadgs psychological
response to them are hardly unusual. Regrettatdyy people find themselves in
the Auckland Central Remand Prison and find theditmms difficult to bear.
However, not many spend more than two years thdrethe prospect of ongoing
detention for an unknown period (possibly yearghait having committed or even
being accused of any crime.

The immediate legislative scheme

[17] When he was served with a removal order, the refgmunbecame liable to be

removed from New Zealand under Part 2 of the Imatign Act (ss 53 — 4).

[18] It is necessary to reproduce the essential sectiohshave italicised relevant
provisions and underlined those of special impaanl have added in bold certain words
and numbers. Since the factual and legal seftinghe analysis must be provided, their
discussion is deferred {66] —[69].

55 Content and effect of removal order

D) A removal order authorises any member of thic@do take into custody
the person named in the order and to proceed taggethe order in
accordance with section 59.

59 Execution of removal order

@ [ Any member of the police may arrest without warperson on whom
a removal order has been served and detain thatqeem accordance with
this section.

2) The purpose of arrest and detention under Hgstion is to execute the
removal order by placing the person on a craft tisdeaving New Zealand




3) A person arrested and detained under this seatiay be detained for up to
72 hours without further authority than this seatipending their placement
on a craft that is leaving New Zealand.

60 Release or extended detention if craft unavaildd, etc, within a 72-hour
period

QD Where a person is arrested and detained undetion 59 and it becomes
apparent that —

€) no craft will be available within the 72-hqueriod specified in that
section; or

(© it is not practicable for the person to be placedaocraft within the
72-hour period or

(d) for some other reason the person is unableaee New Zealand
within the 72-hour period, —

then, unless the person is released, an immigratdificer must arrange for
the person to be brought before a District Courtigel for the purpose of
obtaining a warrant of commitment.

2) Subject to any extension of it under subsecfijnor subsection (6A), a
warrant of commitment issued under this sectiomauges the detention of
the person named in it for a period of 7 days ahsshorter period as the
Judge thinks necessary to enable the executidreatmoval order.

3) [1 O A Judge may issue a warrant of commitn@nthe application of an
immigration officer if satisfiedn the balance of probabilities that the person
in custody is the person named in the removal oaherthat any of the
following applies:

€) A craft is likely to be availablayithin the proposed period of the
warrant of commitment, to take the person from Nma&land:

(b) The practical difficulties that meant that therson could not be
placed on an available craft within 72 hours aretiooing and are
likely to continue, but not for an unreasonabldqukr

(© The other reasons the person was not able to |&swe Zealand
within the 72-hour period are still in existencedaare likely to
remain in existencéut not for an unreasonable period

(d) In all the circumstances it is in the public intsréo make a warrant
of commitment

(4) [ O if at the expiry of a warrant of commitment madeéemthis section
the person has still not left New Zealand, theressreleased, the person
must be again brought before a Judge for an extensi the warrant of



commitment, in which case subsections (2) and 48Y,(if appropriate,
subsection (6A)) apply.

(5) If a person is brought before a Judge under sulmedd) for a second or
subsequent time the Judge may, where it seemg tiialithe detention may
need to be extended a number of times, and whéeiesé that the person
is unlikely to abscond otherwise than by leavingvNEealand, instead of
extending the warrant of commitment for a furtherigpd of up to 7 days,
order that the person be released subject to—

(a) Such conditions as to the person's place oidesge or as to
reporting at specified intervals to an office oktBepartment of
Labour or a Police station as the Judge thinksditd

(b) Such other conditions as the Judge may thintofimpose for the
purpose of ensuring compliance with the residence Beporting
conditions.

(6) [] Unless the Judge considers that there are exaegitiircumstances that

justify the person’s releasdﬂ a Judge may not order the release of a
personunder subsection (5

@) the person is currently a refugee status eafmwho claimed
refugee status only after the removal order wageskor

(b) a direct or indirect reason for the person beinghble to leave New
Zealand is or was some action or inaction by thesge occurring
after the removal order was served

(6A) [] Where a Judge determines not to order the relebseperson to whom
subsection (6) appliethe Judge may—

@) extend the warrant of commitment for a furtperiod of up to 30
days, in which case

(i) the warrant authorises the detention of the persamed
in it for the period specified in the extensiortted warranf
and

[ (if) subsections (3) to (6) and this subsection applyhat
expiry of the extension of the warraahd

(b) make any orders and give any directions thatludge thinks fit.
7 No person may be detainedder 1 or more warrants of commitment under

this Part for a consecutive period of more thandhths, unless the person
is a person to whom subsection (6) applies

(8) In_ making any decision under this section a Judgiiseek to achieve an
outcome that ensures a high level of complianck wimigration laws

(9) No release of a person under this section ywaay affects their liability for
later detention and removal.



[19] The general purposes of arrest and detention uth@se provisions are stated in
ss 59(2) and 60(8): to execute the removal ordeplaging the person on a craft leaving
New Zealand and to achieve a high level of compkawith immigration laws. The

specific purpose of subss (6) — (7) is to imposénaantive on the person to conform with

the immigration laws.

[20] Parliament contemplates by ss 59(3) and 60 thabvehwill normally take place
within a 72-hour period. Close judicial control tife statutory processes is stipulated.
If removal within such period is not practicable §8(1)(c)) the person must (unless
released, an option not generally considered apjatepn cases falling within s 60(6)) be
brought before a District Court judge for the puspof obtaining a warrant of commitment
(s 60(2)).

[21] Subject to s 60(6), a judge may issue a warrattiegfperson is not able to leave
New Zealand within 72 hours, but not if the indkilvill extend for an unreasonable period
(s 60(3)(c)), unless it is in the public interesttake a warrant of commitment (s 60(3)(d)).
Warrants are generally for no longer than 7 day®&0(2)) with a maximum of 30 days at a
time (s 60(6A)). And, again subject to s 60(6)evena person who is unlikely to abscond
comes before the judge on a second or subsequeasion, the judge may order the
person’s release subject to appropriate reportimd) @her conditions. Except in cases
falling within s 60(6), no one may be detained &consecutive period of more than three
months (s 60(7)).

[22] Subsection (6) however provides an exception tdithiéations on issue of warrants
and on the court’s powers to order release frorerdiein. A judge may not order release

under subsection (5) if:

a direct or indirect reason for the person beingblento leave New Zealand is or
was some action or inaction by the person occuraiftgr the removal order was
served.

Unless there are exceptional circumstances thafyjtise person’s release.

[23] There can be no doubt that the respondent’s cadinefusal to apply for an Iranian

passport constitutes “some action or inaction kg plerson occurring after the removal



order was served” and is “a direct or indirect ogafor the person being unable to leave

New Zealand”.

[24] Before proceeding further it is necessary to dispafsa difficulty arising from the
way the legislation is drafted. If it is clear thdeportation within 72 hours will not be
possible, looking at s 59 alone it is arguable thatre is no power of arrest under that
section. It could be said that the purpose ofsaimad detention under s 59(2) is confined to
execution of the removal order by placing the perso a craft that is leaving New Zealand
within that time Such reading is supported by s 60(1) which psrthie issue of a warrant
“where a person is arrested and detained unddosés@and it becomes apparetitat ... it

is not practicable for the person to be placed ooradt within the 72-hour period”
(s 60(1)(c)). It is also consistent with a readaigs 60(2) that the authorised detention is
“for a period of seven days ... to enable the exeoutif the removal order”, ieemoval

within seven daysiust be in contemplation.

[25] But ss 59 and 60 are to be read as a whole, whidhdes s 60(6). That makes
plain that a person may be under detention andleriabeave New Zealand because of
some action or inaction on his pafter the removal order was servedtt. follows that the
textual argument if24] cannot succeed. Section 59(2) is not to b&iced to the case
where the person will be removed within 72 hours déxtends to cases where that is not
possible. On such reading, s 60(1) is not limitethe case where it became apparent after
arrest and detention that it is not practicabletlierperson to be removed within the 72 hour
period. Rather it extends to cases where it besapearent at some other stage, as after
service of the removal order in terms of subs {6)(aikewise s 60(2) may be read to
authorise the detention either for a period of sed@ys (if removal is not imminent), or for

a shorter period (if it is). The alternative to lswmnstruction would be to deprive subs (6)
of effect, which is a conclusion the Court will tiee to reach if, as in this case, another

option is reasonably available.

[26] Once that construction is adopted there is, atdight, no difficulty in operating the
successive stages as argued by the parties angtedae the lower Courts. This is also the

construction preferred by the other members of@aart.



(1) Aremoval order is served and executed under s 59;

(2) If the person cannot be removed within 72 hoursiramigration officer

applies for a warrant under s 60(1);

(3) The warrant is issued under s 60(2) for seven daitsis in the public
interest (s 60(3)(d)) which s 60(6) may justify;

(4) If the person cannot be removed before the expiryhe first warrant a
further application will be made under s 60(4).thié conditions in 60(6) are
extant release may not be ordered in the absenceexckptional

circumstances; and

(5) If s 60(6) applies, the three-month time limit undeé0(7) is excluded.

[27] But as is apparent from the difference of opiniorthis Court the scheme is in fact
more complex. To explain it requires further detdithe parties’ submissions, of legal

principle, of fact, and of New Zealand’s policy ceming imprisonment.

The submissions

[28] The Deputy Solicitor-General contends for the Crotlwat Courtney J erred in
directing the respondent’s release because thera@mrexceptional circumstances in this
case. He submits that there is nothing exceptiabalt a person’s failure or refusal to sign
a passport application which would enable his reahdom New Zealand; rather it is a
deliberate policy adopted to resist the operatibthe law which imposes an obligation to
leave New Zealand. Nor, says the Crown, can simpagsing of time ever fall within the
concept of exceptional when it is open to the persmprisoned to bring the detention to an
end at any time, by signing the passport applioatiod there is the prospect of removal
proceeding as a result of diplomatic negotiatior® the case falls outside the s 60(6)
ground on which release from detention is permissilifhere is no other justification for

release. This Court should therefore allow the apaed return the respondent to detention.



[29] Mr Ryken for the respondent submits that Courtnegristrued and applied the law

correctly. The learned Judge stated:

[31] The opening words of s 60(6) specifically exage that there will be people
to whom s 60(6) applies who should neverthelessntided to conditional release.
In adding these words, Parliament had drawn bamk filhe kind of unmistakable
language used by the Australian legislature. d fimat the opening words must have
been intended by Parliament to ensure that theseavgafety net that would prevent
the literal effect of s 60(6) being implementedheTresult is that thelardial Singh
principles apply to those detained under s 60(6)oaany other person detained
under s 60.

[34] Clearly, the words “exceptional circumstancestjuire circumstances that
are special and not usually encountered. But Isecthe phrase is not qualified so
as to be limited to humanitarian factors whereds #o qualified elsewhere in the
Act, | do not consider that it needs to be stritithyited to humanitarian factors in

the sense of physical or mental well-being. |iinfieat a broader meaning was
intended. Given my conclusion that tHardial Singhprinciples are to be implied

into s 60(6), Ifind that “exceptional circumstagtenust include detention that
would be regarded as unreasonable within thoseiplas. Only in this way can the

Hardial Singhprinciples be given effect to.

[63] ... Against the background of his good chamacted the likely effect of
ongoing detention on his mental condition, in thsemce of any other factor, |
consider that ongoing detention would be unreadenab

[64] Against those factors, however, is Mr Yadegappstructiveness. He could

secure his removal from New Zealand at any time. hes a genuine belief that he
will be in danger if he does that. However, it iBeyond the scope of either the
District Court considering the application for exd®n of the warrant or of this

Court in reviewing the District Court’s decision émquire into the foundation for

that belief. While accepting that the belief isigme, | must proceed on the basis
that Mr Yadegary's status has been properly det@chiand that he could, if he

wished, effect his removal from this country witlairvery short time by applying for

a passport.

[65] Given my earlier conclusion as to the intentlehind s 60(6) that a person
in Mr Yadegary's position be treated less favowabhccord this factor significant
weight. However, it cannot have the status ofuanfr card. There is a point at
which the unreasonableness of ongoing detentiowesghs the need to sanction
obstructive conduct. This does, of course, gige to the unpalatable possibility
that a detainee may be able to secure releaseysimpénduring detention long
enough for a Court to declare further detentioneasonable. However, had
Parliament intended the sanctioning of obstructieeduct to prevail over other
factors it could have stated its intention in urtakable terms. It has not done so.

[66] | find that, even taking into account Mr Yadegs obstructiveness, the
circumstances of his detention are such as to rhakiger detention unreasonable.
Exceptional circumstances therefore exist for theppses of s 60(6) and Mr
Yadegary is entitled to conditional release undgd(%).



Tools of interpretation

[30] The Courts have at their disposal a range of tfwslsnterpreting legislation that is

susceptible of more than one meaning. First, &adnt has directed the Courts when
construing legislation to consider both its texd @s purpose (Interpretation Act 1999, s 5).
Second, Parliament has directed the Courts to ipagfénterpretation that is consistent with
the rights and freedoms contained in the Bill ofjiRs Act where such a meaning is
available (Bill of Rights Act, s 6). Third, recaaer may be had to settled common law
principles of statutory interpretation, which ind&u the principle of legality and the

principle of proportionality.

[31] In the present case, the issue arises as to thectapplication of the procedures in
s 60 and, on my reading, we are required to givanmg to concepts of “unreasonable
period”, “exceptional circumstances” and “publiteirest”.

Text

[32] Under s 60(3) a person may be kept in detentidorasas the detention will not be
for an unreasonable period or it is in the pubiterest to continue the detention. As earlier
noted, in considering whether these criteria argsfsad, regard must be had to the
stipulation that a person caught by s 60(6) maybeoteleased unless there are exceptional

circumstances.

[33] The definitions of the three material expressiomsiadeterminate. Parliament has
refrained from setting time frames for the operatd s 60(6) and it is not our task to do so.
The rule of law requires that laws be as clear@edictable as practicable (see John Finnis
Natural Law (1980) at 270). But as Jeremy Bentham observed in hisedih of
Legislation” (Etienne Dumont edition translated adited by CM Atkinson, 1914) at 62:

... the legislator, who cannot pass judgment in palidir cases, will give directions
to the tribunal in the form of general rules, aeave them with a certain amount of
latitude in order that they may adjust their dexidio the special circumstances.

[34] Itis neither practicable nor desirable for ustha context of a single appeal, to seek

to give a ruling as to the precise meaning of “gxiomal’, “reasonable” or “public



interest”. In this judgment | will consider onlyhether the particular circumstances of this

case fall within those broad concepts.

The Bill of Rights Act and the principle of legglit

[35] Section 6 of the Bill of Rights Act requires thagislation be interpreted so as to
give effect to the rights and freedoms containedhat Act. Similarly, the principle of
legality requires that the law be applied considgenith fundamental human rights. In a
celebrated passage v Home Secretary ex parte Sim2800] 2 AC 115 at 131 (HL)
Lord Hoffmann stated:

Parliamentary sovereignty means that Parliament dart chooses, legislate
contrary to fundamental principles of human rightsThe constraints upon [the]
exercise [of its power] by Parliament are ultimateblitical, not legal. But the
principle of legality means that Parliament musaiasely confront what it is doing
and accept the political cost. Fundamental rightenot be overridden by general or
ambiguous words. This is because there is too greisk that the full implications
of their unqualified meaning may have passed unedtin the democratic process.
In the absence of express language or necessaficatign to the contrary, the
courts therefore presume that even the most gemerals were intended to be
subject to the basic rights of the individual. mstway the courts of the United
Kingdom, though acknowledging the sovereignty afiiBaent, apply principles of
constitutionality little different from those whiaxist in countries where the power
of the legislature is expressly limited by a cansitbnal document.

[36] Itis therefore to be assumed that, when it enagt@d(6), Parliament did not intend
to infringe fundamental liberties. That conclusiensupported by its use of the terms
“exceptional circumstances” and “unreasonable”. ilgyhas the President explains (at
[258], see also O’Regan J’s discussiol1&5] —[197]), the “exceptional circumstances”
test has been held to be exacting when the rightiab by at least 11 jurors is lost
(Rajamani v R2008] 1 NZLR 723 (SC) andlvong v R[2008] NZSC 29), the approach
used in those caseés favorem libertatiss not to be applied in reverse. On the contrary,
cases where the exception would affect personaltiiba more generous approach is
adopted. IR v Kelly[2000] QB 198 (QB) where the Court of Appeal comstl legislation
requiring it to impose a mandatory life sentenceless there were exceptional
circumstances, Lord Bingham of Cornhill CJ said 288) that “[w]je must construe
“exceptional” as an ordinary, familiar English attjee, and not as a term of art.” That
decision was followed by the Supreme CourCireedy v Commissioner of Poli¢2008)
NZELC 99,336 at [32] (discussed by O’'Regan J188]). Here, where s 60(6A) imports



the reasonableness test of s 60(3), “exceptionallirally bears the first meaning in the

Oxford English Dictionary: “out of the ordinary ase, unusual, special”.

[37] The next question is which rights are implicatedthe current case. Two are
potentially relevant. The first is the right tbeérty of the person, formulated in the Bill of
Rights as the right not to be arbitrarily arrestedletained (s 22). The second is the right
not to be subject to cruel or disproportionatelyese treatment, identified in s 9 of the Bill
of Rights. Each of these rights must be constustdg both the language of the Act and
the common law (s 28 of the Bill of Rights Act sthat existing rights or freedoms shall

not be restricted by reason only that they areughedl only in part).

[38] As to liberty of the person, the Bill of Rights ati principle of legality require us

to presume that Parliament did not intend to augkaarbitrary detention. The focus must
be on the term “arbitrary”, rather than on the idédawful detention, otherwise the right

would be substantially diluted. kan Alphen v The Netherlan@mm 305/1988 23 July

1990 (UNHRC) cited inRR v Goodwin (No 2]J1993] 2 NZLR 390 at 393 (CA) it was

accepted that “arbitrary” included not merely cagotee of unlawfulness, but also

“inappropriateness, injustice and lack of preditiigty’ In a similar vein, Thorp J irClarke

v Police HC AK AP208/95 11 October 1995 at 8 defined arbjtras “unreasonable,

unnecessary or unprincipled.”

[39] It follows that by the terms “reasonable” and “epoenal circumstances”,
Parliament intended to preserve the right to be frem detention that is inappropriate,

unnecessary and unpredictable.

[40] It could be only in the most unusual of circumsttitat detention for a period that

is unreasonable could nevertheless be in the putbéoest.

[41] As to the right not to be subjected to treatmeat th disproportionately severe, the
standard by which that is to be measured is tleatrivtent be “so severe as to shock the
national conscience’Taunoa v Attorney-GenergP008] 1 NZLR 429 (SC) at [289].
Reasonableness is a less exacting test. Hereareere findings as to the conditions likely
to have been experienced by the respondent in toaieibeyond the evidence that he was

seriously assaulted and of there being some affebis mental health.



Context

[42] Because the words of the statute are indetermimagenust look at the context in
considering how they should be understood. | begth certain criminological materials
which illuminate the nature of imprisonment. | nhmove on to discuss the local legal
context. (The approach in other jurisdictionskistshed in an appendix to this judgment at
[134] —[162].) Once this background is in place | retuonanalyse the words of the
legislation in the light of the Interpretation Athe Bill of Rights Act and the common law

principles of statutory interpretation.

New Zealand imprisonment policy

Criminology and the criminal law

[43] Imprisonment is now the most stringent form of ghment known to the law of
New Zealand. As the Supreme Court statedadoui v Attorney-GenergP005] 1 NZLR
577 at [52]:

.. it is of prime importance that any powers of déith be approached in light of

the fundamental right, long recognised under th@mmon law, of liberty for all
persons subject only to such limits as are impayddw.

[44] The importance of the basic right to be free fromtedtion is evident in
New Zealand’s legislation as from principles of tmenmon law. Before moving to discuss

the legal framework, | mention some academic litem

[45] Deprivation of liberty is used as a common fornpahishment of those who have
committed grave crimes. K Rage to Punisfil1994) Lois G Forer, an American trial judge
for 16 years, records the lack of general publi@r@wess of what happens inside prison
walls (at 74). He urges consideration of the neednprisonment of non-violent offenders
(at 95), which carries by necessary implicationrteed to justify the length of any prison
term. An analogous theme is advanced by Proféde8herry of Monash University in her
essay “Sex, Drugs and Evil Souls” (2006) 32 MonkaWw Review 237 at 269, discussing
the principlenulla poena sine legethat punishment should be confined to casesiwiiral

conduct.



[46] In “Imprisonment: An expanding scene” Maguire, Mamgand Reiner (eds)he
Oxford Handbook of Criminologi#ed 2007) 1110 Rod Morgan and Alison Liebling aty
1107-1108:

The most fundamental way of answering the questidihat are prisons for’, is to
distinguish the three legal functiorsistodial, coercivandpunitive

Suspects refused bail and detained before triatpawicted but not yet sentenced,
are held in custody to ensure that the coursesticii proceeds to its conclusion and
that everyone concerned is protected against kedHood of harm in the interim.
A small number of non-criminal prisoners — held einthe Immigration Act, for
example — are imprisoned pending completion of &gpuor execution of and
administrative decision. There is no justificatitor holding such prisoners in
conditions more oppressive than is warranted byfalee of custody itself, either
because they are not eligible for punishment (theonvicted are subject to the
presumption of innocence) or, if convicted, becatsecourt has not yet determined
that loss of liberty is the appropriate sentence.

Offenders held coercively — nowadays almost entifigle defaulters — are kept in
prison for as long as they fail to comply with audoorder that they pay a financial
penalty enforced by the court. As soon as they pagpnce the custodial period in
lieu of payment is served, they are released. his ¢ase the prison, the loss of
liberty, and possibly also the conditions in cugtdd used to pressurise the offender
into conforming.

Finally, there are persons held punitively — nowadthe great majority — as a
sanction for offences of which they stand convict&hce the abolition of the death
penalty in 1965 imprisonment has been the mosbwerpenalty the courts can
impose in Britain. The punishment of imprisonméort sentenced prisoners might
comprise both loss of liberty and harsh living dtinds in the name of ‘less

eligibility’ ... or deterrence. Today prison adminéors generally disavow such
purposes, reiterating Paterson’s famous dictumdfiahders are sent to prison ‘as a
punishment, not for punishment.’

The purposes of detention under s 60

[47] | consider that the purposes of detention unded m@st be custodial (to facilitate
deportation) and coercive (to encourage the rdcaitito sign). These immediate purposes
both contribute to the ultimate purpose of securthg respondent’'s removal from
New Zealand. This being a civil and not a crimipabcedure, | do not consider that
punishment of the recalcitrant for refusing to signindeed (beyond what is inherent in the
coercive) to deter others, is a legitimate purpd¥aile deterrence can be an important
element of the criminal law, quite explicit langeagrould be required to justify civil

detention in order to dissuade others. PropdryOeputy Solicitor-General did not seek to



justify continued detention on the basis that s8p0fontains a purpose of ensuring

compliance by others with immigration law.

[48] While Parliament has accepted the need for detentocases coming within

s 60(6), such considerations bear on whether tine & the detention is longer than for “a
reasonable period” and also on what is in the puiblierest. They are also relevant to
understanding when detention would fall within “egtional circumstances that justify the

person’s release.”

Custodial sentences in New Zealand

[49] The insistence in the criminological literature wilewing custodial sentences as

being of the most serious character is echoedeilNgw Zealand legislative context.

(i) The Sentencing Act 2002

[50] Parliament’s intentions with regard to the roleiraprisonment in New Zealand’s
penal system are most evident from the Sentencictg2802. Section 10A sets out the
hierarchy of sentences and orders that may be ieapdom the least restrictive to the most

restrictive:

(a) discharge or order to come up for sentencalliéd on:
(b) sentences of a fine and reparation:
(©) community-based sentences of community worksanpervision:

(d) community-based sentences of intensive supernviand community
detention:

(e) sentence of home detention:

() sentence of imprisonment.

[51] Section 8(g) of the Sentencing Act requires therCmuimpose the least restrictive

outcome that is appropriate in the circumstancesaordance with this hierarchy.



[52] That there is an emphasis in the criminal arenanguosing the least restrictive
outcome is an important indicator when assessitgntien in the administrative arena, as

in the case of immigration detention.

(i) The Bail Act 2000

[53] After sentencing, bail is one of the key areas whie law must deal with the
propriety of imprisonment. Idaouithe Supreme Court confirmed the inherent authoffity
the High Court to grant bail in all cases, cividasriminal, where someone is detained. The
inherent jurisdiction by its very nature protedis basic liberty of the individual to be free

from detention, even if on a conditional basis.

[54] The Courts are well accustomed in the most sermusinal cases, including
murder, to the exercise of jurisdiction under theal B\ct 2000 which sets out the public
interest considerations. They include:

8 Consideration of just cause for continued deteiin

Q) In considering whether there is just causectmtinued detention, the court
must take into account—

(@) whether there is a real and significant risk that—

)] the defendant may fail to appear in court on thte da
which the defendant has been remanded; or

(i) the defendant may interfere with witnesses or exddeor
(iii) the defendant may offend while on bail; and
(b) any matter that would make it unjust to detaindbendant.

2) In considering whether there is just cause dontinued detention under
subsection (1), the court may take into accountahewing:

(a) the nature of the offence with which the defendantharged, and
whether it is a grave or less serious one of islki

(b) the strength of the evidence and the probabilitycafiviction or
otherwise:

(© the seriousness of the punishment to which thendefe is liable,
and the severity of the punishment that is likelyp& imposed:

(d) the character and past conduct or behaviour, iticpdar proven
criminal behaviour, of the defendant:



(e) whether the defendant has a history of offendingenmin bail, or
breaching court orders, including orders imposiaty ¢tonditions:

() the likely length of time before the matter come&¢aring or trial:

(9) the possibility of prejudice to the defence in greparation of the
defence if the defendant is remanded in custody:

(h) any other special matter that is relevant in thetiqdar
circumstances.

[55] The statutory scheme is consistent with the priesipf the common law, each of
which keeps a careful and proportionate balanced®st the competing public interests of

protection of the public and avoiding unnecessatgimtion.

(i) The Immigration Act 1987

[56] In accordance with conventional New Zealand staiglartake the scheme of the
Immigration Act to apply as far as practicable gnimciple that imprisonment is limited to
cases of practical necessity. For example, wheneetis an obvious flight risk and perhaps
other risks in relation to persons whose eligipilior a permit is not immediately
ascertainable, custody may be appropriate. Se@@6) applies that principle to the

removal of those who fall within it.

[57] The Supreme Court iZaoui at [48] recounted the various regimes for bail and
conditional release provided by the Immigration.Adthe Court found that the scheme of

the Act did not reveal a consistent approach terd&in in immigration cases (at [49]).

[58] Under Part 6 persons whose eligibility for a pensihot immediately ascertainable
may not be granted bail (s 128B(15)). Howeversuch a case the detention must be
reviewed if no determination has been made afted@& and every seven days thereafter
(s 128B (9) and (10)). If a determination is maldat the permit should be refused, the
person must not be granted bail but may be comdilip released from detention
(s 128(15)) unless they are caught by s 60(6). eUrRart 3 even persons threatening
national security and suspected terrorists mudirbaght before the District Court within

48 hours and may be released on conditions pemtipgrtation (s 79(1)(b)(ii)).



(iv) Appropriate lengths of imprisonment

[59] The laws of sentencing, bail and immigration detentll reflect the fundamental
proposition that deprivation of liberty in the forof imprisonment is a serious matter, but
that it is appropriate in some cases. It is tlweeefnstructive to take into account the type
of cases in which imprisonment similar to what teepondent has undergone have been

considered appropriate.

[60] The respondent has served 29 months in deten8tatistics produced by Soboleva,
Kazakova and Chon@onviction and Sentencing of Offenders in New Zwhld995 to
2005 (Ministry of Justice, December 2006) recordingteraing statistics in New Zealand

contain the following results at 71 and 89:

Table 1: Average custodial sentence length (monthshposed by type of violent offence
1996 — 2005

Offence 1996] 1997] 1998 1990 2040 20p1 2d02 2003 2004 2005
Kidnapping/

_ 37.9| 36.1| 395 293 32p 317 433 329 315 350
abduction
Attempted
sexual 41.1| 61.0| 471 492 434 550 57.3 625 441 52.8
violation
Indecent 21.4| 199 204 216 207 22/8 197 189 241 182
assault
Robbery 16.0] 204 229 22P2 214 241 101 431124241
Grievous 21.1| 21.8| 229 22.0 255 236 254 237 241 241
assault




Table 2: Average custodial sentence length (month@hposed by type of offence against the
administration of justice 1996 — 2005

Offence 1996] 1997] 1998 1090 2000 2001 2002 2003 2004 2005
Fallureto 0| 19| 21| 20 21 24 19 18 21 24
answer bail

Breach

protectionnon| 5 5 | 34| 29| 33| 33 34 39 4p 3p 38
-molestation

order

Escape
custody

Obstruct/
pervert course| 9.1 9.0 | 124 9.8, 103 91 115 122 109 1p.1
of justice

O)
i
=
N
N

53| 49 6.5| 45| 54 5.6 58 6.

Other against

justice 51 | 125 5.0 3.1 7.0 4.2 3.8 102 3]9 47

[61] It should be noted that to reflect actual time sdrguch periods must generally be

reduced by somewhere between one-third and twdsthir

[62] Itis apparent from these statistics that the nredpot has spent an amount of time in
custody comparable to that which would be servedahyerson convicted of a serious

offence.

[63] The period is far in excess of what would be exgedor any other breach of or
refusal to comply with a legal order or processo @éneral statistics for New Zealand
contempt cases resulting in imprisonment were ptese but Table 2 above indicates the
period of detention deemed appropriate for offenagainst judicial processes. The
decision of the Full Court of the High Court 8vlicitor-General v SiemadC AK CIV
2008-404-472 8 July 2008 cites the English regin{®2 — [93].

[64] In the absence of New Zealand statistics it is earent to consider a selection of
the longest custodial sentences imposed for coritémine United Kingdom since 1981
when the Contempt of Court Act of that year cappeel period of imprisonment for
contempt at two years (extracts from Arlidge, Eaayl SmithOn Contempt(3ed 2005)
Appendix 3):



Table 3: Examples of penalties imposed for contemgince 1981

Name of Case

Nature of Contempt

Penalties

James(1988) 1 Cr App R
(S) 392

Threat of violence to
witness and a suggestion th
he give false evidence. *
very serious contempt
upon a man who was clear
susceptible.”

aTwo years’
atpheld.
N

ly

Att-Gen v Jacksorj1994]
COD 171

Series of threatening phor
calls made from person to
witness.

2  months’
aipheld.

imprisonmern

Stredder[1997] 1 Cr App
R (S) 209

The appellant spoke to th
sole prosecution witness at I
trial whose car had bee
damaged (“That was just
warning”). He also said “I'll
do you when | see yo
anyway”. This was
“unplanned, hot headed, ra
but, nevertheless, severe
threatening.”

€2 months’
isipheld.

n

a

imprisonmen

Mitchell-Crinkley [1998] 1
Cr App R (S) 368

The appellant was a friend
an accused person. H
recognised a juror an
telephoned him, mentionin

been discharged.
case.”

“A gray

that the previous jury had

pfl2 months’
deipheld.
d

¢

imprisonmen

e

imprisonment

Mesham v Clark¢1989] 1
FLR 370

Repeated breaches of a nq
molestation and exclusio
order, despite expres
warning from the judge.

piMlaximum sentence of tw
nyears’ imprisonment upheld
5S

Lightfoot v  Lightfoot Breach of an order not t018 months’ imprisonmen
[1989] 1 FLR 414 dispose of any monigsupheld.

received, and to pay them into

a joint account. He received

£30,000, none of which was

paid into the joint account.
Re @] (Contempt Parents writing anonymousl2 months’ imprisonmen
Committal) [1995] 2 FLR| letters in breach of ahupheld.
767 injunction.  They  would

apparently stop at nothing
secure the return of the
“former children” who hadg
been adopted. There was
danger of destabilising th
adoption and the parent
conduct constituted
attempt to pervert the cours
of justice.

an

(0]
ir

a
e
Sl

b€

A-Av B-Al2001] 4 FLR 1

The husband raped the W
during the currency o

ife2 months’ imprisonment fo
fthe contempt in respect

=

restraining orders.

rape. Upheld on appeal.




[65] It may be noted that while the inherent power & New Zealand High Court to

sentence for contempt is unlimited, the maximumagtgrfor contempt under the Crimes

Act 1961, s401 and the Summary Proceedings Act7,135 206 is three months

imprisonment or a fine of $1,000.

Discussion

[66] Against that setting | return to the applicationso80, using the numbering | have

inserted in the legislation set out{ 48] above.

First period of detention

1)

(2)

[] The person is arrested and detained under s 59.

[] If the person cannot be removed within 72 hoursaarant may be issued

under s 60(3) provided one of the conditions it thésection is satisfied.

The warrant can be issued for up to seven day2)60(

Second and subsequent periods of detention

3)

[] When the warrant expires, the person must be bicagfore a judge for
extension of the warrant, in which case s 60(4yiples that subs (2) and (3)

and (6A) apply.

It is at this point that the difference betweenimtgrpretation and that of the
other members of the Court occurs in the casepafrson falling within subs
(6). If subs (3) is given effect, then the judgestmundertake the assessment
required by that subsection as to whether an extershiould be granted. In
doing so the judge must take account of what Fadrd says in subs (6),
(6A) and (7) about how persons affected by subsa(é)to be treated; |

return to that point shortlyl] On that view, the judge may not issue a

warrant “for an unreasonable period” unless “intlaé circumstances it is in

the public interest to make a warrant of commitrhent



(4) Once a second or subsequent warrant has been ,istheequdge may

consider conditional release under subs (5) urtlesgperson is a subs (6)
person.] If the person is a subs (6) person, the judge moayrder release

under subs (5) unless there are exceptional cirzumoss.]

The other members of the Court consider that th&ran inconsistency
between the requirements in subs (3) and the poovisf subs (6) that the
judge may not order release unless there are egnaptircumstances. |
return also to that point.

(5) [ If a new warrant is issued and there are no eiargitcircumstances, the

warrant may be extended for up to 30 days andhifee tmonth time limit is

excluded.

6) [ In that event, at the expiration of the warrarbss(3) — (6) and (6A)

apply in the same manner (starting again from K@yve).

[67] | return to the two points arising from the foreggianalysis. The first is that at the
subs (4) stage subs (2) and (3) and (6A) applye Sétond is that there is inconsistency
between the requirements of subs (3) and (6). Teybe dealt with together.

[68] It is axiomatic that a statute must be read as alavh Here that entails reading
“exceptional circumstances” as consistent with afdrming the interpretation of both
“unreasonable period” and also the further sub&x8ption that “it is in the public interest
to make a warrant of commitment”. Such construcgives effect to the language of both
subs (3) and of subs (6), each of which Parliarhastsaid apply at the expiry of a warrant
under subs (6). | recognise with respect thatMheister referred only to “exceptional
circumstances” as avoiding indefinite detentioragierson who refuses to sign a passport
application (see theédansard passage reproduced by O’Regan J[1&7]). But the
constitutional duty of the Court is to apply thadaage selected by Parliament. It must do

so in full.

[69] “Unreasonable” is a flexible term which will reagdihccommodate the requirements

of exceptionality, and thus recognise the needreattdifferently cases falling within



subs (6), for which Parliament contemplates lordgtention to give effect to the purposes
of the section, and those to which subs (6) doésamply. In a context where subs (6) has
no application, “unreasonable” will be measuredirzgjahe three month limit of subs (7).
Where subs (6) does apply, “unreasonable” will l@snred against the fact that the three
month limit has been disapplied; that the testutifss(6) is of “exceptional circumstances”;
and in the light of the general purposes of ss 682 60(8) and the specific purposes of

imposing an incentive on the person to conform whthimmigration laws (subs (6) — (7)).

Purposes

[70] The Interpretation Act requires consideration oé tburpose of the statute in
construing “unreasonable”, “exceptional circumstsi and “public interest”. As earlier
noted, two principal purposes are expressly stazttion 59(2) states that “the purpose of
arrest and detention under this section is to exetie removal order by placing the person
on a craft that is leaving New Zealand”. This ms® is reiterated in s 60(2). That
subsection is expressed as being subject to sutrsect) and (6A), but that qualification
logically applies to the time period for review (ea days), rather than the purpose. A
second purpose is stated in s 60(8). That is¢toexe an outcome that ensures a high level

of compliance with immigration laws.”

[71] So long as the detention serves the s 59(2) ar) p0poses it will be rare that the
circumstances could be exceptional, the period etértion unreasonable, and that the
public interest would not require continued det@mti But since subss (3) and (6) must be
given due weight there will be circumstances whire statutory purposes are being
pursued, but the person cannot be detained betlzerseis no sufficient public interest and
detention would be for an unreasonable period, wimay mean that there are exceptional
circumstances which also require release. |If teeerdion does not serve the statutory
purpose at all there is simply no basis for detenti This possibility was an alternative

ground raised by the respondent and is discusded la¢[123].

[72] Returning to the three purposes of detention ifledtby Morgan and Liebling (at
[46] above) | have noted that the purposes of imatign detention under s 59 amastodial
— to ensure proceedings can be executed swiftly,carrcive— to encourage compliance

with immigration laws. There is no punitive purposUnlike in the UK and the USA, in



New Zealand failure or refusal to sign a passpppiieation to facilitate removal is not a

criminal offence triable in a criminal court andnighable by a penalty.

[73] But it is obvious that Parliament was concerned tiwe-compliance should not be
seen as an easy option. The clear policy of seéig6) is that detention is to be employed
as an incentive to compliance with a removal ordgmis interpretation is reinforced by the
fact that subs (6) was added as a direct resutteoHigh Court’s grant of habeas corpus to
Mr Mohebbi who, in circumstances somewhat analogouthe present, had refused to

apply for an Iranian passport.

The principle

[74] The present judgment does not propose any easynoptilt contemplates
imprisonment to seek to achieve the statutory mepauntil, on the stern test appropriate
for cases falling within subs (6), it becomes usoggble to continue the detention or unless
the public interest otherwise requires. | cit¢3&] the common law rule that legislation is
presumed to conform with constitutional princi@é)east unless very clear language to the

contrary is used.

[75] The constitutional principle in favour of presenyilberty can be traced back to at
least 1215, when the Magna Carta expressly pradhiietention otherwise than by law.
That measure was confirmed in 1297 and remainsgbddew Zealand law: see s 3(1) of
the imperial Laws Application Act 1988 and Reprthtgtatutes vol 30 at 26. It is given
effect by the common law presumption that, whereentban one construction is available,
the law should be interpretad favorem libertatisadopted inCrowley’s Case(1818)

2 Swans 1, 67-8; 36 ER 514, 53 (HC). KersBsggom’s Legal Maxim¢10ed 1939) cites
the extended formin favorem vitae libertatis et innocentiae omniag@sumuntur In its
form in favorem vitagthe maxim was recently cited by the successfpebant inRoodal v
State of Trinidad and Tobadg@2005] 1 AC 328 at 336 (PC). The principle, whimderlies
the onus of proof in criminal cases, is of genaglication. To continue detention for a
period that is “unreasonable” would plainly, in mgw, run contrary to New Zealand’s
constitutional values. No New Zealand authorityswded to us to justify such a result.

[76] | therefore respectfully differ from O’Regan J. jOstify detention for a term that is

unreasonable, via the reference in subs (6A)(igkb@ “this subsection”, would give no



effect to the fact that “this subsection” also reféo subs (3) and thereby imports the
reasonableness testtimt subsection. O’Regan J’s construction would addngylication

to the language of sub (6A):

(if) subsections (3) to (6) and this subsectionhapp the expiration of the warrant
the wordgbut subsection (3) applies only if subsectionr{6)longer applies to the
person]

| recognise that sometimes the Court is compeifedrder to avoid an absurd result, to read
words in to a statute. But while the interpretatmoposed by O’'Regan J is no doubt a
logical possibility, the Court should be reluctémtead words in; and the more so when the
consequence would be detention for an unreasonadried. The literal construction
suggested in this judgment requires no additioa:statement that “this section appl[ies]”
empowers the Judge to extend the warrant provigedanditions of subs (3) are satisfied.
It would terminate detention at the point where¢mtinue it would be unreasonable. No
“public interest” in terms of s 60(3)(d) was iddietl.

[77] The literal construction is also consistent witk tivo evident purposes of s 60: to
seek a high level of compliance with immigratiows$a(subs (8)); and to seek removal by
imposing an incentive on the person to conform witbse laws (subss (6) — (7)), even
though that incentive is lesser than the altereadivindefinite detention.

[78] The liberty principle in my respectful view is alselevant to the President’s
argument that the approach adopted in this judgndeets not square with the policy
expressed in subss (6) and (8) of s 60. Certalivdystarting point of this judgment, as of
the other judgments of the Court, is s 5 of therlprtetation Act, which requires the Court to
examine not only the language but the purpose eiibasure. It is common ground that
subss (6) and (8) are clear pointers to the getegallative policy. The point of difference

concerns whether the text is to be overridden hgrandicators of policy.

[79] The President relies on the historical context,clwhs recounted by the Minister of
Immigration in the Hansard passage referred tfil@f]. The President proceeds on the
basis that s 60(6) was introduced “on a particatsumption as to its effect” ([@23]).

[80] But that conclusion reaches beyond the languagkaa@nt has selected. While
reference to Hansard will often shed light on whpaticy Parliament has adopted, it is



ultimately the language of the statute, read in ligat of accepted conventions of
interpretation, which constitutes the law. Thhestmembers of the Court acknowledge
linguistic difficulty with their preferred interptation (at[165], [223] and[231]). While the
literal construction does not in my view give riseuncertainty, if contrary to that opinion
there is any lack of specificity, | prefer the apgeh that the statute should not be extended
beyond the limits of its language and that anydwesi doubt be resolved by the presumption
in favour of liberty.

[81] The New Zealand patterns of use of imprisonmentndb permit of long term
detention for those who have not been convictedesious crime. In cases where the
elapsed period is not unreasonable another wazeambe issued and the subs (4) procedure
may then be employed, and so on until the unredsemeriod in subs (3)(c) is reached and
the public interest no longer applies, excepti@m@umstances have arisen, or the purposes

of ss 59(2) and 60(8) are no longer operative.

[82] For detention to remain lawful, each step in thecpss must be in furtherance of the
purpose of placing the person on a craft thatasifeg New Zealand (s 59(2)). That point is
made by the Minister, who disavowed indefinite date, even for a person who refuses to

cooperate.

[83] Insummary, detention of persons falling withi6Gf6) must terminate if either:

(@) there are exceptional circumstances, which includescase where further
detention would be for an unreasonable period sniess in the public

interest to make a warrant of commitment; or

(b)  the purpose of placing the person on a craft thegaving New Zealand is no

longer being served.

These categories may overlap.

[84] What is an unreasonable period may depend uporpasticular considerations of
present relevance. One is a realistic prospettttieameans of removing the person from
New Zealand will come into existence, as by theusag of a agreement with the
authorities of another state. The other is sintpht too much time has elapsed (a topic



considered iR v Governor of Durham Prison, ex parte Hardial @in1984] 1 WLR 704
(QB) judgment discussed Eit39] —[140] of the Appendix). What is in the public irdst

also requires particular consideration.

Review of the District Court decision

[85] This appeal is from a judicial review of a Distriéoburt decision. The basis for such
review was outlined by Thomas J Auckland District Court v Attorney-Generfl993]
2 NZLR 129 at 133 (CA):

It is based on the fundamental premise that statgmd some prerogative powers)
can be validly exercised only within their true iisn It is the task of the High Court
to determine those limits and it does so by thecgse of judicial review. But the
High Court cannot review its own decisions; it mdstermine its own jurisdiction
and, if it is responsible for any irregularity, tthefect must be corrected by the Court
itself or on appeal: sdeaacs v Robertsoil985] AC 97, per Lord Diplock at p 103.

[86] Since the grounds in s 60(3) were not taken inttaat by the District Court in
considering the Crown’s application, its decisioaswdefective. In considering what relief

should follow it is necessary to consider:

(@) whether Judge Field was properly satisfied on talkarice of probabilities
that one of the conditions of s 60(3) was estabtisfeither that the detention
would not be for an unreasonable period or thaials required in the public
interest); and, whether the Judge correctly decidere were no exceptional
circumstances and therefore he could not makeder €or release;

(b) if not, whether continued detention would servedtatutory purposes.

[87] These must be considered in light of the essefabt before the District Court,

which were:

(@) The respondent had been held in Auckland CentraidRé prison for two

years;
(b) He could have secured his own release by signadgréivel documents;

(c) It was not clear when negotiations with Iran allogvifor the respondent’s
release by deportation might be completed,;



(d)  There was no evidence that the respondent’s detation not to sign travel

documents would be altered by further time in prjso

(e) There was little risk that the respondent wouldcabgl or commit an offence
if released,;

() The respondent honestly believed that return to Wwauld place his life and

health at risk; and

(9) He had suffered psychological damage as a resultsofime in prison and
further detention would be detrimental to his Healt

It is also relevant to our decision that the resigor has now been on bail since the orders

following the High Court judgment.

The grounds in subss 60(3) and (6)

[88] It has been noted that the District Court Judgenserot to have been invited to
consider the grounds in s 60(3); nor was the Higlur€ nor were we. But since they
provide the basis of the Court’s jurisdiction tdesd a warrant they must form the starting

point of any analysis.

[89] | repeat that subs (3) states that a Judge mag ssvarrant of commitment on the
application of an immigration officer if satisfiexh the balance of probabilities that any of

the following applies:

€) a craft is likely to be available, within tipeoposed period of the
warrant of commitment, to take the person from Nma&land:

(b) the practical difficulties that meant that therson could not be
placed on an available craft within 72 hours aretiooing and are
likely to continue, but not for an unreasonabldqukr

(© the other reasons the person was not ableaeel New Zealand
within the 72-hour period are still in existencedaare likely to
remain in existence, but not for an unreasonahiedge

(d) in all the circumstances it is in the publiterest to make a warrant
of commitment.

For present purposes the relevant grounds aren(cjch.



Section 60(3)(c)

[90] There is no question that at the time of the Dist€ourt judgment (November
2006) the reasons Mr Yadegary was unable to leaaxw@ Kealand were still in existence
and were likely to remain in existence. Thererngssue as to whether those factors were
likely to remain in existence for an unreasonal@eqa. If they were likely to remain in

existence for no more than a reasonable periodythisnd would not have been made out.

[91] The questions which, in my view were for consideraby the Judge, were whether
he was satisfied on the balance of probabilities the negotiations would be concluded in
early 2007 as the Crown suggested and if so whéthémwould be a “reasonable” period of

detention.

[92] The factors were that Mr Yadegary could not be nezdobecause the Iranian
government would not allow him entry without annii@n passport and because he would
not sign the application that would allow him tayace such a passport. Judge Field had
before him an affidavit by the National Manager,rdi Security and Compliance
Operations of Immigration New Zealand, Mr Bakermgygesting that negotiations with Iran
on an agreement that would allow repatriation ahian citizens who refused to sign
passport applications might be concluded in ea@72 The Judge noted that the
respondent viewed this with “some scepticism”, ahd Judge did not come to any
conclusion on the likely length of time before negions would be concluded. There was
no suggestion that the respondent was likely tentebnd sign the documents. The

respondent’s opinion as to the negotiations hatte proved correct.

[93] In the High Court, Courtney J had the advantage sécond affidavit by Mr Baker
that gave further detail about continuing negatiadi She was satisfied that progress was
being made. But she concluded that there was addiaty as to when the negotiations
might actually produce an agreement that can béeimgnted” (at [53]). She noted that Mr
Baker did not provide any objective basis for thigkan agreement would be concluded in
early 2007 (at [53]).

[94] Judge Field had even less information before hino d@ise likelihood of negotiations
being concluded. The only evidence he had waatamsent of opinion that an agreement
might be reached in early 2007. | consider heatowit have been satisfied on the balance

of probabilities that Mr Yadegary would be abléotdeported at that time.



[95] Even if the Judge had been satisfied that Mr Yadegauld be deported in early
2007 he would have next had to consider whethezndien during that time would be
unreasonable, employing the test statefb@} above. This is discussed further below at
[99] and following.

Section 60(3)(d)

[96] It would still have been possible for the Judgédéve issued a warrant if para (d)
was satisfied, that is, if in all the circumstandesvas in the public interest to issue a
warrant. This ground does not specify any readenfilme requirement. See below at
[109] —[110].

[97] In interpreting this term it should be recalledttii@e Judge is required to seek to

achieve an outcome that ensures a high level optante with immigration laws.

The presence of a s 60(6) factor and exceptiomalmstances

[98] Because the respondent falls within s 60(6), theestijon of exceptional

circumstances arises. See belojlafl] and following.

Application of principles

Unreasonable period

[99] From the principles outlined above | draw togetther factors that contribute to my

conclusion of what constitutes an unreasonable@g@eri detention in the present case.

[100] This appeal concerns the case of self-induced impad to removal considered in
overseas decisions cited in the Appendix includiiag Te Lanv Tai A Chau Detention
Centre[1997] AC 97 (PC) (below 41.03] —[104] and[144]), the English cases subsequent
to Hardial Singh albeit with a different statutory formula (belaat [141] — [142]), the
Canadian decisio€anada (Minister of Citizenship & Immigration) v iKail [2002] FCT
381 (below af151]) and the US casé®lich v INZ329 F 3d 1057 (2003) (below [ai61])
andLema v INS341 F 3d 853 (2003) (below Hit62]). Other cases, where removal was
generally prevented by a refusal of foreign staweadmit the detainee, amthrdial Singh
where the appellant had lost rather than destrdysdoassport and delay in securing a



replacement did not lie with him, are distinguideabIn the former cases detention can
contain a potential incentive to the detainee &isaghe removal process which is absent

from the latter.

[101] The reasons for detention are custodial and coercihe extent to which detention
would continue to serve these purposes is releiatite reasonableness of the period of

detention.

[102] Overseas standards such as those discussed irpfendix are relevant as a broad
reality check: see for examplawrence v TexaS39 US 558 (2003). While the cases show
a willingness to maintain detention to provide acentive to overstayers to facilitate their
deportation, there is little evidence in the stadgminst which we are accustomed to
compare ourselves of administrative detentiongdaily long periods, with the exception
of in Al-Kateb v Godwin(2004) 219 CLR 562 (below 156]). That decision has been

severely criticised, notably by the three very eigreed dissenters.

[103] The decision of most assistance to the CrownT#@ Te Lam where the
Privy Council restored orders of habeas corpustgdato applicants who had experienced
detention for periods ranging between 35 monthsGhdonths. The Board’s view, with
which | agree, was that the fact that the detensaelf-induced by reason of the failure to
apply for voluntary repatriation is a factor of flamental importance in considering
whether, in all the circumstances, the detentioleasonable. These remarks were made in
the context of periods of detention which consibdbraxceeded that experienced by the

respondent. Accordingly that case favours the @ramgument.

[104] But social conditions in Hong Kong, where in theipe leading to the withdrawal
of the British Crown over 20,000 migrants awaitedatriation to Vietham, have little to do
with the standards we apply in New Zealand. | epite the undesirability of drawing a
line of reasonableness of term of detention. Néedss, short of imputing a parliamentary
purpose of detention of non-offenders for termsivajent to those imposed on the very
worst criminals, there is no escape from the neechdke the proportionality judgment in
relation to New Zealand standards, that is an matqgart of the judicial office.

[105] In the present case there is a low risk of the aedent absconding, and the
imprisonment is unlikely to achieve its coercivenai An alternative to imprisonment, by

release on conditions under s 60(5), is availabteveas properly employed by Courtney J.



[106] On the other hand, Parliament’'s intention to disaga people from taking
advantage of the fact that they cannot be depavidtbut their cooperation must weigh
heavily in the analysis. Care must be taken nafive the impression that a person who is
unlawfully in New Zealand but cannot be deportelkss he or she cooperates will be given
free entry to the country if prepared to undergedain term of imprisonment in exchange.
In the present case the respondent could (in ale@énse) determine the length of his

detention by agreeing to sign the documents.

[107] But as the criminal and contempt cases show, timeipte of legality requires very
clear language before there is departure from tmstidutional basic: in New Zealand we
do not imprison for long periods persons who hawt offended gravely against the
criminal law. The principles behind our sentencamgl bail legislation reflect an awareness
that deprivation of liberty is a severe step arat #iternatives should always be considered.
In the present case, at the time of the Districuir€dudge’s decision the respondent had
already been in detention for two years. At leasadditional six months must have been in
the Judge’s contemplation. In terms of the appboaof the Parole Act 2002 the total
would equate to a term of between and seven aradf gdars imposed by a criminal court

at the time.

[108] | have concluded that at the time of the Districu@ Judge’s decision it was
apparent that the reasons the respondent was leotcaleave New Zealand were likely to
remain in existence for what would, by New Zealatehdards, constitute an unreasonable
period. It follows that the “not unreasonablein& ground of s 60(3)(b) was not

established.

Public interest

[109] The purposes of ensuring deportation and a higlel l@f compliance with

immigration law indicate a firm perspective thatist in the public interest to deport
overstayers expeditiously and to ensure that bemaghmigration law are taken seriously.
But difficulty in the deportation process is alrgadealt with under s 60(3)(c), and the
reasonableness requirement in that subsection taenshort-circuited by an appeal to the
public interest. Some other circumstance is neasdetl as, for example, risk of offending

or absconding.



[110] In the present case, the only factor that coul@ thle respondent’s case outside the
normal circumstances that would call for a s 6@Bassessment was his refusal to sign the
travel documents. There is no danger to the panicca very low flight risk. The fact that
terrorism suspects are eligible to apply for bgEB[ above) is a significant pointer against
the proportionality of treating public interestragjuiring indefinite detention in the present
case. | do not consider there is a sufficient jguinterest in the respondent’s detention to
warrant further incarceration beyond a reasonakléog. It follows that the ground in

s 60(3)(d) is not established.

Exceptional circumstances

[111] As the foregoing analysis above has shown, thetigmesf what constitutes an
unreasonable period should take into account whelieee are exceptional circumstances

in subs (6) cases.

[112] In this Court the Crown’s principal submission wst, given the respondent’s
power to secure release by signing a passportcapipin (ie by assenting to deportation),
mere passing of time cannot be a considerationsanikee negotiations with Iran have
concluded. As | understood the submission, it based on a premise of human autonomy
— that detention from which the detainee can esbgges own decision is self-induced and
no responsibility of the Crown, which would be védrgppy to see him released. On that
argument detention of a person who has committeoffence could last many decades and

as long as that of the worst criminal.

[113] It has been noted that such submission is not stgapdy either the text or the

purpose of s 60(6). Textually, it would requiree tRourt to ignore the prohibition of

detention for an “unreasonable period” in s 60(Byad would read in to the unconditional
expression “exceptional circumstances” the unega@sondition “save any consideration
of term of imprisonment”. In terms of purpose ibwid require the Court to disregard
evidence that continued imprisonment could not esethe stated statutory purpose of
removing the person from New Zealand. Nor doe<itgevn argument meet the principles

of legality and proportionality.

[114] Reading together the criteria of “unreasonable gori and “exceptional

circumstances,” | agree with the result reache@byrtney J.



Summary: evaluating subs (6) cases

[115] | offer the following summary of considerations esnt to a decision on an

application to extend a warrant in a subs (6) case.

[116] The fact that the detention may be terminatedeitiii of the person detained is of
great significance. Normally refusal will be nonlp unexceptional but the very

justification for the detention. Exceptionality ynarise from the reasons for the refusal.

[117] The honesty and rationality of the person’s reasondeclining to sign are material
to the ultimate judgment. Refusal by a person Velo&s honest belief in justification for
refusal is unlikely to be classed as something gxmeal (although lapse of time may be).
While the person is bound by decisions of the prepghorities on the topic of justification
of belief, rationality is not an identical concepthe less rational the belief the weaker the
argument of exceptionality is likely to be; andeviersa.

[118] Evidence of ill-health and adverse effect of prisonditions may be relevant.

[119] The duration of the detention to date and in prospeof considerable relevance.
The prospect of a substantial term yet to servé wegilally provide an incentive to sign.
The fact that a substantial term has been served smggest a reducing likelihood that
further detention will further the statutory purpos In considering the significance of
duration regard may be had to patterns of sentgriomcriminal offending and contempt of

court as well as to the conditions of detention.

[120] In making the overall determination, Parliament'srmis “reasonable” and
“exceptional” and the common law principles of letyaand of proportionality can be
decisive. They are to be considered together. @eemto them are attitudes in
New Zealand and like communities to the signifi@md imprisonment for mid to long-

term periods. For a broad reality check overse#teqms may be taken into account.

[121] Where there is reason to apprehend flight riskwahere there is risk of offending if
granted liberty, different considerations will @&isNeither of those considerations applies

in this case.

[122] These considerations are not exhaustive, and ease/will turn on its own facts.



The alternative ground: arbitrary detention

[123] Courtney J in the High Court did not deal with gessibility that the detention was

arbitrary in the sense that it did not serve treusbry purpose, a possibility that both
parties have addressed in their submissions toQbigt. | have set out the purposes of
detention above §19], [47] and[70] —[73].

[124] In the Crown’s submission, so long as there isiB@mt basis for belief that
detention will serve the statutory purposes it vdll within the general policy of the
Immigration Act and the specific policy of s 60(6).

[125] The judgment inHardial Singh despite its different facts, warrants careful
examination. Lord Woolf’s first proposition unddadly conforms with settled principles
of New Zealand public law: that detention, like axercise of public authority, must be for
the authorised purpose — here, that of deportatidis.second proposition is that the power
of detention, given to enable that purpose to lréexhout, must be limited to a period
which is reasonably necessary for that purpose;ifatite purpose cannot be carried out
within a reasonable period the power of detenti@y mot be exercised. It is implicit that in
such circumstances there can be no detention oexsiing detention must be terminated.

Again the principle conforms with New Zealand law.

[126] Statutory powers may be used only in order to camy the purposes of the
legislation: Padfield v Minister of Agriculture, Fisheries anaddéd [1968] AC 997 (HL).
Reading s 60(6)(b) within such a context indicaéesegislative purpose of detention
different from, for example, that of s 79(2)(b)({Qrdinary bail in immigration cases) —
namely to provide to the detained person an ingert take whatever action will result in
his or her removal from New Zealand, so fulfillittge purposes of ss 59(2) and 60(8). But
detention is lawful only so long as it continuesd®performed for the purpose of securing

the respondent’s departure from New Zealand.

[127] Where there is little or no prospect that the dhetai will respond to this

encouragement, continued detention cannot realistibe said to fall within the purpose of
enabling the removal order to be executed, asnibisontributing to removal in any greater
way than could be achieved by the lesser optiorelgfase on bail, available for terrorist

suspects.



Decision

[128] | have concluded that the District Court Judgeceimethe exercise of his power to
grant an extension to a warrant of commitment urgdé0 of the Immigration Act. In
addition, even if he had exercised his discretiomectly, at the time of the District Court
judgment there was no prospect of ability to remibneerespondent within a period that was
reasonable by New Zealand standards. No pubkedat beyond that in seeking to secure
the respondent’s deportation was argued. Thah isny opinion insufficient to justify

continued detention.

[129] Nor can it reasonably be said that the detentioth@frespondent was contributing
any longer to his removal from New Zealand. It whsious that continuing imprisonment
was not going to influence the respondent to dignttavel documents. There was no risk
that he would abscond, so release from detentidaitaconditions would not have inhibited
deportation processes should entry to Iran be sdcurhere was no realistic prospect that
detention would achieve the purposes set out irsthtite. It follows that to continue the
detention in these circumstances could only beotea for reasons other than seeking to
remove the respondent from New Zealand. It wohé&tdfore exceed the power conferred
by s 60(6).

[130] To those may be added the fact that the respor@dsnhow been on bail for over a
year without incident. It follows a fortiori th&b return him to prison at this point, for what
would in reality amount to an indefinite period,uti serve no lawful purpose. Whatever
the position before the District and High Courteg tircumstances are now exceptional and

justify the respondent’s remaining on bail subjedhe current conditions.

[131] The Crown submitted that if we were minded to rejee Crown’s arguments we

should nevertheless send the case back to theddSturt.

[132] | am however satisfied that, in this case involvingnan detention, we must, as |
have sought to do, accept the responsibility folremeining whether the respondent’s
limited liberty is lawful because the term remanessonable; the public interest is still
being served; and the circumstances are not excegpbti Authority for such a course may
be found inKhawaja v Home Secretafit984] AC 74 (HL) which followed Lord Atkin’s

notable judgment irEshugbayi Eleko v Government of Nige(@fficer Administeriny

[1931] AC 662 (PC) and was applied Zaoul That authority is sufficient to justify such



course: while intensity of judicial review will waaccording to context, the topic of liberty
of the individual requires close scrutiny by a ¢afrreview or appeal. The District Court,
with its great experience in the day-to-day operatf the Immigration Act, does not claim
greater competence than this Court where humanmtylibe in issue. Indeed, as Potter J
pointed out in a secondohebbicase Kohebbi v Chief Executive of the Department of
Labour HC AK CIV 2007-404-3710 5 November 2007), theraaisight of appeal under

s 72 of the District Courts Act 1947 to the Highuttdrom decisions under s 60. A further
appeal to this Court is available by leave. Therao justification for imposing on the
respondent a more onerous test than would havesdppdd the different procedural course

been adopted.

Orders

[133] O’Regan J is in agreement as to the result, althdogdifferent reasons outlined in

his judgment below. We therefore make the follayamders:

(@) The appeal is dismissed.

(b) The appellant must pay the respondent’s costs whielix at $6,000 plus

usual disbursements.

(c) That the affidavits of Arron Baker, which discloseidence of the Crown’s
negotiations with the state of Iran which are stilhtinuing, be not searched
nor published.

Appendix

The international context

[134] The law and public policy considerations differ keaily from state to state, but it is
nevertheless informative to take into account tppr@ach in other jurisdictions. It is
convenient to sketch in an Appendix the approadbesnmigration detention in other
common law jurisdictions. To provide context | mefie statistics from a report by the Office

of Inspector General, United States Department ainéland Security entitleBetention



and Removal of lllegal Alien@006) at 19. The report states that, of the 4 ,ltdnian

immigrants illegally in the US as at 29 June 2Q@§E were detained, and 7,039 were not.

[135] Although the legislative background differs amongtes, there is a consistent
reluctance on the part of the courts to find thadefinite or long-term detention is

justifiable in cases such as the present.

() The United Kingdom

[136] Unlike in New Zealand, in the United Kingdom it & offence to refuse to
cooperate with making an application for travel wtnents where required to do so by the
Secretary of State: Asylum and Immigration (Treattmad Claimants, etc) Act 2004, s 35.
The maximum penalty that may be imposed is a tdrimprisonment not exceeding two

years and a fine.

[137] The immigration regime in the United Kingdom is caldifferent from that in
New Zealand in that detention may be authorisedheyHome Secretary. It emphasises
executive decision-making, unlike the statutorilpnstructed judicial decisions that
authorise detention in New Zealand. The authatéms from the Immigration Act 1971.
Schedule 3, paragraph 2(3) provides:

Where a deportation order is in force against argqn, he may be detained under
the authority of the [Home Secretary] pending l@moval or departure from the
United Kingdom.

[138] Nevertheless, the comments of the English courtsfamtors relevant to the
appropriate length of detention are relevant tcaieysis of appropriate length of detention
in New Zealand. In particular, the cases addiesgtiestion of what is a reasonable length
of detention in the face of intransigence on the pethe person held in detention.

[139] In the leading case dflardial Singh Lord Woolf, then a Judge of first instance,
stated at 706:

Although the power which is given to the Secretrptate in paragraph 2 to detain
individuals is not subject to any express limitataf time, | am quite satisfied that it
is subject to limitations. First of all, it can grduthorise detention if the individual
is being detained in one case pending the makiragddportation order and, in the
other case, pending his removal. It cannot be tmedny other purpose. Secondly,
as the power is given in order to enable the machiof deportation to be carried
out, | regard the power of detention as being iegli limited to a period which is

reasonably necessary for that purpose. The perfadhws reasonable will depend



upon the circumstances of the particular case. Whatore, if there is a situation
where it is apparent to the Secretary of Stateltbas not going to be able to operate
the machinery provided in the Act for removing p&s who are intended to be
deported within a reasonable period, it seems tdahaeit would be wrong for the
Secretary of State to seek to exercise his powdetantion.

In addition, | would regard it as implicit that ti$=cretary of State should exercise
all reasonable expedition to ensure that the stepsaken which will be necessary
to ensure the removal of the individual within agenable time.

[140] Woolf J would have granted habeas corpus to a ntemhad been imprisoned on
burglary charges and would have been released oda@31983. But in January 1983,
being apprehensive following a visit from immigaatiofficials that he might be deported,
he became distressed and absconded from prisaepthising remission. He was then
due for parole on 20 July 1983 and but for a denisif the Home Secretary to deport him
because of his offences he would then have beeasell. He remained in detention until
the hearing and judgment on 13 December 1983. Jliige decided that unless the 7Home
Office evidence were filed within three days, shaogvthat the applicant would be removed

within a very short time indeed, habeas corpus Wdue.

[141] A second relevant case i’s(A) v Home Secretaf2007] EWCA Civ 804. In that
case the Home Secretary accepted that where there iisk of absconding or of serious
offending, in the ordinary way there is no obviowsason for the Home Secretary to
exercise the power of detention: at [53]. Keenaal[B2] recognised that it is exceptional
to regard lengthy administrative detention as lawfinere there is some prospect of
removal but no clearly predicted date for it butcs the appellant in that case could have
voluntarily ended his detention he considered tihatdetention was reasonable. A practical
test, recognised by the Divisional CourtR1(Q) v Home Secretafg006] EWHC 2690
(Admin) per Auld LJ at [22], is whether “the prosetowards deportation appeared ... to
have current momentum.” In that case the delaytivasesult of dilatoriness on the part of

the authorities of the detainee’s home countryratessing his travel documents.

[142] In R (I) v Home Secretarj2003] INLR 196 (CA) Simon Brown LJ rejected an
argument that refusal to accept voluntary repabnatvas an irrelevant consideration,
because the question was the legality of the coatirdetention pending enforced removal
and the premise of that question was unwillingriesgo. He noted that iHardial Singh

willingness to return voluntarily had been a fagtothe applicant’'s favour and accordingly
the converse must be relevant. He distinguishedptbsition in Hong Kong (discussed



below at[143] —[144]) where the Ordinance referred to the releeasfcfailure to apply for

voluntary repatriation, but added at [31]:

... that is not to say that the court should ignartrely the applicant’s ability to end
his detention by returning home voluntarily.

Mummery J, dissenting, considered that the detentias lawful. Dyson LJ, in a passage at
[51], emphasised by Mr Ryken, said:

... the mere fact (without more) that a detained gergfuses the offer of voluntary
repatriation cannot make reasonable a period efitienh which would otherwise be
unreasonable.

He accepted a point made by Mummery J, that ifightnbe inferred from the refusal of
voluntary repatriation that the detained person Viesly to abscond, the refusal was

relevant to the reasonableness of the duratioheoflétention. But he added at [52] that:

The relevance of the likelihood of absconding, rifyed, should not be overstated.
Carried to its logical conclusion, it could becomé&rump card that carried the day
for the Secretary of State in every case where autdk was made out regardless of
all other considerations, not least the lengthhef period of detention. That would

be a wholly unacceptable outcome where human \iliedt stake.

(i) Hong Kong

[143] The Hong Kong Immigration (Amendment) Ordinance 1L9@ovided that a former
resident of Vietham who had not been granted armpien might be detained in a
detention centre pending (1) a decision to grantefuse him permission to remain in
Hong Kong and (2) after refusal, pending deportatiolrhe statutory test for legality of
detention was whether the period was “reasonab#/ing regard to all circumstances

including whether the person had declined arrangé&maade or proposed for his removal.

[144] Given the use in the Ordinance of the standardezsonable” it is unsurprising that
in Tan Te Lanthe Privy Council held that théardial Singhprinciples applied. Delivering

the advice of the Board Lord Browne-Wilkinson all ¥&cognised that:

... the legislature can vary or possibly excludeHaedial Singhprinciples. But ...
the courts should construe strictly any statutamyvigion purporting to allow the
deprivation of individual liberty by administrativéecision and should be slow to
hold that statutory provisions authorise administeadetention for unreasonable
periods on in unreasonable circumstances.



At 114 — 115 the Board stated:

In their Lordships’ view the fact that the detentiis self-induced by reason of the
failure to apply for voluntary repatriation is acfar of fundamental importance in
considering whether, in all the circumstances détention is reasonable.

As Toulson LJ pointed out iR(A) (at [48]), the requirement of the Ordinance to od&rs
whether the person had refused to take part inlantary scheme of repatriation was

germane to the Privy Council’s decision.

(i) Canada

[145] In Canada there is no limit on the period for whelperson may be detained,
subject to regular reviews. Unsurprisingly, thaues®f potentially indefinite detention has

arisen in a number of cases and under differentigmation statutes.

[146] In Rojas v The Queefl978) 88 DLR (3d) 154 the Ontario Court of Appeal
considered the case of a citizen of the DominicapuRlic, who had been held in custody
for over ten months pending his deportation. Alifjo it is not entirely clear from the
report, it appears that he was refusing to leavea@a voluntarily. The Canadian
authorities were having significant difficulty fimdy a country to accept him, including the

Dominican Republic which would not renew his passpo

[147] The relevant statute permitted detention only “pegitideportation. In the Ontario
High Court, Linden J held that it was “well sedtlhat a person cannot be held in custody
indefinitely under a detention order™. (1977) 40 €¢2d) 316 at 323. On the facts,
however, it was held that Mr Rojas was not beintpided indefinitely. Despite the
prospects of further delay, the efforts to secuseadmoval were not hopeless. The Court of
Appeal affirmed Linden J's decision and was in saiisal agreement with his reasons.

[148] In Sahin v Canada (Minister of Citizenship and Immigna) [1995] 1 FC 214 in a
disputed refugee claim (to which New Zealand lakesaa different approach) Mr Sahin, a
Turkish national, had been held in detention fomighths following his arrival in Canada.
He had been granted refugee status, but the deeisie under appeal.

[149] The adjudicator’s decision to continue to hold Mt in detention was appealed
to the Federal Court. Rothstein J took the vieat thetention under the Immigration Act
1985 could not be indefinite (at 227 — 228):



Having regard to the fact that detention underisect03 of thdmmigration Actis
not for the purpose of punishment after convictiout rather, in anticipation of an
individual's likely danger to the public or likelfailure to appear for inquiry,
examination or removal, | do not think such detamtinay be indefinite.

[150] Rothstein J concluded that the adjudicator haddemelaw by not taking, in
particular, s 7 of the Canadian Charter of Rightel &reedoms into consideration.
Indefinite detention could constitute a deprivatminliberty contrary to the principles of
fundamental justice. He formulated the followingnrexhaustive list of principles,
observing that the considerations relevant to @iBpecase, and the weight to be placed

upon them, will depend upon the circumstances®ttse (at 231 — 232):

(2) Reasons for the detention, i.e. is the apptic@nsidered a danger to the
public or is there a concern that he would not apfa removal. | would think that
there is a stronger case for continuing a long diesle when an individual is
considered a danger to the public.

2) Length of time in detention and length of tidetention will likely continue.

If an individual has been held in detention for sdiime as in the case at bar, and a
further lengthy detention is anticipated, or if ukg detention time cannot be
ascertained, | would think that these facts woefdtto favour release.

3) Has the applicant or the respondent causedlalay or has either not been
as diligent as reasonably possible. Unexplainedydahd even unexplained lack of
diligence should count against the offending party.

(4) The availability, effectiveness and apprometss of alternatives to
detention such as outright release, bail bondodarireporting, confinement to a
particular location or geographic area, the reaqoéet to report changes of address
or telephone numbers, detention in a form that &g less restrictive to the
individual, etc.

A consideration that | think deserves significamight is the amount of time that is
anticipated until a final decision, determining,eoway or the other, whether the
applicant may remain in Canada or must leave.

[151] Kamail concerned an Iranian who could not be deportedussche refused to sign
travel documents. He was released on bail afterdmonths’ detention but the bail decision
was overturned on appeal. O’Keefe J held thag proper application of th@ahinfactors,

Mr Kamail should not have been released. His coetl detention was entirely due to his
refusal to sign travel documents. O’Keefe J regautthis factor as weighing heavily against
release, and concluded that to allow Mr Kamail'sease at this stage would be to

undermine the Canadian immigration system.



[152] The issue of indefinite detention arose agai@amada (Minister of Citizenship and
Immigration) v RomangR005] FC 435. The detainee was a chronic padasciizophrenic
with numerous violence, drug and dishonesty coonst He was detained in April 1999
and had remained in immigration detention for fared a half years while various appeals
and challenges to his deportation order were careducin August 2004, despite still being
regarded as an ongoing danger to the public, Mrd&@mvas released because his detention
had become effectively indefinite and was therefooatrary to s 7 of the Charter. (It
should be noted that within 48 hours of his relddsdRomans was detained involuntarily

under mental health legislation.)

[153] The decision to release Mr Romans was affirmedppeal. Mactavish J held that
the Sahin principles had been properly applied and his detencould reasonably be
classified as indefinite. It appears that the negpent that a person be only detained
“pending deportation” (CRojag was read into the Immigration and Refugee Prmtedict
2001 at [51]:

While those held in immigration detention are égtitto a detention review every
thirty days, and may be held only as long as a wamarder is pending,
nevertheless, when a number of steps remain takem tbefore the removal process
can be implemented, and the time required to campleose steps is unknown, a
lengthy detention may, for practical purposes lasoaably termed “indefinite”.

[154] Given that Mr Romans’ detention had become indifjnt was open to conclude
that this violated s 7 of the Charter and he shaalbrdingly be released. This was despite
the fact that he was acknowledged still to poseragoing danger to the public. For this
reason, Mactavish J also held that the Board wasngvmot to attach conditions to

Mr Romans’ release.

(iv) Australia
[155] Section 196 of the Australian Federal Migration A868 states:

(2) An unlawful non-citizen detained under s 18%it required an officer to
detain an unlawful non-citizen] must be kept in ilgration detention until
he or she is
(@) removed from Australia ...; or

(b) deported ...; or



(© granted a visa.

3) To avoid doubt, subsection (1) prevents the releagen by a court, of an
unlawful non-citizen from detention ...

[156] This section was construed by a divided High CofirAustralia inAl-Kateh The
appellant wished to leave Australia but as a staselperson was unable to secure the
necessary international cooperation to do so. étes no real likelihood or prospect of his
removal in the reasonably foreseeable future. &bfdahe four senior judges, including the
Chief Justice, considered that his indefinite débencould not be justified. The appellant
must be released since continued imprisonment coaticcerve the purpose of detention —
that the appellant should leave Australia. Theomig however considered that the
language of the statute admitted of no such impdina The appeal against an order

effectively of indefinite detention was dismissed.

(v) USA

[157] Section 234(1) of the Immigration and NationalitgtA953 (8 USC 1253) provides
a four year prison term for wilful refusal to appdr travel documents.

[158] Zadvydas v Davis33 US 678 (2001) is the leading authority onitiierpretation of

s 243(a)(6), which authorises the further detentbpersons who have not been removed
during the 90-day statutory “removal period” if yhere determined to be either a risk to the
community or unlikely to comply with the order cdmoval. At issue was whether the
words “may be detained beyond the removal pericafinitted the indefinite detention of
such persons. The petitionersdadvydaswere not frustrating the deportation process; no

country was willing to accept either of them.

[159] The Supreme Court rejected the Government’'s arguriert an alien could be

detained indefinitely, rather than only for the ipdrreasonably necessary to secure his
removal. The Court, with responsibility for setfigeneral standards for the United States,
fixed a term of six months as the time for whichadien might reasonably be detained for
removal purposes. If after that period the aliesvjgles good reason to believe there is no
significant likelihood of removal in the reasonalbdyeseeable future, the Government must

furnish evidence to rebut that conclusion.



[160] In Clark v Martinez543 US 371 (2005)Zadvydaswas held to be of general
application. The report of the US Department oftdtand Security states cited above at
[134] states at 17:

Thousands of criminal aliens with final orders amdeased because of the
unwillingness of some countries to issue travelutioents necessary for repatriation.
[The two cases cited] mandate the release of caingind other high-risk aliens 180
days after the issuance of a final removal ordehdir repatriation is not likely to
occur in the reasonably foreseeable future, except “special
circumstances”...[(defined as (1) highly contagiousedse that threatens public
safety; (2) where release would have foreign padiiaglications; (3) where there is
high threat to national security; (4) violent cnirals with a mental disorder)].

[161] In Pelichthe Court of Appeals for the Ninth Circuit held t@advydagslid not save

an alien who whose own conduct was responsiblaifocontinued detention.

[162] Lemaconcerned an individual who was refused to co-dpeia his removal to
Ethiopia and as a result had been detained for ww@lyears. The same Court concluded
(at 856 — 857) that continued detention was apptgpas Mr Lema was unable to show

that there was no significant likelihood of remowathe reasonably foreseeable future:

We cannot know whether an alien’s removal is a ‘genpossibility,” Zadvydas
533 U.S. at 690, 121 S.Ct. 2491, until the alierkesaa full and honest effort to
secure travel documents. A particular alien mayehawery good chance of being
removed, but if that alien is refusing to coopefatly with officials to secure travel
documents, neither the INS nor a court can sensibtgrtain the alien’s chance of
removal... . We conclude that 8 U.S.C. § 1231(a)(){@erpreted mindful of the
concerns underlyingadvydasandPelich, authorizes the INS’s continued detention
of a removable alien so long as the alien failsdoperate fully and honestly with
officials to obtain travel documents.

O’'REGANJ

Introduction

[163] Prior to his release after the delivery of the gieci under appeal, Mr Yadegary had
been in detention for two years and five months igHunlawfully in New Zealand. The

intention of Immigration New Zealand (INZ) is tha will be repatriated to Iran as soon as
that can be achieved. However, that will not ble & occur unless he signs an application
for an Iranian passport, which he consistently ge¢uto do, or if New Zealand and Iran



successfully conclude an agreement under whichamanunlawfully in New Zealand can

be repatriated to Iran without the need to applyagassport. We are told the efforts to
achieve such an agreement are proceeding butsaftee years of effort there is still no
timeframe for the conclusion of the process.

[164] The District Court Judge found that Mr Yadegary lgaduine reasons for refusing

to sign a passport application form. The fearscWiNlr Yadegary has about persecution if
he returns to Iran are, on the basis of the finglioigthe Refugee Status Appeals Authority,
not well founded. An alternative view would bettidr Yadegary does not genuinely fear
persecution, but is so adamantly opposed to thepprt of return to Iran that he refuses to
sign the application forms. Either way, his attguis characterised by a high level of
obduracy and determination which, given the lerigttime he endured in detention prior to

the High Court decision, seems unlikely to be affer

Section 60 in context

[165] Baragwanath J has highlighted the rather awkwaatidg of ss 59 and 60 9] —

[27] of his judgment. The amendment made to so60eal with uncooperative detainees
sits rather uneasily with the rest of s 60. WAilg0(6) appears, on its face, to create a quite
separate, and considerably more draconian, regomeuch persons, the drafter has not
entirely separated the legal requirements relaondpem from the remainder of s 60. The

result is something of a conundrum.

[166] The Hansard record from the debate leading to tipplementary order paper
containing the provisions which became s 60(6) &) assists in identifying the
legislative context. The historical context islm&d at[216] in the judgment of William

Young P.

[167] The then Minister of Immigration, Hon Lianne Dalzidescribed the reason for the
amendments in the following terms (4 September 2603 NZPD 8405:

This amendment was required to address a seritwastisn where a High Court
ruling enabled the release from detention of twaiviluals who were unlawfully in
New Zealand and awaiting removal. The only readwmy were still in New
Zealand was that we were unable to obtain travelshents for them because, in
both cases, they refused to sign applications iemt The fact that both were
released without conditions is of significant camcelt occurred because there was
no basis to detain them, so there was no basiegose conditions on them, either.



The fact that the judge said the writ of habeapu®mwas issued “albeit with some
reluctance” was a significant signal from the cdhat it was up to Parliament to fix
this.

Section 60 came into force in 1999, when Nationa$ \wwhanging the rules around
removals from New Zealand. The 3-month limitatvesis believed to be a sufficient
balance between the time needed to obtain trav@lments and the amount of time
someone would be detained. No one contemplatece@menholding out for 3
months— effectively, preventing that person’s reatcand effecting that person’'s
freedom. | hope the lawyers who successfully addoe this loophole are satisfied
at the result of their work and at what they hasl@i@ved for their clients.

| hope that, in light of the changes that have bd@eunght in, the Green Party stops
saying this amendment is indefinite detention. isltnot. It is a warrant of
commitment that can be renewed on a 30-day basasdoyirt. The court retains the
ability to consider exceptional circumstances, et@mugh it is the action or inaction
of the individual concerned that means he or shenaabe removed. If the
particular individuals concerned had signed thppligations, they would not be in
detention—they would be gone—and, if certain clawgere proven, maybe a woman
would not be lying critically ill in hospital todayl am not blaming anyone for that;
it would be wrong to do so. | would say, thoudihttmembers of the Opposition
would do that if it were the other way round—theguld blame this Government if
we had been responsible for bringing in section &ut it is not a case of fault;
nobody could have foreseen that this would occur.

[168] The Minister was adamant that the new provisionisrdit provide for “indefinite
detention”, even for a person who was refusingomperate. As she correctly pointed out,
the Court retained the power to order releaseefelwere exceptional circumstances even
though the reason for detention was the failurthefdetainee to cooperate. In light of that
comment, it is hard to see why the fact that desans effectively self induced should be
seen as a conclusive factor against a finding oepttonal circumstances. Of course, if a
Court does find that there are exceptional circamsts, then the detainee can be released
on conditions (unlike the release of Mr Mohebbijeithhad to be done unconditionally), as,

in fact, happened in the present case.

Purposes

[169] As explained by William Young P 4214] — [215], the sections were originally
drafted with a view to being compliant with thiardial Singhprinciples, because the time
periods for detention were closely circumscribed #re purpose of detention under s 59
(and the continuation of detention under s 60) stated to be to enable the execution of the
removal order: s 59(2). A warrant from a judiocidficer is required for detention under

s 60. Section 60(3) requires the Judge to considesther the delay in executing the



warrant is “for an unreasonable period”, and ifasturther warrant of commitment is not

available unless there is some other “public irg&neason.
[170] The maximum period of detention is three montl&0 ().

[171] Against this background of carefully circumscri@dvisions for detention, s 60(6)
is a significant departure from the regime whichseed prior to the amendment which
added s 60(6) to the Act.

[172] Courtney J concluded that the purpose of deterdfom detainee to whom s 60(6)
applied was still the execution of the removal ordeWhile that is so, the special
circumstances which arise when the detainee faitbperate engage subsidiary purposes
of encouraging or coercing cooperation and prewvantif abuse of the system (obtaining
effective rights of residence even though not katito them). Section 60(8) evidences that
purpose. In determining whether exceptional cirstamces have arisen, those subsidiary

purposes are important factors.

Exceptional circumstances

Unreasonableness

[173] Courtney J saw the application of thtardial Singh principle as requiring an
interpretation of “exceptional circumstances” asingeeffectively synonymous with

unreasonable. | do not believe that that is ctrrec

[174] As explained af169], s 60 as originally drafted effectively inporated théHardial
Singhprinciples. However, in enacting s 60(6) and (6Ag legislature departed from the
then existing regime which was consistent with tHardial Singh principle of
unreasonableness and applied a more exactingftestceptional circumstances. In other
words, the introduction “of exceptional circumstasit in s 60(6) imposed a higher

threshold than unreasonableness.

[175] What was meant by exceptional takes colour fromHbhesard debate: it was not
intended that s 60(6) impose indefinite detention detainees who were refusing to

cooperate in their removal, nor did the three maonéximum apply.



Time

[176] On behalf of the Crown, Mr Palmer suggested thaeptional circumstances are
limited to circumstances relating to the detainge,matters of a humanitarian nature such
as illness (physical or mental) or the like whi@neot be adequately provided for in the
prison environment. However, unlike other prounsion the Act which expressly refer to
exceptional circumstances of a humanitarian natsee, for example, s 47) the present
section does not. In principle, | cannot see wliny éxtensive period of time for which
someone has been detained cannot be brought tarbeee consideration of the existence

of exceptional circumstances.

[177] The circumstances which arise where an applical@mnrefugee status occurs
(s 60(6)(a)) provide an interesting contrast tofhesent situation. Where a detainee seeks
refugee status after a removal order has beendsesme can assume that the outcome will
be known within a few months or, at most, somethovgr a year (depending on the
exercise of appeal rights). The additional purposthat case is to ensure that the tactic of
making a belated claim for refugee status doeyietd the beneficial side effect of de facto
residency. But in order to achieve this, the pkobdetention will be a finite period and, in

many cases not significantly greater than the threeth maximum provided for in s 60(7).

Purpose

[178] In the case of someone in Mr Yadegary’s positibe,dlimination of the time factor
from the “exceptional circumstances” inquiry wouttean that, absent illness or the like,
detention could continue indefinitely, unless Mr dégary gives in. But Mr Palmer
submitted that the Crown was not contending foefmite detention — he put his case this
way:
. it is at no point suggested that s 60(6)(b) mstinterpreted to authorise
indefinite detention. Rather, absent exceptionatumstances, detention is
authorised for so long as voluntary repatriationaigilable but intentionally

obstructed by the person concerraad, in addition, where there is also the
prospect of removal proceeding as a result of dipfpatic negotiations

. Provided diplomatic negotiations retain momentuather than failed, as in
having “stalled”, it is submitted that detentiom@ns authorised by s 60(6)(b).

(Emphasis added.)



[179] The Crown accepts that, where the overarching perpaf s 60, removal from
New Zealand of a person who is in New Zealand allgg could no longer be achieved,
continued detention would not be permitted. Ibappears that the Crown accepts that, if
the negotiations with Iran were to break down s temoval of Mr Yadegary without the
need for him to sign an application form was faoseld, then the purpose of removing him
could no longer be achieved. That in turn apptarsvolve an acceptance that there is no
real prospect that Mr Yadegary will sign an appgloma form. | consider that to be a
realistic assessment of the position.

[180] Given the position taken by the Crown, its casesappto depend on the continued
viability of the negotiations with Iran. The upotaf affidavit provided by the responsible
official for the purposes of this appeal indicatiddse negotiations continuing to make
progress, but without providing an indication ok thkelihood of success or the likely
timeframe. Nevertheless, | am prepared to acckat, teven if it is assumed that
Mr Yadegary will never sign an application for ararlian passport, the purpose of
removing him from New Zealand remains a possibibgcause it is possible that the
negotiations with Iran will eventually succeed. ushif the test postulated by the Crown is
applied, there is no basis for ordering that Mr &gaty's detention cease on the basis that

the purpose of removing him is no longer achievable

Analogy with contempt of court

[181] On the other hand, if the negotiations with Iranbdeak down, then in my view the
prospects of Mr Yadegary signing an applicationmf@re now so remote that it should be
accepted that no reasonable prospect of removimgeRists. As | understand it the Crown
accepts that. | reach that conclusion because ynview the obduracy shown by
Mr Yadegary, enduring imprisonment for 29 montltss,such that there can now be no

realistic prospect of his yielding to the coerciomposed on him by his detention.

[182] The present situation has a number of similariteeshe flouting of court orders,
leading to imprisonment for contempt. William YauR refers to the case Bie Davies
(1888) 21 QBD 236 gd£51] of his judgment. In that case, Mrs Davieswaprisoned for
18 months when she refused to abide by an injumdssued against her. Matthew J

referred to a need to ensure that the punishmeoinsnmensurate with the offence: at 238.



[183] The President also refers e Barrell Enterprise$1973] 1 WLR 19 (CA), which

dealt with the failure of the appellant to deliwartain documents to the Official Receiver,
when required to do so by court order. She wasdoio be in contempt of court and
imprisoned pending compliance with the order. Afige months of incarceration, the
court of appeal ordered her release, notwithstanker continued non-compliance with the

order. Russell LJ observed (at 27):

If we thought it at all likely that the dismissdi all Miss Barrell's applications to
this Court and the continuance of her incarcerafamsome reasonable period
would lead to her producing the securities or enghthem to be recovered by the
Official Receiver then we would be in favour ofusihg her application for release.
We cannot accept a proposition that a person cdeunior failure to obey a
mandatory order should never be released so lofg &®ntinues in disobedience.
The only case that could be thought to support pmaposition wasCorcoran v
Corcoran[1950] 1 All ER 495, where Wilmer J used firm laage, no doubt with a
view to inducing the contemnor to comply with theder of the Court. It is
inconceivable that with a view to enforcement sfatder the Court should keep a
man or woman in prison for life or for a long teofnyears.

[184] Russell LJ did not accept the proposition that dampe would be likely if the
contemnor had to face the possibility of truly ifidie detention. He said (at 27):

[Counsel] for the Official Receiver suggested thath the dismissal of these
appeals against the original finding of contempissvBarrell would now be forced
for the first time to face the grim reality of hsituation, and be therefore more
likely to give an acceptable explanation as todlgscuments. But we do not think
there is the least likelihood that if the appellevgire kept in prison she would now
within a short time disclose the true story of thescurities. We very much doubt if
she would ever do so ... .

[185] A similar sentiment was expressed by Lord Dennin@R Mh Danchevsky v
Danchevsky1974] 3 All ER 934 (CA). At 937, Lord Denning gressed the view that,
while an indefinite order for imprisonment may lustjfiable where there is a reasonable
prospect of the detainee complying with the coueq it would not be appropriate to do so
where there is no prospect of compliance. In #teed case, a fixed term for the past

disobedience is the appropriate sanction.

[186] In Enfield London Borough Council v Mahongp83] 1 WLR 749 at 758, May LJ
expressed the view that, once a contemnor has qadgéaiently punished for disobeying a
court order, he should not be punished furtherctomtinuing to do the same thing, even

though in a sense this shows that he is contintaitge contumacious. He continued:



If ... the Court takes the view he has been puniskedugh for the original
contempt, then the only remaining justification foontinuing to keep him in
custody is that this may still have a coercive @ffend make him comply with the
original order. If it is quite clear that he istrgoing to comply however long he
stays in custody, then provided, as | say, thatdsebeen punished enough there is
in my view no justification for continuing to kedgm in prison.

[187] | do not share the view expressed by William Youhg@at[254] of his judgment)
that it is still possible Mr Yadegary might everlty@ooperate in his return. It seems to me
that the present situation is more analogous withdituations dealt with §251] of the
judgment of William Young P. In cases of ongoitmufing of court orders amounting to
contempt of court, the reality that entrenched fomss are unlikely to change by the passing
of time and detention is well recognised, as tleesaited by William Young P illustrate. |
cannot see a strong case for a different appraadthei present context. So, while | accept
the point made by William Young P H52] that the contempt cases are not on all fours
with the present case, | consider them to havacserfit similarity to provide guidance in

the present context.

Application of s 60(3)

[188] | disagree with the analysis of Baragwanath J éhatdge determining whether an
uncooperative detainee’s warrant for detention khba renewed is required to be satisfied
that the reasons that the detainee cannot leaveAdaland under s 60(3) continue and are
likely to continue “but not for an unreasonableip@t or that it is “in the public interest”
that the detainee’s detention continue. In my yieW0(6A) provides its own authority for
a Judge to extend a warrant whether s 60(3) apptie®t — all that is required is that the
Judge had decided not to order the detainee’sselgader s 60(6). While s 60(6A)(ii) says
that s 60(3) applies, it also says that s 60(6) 260(6A) itself applies, and s 60(6) and

60(6A) effectively regulates the position of an ooperative detainee.

[189] The only circumstances in which s 60(3) or (5) doapply would be where the
detainee has discontinued his or her non-cooperaw that the reason that his or her
removal cannot occur promptly is something othanthis or her own action or inaction or
a Judge has determined that there are exceptiznahtstances for the purposes of s 60(6).
| do not consider that there is any need to addlsvas suggested by Baragwanath [J @it
Nor do | consider it necessary to strain the wdodseach an interpretation in favour of



liberty of the person. My interpretation is consig with the purposes identified [@f72]
above, and the exceptional circumstances qualidicab s 60(6) provides protection for an

uncooperative detainee against indefinite detention

[190] Even if | am wrong on that, if s 60(3) did applyibuld have to be read in context.

Both s 60(6) and s 60(8) are important elementbaifcontext. Section 60(6) displaces the
presumption of a three month maximum, and conteiepldat for uncooperative detainees,
detention will be in the public interest unless eptional circumstances apply. Section
60(8), with its emphasis on ensuring compliancdwitmigration laws, is also important.

It emphasises the subsidiary purpose of detentiopncases such as this, namely
incentivisation of compliance and rendering unattv@ non-compliance. So the standard
to be applied by the Judge would still be “excemocircumstances” because in the
absence of such circumstances, detention is treatéding in the public interest.

[191] On the facts before us | accept that the purposernbving Mr Yadegary remains
achievable because the negotiations with Iran melg y result that makes it possible to
remove him without his signing anything. | alsoceyat that continued detention of
Mr Yadegary would serve the subsidiary purposeetéiding non-cooperation by others.

“Exceptional circumstances”

[192] The question then is whether Mr Yadegary’'s positaomounted to an exceptional
circumstance, at the time Judge Field consideredapiplication for the extension of the
warrant of commitment. It is clear that the meaetfof imprisonment for more than the
three month maximum period referred to in s 60(@gdnot constitute exceptionality.
Those who delay their removal by their own actiaresnot entitled to the protection of that
time limit for the reasons accepted as valid iresasich a¥an Te Lam v Superintendent of
Tai A Chan Detention Centfd997] AC 97 at 114 — 115 (PC) amd(A) v Secretary of
State for the Home Departmd@007] EWCA CIV 804 at [54].

[193] As noted earlier, the time factor cannot be exaduffem the consideration of
exceptional circumstances. If it were excludedhasCrown argued it should be, indefinite
imprisonment would have to be countenanced, andctben rightly conceded the section

did not provide for that. | agree with Baragwanaithat, if the time factor was intended to



be excluded from the analysis of exceptional cirstamces, s 60(6) would have needed to

say Sso.

[194] The circumstances would be exceptional, in my viéwthe only method of
removing Mr Yadegary was with his cooperation amel purpose of coercion could not be
expected to succeed. If the coercion purpose coatdoe expected to succeed, neither
could the overarching purpose of effecting Mr Yaalgts removal. The point at which the
purpose of coercion can be said to have failednsatier on which views can reasonably
differ, but |1 would be prepared to find on the gneisfacts that it had been reached after
29 months of detention. Such a period is alsa@afft in my view to disincentivise non-
cooperation (though | acknowledge that an evendompgriod of detention would provide
an even greater disincentive). It has to be reneeatbthat the situation which led to the
enactment of s 60(6) was that there was a threglmmaximum. Mr Yadegary was in

detention for almost ten times as long as that.

[195] | am conscious of the very strict interpretationtibé term “exceptional” in the
recent decisions of the Supreme CourRajamani v R2008] 1 NZLR 723 andVong v R
[2008] NZSC 29.

[196] In Rajamanj the Court determined what “exceptional” meantréference to the
sort of situations highlighted in the parliamentdsbates leading to the enactment of the
relevant provision. Parliament had legislated towaa trial court to direct that a trial
continue with fewer than 11 jurors without the camisof all counsel if the court considered
that that was appropriate “because of exceptiom@umstances relating to the trial
(including, without limitation, the length or exged length of the trial), and having regard
to the interests of justice”. The Supreme Couteddhat the amendment had been made in
anticipation of a trial of an alleged serial rapigtich involved 27 complainants and was
expected to last five months. It said the phrasecéptional circumstances” had to be

construed against that background.

[197] In Wongit was decided that exceptional circumstancesndidexist where the trial
had entered its fourth week and the prosecutor peas way through the Crown closing
address when the number of jurors fell below 1her& were several accused, interpreters

and 41 witnesses of whom 30 were heard orally aredad whom had come from overseas



to give evidence. The Court said that, to be exgegl, the circumstances “need not be

rare but in combination they must be distinctly ofuithe ordinary” (at [9]).

[198] More recently, the Supreme Court considered the ningaof the phrase
“exceptional circumstances” in ss 114 and 115 ef Bmployment Relations Act 2000 in
Creedy v Commissioner of Poli¢2008) 8 NZELC 99,336Wilkins & Field Ltd v Fortune
[1998] 2 ERNZ 70 at 76 cited at [31]). Section X&4uires that an employee who wants to
raise a personal grievance must do so within aa0Operiod. This period may be extended
in certain circumstances including where the delays occasioned by exceptional
circumstances”. The Supreme Court referred to asia of this Court which treated
“exceptional circumstances” in a similar context“agusual, outside the common run,
perhaps something more than special and less t#tteaoadinary”. The Supreme Court said
this formulation combined two different meaningse fiirst being unusual and the second
being a more stringent interpretation of somewhmveen special and extraordinary. It
said that it preferred the first meaning. Onehef teasons it gave for choosing that meaning
was that equating “exceptional” with “unusual” wessirable because it did not limit
unduly the power to extend the otherwise shortfriamee.

[199] The contrast betwedRajamaniandWongon the one hand, arf@feedyon the other,
emphasises the importance of context in determinieg meaning of a phrase such as
“exceptional circumstances”. In the present chgestatutory history (outlined ii66] —
[168] above) provides important context. The spesfcthe Minister at the introduction of
the Bill makes it clear that s 60(6) was not inshdo provide for indefinite detention, and
the court was able to consider exceptional circantsts even though the detention of the
individual was effectively self-induced (sed§8] above). On the other hand, it is clear
that Parliament considered that unlawful overstay®ho refused to cooperate in their
removal from New Zealand should not be able toiolida facto residence rights by simply

enduring three months detention.

[200] There was, perhaps, an anticipation that the pobsyea longer period of detention
would coerce the detainee to cooperate, but trahbbhappened in relation to the only two
detainees who have become subject to s 60(6), Mreldloi and Mr Yadegary. However
Parliament chose to leave the decision to the DisBourt as to where on the spectrum
between three months detention and indefinite dietera halt should be brought to the
detention of an uncooperative detainee, requirvag that assessment be measured against



the criterion of “exceptional circumstances”. T@mwn appears to have accepted that, in
the case where removal is not achievable excejt thi detainee’s consent, and it has
become clear that that consent will not be obtaidetention is no longer permitted. | have
come to the view that after the period of detengadured by Mr Yadegary, that point has

been reached.

[201] In this case, however, there is an alternative mezEnremoval, and the Crown
argues that as long as that alternative remaimspassibility, detention should continue. |
do not accept that proposition. Mr Yadegary wagdétention for 29 months, and his
release as a result of the High Court judgment meduwell over a year ago. Yet the
alternative method of removing him (through an agrent with the government of Iran)

has still not eventuated.

[202] In my view a delay of that magnitude would haverbeegarded as constituting
exceptional circumstances by Parliament when ittedas 60(6) and the provision should

be interpreted accordingly given the context asdtiatutory history. In particular:

(@) Parliament did not intend that there be indefidiééention and countenanced
the release of an uncooperative detainee if a Jddged exceptional

circumstances existed;

(b) Time is not ruled out by the statutory languageaafactor in assessing

exceptional circumstances;

(c) Imprisonment for those applying for refugee statugygering s 60(6)(a))

would not be likely to exceed 12 months;

(d) The purpose of coercion should now be regardechldisely to be achieved;

(e) The purpose of deterring non-cooperation has beghefred by a long term
of imprisonment (though | accept it would be betehieved if even longer

imprisonment followed);

() An agreement with Iran remains only a possibiligspite some years of

negotiation;



(9) Mr Yadegary’s detention for two years and five nianis nearly ten times as
long as the maximum period for those to whom s B@¢&s not apply. It
constitutes a significant sanction for his failtoeleave New Zealand when
legally obliged to do so;

(h) It was the application of that three month maximianMr Mohebbi which

led to the enactment of s 60(6); and

) Detention for such a long period of an unlawful istayer is highly unusual.

Consequences of there being exceptional circumstags

[203] Once it is determined that exceptional circumstargeast, the Judge considering the
application for renewal of the warrant is directeds 60(3) — (5) and must determine
whether it is appropriate to release the detaimeeamditions in terms of s 60(5). Once
those provisions came into play, a release on tiondiwas an appropriate response in Mr
Yadegary’s case, given the lack of flight risk afdany risk of offending while subject to

release.

Arbitrary detention

[204] Having reached this conclusion it is unnecessarynie to determine whether

Mr Yadegary’s detention was arbitrary.

Approach to relief

[205] | am satisfied that it was appropriate in the umlisircumstances of this case for
Courtney J to substitute her own decision for tifaludge Field. That is reinforced by the
fact that Mr Yadegary could have appealed to thghHZourt rather than seeking judicial

review, and if he had done so the Judge wouldlgibave been entitled to do what she did.



Result

[206] For these reasons | would dismiss the appeal.rdeagith the orders proposed by

Baragwanath J.

WILLIAM YOUNG P (Dissenting)

Overview

[207] | see this case as turning on three issues:

(@) Is the proposed removal of Mr Yadegary so unliketyremote as to no

longer justify detention?

(b) Did Mr Yadegary’'s detention become indefinite?

(c) Are there exceptional circumstances which justifyr Madegary's

conditional release?

As will become apparent, these issues, althouglramting individual discussion, are

closely interconnected. Before turning to thatdssion | will address:

(@  The key facts;

(b) My interpretation of s 60(6);

(c) The way in which similar issues have been addressether jurisdictions;

and

(d)  The possible application of the New Zealand BilRights Act 1990.



The key facts

[208] It is common ground that:

(@) Mr Yadegary was able at all times to obtairask from imprisonment by

seeking appropriate travel documentation from thei&an authorities; and

(b) Diplomatic efforts to obtain a change in thanian policy which prevents
compulsory repatriation are continuing. Whethewyttvill be successful and,

if so, when compulsory repatriation will be possibte uncertain.

There are, however, two factual issues on whidioukl comment.

[209] Mr Yadegary was first detained on 2 November 2004 do not have much detalil
of the decisions to grant warrants of commitmenictwipreceded the final decision of
Judge Field on 17 November 2006. From the matemahave it appears that there were
opposed hearings as to the extension of the wanfasdmmitment on 18 November 2004,
10 February 2005, 1 August 2005 and 18 Decembes.2@& well, on 9 November 2005,
Mr Yadegary sought humanitarian relief from the égate Minister of Immigration which
was not declined until 29 September 2006. Mr Yadgdghen sought the written advice
which the Minister had acted on and invited the ister to reconsider his decision. On the
material before us, there is no explanation fordaky between Mr Yadegary’'s detention
(on 2 November 2004) and his application to theisar (on 9 November 2005). What is
clear, however, is that for the 12 months precedivey hearing on 17 November 2006,
Mr Yadegary was seeking legal permission to remaimfNew Zealand and there is no
evidence to suggest that this was not his aim éenpiriod between November 2004 and
November 2005.

[210] In an affidavit of 1 December 2006 which Mr Yadegéted in the High Court

proceedings he said:
| will rather die in prison than live one momentiian.

Such an assertion, by its nature, is not easy mraeert. But it need not necessarily be

accepted at face value. There is no finding of faceither the District Court or the



High Court as to the likelihood (one way of theeahof Mr Yadegary agreeing to return

voluntarily to Iran rather than face continuingetgton.

[211] It is important to recognise that throughout hisiqek of detention, Mr Yadegary
had not given up hope of being permitted to renmaiNew Zealand. Given his continuing
efforts in this regard, it is not surprising that has not been prepared to return voluntarily
to Iran even though the immediate alternative veasaining in prison. For this reason, | do
not see his stance to date as necessarily conelasito what he would do upon foreclosure
of all other options of remaining in New Zealandsecuring his liberty.

[212] An associated factual issue is whether there idska of absconding. | say
“associated” because the more adamant Mr Yadegaabout not returning to Iran, the
greater might be thought to be the risk of him ahsging if that is the only alternative to
repatriation. | have no difficulty in acceptingativir Yadegary does not pose a substantial
flight risk providing there is no immediate prospet him being returned to Iran. | rather
suspect that the comments in the District CourtHigth Court judgments as to the absence
(or only limited) risk of absconding were directedthat situation. If, however, there is
eventually a diplomatic solution the current imgagso that Mr Yadegary could be
repatriated involuntarily), it is far from obvious me that he would cooperate in his
removal from New Zealand. If his history to dadeany guide, it is quite possible that he

would go to ground rather than surrender so aaditithte repatriation.

[213] The associated risk of absconding might arguablstleelevel which could preclude

conditional release under s 60(5). | do not, havesee it as a controlling consideration in
relation to this appeal. In large measure thibasause the findings on this point in the
District Court and High Court were in favour of Madegary on this issue and were not
challenged by the Crown. As well, as will beconpparent, | am sceptical about the

likelihood of there being a diplomatic solutiontire foreseeable future.



My interpretation of s 60(6)

TheHardial Singhprinciples

[214] The starting point for an analysis of s 60 of thremigration Act isR v Governor of
Durham Prison, ex parte Hardial Singii984] 1 WLR 704 (QBD) which addressed a
power of detention pending removal. The case aowecknot an illegal immigrant but
rather one who was subject to deportation by rea$@niminal offending who, by the time
of the hearing in the High Court, was prepared é¢turn to his home country. The
principles which emerge from that case are thatheabsence of a contrary legislative

direction:

(@) The power to detain can only be exercised during pleriod which is

reasonably necessary to effect removal,

(b) If removal is not possible within a reasonable gerino further detention is

permissible; and

(c) Those insisting on detention must take all reaslenstieps to ensure removal

within a reasonable time.

[215] It is clear that as first enacted s 60 was intertdeble consistent with thidardial

Singhprinciples.

The origins s 60(6)

[216] Section 60(6) came into effect on 9 September 2893a hurried response to
Mohebbi v Minister of Immigratiof2003] NZAR 685 (HC) in which Chambers J held that
s 138A(5) of the Immigration Act did not provider fine continued detention of an Iranian
overstayer whose circumstances were similar toettudbdVir Yadegary. Having regard to
this context, and what was said in Parliament wienbill was under consideration, it is
clear that s 60(6) was enacted to address thecplartiproblem that can arise with Iranian

overstayers: that the Iranian government will rssiue a passport for an Iranian national



without that person’s request. It is right to rgeise, however, that problems with

compulsory repatriation can arise with citizenstbfer countries.

The policy underlying s 60(6)

[217] The policy considerations which underlie s 60(@) mresumably as follows:

(@)

(b)

(©)

Although overstayers are under a legal obligationeiave New Zealand
under s 45, breach of this obligation does notilkataninal responsibility.
Unless s 60(6) can be invoked, there is no prdcs@action on overstayers

who block their removal.

There is an underlying policy (expressed in s 608)terms of the
obligations of Judges) to ensure a high level ohgitance with the law. In
the cases addressed by s 60(6)(b), compliance tiwghlaw involves the
cooperation of the detainee (in seeking travel demtation). The prospects
of obtaining such compliance are enhanced if ttegradtive to cooperation is

imprisonment.

To put the point just made in (b) another way, iy those who do not
conform to their legal obligations to enjoy freedamd the de facto benefits
of residency in New Zealand does not tend to “ezisar high level of

compliance.

The fundamental purpose of s 60

[218] It is implicit in the scheme of ss 59 and 60 timet tetention which is contemplated

is for the purpose of facilitating removal. | ahetefore prepared to accept that there may

be cases where removal is so unlikely or remotaria as not to warrant detention.



The problems with s 60(6)

[219] There are two problems with s 60(6), which havenbatme to the fore in the

judgments of Baragwanath and O’Regan JJ:

(@) The lack of clarity as to the inter-relationshietween s 60(6) and the rest of
s 60; and

(b) The failure to address what is to happen i§pite imprisonment, a detainee

declines to cooperate with removal.

Lack of clarity as to the inter-relationship betwez60(6) and the rest of s 60

[220] Under s 60(1), (2) and (3), the power to issue aama of commitment involves the
exercise of discretionary authority. A person sted under s 59 who cannot be removed
within 72 hours must be released unless an imnidgratfficer exercises his or her
discretion to seek (and obtains) a warrant of camemt. And where a warrant is sought,
s 60(3) suggests that the Judge also has a dstretidecide whether to issue a warrant,
even where one or more of the listed pre-conditisnsatisfied. The power to order
conditional release under s 60(5) arises only whesecond or subsequent extension (under
s 60(4)) is sought. But on such an applicatiorwiit also be open to a Judge simply to
decline to extend the warrant (pursuant to the ig¢rse60(3) discretion which is preserved
under s 60(4)). Further, leaving aside s 60(6)tlher moment, a Judge will not get to the
s 60(5) discretion unless satisfied that one oremaoir the s 60(3)(b), (c) or (d) pre-

conditions are satisfied.

[221] Section 60(6) is expressed so as to restrict tleecese of the discretion to order
conditional release under s 60(5). As well, it yides an exception to what would
otherwise be the three months limit on detenticovigied for by s 60(7). The subsection
does not purport to control expressly the undegydiscretions of a Judge not to issue or
not to extend a warrant of commitment. Nor doexfressly legislate away the continuing
operation of the s 60(3) preconditions. Indee®(®A), which provides for what happens
when the Judge decides not to order release un@e(6s\), is itself cast in discretionary

terms (“the Judge may ... extend the warrant ...”).



[222] This clumsiness of expression leaves scope fdegliinterpretation of the section
under which a Judge who cannot find exception&iuanstances in relation to a particular

detainee may avoid the effect of s 60(6) by:

(@) Exercising a general discretion not to extend aaver

(b)  Or holding that none of the key s 60(3) precondgibave been satisfied and
therefore holding that there is no jurisdictioretdend the warrant. In a case
such as Mr Yadegary’s, this would involve conclasidhat the period likely
to elapse before he can be removed is unreasoffabl¢he purposes of
s 60(3)(b) and (c) and that an extension of theamarof commitment is not
in the public interest (see s 60(3)(d)).

This is broadly the interpretation which is favadif®y Baragwanath J.

[223] Although this interpretation is in accord with tlieral words of the section, | do

not see it as conceivably consistent with the itmb@nof the legislature. It is clear that the
parliamentary assumption was that a detainee ipds#ion of Mr Yadegary would only be

able to secure release if the exceptional circumsi® test is satisfied. It sometimes
happens that the legislature amends an act oragis df a misunderstanding of the existing
statutory position. Where this happens, thereoisaguirement for the courts to construe
the existing statute so as to accord with the lagie’'s mistaken assumption as to its
effect, see for instancR v Anderserj2005] 1 NZLR 774 at [48] and [59] (CA). The

situation here, however, is rather different. Tisidecause the legislature did not really
misconstrue s 60 as a whole. Rather it introdisc€0(6) on a particular assumption as to
its effect. In this context | am reluctant to cone the section on the basis that the

legislature missed its mark.

[224] In my view, when the legislature enacted s 60(B)lid so on the basis that a
detainee who was thwarting removal (so as to bkinvig 60(6)(b)) could not maintain that
the resulting delay in arranging removal was fouareasonable period for the purposes of
s 60(3)(b) and (c). Likewise in such a case, comig detention would be in the public
interest in the absence of exceptional circumstwnoeer s 60(6). On this basis, | construe

s 60(6) and (6A) as occupying the ground when Mdegary came before Judge Field on



17 November 2006. The options open were conditiogl@ase under s 60(5) and (6)
(providing the Judge considered that there wereegianal circumstances that justified
release) or further detention under s 60(6A). ayirgg this, | have not overlooked the fact
that the s 60(6A) power to extend the warrantsislitexpressed in discretionary terms but |
confess to difficulty seeing how a Judge who hatagofar as s 60(6A) could realistically
decline to extend a warrant. | am inclined totttba discretion as reflecting the range of
options available (for instance extending the warfar a lesser period than 30 days or as to
other orders which might be appropriate under $4f{b)). Although | accept that the
language of the section is awkward, | do not rega@b inconsistent with my preferred

interpretation.

[225] There are two more general considerations whittouksl mention:

(@) Baragwanath J adopts his interpretation on thesbakia preference for
construing the statutie favorem libertatis | prefer to apply s 5(1) of the
Interpretation Act 1999. The text of the secti@mnly ambiguous, we should
resolve that ambiguity in light of the legislatipeirpose. That purpose is
reasonably discernible in light of the policies @fhresulted in the enactment
of s 60(6). Section 60(8) is also material. Thems no point in the
legislature seeking to constrict through s 60(@) ¢clrcumstances in which a
detainee might obtain conditional release if theigsien whether to extend
the warrant is otherwise at large.

(b) For reasons which appear later in my judgment, Icdrthe view that my
preferred interpretation of s 60(6) does not ineadwy conflict with the New
Zealand Bill of Rights Act 1990.

[226] The corollary of my interpretation of s 60 is thalisagree with the approach taken
by Courtney J in terms of the continuing applicatmf the second of thelardial Singh
principles. In my view, in a situation which isveved by s 60(6), the critical issue is
whether there are “exceptional circumstances” d&edréasonableness or otherwise of the
period of detention which is brought about by tkeatcitrance of the detainee is not a
controlling consideration. In saying this, howevemam not disputing the relevance of

length of detention. A period of detention whicheg beyond what could have been



contemplated by the legislature in enacting s 6@(6) | accept, amount to an exceptional

circumstance.

Failure to address what is to happen if, despitg@risonment, a detainee declines to
cooperate with removal

[227] The legislature did not address what should happeere a detainee refuses to
cooperate in removal despite detention and, inquéar, was not specific as to how long a
recalcitrant detainee should be held. One possible of the section is that it contemplates

detention for such period, no matter how long saseicessary to coerce cooperation.

[228] O’Regan J has set out what the Minister of Immigrasaid as to the reasons for the
amendment a{167]. She denied the proposition that the “amesnimis indefinite
detention” although quite what she meant by heradés unclear. In some of the cases to
which | will refer later, judges in other jurisdizhs have been unwilling to treat as
indefinite a detention which can be ended by thaidee agreeing to voluntary repatriation.
| doubt, however, if this was what the Minister hadmind. It is more probable that she
thought that detainees would submit to repatriattwninvoluntary repatriation would
become possible before the detention provided &of Ilecome indefinite. | note as well
that in argument before us, the Crown acceptedstél was not intended to provide for
indefinite detention.

[229] In that context, | proceed on the basis that theslation would not permit holding
Mr Yadegary in prison until he either dies or cogpes in his removal (which is what |
mean by indefinite detention). | see such a limtaas able to be achieved by either (or
both):

(@) Construing or applying the exceptional circumstantast so as to include

detention which has — or threatens to — becomdimte and

(b) Accepting that detention which has — or threatens become indefinite is
necessarily associated with any prospect of remtvesthg unacceptably

unlikely or remote in time



| do not think it matters which approach is takéfor ease of discussion | propose to treat
indefiniteness of length of detention as an inddpeh basis justifying release. | should
make it clear, however, that | see a differencaveen indefinite detention (as | have
defined it) and indeterminate detention which istemplated under s 60(6) in the sense

that at the point detention begins, it is not neagl/ going to be clear when it will end.

[230] This analysis does not solve the fundamental proldéidentifying a point in time
when detention must cease and exposes a fundamerdihess in the legislative scheme
in the context of the sort of Iranian overstayersvhom it was addressed. Unless there is a
diplomatic solution, there will necessarily cometime when a detainee who refuses
cooperation will have to be released. Of coumentifying the length of time after which
the courts will require release (which in realgsywhat the judgment Courtney J does) is an
invitation to such overstayers to sit out the goweent and in this way obtain de facto
residency (which, subject to the possibility ofiplomatic solution, is what Mr Yadegary

has now managed to do).

[231] | am not particularly enamoured of my own interatiein of the section. It involves
a degree of coercion which, as well as being l& lithcomfortable to contemplate, will not
necessarily be effective; this because even on ppyoach, a detainee in Mr Yadegary’s
situation will know that, absent a diplomatic s@uat he or she will eventually be released
(albeit on my approach probably after a period mwrably longer than two years). On the
other hand, at least on my approach, the policyepthning s 60(6), imperfect though it
may be, is given a chance to work. The sectiarotsgiven a chance to work if the courts
treat as an exceptional circumstance a period @ntien during which Mr Yadegary was
seeking to remain in New Zealand and thus couldseosibly have been expected to leave

voluntarily.

The way in which similar issues have been addressedother jurisdictions

England and Wales

[232] There are a number of English cases which haveeaged the relevance of a refusal

by the detainee to return voluntarily. The reléansprudence is reviewed R (ex parte



A) v Secretary of State for the Home Departnj20®7] EWCA Civ 804. These cases have
been decided in the context of a legislative scheimeh makes no specific reference to the
relevance of such a refusal. Anthe key issues were (1) the detainee’s risk stahding,
and (2) the substantial risk the detainee posetth@opublic in terms of his potential for
seriously re-offending. His refusal to leave vaarily was regarded as relevant to (1), as
well as in its own right, and minimising (2) waseseas a valid purpose of detention
pending removal. So refusal to return voluntarya significant factor in assessing the
reasonableness of detention. It was put this waydulson LJ (with whom Longmore LJ

concurred) at [54]:

The refusal of voluntary repatriation is importawt only as evidence of the risk of
absconding but also because there is a big differdmetween administrative
detention on circumstances where there is no imatedgrospect of the detainee
being able to return to his country of origin ardeshtion in circumstances where he
could return there at once. In the latter caseladke of liberty involved in the
individual's continued detention is a product of bivn making.

The third Judge in that case, Keene LJ, regardadakto return voluntarily as being
“relevant” but not as “some sort of trump card” [[29]). The detention upheld in that case
(admittedly in respect of a detainee who was fss laeritorious than Mr Yadegary) was for

a total of 35 months.

Australia

[233] The relevant regime in Australia is about to chabge up until now it has been
more harsh than that provided under our Immigrafich In Al-Kateb v Goodwir(2004)
219 CLR 562 indeterminate detention of a statgbesson was upheld by a majority of the
High Court of Australia. The Court held that tlegiklative scheme did not limit detention
to cases where removal from Australia was reasgnabicticable in the foreseeable future.
It accordingly overruled a contrary judgment of tRall Court of the Federal Court,
Minister of Immigration and Multicultural and Indégous Affairs v Al Masr{2003) 126
FCR 54. What is of some interest in the presentecd is that the Court iAl Masri was of
the view (expressed at [137]) that, “ordinarilyleast”, the second of thidardial Singh
principles was not infringed by detention that cbbé terminated by the detainee agreeing
to repatriation. In such cases it would be difica show that removal was not reasonably
likely.



Canada

[234] In Canada, the detention of persons subject to rtepmn orders is governed by
Division 6 of Part 1 of the Immigration and Refudemtection Act 2001 SC, ¢ 27. The

scheme of the legislation is broadly as follows:

(@ A person may be arrested and detained without aawarf there are
reasonable grounds for the officer to believe thatperson is inadmissible
and a danger to the public or unlikely to appeardmoval (s 55(2));

(b) A review of this detention must take place withhburs (s 57(1)); and

(c) A further review of the reasons for continued datenmust occur at least
once during the seven days following the first eewiand thereafter at least
once within every subsequent 30-day period (s $7(2)

There is no limit on the period for which a persoay be detained, subject to regular
reviews. Nor does the statute specifically addtesssignificance of a refusal to cooperate

with removal.

[235] The leading Canadian case $ahin v Canada (Minister of Citizenship &
Immigration)[1995] 1 FC 214. Mr Sahin, a Turkish nationald tieen held in detention
(14 months as at the date of the appeal) sincarhigal in Canada. He had been granted
refugee status, but this decision was under appda. adjudicator’s decision to continue to
hold Mr Sahin in detention was appealed to the Fe@deourt. Rothstein J noted at 227 —

228 that detention under the then Immigration Axtld not be indefinite:

Having regard to the fact that detention underisect03 of thdmmigration Actis
not for the purpose of punishment after convictiout, rather, in anticipation of an
individual's likely danger to the public or likelfailure to appear for inquiry,
examination or removal, | do not think such detamtinay be indefinite.

The Judge concluded that the adjudicator had émrkdv by not taking, in particular, s 7 of
the Canadian Charter of Rights and Freedoms inteideration. Indefinite detention could

constitute a deprivation of liberty not in accordanwith the principles of fundamental



justice. In returning the decision whether to awné Mr Sahin’s detention, the Judge set

down at 231 — 232 a non-exhaustive list of factornse considered in such cases:

(1) Reasons for the detention, i.e. is the applicansidered a danger to the public
or is there a concern that he would not appearefooval. | would think that there is

a stronger case for continuing a long detentionnadae individual is considered a

danger to the public.

(2) Length of time in detention and length of tiaetention will likely continue. If
an individual has been held in detention for some tas in the case at bar, and a
further lengthy detention is anticipated, or if ukg detention time cannot be
ascertained, | would think that these facts woeldltto favour release.

(3) Has the applicant or the respondent causeddalay or has either not been as
diligent as reasonably possible. Unexplained delag even unexplained lack of
diligence should count against the offending party.

(4) The availability, effectiveness and approprietss of alternatives to detention
such as outright release, bail bond, periodic tampmrconfinement to a particular
location or geographic area, the requirement tcontephanges of address or
telephone numbers, detention in a form that coudd ldéss restrictive to the
individual, etc.

A consideration that | think deserves significamight is the amount of time that is
anticipated until a final decision, determining,eoway or the other, whether the
applicant may remain in Canada or must leave.

[236] These factors have been referred to in a numbsulofequent cases and are now

largely incorporated into s 248 of the Immigrateond Refugee Protection Regulations.

[237] Canada (Minister of Citizenship & Immigration) v Kail [2002] FCT 381 involved

a fact situation very similar to the present. Markail was an Iranian who by refusing to
sign travel documents was frustrating attempts épod him. After four months in

detention, he was released on bail. This decisias overturned on appeal by O’Keefe J.
It was held that on a proper application of 8&hinfactors, Mr Kamail should not have
been released on bail. The sole reason for hismeed detention was his refusal to sign
travel documents. O’Keefe J (at [33]) regarded thctor as weighing heavily against his

release:

[33] When the factors enunciated by Rothstein 3. Ha then was) irsahin
supra, are applied to the facts of the present tas®rs one and three would favour
keeping the respondent in custody. Under factor threerespondent is not likely to
appear. With respect to factor three, the respdndes the cause of the delay in
executing the removal order and therefore, it ghoount against him. In relation to
factor three, | cannot accept that the delay cabgdtie respondent's refusal to sign
travel documents can be used to support a findiagtiis detention time cannot be
ascertained or to support a finding that a furtbegthy detention is anticipated. The



respondent himself is causing the delay. In theuonstances, the respondent's stay
in detention of approximately four months was notuareasonable length of time.
Finally, since the respondent is unlikely to repiant removal, it is unlikely that
other options, such as outright release, bail b@ediodic reporting or reporting
changes of address, would be available so as tufaelease.

And at [38] the Judge concluded that to allow Mmni€al’s release at this stage would be to

undermine the Canadian immigration system:

It is my view that the decision of the adjudicatwas unreasonable. To hold

otherwise would be to encourage deportees to haesoperative as possible as a
means to circumvent Canada’s refugee and immigraystem. The decision of the

adjudicator cannot be allowed to stand.

Hong Kong

[238] Tan Te Lanv Superintendent of Tai A Chau Detention Ceftr@97] AC 97 (PC)
concerned the position of large numbers of Vietreemasylum-seekers who had arrived in
Hong Kong following the fall of Saigon in 1975. dMong Kong legislative scheme
provided for the detention of these people pendamgoval, but only for a period that was
“reasonable having regard to all the circumstaratgscting that person’s detention”. One
such circumstance was whether the detainee hadirfddarrangements made or proposed
for his removal’. The four appellants had experesh detention for periods ranging

between 35 months and 68 months.

[239] The Privy Council accepted that thiardial Singhprinciples applied and was able

to determine the appeals on the basis that:

(@) Removal of the appellants to Vietnam was not péssibrhe Vietnamese
authorities would not accept repatriation of thedem they did not regard

as Vietnamese and all of the appellants were sxdaiegory.

(b)  Accordingly, their cases were within the first béHardial Singhprinciples.

This conclusion meant that there was no need termd@te how the second of thtardial
Singh principles was to be applied in the context of #tatutory direction as to the
relevance of the detainee having “declined arramgesn made or proposed for his

removal”. The Privy Council did, however, make fbkowing comments (at 114 — 115):



However, since there are a large number of Vietisantmat people still in Hong
Kong who may only be able to bring proceedings twa ltasis that the inordinate
length of their detention renders it unreasonaibles desirable to emphasise one
point. The large majority of those in detentionrdit wish to return to Vietnam and
have declined to apply for voluntary repatriatidime evidence shows that, if they
did so apply, most of them would be repatriatechimomparatively short time,
thereby regaining their freedom. It follows that, $uch cases, the Viethamese
migrant is only detained because of his own reftsi&ave Hong Kong voluntarily,
such refusal being based on a desire to obtaiy émtirlong Kong to which he has
no right. In assessing the reasonableness of tméinamg detention of such
migrants, s 13D(1AN)(ii) requires the court to have regard to “whetbemot the
person has declined arrangements made or propasedis removal.” In their
Lordships’ view the fact that the detention is getfuced by reason of the failure to
apply for voluntary repatriation is a factor of damental importance in considering
whether, in all the circumstances, the detentioeasonable.

Given that these remarks were made in the contéxpeoviods of detention which
considerably exceeded that experienced by Mr Yagedhis case favours the Crown’s
argument. It is also right to recognise, howevkat the huge number of Viethamese
migrants to Hong Kong created problems for the HEogg authorities which were of a
completely different order of magnitude from théseed by Immigration New Zealand.

United States

[240] The United States Supreme Court decisions citeddnagwanath JZ@dvydas v
Davis 533 US 678 (2001) an@lark v Martinez543 US 371 (2005)) were decided in the
context of the Immigration and Nationality Act. i$tstatute provides for a default removal
period of 90 days in which inadmissible aliens mhbet detained while deportation is
arranged. Section 241(a)(6) contemplates detefayond the removal period in certain
circumstances, in particular if the alien is deerager a risk to the community or unlikely
to comply with an order of removal. In issue ie tivo Supreme Court cases was whether
this provision contemplated indefinite detentioMeither case concerned detainees who

were frustrating repatriation.

[241] The same legislative scheme does, however, pr@sakes 241(a)(1)(C)), that:

The removal period shall be extended beyond a ¢p&i®0 days and the alien may
remain in detention during such extended peridtefalien fails or refuses to make
timely application in good faith for travel or ottdocuments necessary to the alien's
departure or conspires or acts to prevent the 'sli@moval subject to an order of
removal.



Of more interest in the present context, theref@e two cases which address this

provision.

[242] In Pelich v INS329 F 3d 1057 (2003) {9Cir) the detainee had not been able to be
removed because he had refused to fill out passpoplications and had provided
conflicting information regarding his name, birtapé and residence and his parents’

names, birthplaces and residences. At 1060 thet Geld:

The risk of indefinite detention that motivated tBeipreme Court’s statutory
interpretation inZadvydasdoes not exist when an alien is the cause of Wis o
detention. Unlike the aliens iadvydasPelich has the “keys [to his freedom] in his
pocket” and could likely effectuate his removal pyoviding the information
requested by the INS ....

... Zadvydagdoes not save an alien who fails to provide reigaedocumentation to
effectuate his removal. The reason is self-eviddma:detainee cannot convincingly
argue that there is no significant likelihood afn@val in the reasonably foreseeable
future if the detainee controls the clock.

Therefore, on the basis that Mr Pelich’s conducs @ reason for his continued detention,
the Court concluded that his detention was notfinde. Indeed the length of detention

was held (at 1062) to be “in direct proportion he tdetainee’s recalcitrant refusal to co-
perate in effectuating his removal”.

[243] Just over three months after tRelich decision the Court of Appeals for the Ninth
Circuit reaffirmed its position ihema v INS341 F 3d 853 (2003). Mr Lema was refusing
to cooperate to facilitate his removal to Ethiogral, accordingly, had been detained under
S 241(a)(1)(C) for over two years. The Court caded (at 856 — 857) that Mr Lema was
unable to show that there was no significant Ilkadd of him being removed in the

reasonably foreseeable future:

We cannot know whether an alien’s removal is a ‘genpossibility,” Zadvydas
533 U.S. at 690, 121 S.Ct. 2491, until the alierkesaa full and honest effort to
secure travel documents. A particular alien mayehawery good chance of being
removed, but if that alien is refusing to coopefatly with officials to secure travel
documents, neither the INS nor a court can sensibtgrtain the alien’s chance of
removal.... We conclude that 8 U.S.C. § 1231(a)(1)(@erpreted mindful of the
concerns underlyingadvydasand Pelich, authorizes the INS’s continued detention
of a removable alien so long as the alien failsdoperate fully and honestly with
officials to obtain travel documents.



The application of the New Zealand Bill of Rights At 1990

[244] The most immediately relevant provisions of the Négaland Bill of Rights Act
(“NZBORA”) are ss 9 and 22, which provide:

9 Right not to be subjected to torture or cruel tratment

Everyone has the right not to be subjected to terar to cruel, degrading, or
disproportionately severe treatment or punishment.

22 Liberty of the person

Everyone has the right not to be arbitrarily aedsir detained.
[245] Also relevant are ss 4 — 6:

4 Other enactments not affected

No court shall, in relation to any enactment (wkethassed or made before or after
the commencement of this Bill of Rights),—

(a) hold any provision of the enactment to be iegllf repealed or
revoked, or to be in any way invalid or ineffectioe

(b) decline to apply any provision of the enactment

by reason only that the provision is inconsisteithvany provision of this Bill of
Rights.

5 Justified limitations

Subiject to section 4, the rights and freedoms @oedain this Bill of Rights may be
subject only to such reasonable limits prescribgdaw as can be demonstrably
justified in a free and democratic society.

6 Interpretation consistent with Bill of Rights to be preferred

Wherever an enactment can be given a meaningsticansistent with the rights and
freedoms contained in this Bill of Rights, that meg shall be preferred to any
other meaning.

[246] In the context of this case, these provisions gseto the following questions:

(@) Does my interpretation involve “disproportionatsigvere treatment” for the
purposes of s 9 of the NZBORA or “arbitrary” detentfor the purposes of
s 22 of the NZBORA,; and if so, is there a contrany tenable interpretation
of s 60(6) which is to be preferred by reason 6?s



(b) Does the application of s 60(6) contended for by @®rown result in

“disproportionately severe treatment” or “arbitralgtention™?

The first of these questions involves interpretatal the statute. The second is one of
application. A conclusion that the continued deten of Mr Yadegary involved

disproportionately severe treatment would suggast (nay be require) his release under
s 60(5) on the basis that “exceptional circumstahskould be construed or applied so as to

prevent such treatment.

[247] 1 do not see my interpretation of s 60 or a refudatonditional release as resulting
in a detention which is arbitrary. It is pursuémta legal process and, subject to the issues
identified in[246] above being resolved in favour of the Crowatves legitimate public

ends.

[248] Likewise, | am of the view that my interpretatioh060 would not lead, and the

refusal of conditional release would not amountdisproportionately severe treatment”.

[249] The appropriate approach to s 9 of the NZBORA waslressed by the
Supreme Court iTaunoa v Attorney-Generd2008] 1 NZLR 429, a case which of course
focused on the conditions of detention rather tetention itself. Section 9 is unusual, in
the context of human rights instruments, in speaify incorporating the concept of
disproportionality. The majority view iflaunoawas that the concept involved “treatment
or punishment which is grossly disproportionatéh® circumstances”, see Blanchard J at
[176] (with whom McGrath J agreed at [340]), or fidmict which is so severe as to shock
the national conscience”, see Tipping J at [28Ghwwhom Henry J agreed at [383] and
[384].

[250] As | have noted, the proportionality issue raisgdhis case is rather different from
that in Taunoa Here there are legitimate public purposes whach being served:
Mr Yadegary is acting in defiance of his legal ghtion to leave; if he is allowed to remain
in the community, this will tend to undermine tHéeetiveness of the immigration system
and as well give Mr Yadegary in a de facto sensde@st for the time being) rights of
residency to which he is not entitled.



[251] Similar issues can arise where there has beentarnphof court. It is open (at least
theoretically) to a New Zealand court to imposesatance of indeterminate imprisonment
as a means of coercing a contemnor into compliari®at resort is not often had to this
power. The sort of contemptuous conduct which mingérit such a sanction is likely to be
associated with high levels of obstinacy and ioradility on the part of the contemnor.
Experience has shown that such contemnors are soesewilling to spend lengthy periods
of time in prison and then, in the end, are reldazeyway (by way of example, after
18 months irRe Davieq1888) 21 QBD 236). The Courts have understanydstied away
from the concept that a person who remains in édi@nce of a court order should never
be released (sdee Barrell Enterprise$1973] 1 WLR 19 (CA)). Once the point has been
reached that the period of imprisonment servegpsapriate by way of punishment for the
contempt and there is no longer any likelihoodh& tontemnor complying with the court
order, release will be directed (sRe Barrell Enterprisesvhere the contemnor had served

six months in prison).

[252] Although the analogy with contempt of court casas $ome relevance to this case,
there are differences. The first is that detentainindeterminate duration has been
specifically provided for by the legislature. &har, it cannot be said that Mr Yadegary is
acting irrationally. By sitting out the governmelné has managed to obtain de facto
residency rights. As well, the periods of detemtiwhich have troubled courts in the

contempt cases are distinctly different from thegech have been found acceptable in
immigration contexts in other jurisdictions, whigterhaps provide a more sensible
yardstick for assessing proportionality. And bwgttlgardstick, it cannot fairly be said that
imprisonment in the present circumstances of Mregaaly involves disproportionately

severe treatment.

Is the proposed removal of Mr Yadegary so unlikelyor remote as to no longer justify
detention?

[253] A number of Western countries have encounteredtcdiffes in repatriating Iranian
overstayers and | am considerably less sanguimetti@Crown about the prospects of an
early diplomatic solution to the current impass&o | am inclined to see the prospect of
involuntary removal (standing by itself) as too mento justify continuing (or resumed)

detention. Given that nearly four years has passemk s 60 was amended (and three and



half years since Mr Yadegary was first detainedhjnk that it is now too late to detain him
against the off-chance that the Iranian governmet change its policy. This means that |
necessarily approach the case on a rather diffegsis than that primarily contended for by
the Crown under which the appropriateness of thentien depended fundamentally on the
continuing momentum of the current diplomatic pgse Counsel for the Crown was

reluctant to acknowledge that the purpose of therdi®n is effectively one of coercion.

[254] On the other hand, as | have indicated, | thirkt ileast possible that Mr Yadegary
might eventually cooperate in his return and | haxglained why. The overseas authorities
suggest a general reluctance on the part of thet€tmaccept that removal will not occur

when such removal can be effected providing theideé cooperates.

[255] In this context, | do not see the proposed remo¥air Yadegary as so unlikely or
remote as to no longer justify detention.

Did Mr Yadegary’s detention become indefinite?

[256] It is common ground that Mr Yadegary was able se¢us release at any time by
cooperating in his repatriation to Iran. | seestbonsideration as extremely important in
assessing whether his detention has become ingebuoi not, as in itself, resolving the

guestion in favour of the Crown.

[257] The decisive consideration in relation to this esss that the possibility of
Mr Yadegary submitting to removal has yet to beleded (at least to my way of thinking).
Given that the underlying statutory purpose malf b8 achieved, | do not regard the

detention as indefinite.

Are there exceptional circumstances which warrant M Yadegary’s conditional
release?

[258] Section 60(6) provides a default rule which is fplg to particular (defined)
situations and also power to depart from that defale in “exceptional circumstances”.
This is a fairly common legislative technique. Jige effect to the underlying legislative

intention, it is necessary to confine “exceptiom@cumstances” to situations that are



outside the general run of cases that are prima fambject to the default rule. As to this,
see the recent Supreme Court decisidgamani v R[2008] 1 NZLR 723,Wong v R
[2008] NZSC 29 an€reedy v Commissioner of Poli¢2008) 8 NZELC 99,336.

[259] On this approach 1 think it appropriate to identtfye type of case which the

legislature had in mind in enacting s 60(6).

[260] Mohebbihighlighted what, from the view point of Immigrati New Zealand, was a
gap in the system. The three month limit provid@dby s 60(7) meant that an Iranian
national without a passport or travel documentdctsu out the Immigration Service and
secure his or her release by refusing, for threethsy to make the necessary request of the

Iranian embassy for the issue of a passport oelidcuments.

[261] In this context, it is clear that:

(@) Section 60(6)(b) was enacted with the particulabfam that can arise with

Iranian overstayers firmly in mind.

(b) More particularly, it was intended to apply in tuation where the overstayer
was prepared to sit in prison for three months eratthan seek travel

documents from the Iranian authorities.

(c) Further, because s 60(6) applies to prevent thelitonal release under
s 60(5), the legislature must have assumed thabitld apply in cases in
which conditional release under s 60(5) would otlez have been ordered.
Since a Judge can only order conditional releaskeua 60(5) if “satisfied
that the person is unlikely to abscond”, s 60(6)stmlikewise have been

intended to apply in such cases.

[262] The sort of circumstances which are part and pasté¢he ordinary run of cases
which must have been envisaged when the legislatiieme was enacted do not seem to
me to be properly regarded as “exceptional”. Se theneral unpleasantness of
imprisonment (which is a given in any debate almyrisonment) and predictable impacts

of detention on the appellant seem to me to beahare than contextual significance. Nor



is the absence of flight risk (because absenchkgbit frisk is a precondition to the discretion
to release under s 60(5), which is constrained BY(6)). | also do not place the
significance that Baragwanath J does on the rditgnand honesty of Mr Yadegary’'s
reasons for not wishing to go back to Iran. No wwoelld rationally be prepared to stay in
prison rather than return home unless he or sheghad reasons (at least when assessed

from that person’s point of view).

[263] On that analysis, the only factor associated withdase which might be exceptional
is the length of Mr Yadegary’s detention. As ipagent from what | have said already, |
have no difficulty in accepting that length of ddien may be a exceptional circumstance.
| also agree that whether any particular perioddefention amounts to an exceptional
circumstance falls to be determined in the contéxhe other time limits stipulated in s 60
(72 hours, seven days and three months). Busatfalls to be determined in the context of
the sort of situation which the legislature mustéanvisaged as likely to arise involving an
obdurate detainee who is not prepared to cooparagpatriation. In this context, s 60(8) is

of significance.

[264] If the judgment of Courtney J is upheld, the nextspn in Mr Yadegary’s situation

will be reasonably confident that, absent a changmlicy by the Iranian government, he
or she will gain de facto residency rights if pnegghto spend say two years in prison.
Someone who prefers to live in New Zealand rathantlran may well be prepared to
undergo two years imprisonment on that basis. hBaeality is that the result of this case
will encourage non-compliance with immigration lawsth by Mr Yadegary (who will be

encouraged to remain in resolute defiance of higyalions under s 45 of the Act) and by

anyone else similarly placed.

[265] As already indicated by my approach to the isswse®@ated with remoteness of
removal and whether Mr Yadegary’'s detention hadober indefinite, | think that the

underlying legislative purpose had not been spehtd case at the time he was released.

[266] In short, | am of the view that the circumstancésMy Yadegary were not

exceptional.



Proposed disposition

[267] | have no desire to see Mr Yadegary returned teoprand | am prepared to accept
the possibility that the apparent harshness ofrmetg him to prison after his period of
liberty as a result of the judgment Courtney J mfghm a basis for a defensible finding of
exceptional circumstances. Given that mine is aonty view, | need not explore its
implications in any detail. It is sufficient toysghat | would allow the appeal but on the
basis that the question whether there are now #&woab circumstances warranting

conditional release be reconsidered in the DisGmirt.
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