PEOPLE’'S REPUBLIC OF CHINA

BRINGING CHINA'S CRIMINAL PROCEDURE LAW IN
LINE WITH INTERNATIONAL STANDARDS

Memorandum to the National People’s Congress of theeople’s Republic of
China by Amnesty International

March 2012

Amnesty International is writing to detail sometbé organization’s concerns with
the Criminal Procedure Law Draft Revisions [hereafDraft Revisions], issued by
the Standing Committee of the National People’s dtess (NPC) on 30 August,
2011 and due for approval at the National Peof@l@sgress session this month.

It is Amnesty International’s assessment that thaftCRevisions, if passed without
further amendments, would bring about an overatbsek to the protection of civil
and political rights within the criminal justice qmess in China and to the
government’s long stated “demand, pursuit and ettto “govern the country
according to law and build a socialist country urttie rule of law® While the Draft
Revisions introduce a number of positive elememiShina’s criminal justice system,
they fail to address significant areas where cdrtaw is not in compliance with
internationally recognized standards and some &speould move China further
from compliance with human rights standards ingigdihose considered customary
internaéional law binding on all states whethernmt they have ratified relevant
treaties:

After nearly 15 years of deliberation, during whiokarly all aspects of China’s
Criminal Procedure Law were discussed extensivelggal circles both within China

! The NPC invited the public to submit comments om Biraft Revisions between 30 August and 30
September 2011, and reported receiving nearly 8c6hments.

2 White Paper on “China’s Efforts and AchievementBromoting the Rule of Law,” State Council
Information Office, February 2008. Foreword aphittivww.china.org.cn/government/news/2008-
02/28/content_11025486.htm.
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and internationally, overall these Draft Revisi@e disappointing. Where the Draft
Revisions introduce some improvements which argysstéowards protecting
internationally recognized rights of persons inetéibn, they introduce caveats and
exclusions. They repeatedly restrict or excludenfrihe benefit of these provisions
suspects or defendants accused of vaguely-defirsediotis crimes” including
“terrorism”, and “endangering national security”.

The Draft Revisions propose the significant expamsf the powers of policing and
public security organs without introducing corresgimg and necessary mechanisms
for oversight, monitoring, or restraint in the wfesuch powers in order to protect the
rights of individuals to liberty and security of rpen, protection against arbitrary
detention. The Draft Revisions pay no attentiom&rhanisms of redress for citizens
who allege they have been victims of the abuseict powers.

The effectiveness of criminal procedure laws intg@cting rights is in any case
dependent on a broader institutional framework withhich the laws operate, one of
the key components of this being an independenirapédrtial judiciary’ Regrettably
there has been no recognition by the Chinese atiésoor the need for reform in this
fundamental area. An independent and impartialcjady is the cornerstone of the
right to a fair trial in international standardsehsures that the interests of justice and
the requirements of fairness and rule of law argeskin a broad sense, including
preventing abuse of power by executive authoritiesll levels and other political
influences over law enforcement and justice. Arepehdent and impartial judiciary,
in turn, relies on adequate checks and balancdsnwihe political system more
broadly, as well as independence for individualggsl within their own courts, a
strong code of professional ethics that sets stdsdaf professional conduct for all
members of the judicial profession, and adequatanfiial and human resources
within the judicial system.

Unfortunately, serious obstacles continue to undenthe conditions for the
independence and impartiality of the judiciary imi&. These include the long-
established supremacy of the Chinese Communisy Rattiin the body politic as a
whole and over the law, which results in judgeslypg the law in accordance with
Party policy, or the interests of local Party iet#s. Political influence continues to
weigh heavily, if not principally, on the overallirictioning of the legal system in
China, as well as in specific cases. This is iastihalized through the Party’s
Political and Legal Commissions which have a legdiie in judicial work at every
administrative level and through which the Partytools the work of the courts. The
lack of independence of judges within their ownrt®wn account of the role played
by court presidents and adjudication committeesticoes to undermine judicial

* See Amnesty Internationd&eople’s Republic of China: Establishing the Rifleaw and Respect for
Human Rights: The Need for Institutional and Legaforms October, 2002 (Al Index: ASA
17/052/2002); and Amnesty Internatiorfaéople’s Republic of China: Abolishing “Re-educatio
through Labour” and other forms of punitive admingive detention: An opportunity to bring the law
into line with the International Covenant on Cigitd Political RightsMay, 2006 (Al Index: ASA
17/016/2006).
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independence. Finally, the lack of checks and le@swithin the system due to the
dominant role of the Chinese Communist Party aneplyeentrenched corruption
within China as a whole that also permeates thécipy serve to undercut the
effectiveness of protection of rights within thevla

| : INTERNATIONAL HUMAN RIGHTS LAW AND STANDARDS

The following international human rights law anchrstards are central to an
evaluation of the proposed amendments to Chinaisirtal procedures.

The right to liberty and security of person

A key human right recognized in international lamdastandards is the right of all
persons to liberty and security of person. Thistrig enshrined in Article 9 of the
Universal Declaration of Human Rights (UDHR), therreerstone of international
human rights law, which states simply: “No one kbalsubjected to arbitrary arrest,
detention or exile.” This provision is repeatedArticle 9 (1) of the International

Covenant on Civil and Political Rights (ICCPR): ‘&yone has the right to liberty
and security of person. No one shall be subjectedhitrary arrest or detention.”

The prohibition of arbitrary detention is a rule @fstomary international lawSuch
rules are binding on all states irrespective oftivbeor not they have ratified relevant
international treaties. The fact that this custgnrate applies even in times of War
arguably the direst of national emergencies - @&ttesthe crucial importance that the
international community attributes to the humarhtigot to be subject to arbitrary
detention. Significantly, the UN Working Group orrbitrary Detention has more
than once addressed the Chinese government spdgifito remind it that

“prohibition of arbitrary detention is customargémational law”

® That is, an international legal rule which has eged from consistent state (legal) practice and
consistent consideration by states of it as bindimghem ¢pinio juris). See for instance Human
Rights Committee, General comment no. 29: Statesnargency (article 4), UN Doc.
CCPR/C/21/Rev.1/Add.11, 31 August 2001, para. 1imbin Rights Committee, General Comment
No. 24: Issues relating to reservations made ugtfication or accession to the Covenant or the
Optional Protocols thereto, or in relation to deions under article 41 of the Covenant, UN Doc.
CCPR/C/21/Rev.1/Add.6, 4 November 1994, para. 8t&ement (Third) of Foreign Relations Law of
the United States § 702(e) (stating that “prolonageiitrary detention” practised, encouraged or
condemned by a state is a violation of customamsrirational law of human rights).

6 See the International Committee of the Red Crosan:Marie Henckaerts and Louise Doswald-Beck,
eds),Customary International Humanitarian La@@ambridge: Cambridge University Press, 2005),
Rule 99 (Vol. | pp. 344-353, Vol. Il Ch. 32, Sec.dp. 2328-2362. This study is updated periodi¢ally
see http://www.icrc.org/customary-ihl/eng/docs/hpaeressed 22 November 2011.

" UN Working Group on Arbitrary Detention, OpinioroN15/2011 (People’s Republic of China),
Communication addressed to the Government on JBepP011, para. 20; Opinion No. 16/2011
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Implications of the prohibition of arbitrary detetion

The prohibition of arbitrary detention means thay@ne detained or arrested by the
authorities, whether or not they are facing crirhofarges, has the following specific
rights:

* The right to be informed immediately or promptlytbé reasons for arrest
or detention;

* The right to be notified immediately or promptly tfeir right to legal
counsel;

* The right to be informed promptly of any chargeaiagt them;

* The right to be held in a recognised place of ri&ig;

* The right to have their family or friends promptiptified of the reasons
for and location of their detention;

* The right to remain silent;

» The right to legal assistance/ representationaf thwn choice;

* Theright to take proceedings before a court ehgihg the lawfulness of
detention;

* The right to compensation in case of unlawful diten

These standards hold for every person arrestediat@ined. They apply whether or
not the person is formally charged for a criminid@ice. They apply regardless of the
nature of any alleged offence or criminal charge.

Notification of the right to legal counsel

Principle 5 of the UN Basic Principles on the Rold.awyers calls for all persons to
be “immediately informed by the competent authoatyheir right to be assisted by a
lawyer of their own choice upon arrest or detentorwhen charged with a criminal
offence.”® Principle 13 of the UN Body of Principléstates:

“Any person shall, at the moment of arrest anchatdommencement of detention or
imprisonment, or promptly thereafter, be providgdhe authority responsible for his
arrest, detention or imprisonment, respectivelythwinformation on and an
explanation of his rights and how to avail hims#lsuch rights.”

(People’s Republic of China), Communication addzdgs the Government on 8 February 2011, para.
12.

8 UN Basic Principles on the Role of Lawyers. Adaplby the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenddesjana, Cuba, 27 August to 7 September 1990.
° UN Body of Principles for the Protection of All Bens under any Form of Detention or
Imprisonment (hereafter Body of Principles) adogigadonsensus UN General Assembly A/IRES/43
1988.
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The right to have access to the outside world andoe held only in a recognizable
place of detention

This is a key mechanism through which to safeguasl security of persons in
detention. Notification to family is to take plawemediately, according to Rule 92 of
the UN Standard Minimum Rules for the TreatmentPoisoners- According to
Principle 16 of the UN Body of Principles:

“Promptly after arrest and after each transfer frome place of detention or
imprisonment to another, a detained or imprisor&dgn shall be entitled to notify or
to require the competent authority to notify mensbef his family or other
appropriate persons of his choice of okhis arastiention or imprisonment or of the
transfer and of the place where he is kept in cysto

To ensure access to the outside world, and todgagainst enforced disappearances,
torture and other ill-treatment, all detained passbave the right to be held only in a
recognizable place of detentibh.

The right to legal assistance

International standards call for a person in d&tento have access to legal counsel
during all stages of criminal proceedings, inclgdirpre-trial questioning.
International human rights instruments and momtrbodies and experts have
recognized that the right to a fair trial requitke assistance of a lawyer during
detention, interrogation and preliminary investigas. The Human Rights Committee
has stated that “all persons arrested must haveediate access to counséf.”
Principle 1 of the UN Basic Principles on the RoleLawyers states that “(a)ll
persons are entitled to call upon the assistanee laivyer of their choice to protect
and establish their rights and to defend theralirstages of criminal proceedings.”
(emphasis added). “All” stages of criminal proceedi has been interpreted to
include during detention, questioning and prelimynanvestigation, and to be
effective “immediately” or “promptly” after arre&t.

One key purpose of this rule is to serve as a safelgagainst torture and other ill-
treatment, for instance to force a “confession” ol suspect. For that reason, the

9 UN Standard Minimum Rules for the Treatment ofBmiers. Adopted by the First United Nations
Congress on the Prevention of Crime and the TraatofeOffenders, held at Geneva in 1955, and
approved by the Economic and Social Council byesolution 663 C (XXIV) of 31 July 1957 and
2076 (LXII) of 13 May 1977.

" Principles 11(2) and 20 of the Body of Principlagjcle 10 of the Declaration on Disappearances,
Rule 7(2) of the Standard Minimum Rules all refethe right of a detainee and his counsel to be
receive prompt and full communication regarding datention order.

12 Concluding Observations of the Human Rights Cottemi Georgia, UN Doc. CCPR/C/79/Add.74,
9 April, 1997, para. 28.

13 Principle 7 of the UN Basic Principles on the rofd_awyers states that access to a lawyer must be
granted “promptly”.
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UN Special Rapporteur on Torture and other credliyman or degrading treatment or
punishment has recommended that anyone arrestedltshe given access to legal
counsel no later than 24 hours after the arrésiXtcording to Principle 7 of the UN
Basic Principles on the Role of Lawyers, a delagdness to counsel is only allowed
in “exceptional circumstances”, but in no case #th@ccess to legal assistance be
delayed more than 48 hours from the time of awesketention’> Those being held in
detention have a right to legal counsel regardtgsshether or not the person has
been charged with a crime or the nature of theerim

The right to be brought promptly before a judge other judicial officer

Anyone detained or arrested must be brought prgnipetiore a judge or other judicial
officer to subject the detention to judicial reviéw

Principle 11(1) of the Body of Principles state# person shall not be kept in
detention without being given an effective oppoiturio be heard promptly by a
judicial or other authority.” The purpose of this to provide an independent
assessment of the legal basis for detention, ohéwsel for detention before trial, and
to protect the well-being of the detainee. Statestnestablish procedures that are
simple and expeditious so as to allow anyone degdriof his or her liberty to
challenge the lawfulness of the detention and torddeased if the detention is
unlawful.

As noted, one key right that is protected by sadedjng the rights of detainees and
those facing criminal procedures is freedom frontute and other cruel, inhuman or
degrading treatment or punishment. Following hisitvio China in 2005, the UN
Special Rapporteur on torture, identified factdmattfacilitated the use of torture
including “rules of evidence that create incentivies interrogators to obtain
confessions through torture, the excessive lengttine that criminal suspects are
held in police custody without judicial controletlabsence of a legal culture based on
the presumption of innocence (including the abseican effective right to remain
silent); and restricted rights and access of defeotinsel.™’

14 Report of the UN Special Rapporteur on torture, Did¢. E/CN.4/1990/17, 18 December 1989, para.
272; see also UN Doc. E/CN/4/1995/34, 12 Janua®p,1Para. 926.

!5 Principle 7 of the UN Basic Principles on the Rolé.awyers.

16 See for instance Article 9(3). 9(4) of the ICC®MRI Principle 11(1) of the UN Body of Principles

for the Protection of All Persons under Any FornDaftention or Imprisonment, adopted by General
Assembly resolution 43/173 of 9 December 1988 (LidyBof Principles).

" Report of the Special Rapporteur on torture aherocruel, inhuman or degrading treatment or
punishment, Manfred Nowak: mission to China, UN DBCN.4/2006/6/Add.6, 10 March 2006, para.
73.
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Rights to a Fair Trial

Anyone arrested or detained on a criminal chargenistled to be tried within a
reasonable time or be released and to receive aifi®

In 1948, the UDHR proclaimed that “(e)veryone igitted in full equality to a fair
and public hearing by an independent and impairialinal, in the determination of
his right and obligations and of any criminal cleaegainst him”. Since 1948 the right
to fair trial has become a rule of customary iragional law*®.

In his report following his 2005 visit to China thiN Special Rapporteur on torture

recommended that legal reforms should conformitaifial provisions, as guaranteed

in Article 14 of the ICCPR, including “the right temain silent and the privilege

against self-incrimination; the effective exclusiah evidence extracted through

torture; the presumption of innocence; timely noté reasons for detention or arrest;
prompt external review of detention or arrest; tyreccess to counsel; adequate time
and facilities to prepare a defence; appearancecevgb-examination of witnesses;

and ensuring the independence and impartialithefudiciary.

The right to the presumption of innocence and thght to remain silent

A fundamental component of the right to a fair Itig the right of every person
charged with a criminal offence to be presumed @ent until and unless they are
proved guilty according to the law after a faialkriThis imposes on the prosecution
the burden of proving the charge beyond reasorddoidt. The right to be presumed
innocent applies not only at trial but also beforal. It applies to the treatment of
suspects before criminal charges are filed, andesathrough until a conviction is
confirmed following final appeal. This right is gaally provided in the domestic
laws of many, if not most, countries. Internatibna is provided, for instance, in
Article 14(2) of the ICCPR. The rights not to bergeelled to testify against oneself
or to confess guilt' and the related right to silence are groundedhénpresumption
of innocence.

The right to silence during police questioningasagnized to be implicit in the right
to the presumption of innocence and the right nahtriminate oneself or not to be
compelled to confess guilt, even though it is notight explicitly recognized in
international human rights treaties. It is widegcaognized that without the right to
silence it would be difficult to protect a suspsctight not to incriminate him or
herself and to be presumed innocent. Article 55(2if the Rome Statute of the
International Criminal Court (hereafter ICC) pros&dthat when a suspect is to be

18 See for instance Article 9(3) of the ICCPR.

19 See note 4 above for definition.

20 Report of the Special Rapporteur on torture ahdrotruel, inhuman or degrading treatment or
punishment, Manfred Nowak: mission to China, UN DBCN.4/2006/6/Add.6, 10 March 2006, para.
82(j).

ZL|CCPR Atrticle 14 (3)(g), Principle 21 of the Bodi/Principles.
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questioned by the ICC prosecutor or by nationaharities, the suspect must be
informed of the right to “remain silent, withoutctusilence being a consideration in
the determination of guilt or innocenc®.”

DEATH PENALTY

More than two thirds of all countries have aboliliee death penalty in law or are
not using it in practice. While 58 countries retaimd use the death penalty in recent
years less than half were known to have regulatyied out executions. Since 2007,
the UN General Assembly has adopted 3 resolutienpported by an increasing
majority, calling for a worldwide moratorium on exgions with a view to abolishing

the death penaltﬁ.3

Amnesty International opposes the death penaliy all circumstances believing that
it violates the right to life and is the ultimaterin of cruel inhuman and degrading
punishment. The view that the death penalty in ahidself is a violation of human
rights has progressively been gaining ground with@international community. The
organization has on numerous occasions called @ona to declare a moratorium
on all executions as a first step towards the ttalition of the death penalty.

International standards and the right to a fair tal in death penalty cases

Sentencing a person to death and executing thdowio proceedings that do not
meet international fair trial standards violates tight to life of that person.

A series of resolutions by the UN Economic and &loCiouncil (ECOSOC) and the
jurisprudence of human rights treaty bodiemainly the Human Rights Committee,
have strengthened safeguards to protect the odiairttrial for those facing the death
penalty? The Human Rights Committee has stated that irhdeaalty cases, “[t]he
procedural guarantees [in the ICCPR] must be obksemcluding the right to a fair
hearing by an independent tribunal, the presump@bnnnocence, the minimum
guarantees for the defence, and the right to rebigw higher tribunal®

In a 2010 report, the UN Secretary-General stateat the 1984 ECOSOC
Safeguards which were endorsed by the General Assembly, ‘shba considered

#?Rome Statue of the International Criminal Courpgted on 17 July 1998 (A/CONF.183/9), entered
into force 1 July 2002.

23 62/149 of 18 December 2007, 63/168 of 18 Decer®b88 and 65/206 of 21 December 2010.

%4 The term treaty bodies refers to committees ofjrehdent experts established under respective UN
human rights treaties to monitor states’ complianith their treaty obligations. They include the
Human Rights Committee which monitors implementatd the ICCPR and the Committee against
Torture which monitors implementation of the Conti@m against Torture.

% Resolution 1984/50, Resolution 1989/64, Resoluti#96/15

%6 Human Rights Committee General Comment 6, para. 7.

2" «3afeguards Guaranteeing Protection of the Righthose Facing the Death Penalty”. Approved by
ECOSOC resolution 1984/50 of 25 May 1984.
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the general law applicable on the subject of capitaishment, even for those States
that have not assumed any treaty obligations whka&sowith respect to the
imposition of the death penaltﬁ?’”rhe ECOSOC Safeguards include (paragraph 5) a
requirement for a “legal process which gives akgible safeguards to ensure a fair
trial, at least equal to those contained in Artitfeof the ICCPR...including the right

to adequate legal assistance at all stages ofrtivegdings”.

The ECOSOC Safeguards are based on the premighéhnatshould be special
protection of the rights of those facing chargesywag the death penalty “above and
beyond” the protections normally afforded to pedpleing criminal charge$. This is
because death penalty cases involve the rightetodind the arbitrary deprivation of
life is prohibited under Article 6 of the ICCPR.

The Right to Seek Clemency

In a capital case, once all judicial appeals hasenbexhausted, an accused has the
right to seek clemency — the right to seek pardonoonmutation of sentence. This
right is provided in the ICCPR and other internagibinstruments® and the domestic
practice of almost every country applying the dep’dmalt%/. This right is so
widespread it is considered a rule of customamriwtional law’

The Human Rights Committee has stated that thig rigguires the state to put in
place procedural guarantees to ensure its meahiexgucise’ The UN Special
Rapporteur on extrajudicial, summary or arbitraxgaitions has stated that the right
to seek clemency requires there to be proceduraagtees if it is not to become a
meaningless formality without genuine consideratminthe case. An individual
making such an application should be able to raisg considerations which they
consider relevant, including matters that may raatehbeen brought before the courts,
and should be informed of the process and timingposideration of their request.

ECOSOC Safeguards (paragraph 8) also stipulateeeaiutions must not take place
before appeal, pardon or commutation proceedirgsa@mncluded.

28 Eighth quinquennial report of the Secretary-GeneéZapital punishment and implementation of the
safeguards guaranteeing protection of the righthade facing the death penalty, UN Doc. E/2010/10,
December 2009, para 136.

29 See UN Doc. ECOSOC 1989/64, para.1(a).

%0 Article 6(4) of the ICCPR, ECOSOC resolution 1%®4/para. 7.

%1 The Inter-American Court of Human Rights in thes€af Fermin Ramirez v. Guatemala, Judgement
of 20 June 2005 (Merits, Reparations and Costsjttat//www.corteidh.or.cr/docs/
casos/articulos/seriec_126_ing.doc, para. 109 aded that “the right to grace forms part of the
international corpus juris.”

32 Kennedy v Trinidad and Tobago, 845/1998, 26 M&@02, para 7.4.

% Report of the Special Rapporteur on extrajudisiammary or arbitrary executions, UN Doc.
A/HRC/9/3, May 2008, para. 59-67
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Under Chinese legislation, prisoners under sentehceath do not have the right to
seek pardon or commutation of their sentence flerekecutive branch.

II: THE DRAFT REVISIONS AND KEY HUMAN RIGHTS CONCER NS:

POSITIVE CHANGES, NEGATIVE SETBACKS AND SIGNIFICANT GAPS

THE RIGHTS OF PERSONS IN DETENTION:
Right to information and notification to family

The Draft Revisions would fail to protect key hunraghts of persons in detention,
including the right to inform or to have family mbars promptly notified of their
detention, to be immediately informed of the righiegal assistance, and the right to
legal assistance at all stages in the detenti@niminal procedure, whether or not one
is criminally charged. They not only fail to cortateficiencies of the existing law
with regard to these rights but also introduce dddecumstances under which these
rights could be violated.

Amended Articles 84 and 92 [current articles 64 &id, would continue to give
police up to 24 hours in all cases to notify thenifg of the reasons for a detention or
arrest and the location of detention. This is ndirie with international standards for
notification to family to take place “immediateidccording to the UN Standard
Minimum Rules “promptly” or “without delay”, accomp to other standards.

Current law provides a potential catch-all exempfimm such notification as it does
not require police or prosecutors to notify the ifgrtwhere such notification would
hinder the investigation or there is no way of fyatig them.” (Current Article 64).
Whilst amended Articles 84 and 92 somewhat tightenwording of the exemption
from notification, they fail to bring the law imié with international standards as they
continue to retain potentially broad exemptionsrfrootification based on the type of
crime involved and impact on the investigation. Amied Article 84 provides that
family members “shall be notified of the reason tbe detention and location of
custody within 24 hours after the detainee has be¢gmined” except in two situations:
1) where there is no way of notifying family membend 2) where crimes of
endangering national security, terrorism, or ottserious crimes” are involved and
where notification may hinder investigation. Amedddrticle 92 uses similar
language regarding notification to family in theseaf arrestdaibu).
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The permitted delay of up to 24 hours in notifyiiagnily members in all cases also
denies this important protection to anyone subgkedte a category of short term
detention for interrogation known as “summonsinghuyanhuah or “coercive
summonsing”juchuan) It is used against criminal suspects the polareser do not
need to be formally arrestedajbu) or detained jgliu). Existing article 92 allows
such detention for 12 hours. Amended Article 116@iMcextend it up to 24 hours in
“major complicated” cases. It is unclear from CPkoysions alone whether
“summonsing” should be considered the first intgatton or the onset of “coercive
measures” which is critical for the onset of thghtito appoint a lawyer (existing and
amended article 33, see belole right to access legal counsel and to be infone
of this right). In any event, persons subject to this form of nk@ may still be
guestioned prior to being able to designate legahsel.

Maintaining any type of custody, even of a shomation, which is not protected by
all the rights due to all persons in detentionioat in Section | above is contrary to
international human rights standards which holddeery person deprived of liberty
through the action of an authority.

Even a 12 or 24 hour detention without notificattonfamily or a suspect’s lawyer
allows for a first, crucial, police interrogation take place without the presence of a
lawyer, making the suspect vulnerable to torture ather ill-treatment. Given
copious available documentation of the torture dlhleatment of suspects in the
early stages of investigation in China, the potdnithpact of these omissions is clear
and may undermine the utility of other Draft Reors directed at combating torture
detailed below.

The prohibition retained in the amended Article Biainst police using “successive
summons” or “compulsory summons” as a disguised w@mykeep suspects in
extended detention highlights the known risks eigmeed by those held in this type
of detention, as does the new clause stipulatiagttiey should have necessary food,
drink and rest time guaranteed.

The right to access legal counsel and to be infodra this right

A helpful development in the Draft Revisions is ttesolution of inconsistencies
regarding access to legal counsel in the curremt @urrent Article 33 grants the
criminal suspect the right to designate a defenidehiding a lawyer, only once the
case file is submitted to review for prosecutionother words, only after the initial
police investigations are concluded, while currArticle 96 provides that suspects
have the right to designate a defender after thpesut is interrogated for the first time,
or from the date compulsory measifese first imposed on him or her. The Draft
Revisions resolves this inconsistency by providing,amended Article 33, for
suspects’ access to legal counsel at the eardigesh the process, i.e., after the initial

34 Whilst compulsory measures are not fully defimethe law, they include, arrest, detention,
residential surveillance, bail and, ambiguouslynswns.(CPL chapter 6) ,
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interrogation or upon imposition of coercive measuOnce a suspect is a defendant,
amended article 33 retains from current articletl®® he or she has the right to
designate a defender at any time.

Regrettably, these revisions would still not brihg law into full compliance with
international human rights standards on the righttormation and legal assistance
promptly following arrest or detention and the tigth anyone accused of a criminal
offence to legal assistance at all stages of timimal proceedings including the
preliminary investigationd> They would allow the first, often crucial, integation to
take place without the suspect’s lawyer presenwittout the benefit of a lawyer’s
advice. leaving detainees vulnerable to torturetber ill-treatment, particularly to
extract “confessions”.

To be effective in practice, the right of crimiralispects to appoint legal counsel
should trigger duties on the part of the detainengthorities to facilitate such
appointments. However, both the current law andftCRavisions remain silent on
this issue, except for cases involving the deattalpe and life imprisonment.

Where the right to family notification is delayed denied, as in cases involving
suspected “terrorism”, crimes of “endangering radiosecurity”, and other “serious
crimes”, in practice, in most cases the suspedityato access legal representation
will also be fundamentally undermined. As discusdeelow, in the case of
“residential surveillance”, the Draft Revisions vauaeny the rights to notification to
family of suspects held in non-recognized placesietention for certain types of
crimes, thereby effectively cutting them off frorh e@ontact with the outside world.
These exclusions will clearly facilitate incommuenio detention and the associated
risks of torture and ill-treatment.

The new proposed requirement in amended Articl¢haB only an “attorney-at-law”
may be designated as a “defender” during the iogation phase potentially
undercuts the value of providing suspects accelegytd counsel or advice during this
phase. Most suspects will not be able to affortetain a lawyer and will not qualify
for legal aid unless they face a life sentenceeatthl penalty. In most countries, such a
provision would prevent counterfeit or unqualifievyers exploiting detainees in
time of need. However, in China the authorities ehaften refused to renew the
licences of qualified and competent lawyers wheeddfpolitical dissenters, human
rights defenders and others whom the authoritiesider subversivé® As long as
this situation persists, Amnesty International anaerned that this restriction would
leave certain defendants deprived of their righeppoint a legal representative of
their choice, in particular qualified and competemtyers who have had their licenses
revoked for political reasons.

% ICCPR article 14(3)(d), Principle 1 of the BaBidnciples on the Role of Lawyers, Article 67 (3)(d
of the ICC Statute.

% See Amnesty InternationalChina: Against the Law: Crackdown on China’s Hunfights Lawyers
Deepens30 June 2011 (Al Index 17/018/2011).
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In terms of informing detainees or arrested persdrikeir right to appoint a defender,
including a lawyer, Amended article 33 introducesnew provision that the

investigating organs should inform the suspecthat first interrogation or on first

imposing coercive measures. However the existimyipion is also retained which

gives the procuratorate up to three days followiaeceipt of the case materials for
review to inform the criminal suspect of the righiappoint a defender.

Such procedures would continue, like the currewt & deny detained persons the
right to be immediately informed of their right tegal assistance and to prompt
access to legal counsel and allow for the questgoi persons in detention without
access to legal counsel, in violation of internagichuman rights standards.

Amended Article 84 would also continue to give déten centres up to 48 hours to
arrange for meetings between a defendant and Higrolegal counsel under routine
circumstances (amended Article 37). It should beedhothat the UN Special
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment
has stated that “Legal provisions should ensuredétinees are given access to legal
counsel within 24 hours of detentiot.”

The Draft Revisions further use the vaguely-defisedcepts of “endangering state
security”, “terrorism” and “major bribery cases”which more than one individual is

involved, to restrict the rights of suspects to imeih their defence lawyers. In such

cases defence lawyers require the approval of figasg authorities before being

allowed to meet with their clients. However, theesabed Article 37 does not specify
how promptly such approval should be given. Amndstgrnational considers that

the right to legal counsel must not be subjectintotations based on the suspected
crimes of the detainees. Moreover, from Amnestgrimtional experience worldwide

it is clear that it is precisely such detaineesrested as suspected “terrorists” or for
“endangering national security” that are likelyb® tortured and otherwise ill-treated,
which actually increases the need for safeguarcls as access to lawyers.

“Enforced disappearance”

Of grave concern is the Amended Article 73 whichsty International fears could
legalize the practice by police, already in evideirt China, of detaining individuals
suspected of certain crimes for long periods ofetim unknown locations without
notification to familiesand without any contact with the outside worfkmended
article 73 states:

“Where there is suspicion of the crime of endangemational security, the
crime of terrorism or major crimes of bribery, ams$idential surveillance at
the domicile may impede the investigation, it magon approval by the next
higher people’s prosecutor’s office or public séguauthority, be enforced at

3" Report of the Special Rapporteur on the questidarture, UN Doc. E/CN.4/2003/68, 17 December
2002 para. 26(Q).
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a designated place of residence, provided thaipthee of residence under
surveillance is not a detention facility or an istrgation facility.”

When such crimes are suspected and a notice magdenghe investigation, police
would not be obliged to notify family members oétheasons for or the location of
detention.

“When residential surveillance is enforced at aigiesed domicile, the family
members of the person under surveillance shalhfegrmed of the reason for and the
place under residential surveillance within 24 Isoupon enforcement, save where a
notice cannot be furnished or where crimes of egeang national security or crimes
of terrorism are suspected and a notice may imtfeglavestigation.”

If revised as proposed, the new law would, forfthet time, make it legal for police
to detain suspects in unofficial places of detentiand would allow them to hold
suspects for up to six months. Persons detainedrswth conditions would have no
access to family, to legal counsel, or to the =ufhe Draft Revisions would thus
take a form of detention — residential surveillareavhich in the current law is
designed as a form of more lenient detention fepsats deemed not to pose a threat
to society during the period of investigation, amdize it to legalize a form of
detention under which persons are considered fldigappeared” in violation of
international human rights standards.

Furthermore, despite depriving detainees of theindémental right, the Draft
Revisions would require a less stringent approvatess — i.e., by only the “next
higher” people’s prosecutor’s office or public setguauthority, which could be the
policet:sgat a level below the county — than is reeplifor detention prior to or following
arrest’

Two-track justice: Use of vaguely defined crimesréstrict or deny rights

As outlined above, the relevant international humghts standards are applicable to
all those arrested and detained without excepto, regardless of whether or not
they arecharged with a criminal offence. The Draft Revisiodo not bring the
Criminal Procedure Law into compliance with thesendards. The above analysis
demonstrates that the Draft Revisions would furtft@e develop and entrench a
two-track criminal procedure where suspects or rmfidats in cases involving
“serious crimes”, including endangering nationatws#y, terrorism, and major
bribery cases would not be granted the same protschs suspects and defendants in
other cases. There is no legitimate basis innat&nal human rights law for such
differential treatment.

38 Approval for detention prior to or following artegquires approval at the county level or above fo
officials suspected in cases of dereliction of dintgluding embezzlement, bribery and violations of
citizens’ rights.
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Internationally recognized human rights standaedsreflected in the Johannesburg
Principles on National Security, Freedom of Exp@s&nd Access to Information

(‘Johannesburg Principle$) allow governments to restrict the exercise of som
rights, including freedom of expression, on theugie of national security in order to

“protect a country’s existence or its territoriategrity against the use or threat of
force” whether from an internal or external fofG¢dowever, the same principles,
emphasize that such restrictions are not legitimht&heir genuine purpose or

demonstrable affect is to protect interests unedlab national security”, including to

protect a government from exposure of wrong-doiog,to entrench a particular

ideology**

Any use of concepts such as “endangering nati@w@lrgy” and “terrorist activities”
in the Draft Revisions must be used with these eptscnarrowly and clearly defined
as offences which are internationally recognizalaled in line with the genuine
purpose of protecting national security. In theteghof national security laws, the
UN Special Rapporteur on the promotion and pratectof human rights and
fundamental freedoms while countering terrorism &gslained that the principle of
legality (the requirement the crimes must be enslriin laws that are clear,
ascertainable and predictatffemeans that legal provisions “must be framed hsa
way that: the law is adequately accessible so thatindividual has a proper
indication of how the law limits his or her conduand the law is formulated with
sufficient precision so that the individual can ukege his or her conduct?®
Analogously, the UN Working Group on Arbitrary Deten (WGAD) has expressed
particular concern about “extremely vague and brdafinitions of terrorism in
national legislation”. It states that the requirenfor precise definition of crimes is
key to the whole modern penal system. Absence oh glefinition or failure to
specify precisely what acts or omissions someoneharged with violates the
principle of lawfulness “with the attendant risk the legitimate exercise of
fundamental freedom$”.

Laws criminalising acts that endanger national ggcor the public order must not,

under any circumstances, be used to deter or pundtiduals for the legitimate

exercise of their rights, in particular to freedavh expression, association and
peaceful assembly.

39 Johannesburg Principles on National Security, d@eeof Expression and Access to Information,
adopted on 1 October 1995 by a group of expelitgténnational law, national security, and human
rights convened by ARTICLE 19, the Internationah@e Against Censorship, in collaboration with
the Centre for Applied Legal Studies of the Uniitgref the Witwatersrand, in Johannesburg

“Olbid., Principle 2(a).

“Lbid., Principle 2(b).

“2 For instance Article 9(1) of the ICCPR provideatttin]o one shall be deprived of his liberty extep
on such grounds and in accordance with such proeeuare established by law.”

43 UN Special Rapporteur on the promotion and pragaaif human rights and fundamental freedoms
while countering terrorism, Report to the Commissim Human Rights, UN Doc E/CN.4/2006/98, 28
December 2005, para. 46.

4 Working Group on Arbitrary Detention, Report t@tBommission on Human Rights, UN Doc
E/CN.4/2004/3, 15 December 2003, paras. 64-65.
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Amnesty International calls upon the Chinese aitiberto ensure that the new
Criminal Procedure Law fully respects the rightfieedom from arbitrary detention,
including the principle that “It shall not be thergeral rule that persons awaiting trial
shall be detained in custod{’.

RIGHTS DURING INVESTIGATION AND RIGHTS TO A FAIR TR IAL
Presumption of innocence

The Draft Revisions take a positive step in intiddg a new article which clearly
places the burden of proving that a defendantiisygan the prosecutor.

Amended article 48 provides that “(t)he onus ofgbrimat a defendant is guilty shall
be on the public prosecutor in a public prosecutiase”. However, the article
provides for an exception: “except where othervaspulated by law,” which is not
further elaborated or specified, therefore leavirapen to broad interpretation.

Amended article 35 removes the word “proving” frahe responsibility of the
defender. It now reads: “The responsibility of thefender is, according to the facts
and the law, to present materials and opinions @ ihnocence, reduction or
exclusion of criminal responsibility of the suspectdefendant.” However, the Draft
Revisions fail to explicitly provide for the righdf those charged with a criminal
offence to be presumed innocent until proved guiitpugh a fair trial and through all
levels of appeal. In this regard they would failtiong China’s criminal procedure
law into line with international human rights stands. And, in the absence of a clear
articulation of the presumption of innocence, aftslon the wording of the
responsibility of the defender from “proving thenatence” to “show(ing) the suspect
or defendant has committed no crime or a lessenerimay have very limited
practical impact.

The right to remain silent and to not incriminateneself

A positive aspect of the Draft Revisions is inctusfor the first time in national law
of the principle that in the course of the investign and evidence gathering, no
suspect or defendant “may be forced to prove higeoguilt” (amended Article 49).

However, Amnesty International is concerned thia¢ tisk of coerced self-
incrimination remains, as the Draft Revisions do explicitly provide for the right to
remain silent. In practice the provision againstrced self-incrimination is weakened
by the Draft Revisions that would continue to allaw questioning of suspects and
defendants to begin before they had been informéldea right to designate a lawyer
or before they had access to their lawyer, as d&gmiabove. For this new provision
to be effective in practice, the law would needé¢orevised to insure that suspects and
defendants are promptly informed of their rightrémnain silent, their right to legal

5 |CCPR, Article 9(3).
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counsel, and have prompt access to their legalssuit should be noted that both the
Human Rights Committe® and the UN Committee against Tortdfehave
consistently criticised states for not allowing less to be present during the
questioning of suspects. Amnesty International sirfge Chinese authorities to
explicitly provide for lawyers’ presence during gllestioning.

The exclusion of illegal evidence

Amnesty International commends revisions which w@antorporate into national law
and extend to all criminal cases provisions on ékelusion of illegally obtained

evidence that currently exist only in lower levagulations, rules, and judicial
directives. It is hoped that these measures wikngithen the mechanisms for
effectively excluding such evidence in practicer Ewample, the revisions would, for
the first time in law, provide for an explicit rolfor lawyers to challenge the
admissibility of evidence on the basis that it wWkegally obtained. Amended Article

53 provides that

“Confessions collected from a suspect or defentgntlegal means like torture, as
well as statements of witnesses and victims catebly the use of force, threats and
other illegal means shall be excluded.”

According to amended Article 53, illegally obtaineslidence should be excluded
during the investigation, prosecution and trialge® and “shall not be used as the
basis for opinions or decisions on prosecution aadrt judgments.” Article 53
further states that “(p)hysical and documentarylence collected in violation of the
provisions of the law and severely affecting jualigustice shall also be excluded.” It
would be helpful if this amended article were redigo detail at least the most salient
forms of human rights violations used to collegidence’, namely provide that such
"violations of the provisions of the law" includpHysical and documentary" material
collected through torture or other ill-treatmemtcluding any form of coercion, as
well as illegal searches, surveillance, arrestetermtion.

Amended Article 55 would give a defendant and miker lawyers the right to apply
to the court to exclude evidence which they alleges gathered illegally. Amended
Article 54 requires the prosecutor’s office to “@stigate and verify the allegation” if

“6 See for instance Concluding Observations of the&tuRights Committee: Venezuela, Report of the
Human Rights Committee UN Doc. A/56/40, Vol. | (200), para. 77(9); Russian Federation, UN Doc.
A/59/40, Vol. | (2003-4) para. 64(12); Republickdrea, UN Doc. A/62/40, Vol. | (2006-7), para.
82(14). See also the Committee’s views in individizses, for instand@rindin v. Russia
Communication No 770/1997. Views adopted 20 JuUgQ2@N Doc. CCPR/C/69/D/770/1997, para.
8.5.;Aliev v. Ukraine Communication No. 781/1997. Views adopted 7 Au@d93, UN Doc.
CCPR/C/78/D/781/1997, para. 7.2.

“" See for instance Conclusions and Recommendatidhs €ommittee against Torture: Republic of
Korea, UN UNGAOR Supp. A/52/44 (1997), para. 68stkalia, UNGAOR Supp. A/63/44 (2007-8),
para. 39(10(a); Austria, UNGAOR Supp. A/65/44 (2Q@), para. 57(9); Liechtensteibjd. para.

61(11).
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it receives a report, an accusation or other in&rom that investigators collected
evidence illegally. Courts are also called ona@aduct an investigation if the court,
or the judge, “is of the opinion that illegally alied evidence” may exist (amended
Article 55).

In what Amnesty International views as an importéneéak-through, the Draft
Revisions would for the first time require, in amed Article 56, police
investigators and others notified by the court fpear in court to “make an
explanation” of allegations of illegally obtainedidgence. Amnesty International is
hopeful that allowing courts to call investigattwsexplain the legality of evidence, to
call on prosecutors to provide evidence of theliggaf evidence, and to require a
witness statement to be examined and verified intdmefore it can serve as the basis
for deciding a case (amended Article 58) would camitate to police the
seriousness of engaging in illegal methods to gathielence.

While these provisions considerably strengthentiexgjdaw in calling for a more pro-
active approach to investigating allegations ofrceé confessions or other illegally
obtained evidence, their efficacy depends on théepsional code of ethics, qualities
and impartiality of the responsible judicial orgamse lack of judicial independence
within the Chinese criminal justice system, whias lbeen widely recognized, could
in practice undermine the efficacy of these safetgjaespecially in politically
sensitive cases.

Death Penalty Cases

Amnesty International welcomes the inclusion in Braft Revisions some enhanced
procedural protections for suspects and defendantsapital cases, and some
clarification of the role of lawyers in the finaéview process conducted by the
Supreme People’s Court (SPC). However the measlarest bring detainees rights
or trial proceedings into full conformity with imeational human rights standards.
They are particularly insufficient when it is reciged within China that “false
confessions are the largest source of miscarriagsistice” and quality control
should start at the outset, during investigatiat,wait until the trial proceedings and
the final review stag&

The Draft Revisions (amended Article 34) requiré aoly the Courts, but also the
Procuratorate and the Police to inform legal aiglhos to provide a defence lawyer
for all suspects or defendants who potentially féfge imprisonment or the death
penalty and have not themselves designated a dafemtiere is no concomitant
responsibility of the legal aid organization or éinframe for their compliance
stipulated in the amended law. Legal scholars witbhina have called for greater

“8 http://www.legaldaily.com.cn/rdif/content/2011-26/content_3127063.htm
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clarification to establish beyond doubt in the ldkat legally aided defence is
available at all stages of the process in cap@aés. They have also called for clearer
delineation of the role and responsibility of deferdawyers in the appeal and final
review process.

The Draft Revisions (amended Article 120) propdss tnterrogations of all suspects
may be recorded or videoed, however for suspecisda potential death sentence or
life imprisonment interrogations should be recordst recorded in full. Regrettably
suspects would still not have the right to havenayer in attendance during such
interrogations.

The Draft Revisions require a court of second mstato hold a hearing in all capital
case appeals and other cases where the defenqgeasadution disagree on the facts
or evidence (amended article 222).

Concerning the procedure for final review and apal®f the death sentence by the
SPC, the Draft Revisions provide very limited diadtion on the requirements and
conduct of the process. The Draft Revisions (ameémdticle 238) broaden the SPC
power so that in addition to remanding a casedurial if it does not approve a death
sentence, it may also, in all cases, hold a hgatself and revise the sententist{en
yu gaipan. The revisions also require the SPC to questiendefendant during the
review process, and also listen to the argumenteeotiefence lawyer if requested to
by the lawyer (amended article 239). Meanwhile $lupreme People’s Procuratorate
can also submit its opinions to the SPC duringdfitha@ approval process. These are
limited enhancements to procedures in capital ¢agbgh international standards
demand must incorporate the most stringent fat safeguards. However they have
generated significant controversy, viewed as intoitgy something akin to a third
instance trial which considers the input of alltes; and there are early signs that the
NPC may water them down.

Increased police powers of surveillance, without matoring or judicial oversight

The Draft Provisions propose a new section thatlevtagalize, for the first time, the
police and security forces’ use of covert invesbiga powers, including electronic
surveillance and wire-tapping without, howeverraducing adequate constraints on
these new powers. Amended Article 147 stipulates:

“After the public security organ has opened a ctsghnical investigation measures
can be used on crimes that endanger national $gcarimes involving terrorist
activities, organized crime of a triad nature, dangnes or other criminal cases that
seriously endanger the society, based on the egeint for the investigation of the
crime, and after having passed through stringeptosal procedure.”
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Procurator's offices would be given the authority @tilize special “technical
investigative” measures in “major corruption andbéry” cases, or cases in which
public authority has been abused or citizens’ sgind interests “seriously harmed”.
Whereas time limits on surveillance are specifreppeated recourse is not outlawed.
Amended Article 150 proposes to give public segunitgans at the county level or
above the authority to approve secret investigatiothe amended articles refer
several times to a “rigorous approval proceduret,grovide no details of what this is.
Nor do they guarantee that “enhanced technicalstigative” powers will only be
used with the permission of an independent judiodaly based on good and sufficient
cause shown. Local police would, essentially, beemgithe power to initiate secret
investigations without judicial oversight. To be a@onformity with international
human rights standards, the Draft Revisions shbaldmended to ensure that the use
of enhanced technical powers is strictly regulateabject to the approval of an
independent judicial authority, and provides clpascedures for redress for those
who allege they are victims of abuse of these pswer

Under current Chinese legislation, prisoners urséatence of death do not have the
right to seek pardon or commutation of their secgeftom the executive. The Draft
Revisions do not address this avenue requiredteyniational human rights standards.

CONCLUSIONS AND RECOMMENDATIONS

Amnesty International considers that acceptancihé&yational People’s Congress of
many of the above discussed articles would bringp&further from compliance with
international legal standards as found in customatgrnational law and a wide
variety of international treaties and covenantsuitiog the ICCPR which China has
signed and indicated it intends to ratify.

Recommendations:

Amnesty International calls on the National Peaplebngress to:

. Revise all proposed amendments to the criminalgaoe law which fail
to comply with international standards regarding fights of persons in detention.

More specifically:

* Include explicit recognition of the presumptionimfiocence and of the
defendant’s right to silence;

» Revise amended Articles 33, 37, 73, 84, 92 andtd b@ in compliance
with the right of all persons in detention to bemediately, or promptly, informed
of their right to legal assistance, to immediatalyromptly have their family
notified of the reasons for and location of thedtethtion, and to prompt access to
legal counsel and adequate legal counsel at gikstaf the proceedings.
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* Amend the same articles such that any exceptiotieetabove-mentioned
rights based on the unusual circumstances of eeatonform to international
standards that access to information, notificatfamily, and access to legal
counsel shall not, under even exceptional circunc&ts, be delayed for more than
a matter of days.

» Specifically, this would require either rejectiohamended Article 73
which allows for detention of persons for up to énths without
notification to family of either the reasons forlocation of detention, or
the substantive revision of the amendment to cowgly international
standards.

» Ensure that any use of concepts such as “endaggsgte security” and
“terrorist activities” be grounded in definition§ these crimes that are in
line with international human rights standards.

* Amend Article 116 such that individuals could netheld under a form of
summons or coercive summons without protectioreif trights.

. Establish a moratorium on the use of the deathlpeas provided by UN
General Assembly resolutions, as a step toward®thkabolition of the death
penalty. Pending such abolition: Clarify in gregiegcision the procedures
through which the SPC should conduct its final@awof death penalty sentences
in line with international standards requiring thest stringent procedural
safeguards in such cases; including, among otlpexccés whether such final
reviews would necessarily allow the defendant aadhher defence lawyer to
make their case to the SPC in person.

* Include a procedure for defendants whose deatleseais confirmed to
seek clemency or pardon in line with internaticstahdards.
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