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Adopted January 3, 2007 
 

 
 
 

Refugees increasingly encounter laws and policies which provide 
that their protection needs will be considered or addressed somewhere 
other than in the territory of the state where they have sought, or intend 
to seek, protection.  

Such policies—including “country of first arrival,” “safe third coun-
try,” and extraterritorial processing rules and practices—raise both 
opportunities and challenges for international refugee law. They have the 
potential to respond to the Refugee Convention’s concern “that the grant 
of asylum may place unduly heavy burdens on certain countries” by 
more fairly allocating protection responsibilities among states. But insis-
tence that protection be provided elsewhere may also result in the denial 
to refugees of their rights under the Refugee Convention and interna-
tional law more generally. The challenge is to identify the ways in which 
the protection regime may be made more flexible without compromising 
the entitlements of refugees.  

To this end, we have engaged in sustained collaborative study and 
reflection on the legal basis of protection elsewhere policies. Research 
conducted by the University of Melbourne’s Research Programme in 
International Refugee Law was debated and refined at the Fourth Collo-
quium on Challenges in International Refugee Law, convened in 
November 2006 by the University of Michigan’s Program in Refugee 
and Asylum Law. These Guidelines are the product of that endeavor. 
They reflect the consensus of Colloquium participants on the minimum 
international legal requirements for valid protection elsewhere policies, 
as well as our views on the procedures by which international legal obli-
gations may reliably be fulfilled in the implementation of such policies. 



2006 FINAL MICHGUIDELINES FINAL (FRENCH-ENGLISHCOMBINED) TYPE.DOC 5/22/2007  12:29 PM 

Winter 2007] The Michigan Guidelines 211 

 

When States May Implement 
Protection Elsewhere Policies 

1. The 1951 Convention and 1967 Protocol relating to the Status 
of Refugees (“Convention”) neither expressly authorize nor 
prohibit reliance on protection elsewhere policies. As such, 
protection elsewhere policies are compatible with the Con-
vention so long as they ensure that refugees defined by Art. 1 
enjoy the rights set by Arts. 2–34 of the Convention. 

2. Because the Convention does not contemplate the devolution of 
protection responsibilities to a non-state entity, any sharing-out 
of protection responsibility must take place between and 
among states. While it is preferable that the state to which pro-
tection is assigned (“receiving state”) be a party to the 
Convention, such status is not a requirement for implementa-
tion of a protection elsewhere policy which respects 
international law. 

3. Reliance on a protection elsewhere policy must be preceded 
by a good faith empirical assessment by the state which pro-
poses to effect the transfer (“sending state”) that refugees 
defined by Art. 1 will in practice enjoy the rights set by Arts. 
2–34 of the Convention in the receiving state. Formal agree-
ments and assurances are relevant to this inquiry, but do not 
amount to a sufficient basis for a lawful transfer under a pro-
tection elsewhere policy. A sending state must rather inform 
itself of all facts and decisions relevant to the availability of 
protection in the receiving state.  

4. Unless the receiving state acknowledges the refugee status of 
the person to be transferred or will in fact ensure that all rights 
set by Arts. 2–34 of the Convention are granted to him or her 
without need for recognition of refugee status, every transfer of 
protection responsibility must be predicated on a commitment 
by the receiving state to afford the person transferred a mean-
ingful legal and factual opportunity to make his or her claim to 
protection. The sending state must in particular satisfy itself 
that the receiving state interprets refugee status in a manner that 
respects the true and autonomous meaning of the refugee defi-
nition set by Art. 1 of the Convention. 
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5. Absent individuated evidence of risk based on national secu-
rity or public order grounds, Art. 32 of the Convention 
prohibits the expulsion of a lawfully present refugee to any 
other state, even if there is no risk of being persecuted there. 
A transfer of protection responsibility which respects the re-
quirements of international law may therefore be made only 
before the refugee concerned is “lawfully present” in the 
sending state. Lawful presence must be defined by the send-
ing state in good faith and in accordance with the 
requirements of international law. Lawful presence is in any 
event established not later than such time as a decision is 
reached on the admissibility of the protection claim. 

Respect For Refugee Rights 

6. The most fundamental constraint on implementation of a 
protection elsewhere policy is the duty of non-refoulement, 
set by Art. 33 of the Convention. Because the duty is to 
avoid acts which result in a refugee’s expulsion or return to 
the frontiers of a territory where life or freedom would be 
threatened “in any manner whatsoever,” Art. 33 prohibits in-
direct refoulement of the kind that occurs when a refugee is 
sent to a state in which there is a foreseeable risk of subse-
quent refoulement. For the same reason, actions which 
amount to aiding, abetting, or otherwise assisting another 
state to breach Art. 33 are themselves in breach of the duty 
of non-refoulement.  

7. A state is in violation of Art. 33 where a prohibited return or 
expulsion is attributable to that state under international law. 
An attribution of responsibility follows inter alia where the 
return or expulsion is effected by a state official, even if he 
or she is acting in excess of authority or in contravention of 
instructions; by a private person or entity acting on the in-
structions of, or under the direction or control of, the state; 
or by officials or organs of another state placed at the dis-
posal of the state. 
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8. A refugee is entitled not simply to protection against re-
foulement, but more generally to benefit from the civil and 
socioeconomic rights set by Arts. 2–34 of the Convention. 
As such, any refugee transferred must benefit in the receiv-
ing state from all Convention rights to which he or she is 
entitled at the time of transfer. He or she must also acquire in 
the receiving state such additional rights as are mandated by 
the requirements of the Convention. 

9. The assessment of respect for refugee rights shall take account 
of the fact that most such rights are neither immediately owed 
nor absolute in character. In particular, the rights owed to a 
refugee increase as the level of attachment to the protecting 
state increases over time. Some rights inhere as soon as a refu-
gee comes under a state’s control or authority (e.g. non-
refoulement); others once the refugee is physically present in a 
state’s territory (e.g. right to identity documents); additional 
rights are owed once lawful presence is established (e.g. self-
employment); lawful stay gives rise to a more inclusive set of 
rights (e.g. access to public housing and welfare systems); and 
a small number of rights are owed only once durable residence 
is established (e.g. exemption from legislative reciprocity). 

10. The assessment of respect for refugee rights shall also take 
account of the fact that satisfaction of Convention rights is in 
most cases not conceived in absolute terms, but is rather de-
fined by reference to the rights enjoyed by others in the 
receiving state. For example, refugees are entitled to the same 
rights to elementary education as citizens; the same right to 
engage in employment as most favored non-citizens; and the 
same right to freedom of movement as aliens generally.  

11. Beyond ensuring that any refugee transferred to the receiving 
state will in practice enjoy rights in line with the requirements 
of Arts. 2–34 of the Convention, the sending state also must 
give effect to its obligations under international human rights 
law and international humanitarian law. The duty not to return 
anyone to the risk of torture is a clear example of a constraint 
arising outside the Refugee Convention which limits reliance 
on an otherwise lawful protection elsewhere policy. 
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Safeguards 

12. Any person to be transferred to another state under a protection 
elsewhere policy must be able to contest the legality of the pro-
posed transfer before it is effected. The sending state shall 
notify any person to be transferred of this entitlement, and shall 
consider in good faith any challenge to the legality of transfer 
under a procedure that meets international standards of proce-
dural fairness. Such procedure must in particular afford an 
effective remedy bearing in mind the nature of the rights al-
leged to be at risk in the receiving state. 

13. In line with the requirements of Art. 31(2) of the Convention, 
any refugee whose removal is contemplated under a protec-
tion elsewhere policy shall first be granted “a reasonable 
period and all the necessary facilities to obtain admission into 
another country” of his or her choosing. 

14. If a receiving state fails to ensure that a transferred person 
who meets the requirements of Art. 1 of the Convention re-
ceives the benefit of Arts. 2–34 of the Convention, the 
sending state’s original obligations to that refugee are no 
longer satisfied by reliance on the transfer of protection re-
sponsibility. The sending state in such circumstances should 
facilitate the return and readmission of the refugee in question 
to its territory, and ensure respect for his or her rights there in 
line with the requirements of the Convention. 

15. A sending state whose officials or decision-makers have ac-
tual or constructive knowledge of breach by a receiving state 
of the latter state’s duty to respect the requirements of Arts. 
1–34 of the Convention will ordinarily be unable to assert that 
Convention obligations are respected in the receiving state. It 
is thus disentitled from effecting any further transfers to that 
state under a protection elsewhere policy until and unless 
there is clear evidence that the breach has ceased. 
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16. Transfer under a protection elsewhere policy should ideally 
take place only under the auspices of a written agreement be-
tween the states in question. At a minimum, such an 
agreement should stipulate the duty of the receiving state to 
respect the refugee status of persons defined by Art. 1 of the 
Convention; to provide transferred refugees the rights set by 
Arts. 2–34 of the Convention; to ensure the right and ability 
of transferred refugees to notify the United Nations High 
Commissioner for Refugees (UNHCR) of any alleged breach 
of the responsibilities of the receiving state; to grant UNHCR 
the right to be present in the receiving state and to enjoy un-
hindered access to transferred refugees in order to monitor 
compliance with the receiving state’s responsibilities towards 
them; and to abide by a procedure (whether established by the 
agreement or otherwise) for the settlement of any disagree-
ment arising out of interpretation or implementation of the 
agreement.  
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These Guidelines reflect the consensus of all participants at the Fourth 
Colloquium on Challenges in International Refugee Law, held at the 
University of Michigan Law School, Ann Arbor, Michigan, USA, on 
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