THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

CONSTITUTIONAL APPEAL NO. 03 OF 2006

(CORAM: ODOKI, C.J, TSEKOOKO, MULENGA, KANYEIHAMBA,
KATUREEBE, , JJ.SC; KITUMBA, EGONDA NTENDE AG.

JJ.SC).
BETWEEN
ATTORNEY GENERAL: st APPELLANT
AND
SUSAN KIGULA & 417 OTHERS::iin i RESPONDENT.

(Appeal, and cross-appeal from decision of the Cuatasional Court at Kampala
(Okello, Twinomujuni, Mpagi-Behigeine, Byamugisha,a&&uma, JJA) in Constitutional
Petition, No. 6 of 2003, dated fQune 2005 .

JUDGMENT OF THE COURT.

The Respondents/Cross Appellants, (the respondiets) their Petition in
the Constitutional Court under Article 237(3) ogtBonstitution challenging
the Constitutionality of the death penalty under @onstitution of Uganda.

The Respondents were all persons who at diffenergisthad been convicted
of diverse capital offences under the Penal CodeaAd had been sentenced
to death as provided for under the laws of Uganbaey contended that the
imposition on them of the death sentence was instam with Articles 24
and 44 of the Constitution. To the Respondentydn@us provisions of the

laws of Uganda which prescribe the death senteneanaonsistent with



Articles 24 and 44. The Respondents also furthetitipned in the
alternative as follows:

First, that the various provisions of the laws afadda which provide for a
mandatory death sentence are unconstitutional bediey are inconsistent
with Articles 20, 21, 22, 24, 28 and 44(a) of then€&litution. They
contended that the provisions contravene the Qatienh because they deny
the convicted person the right to appeal againstesee, thereby denying
them the right of equality before the law and trghtr to fair hearing as

provided for in the Constitution.

Second, that the long delay between the pronounueine Court of the
death sentence and the actual execution, allowthédeath row syndrome
to set in. Therefore the carrying out of the desghtence after such a long
delay constitutes cruel, inhuman and degradingtrvesat contrary to
Articles 24 and 44(a) of the Constitution.

Third, that section 99(1) of the Trial on Indictntect which provides for
hanging as the legal mode of carrying out the deatfitence, is cruel,
inhuman and degrading contrary to Articles 24 ahad#the Constitution.

Accordingly they sought various reliefs, orders dedlarations.

The Attorney General (the Appellant) opposed thgtiBe in its entirety,

contending that the death penalty was providedifahe Constitution of
Uganda and its imposition, whether as a mandaternjtesce or as a
maximum sentence was Constitutional. Both parfilesl affidavits in

support of their respective cases.



The Constitutional Court heard the petition andakst as follows:-

The imposition of the death penalty does not cuaristicruel,
inhuman or degrading punishment in terms of adi@é and 44 of
the Constitution, and therefore the various prowisiof the laws
of Uganda prescribing the death sentence aremminsistent with
or in contravention of Articles 24, and 44 or amg\psions of the

Constitution

The various provisions of the laws of Uganda whitbscribe a
mandatory death sentence are inconsistent witltlasti21, 22(1),
24, 28, 44(a) and 44(c) of the Constitution andrefore, are

unconstitutional.

Implementing the carrying out of the death sentdnclanging is
constitutional as it operationalizes Article 22(19f the
Constitution. Therefore Section 99(1) of the Toal Indictments
Act is not unconstitutional or inconsistent withtidles 24 and
44(a) of the Constitution

A delay beyond three years after a death senteiase bleen
confirmed by the highest appellate court is an dim@ate delay.
Therefore for those condemned prisoners who haga ba death
row for three years and above after their senterzes been

confirmed by the highest appellate court, it woulde



unconstitutional to carry out the death sentencet agould be
inconsistent with Articles 24 and 44(a) of the Gaason.

Consequently, the court made the following orders:

1. For those Petitioners whose appeal process is edeapbnd their
sentence of death has been confirmed by the Sep@Gmurt, their
redress will be put on halt for two years to enab&eExecutive to
exercise its discretion under Article 121 of then€iution. They
may return to court for redress after the expiratbthat period.

2. For the Petitioners whose appeals are still pendiafpre an
appellate court:-

(a)shall be afforded a hearing in mitigation on seocggen

(b)the court shall exercise its discretion whethenatrto confirm
the sentence,

(c)therefore, in respect of those whose sentence athdsgill be
confirmed, the discretion under Article 121 shobédexercised

within three years.

The Attorney General was not wholly satisfied bg @bove decision and
orders, hence this appeal. The Respondents waalelsatisfied with parts

of the decision of the Constitutional Court, hetiee cross-appeal.

In this Court the Attorney General filed, 8 groudsppeal as follows:-
1. The Learned Justices of the Constitutional Courtred in law in
holding that the various provisions of the law thagirescribe



mandatory death sentences are inconsistent withicet 21,
22(1), 24, 28, 44(a) and 44(c) of the Constitution.

The Learned Justices of the Constitutional Courtred in law in
holding that Section 132 of the Trial on IndictmestAct (Cap 23)
IS inconsistent with article 21, 22(1), 24, 28, 4¥(@nd 44(c) of
the Constitution.

The Learned Justices of the Constitutional Courtred in law

and fact in holding that delay in carrying out thdeath sentence
after it has been confirmed by the highest appetlatourt is

inconsistent with Articles 24 and 44(a) of the Cdibgtion.

The Learned Justices of the Constitutional Courtred in law
and in fact in holding that a delay in carrying out death
sentence beyond 3 years after the highest court tasfirmed the

death sentence is inordinate.

The Learned Justices of the Constitutional Courtred in law

and in fact in ordering that the petitioners whoskeath sentence
has been confirmed by the Supreme Court shall haeir

redress put on halt for two years to enable the Entve to

exercise its discretion under Article 121 of thestitution.

The Learned Justices of the Constitutional Courerred in law
and in fact in ordering that for the petitioners wise appeals are



still pending before an appellate court they shdde heard in

mitigation on sentence.

7. The Learned Justices of the Constitution Court edrén law in
ordering that the appellate courts shall exercisasaretion

whether or not to confirm the death sentence.

8. The Learned Justices of the Constitutional Courtred in law
and in fact in ordering that where the death sentenhas been
confirmed the discretion under Article 121 of theo@stitution

should be exercised within three years.

The appellant seeks orders to allow the appealyaleethe Judgment of the

Constitutional Court and costs of the appeal.

On the other hand, the respondents cross-appealedh® following

grounds:-

1. “That the Learned Justices of the Constitution&ourt
erred in law when they held that Articles 24, and(4) of
the Constitution of the Republic of Uganda 1995 as
amended (hereafter referred to as “The Constitutipn
which prohibit any forms of torture, cruel, inhumarand
degrading treatment or punishment were not meant to
apply to Article 22(i) of the Constitution.



2. “That the Learned Judges of the ConstitutionaloGrt
erred in law when they held that the death penalqs not
inconsistent with Articles 20, 21, 22(1), 24, 28(4) and 45

of the Constitution”.

3. “That in the Alternative but without prejudicdo the
above, that the Learned Justices of the Constitaab Court
erred in law when they found as a question of faotd law
that hanging was a cruel, inhuman and degrading &tenent
or punishment but held that it was a permissiblerrfo of
punishment because the death penalty was permitigdhe

Constitution.

The respondents seek orders and declarationslewdol

1. Declarations to the effect that:-

(@)

(b)

the death penalty, in its nature, and in themeg process and
mode in which it is or can be implemented in Ugansla form
of torture, cruel, inhuman or degrading treatmergumishment
prohibited under Articles 24 and 44(a) of the Cason;

the imposition of the death penalty is a violatof the right to
life protected under Articles 22(1) 20 and 45 ofe th

Constitution;

Section 25(1), 25(2), 25(3), 25(4), 118, 133(129(5), 184,
273(2), 301 B(2) and 235(1) of the Penal Code Aap 120)
and Sections 7(1)(a), 7(1)(b), 8, 9(1) and 9(2)thed Anti-



(d)

(€)

Terrorism Act (Act No. 14 of 2002) and any othewsathat
prescribe a death penalty in Uganda are inconsigtiéim and in
contravention of Articles 20, 21, 22(1),24, 28,a4@4(c) and
45 of the Constitution to the extent that they peonprescribe
the imposition of death sentences;

the carrying out of a sentence of death is ns®ient with
Article 20, 21, 22(1), 24, 28, 44(a), 44(c) and db the
Constitution;

the method of carrying out a death sentendealmging is cruel,
inhuman and degrading and inconsistent with theipians of
Article 20, 21, 22(1), 24, 44(a), and 45 of the &dation.

Orders:

(a)that the death sentences imposed on the responbenset

aside;

(b)that the orders of the Constitutional Court gramtthe cross-

appellants’ Petition be affirmed and those refudimg cross-
appellants’ Petition be set aside and substitutétl wders

prayed for in the Petition in the Constitutionalutto

(c)That the court exercise its jurisdiction to granmicts other

orders, redress or relief to the respondents kappellants, as
are appropriate in the circumstances of the cask imrthe

interests of justice;



(d)That the respondents / cross appellants be graosd of the
cross-appeal.
Both parties filed what they termésummary submissions’but also made

oral submissions in support of their respectiveesas

The appellant was represented by Angela KiryabvK@nyima, Ag.

Commissioner for Civil Litigation, assisted by Maret Nabakooza, Senior
State Attorney and Rashid Kibuuka, State Attorn&e respondents were
represented by John Katende together with Profldfiek Sempebwa, Soozi

Katende, and Sim Katende.

The appellant’s counsel argued grounds 1, 2, 6 7amdgether, and then
grounds 3, 4, 5 and 8 also together. On the dthed, counsel for the
respondents argued that ground 1of the cross appeald be argued first as
it was the main issue of contention, the othersndpeargued in the
alternative. In their view, if the court upholdsist ground it would be
unnecessary to adjudicate on the other ground®y Titerefore argued that
ground alone, and argued the others also separately

We agree with counsel for the respondents thafitsteground of the cross
appeal is the main issue in this case, and thatdlyg it should be argued
first. The alternative issues can then be consalafter the disposal of that

ground.

The first issue for determination arising out of ttross-appeal is whether
the death penalty is inconsistent with Articles 20, 22(i), 24, 28, 44(a) and
45 of the Constitution.



The Constitutional Court found that the death pgnais not inconsistent
with the above provisions of the Constitution ahdttArticles 24 and 44 of
the Constitution did not apply to article 22(1) thie Constitution. The
respondents disagree.

Counsel for the respondents argued that the desthlty by itself is a cruel,
inhuman and degrading punishment and thereforateslArticle 24 of the
Constitution. Counsel relies on the decision @ tourt iInSALVATORE
ABUKI — Vs- ATTORNEY GENERAL (2001) 1 LRC 68 interpreting
what amounts to “cruel, inhuman and degrading pument” Counsel
argued that if the case of banishment were foundetsuch punishment,
then death penalty which is much severer must &aksojudged cruel,
inhuman and degrading. Counsel also relies onTiwezania Case of
Repiblic—-Vs-MBUSHU [1994] 2 LRC 335where the death penalty was
adjudged to be “cruel, inhuman and degrading.” alde relied on the South
African case o6TATE —Vs- MAKWANYANE [1995] 1 LRC 28@here the
court considered provisions in the South Africann§tdution similar to
article 24 of the Uganda Constitution and declaheddeath sentence to be

cruel, inhuman and degrading and therefore undatisthal in South Africa.

In arguing whether Articles 24 and 44 were meardgply to article 21(1)
of the Constitution, counsel argues that the freeétom cruel, inhuman and
degrading punishment, as contained in Article 84absolute from which
derogation is prohibited by Article 44(a). If theakers of the Constitution
had intended that article 24 would not apply toeckt22(1) they would have
provided so expressly. Since Article 44(a) prosideat“Notwithstanding

10



anything in this constitution, there shall be no dmation from the
enjoyment of the freedom from torture, and cruehhuman or degrading
treatment or punishment,’it follows that any provision of the Constitution
which provides for a punishment that is cruel, mlum and degrading, like
the death penalty, is inconsistent with Article a4(and would be
unconstitutional. In counsel’s opinion, Article (22 was in conflict with
Article 24 and the Court. Relying oRPAUL SEMOGERERE-Vs-
ATTORNEY GENERAL (Constitutional Appeal No. 1 of 2@) Courtcan
proceed to interpret one article against the othaesolve the conflict. In
counsel’s view, the conflict is resolved by Articld(a). Counsel states in
his written submissior:The purpose and wording of Article 44(a) was to
resolve any anomaly in_anyart of the Constitution and it allows no
exceptions or qualifications even those impliedlyexpressly envisaged by
Article 22(1). The death penalty is therefore nedved by Article 22(1).”
Counsel urged this Court not to rely on case lamnfjurisdictions that did
not have the equivalent of article 44(a) in theion€titutions. He
particularly singled out the Nigerian case KWALU —Vs- THE STATE
[1998] 13 NWL RS54 which had allowed the death sentence as
Constitutional in Nigeria. Counsel contends the¢ Constitutional Court

was wrong to follow that decision.

On the other hand, counsel for the appellant fsllgported the decision of
the Constitutional Court that articles 24 and 44enmeot meant to apply to
article 22(1) of the Constitution, and that thetdgzenalty as provided for in

article 22(1) was constitutional in Uganda.

11



In dealing with this matter we wish to start fromhat appears to be a
common position, namely that the right to lifehe tmost fundamental of all
rights. The taking away of such a right is, theref a matter of great
consequence deserving serious consideration byethetio make

constitutions as well as those who interpret thomestitutions. One must
also bear in mind that different Constitutions mapvide for different

things precisely because each Constitution is wigaliith a philosophy and
circumstances of a particular country. Nevertlgeldsere are common
standards of humanity that all constitutions sdttowachieve. In discussing
this matter we will make reference to internatiomastruments on the

subject.

The death penalty appears to have existed forragde human beings have
been on earth. Sometimes it was arbitrarily imdosed carried out in all
sorts of manner as for example burning on the stkeifixion, beheading,
shooting, etc. During World War I, the crimes cuitied by the Nazis in
Germany whereby millions of people were put to deealearly shocked the
world. This was one of the reasons why théNIVERSAL
DELCARATION OF HUMAN RIGHTS was adopted and proclaimed by
the United Nations General Assembly on"1December 1948. The

preamble to that declaration provides in part;

“Whereas disregard and contemgor human rights have
resulted in barbarous acts which have outraged the
conscience of mankind, and the advent of a world which
human beings shall enjoy freedom of speech and défeind

12



freedom from fear and want has been proclaimed dm t

highest aspiration of the common people.”......

Now, therefore, The General Assembly:

Proclaims this Universal Declaration of Human Rightas a
common standard of achievement for all peoples aalil
nations, to the end that every individual and eveasygan of
society, keeping this Declaration constantly in ndinshall
strive by teaching and education to promote reddec those
rights and freedoms and by progressive measunestional

and international, to secure their universal and fettive

recognition and observance, both among the peopl&s

Member States themselveand among the peoples of
territories under their jurisdiction.” (Emphasis added).

With the above background and objectives in mihd,Assembly proceeded
to set out international standards to be achieyeallbmember states.

Article 3 states:Everyone has the right to life, liberty and sectyi of
person.”

Article 5 states‘No one shall be subjected to torture or to cruelhuman
or degrading treatment or punishment.”

It may be noted that the right to life is providéd separately, and the
freedom from torture, cruel, inhuman or degradingnishment is also
treated separately. It cannot be argued theréfiaiteby these provisions, the
Universal Declaration of Human Rights had therebyplished the death
penalty in the world. Indeed this could not héesn so, for even as the

Declaration was being proclaimed, death sentenassep by International

13



Tribunals were being carried out against war arats in Germany and
Japan.

The next instrument is thiaternational Covenant on Civil and Political
Rights which was adopted and opened for signature, catibn and
accession by the General Assembly ofi D&cember 1966, and came into
force on 28 March, 1976.

Article 6(1) thereof states:- “Every human beingah the inherent right to
life. This right shall be protected by law. Nme shall be arbitrarily

deprived of his life.”

This article amplifies Article 2 of the UniversaleBlaration of Human
Rights (supra) by adding on that the right to hiest be protected by law
and may not be arbitrariliaken away. In our view, the introduction of the
word “arbitrarily” is significant because it recages that under certain
acceptable circumstances a person may be lawfapiyived of his life. This
Is further acknowledged in Article 6(2) which state
“In countries which have not abolished the death mmdty,
sentence of death may be imposed only for the nsastous
crimes in accordance with the law in force at thiene of the
commission of the crime and not contrary to the prsions of
the present covenant and to the convention on threvntion
and Punishment of the crime of Genocide. This pégacan
only be carried out pursuant to a trial judgmentmdered by a

competent court.”

14



This provision recognised the reality that thereenstill countries that had
not yet abolished capital punishment. It also séelset out safeguards that
should be followed in the imposition of death sen&s. Article 6(4)
provides thus:-

“Anyone sentenced to death shall have the right seek
pardon or commutation of the sentence. Amnestyrdma or
commutation of the death sentence may be grantedaih

cases.”

These safeguards are not to be construed as igtéodkelay or prevent the
abolition of capital punishment, but they have ® followed by those
countries which, for one reason or other pecutigheir circumstances, have

not yet abolished the death penalty.

It is also significant to note that having so coefmnsively provided for the
death penalty in Article 6, the convention proce¢alsprovide separate
sections for torture, cruel, inhuman or degradnmegitment or punishment.
Thus Atrticle 7 provides thus:-
“No one shall be subjected to torture or to crughhuman or
degrading treatment or punishment. In particularonone
shall be subjected without his free consent to noadlior

scientific experimentation.”

It is noteworthy that the above provisions of thmv€nant are in pari materia
with articles 22(1) and 24 of the Constitution ajdnda.

15



we do not see nor can we find any conflict betw@drcles 6 and 7 of this
Covenant. This issue was considered by the HumghtRCommittee of
the United Nations in Ng -Vs- CANADA (COMMUNICATI® NO.
469/1991, UNHRC) where the majority of the comnaitteeld that because
the International Covenant contained provisionst tipermitted the
Imposition of capital punishment for the most sesi@rimes, but subject to
certain qualifications, and notwithstanding thewief the committee that
the execution of a sentence of death may be camside constitute cruel
and inhuman treatment within the meaning of artitlef the covenant, the
extradition of a fugitive to a country which enfescthe death sentence in
accordance with the requirements of the Internati@ovenant could not be

regarded as a breach of the obligations of thaditing country.

As Twinomujuni, JA, observed, in his judgment, axetw a death sentence
in Uganda may constitute a cruel punishment, butinahe context of
Article 24 because the death penalty has been sslgr@rovided for in
Article 22(1). The International Covenant providé®t nothing in its
provisions should be construed as delaying or pravg the abolition of
capital punishment. In Uganda, although the Cangin provides for the
death sentence, there is nothing to stop Ugandamsmber of the United
Nations from introducing legislation to amend then€titution and abolish
the death sentence. Indeed, the ConstitutionakelReCommission showed
by Odoki, JSC (as he then was, and referred thisnjagdgment (Annexture

B) did recommend for a periodic review of the sahje

Internationally, the campaign and efforts to altotise death penalty as such
continue. On December 15 1989, the General AsseatdiptedSECOND

16



OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS, AIMING AT THE ABOLITION OF
THE DEATH PENALTY.

By this Protocol , each of the States Parties tondertake td'take all

necessary measurers to abolish the death penalthiwits jurisdiction.”

The United Nations having dealt with the need toliah the death sentence
in the above protocol proceeded to deal with mgttdrtorture, cruel or
inhuman punishment separately. Thus the UnitetbN#&eneral Assembly
on the December, 1975 adopted tHeECLARATION ON THE
PROTECTION OF ALL PERSONS FROM BEING SUBJECTEDo
TORTURE AND OTHER CRUEL,INHUMAN or DEGRADING
TREATMENT or PUNISHMENT. Subsequently on {0 December 1984,
the United Nation General Assembly adopted tEB©ONVENTION
AGAINST TORTURE AND OTHER CRUEL, INHUMAN or
DEGRADING TREATMENT or PUNISHMENT. This Convention came
into force on 28 June 1987.

This Convention offers a definition of what congtgs torture, which, in our
opinion, leaves no doubt that it does not applya tawful death sentence.
Article 1 thereof states:-
“For the purpose of this Convention, the term “tarte”
means any act by which severe pain or suffering, ather
physical or mental, is intentionally inflicted on @erson for
such purposes as obtaining from him or a third pers

information or a confession, punishing him for anci he or a

17



third person has committed or is suspected of hayvin
committed, or intimidating or coercing him or a thd person,
or for any reason based on discrimination of anynki, when
such pain or suffering is inflicted by or at the stigation of or
with the consent or acquiescence of a public offiicor other

person acting in an official capacity.__It does notclude pain

or suffering arising only from, inherent in or inaental to

lawful sanctions.” ( emphasis added).

The General Assembly orn’'IDecember 2002, adopted ti@PTIONAL
PROTOCOLto the Convention Against Torture and other Criughuman
or Degrading Treatment or Punishment, whose objedt “to establish a
system of regular visits undertaken by independenternational and
national bodies to places where people are depriwktheir liberty in order
to prevent torture and other cruel, inhuman or deagting treatment or

punishment.”

There are other International Instruments contgirgimilar provisions on
the right to life and on freedom from torture, druehuman on degrading
treatment or punishment. The African Charter Ommidn and Peoples’
Rights of 1981 in article 4 provides:-
“Human beings are inviolable. Every human being @l be
entitled to respect for his life and the integrigf his person.
No one may be_arbitrarilydeprived of this right.” (emphasis
added).

18



In this charter, again the freedom from cruel, man or degrading
treatment is treated separately. Once again, am note the use of the
word “arbiturily”.

It may further be stated pointed out that the Uhidations Economic and
Social Council on 25 May 1984 adopted a Resolution containing the
safeguards guaranteeing protection of the righttho$e facing the death
penalty. Again some of the provisions of the hatson are instructive.
Paragraph 1 states as follow8n countries which have not abolished the
death penalty, capital punishment may be imposedyofor the most
serious crime; it being understood that their scopkould not be beyond
intentional crimes with lethal or other extremelyr@ve consequences.”
Paragraphs 4, 5, 6, 7, 8, 9, and so thereof ddlaws:-

5.  “Capital Punishment may be imposed only when thelgof the
person charged is based upon clear and convincingdence

leaving no room for an alternative explanation dfi¢ facts.”

6. “Capital punishment may only be carried out pursuato a final
judgment rendered by a competent court after legalocess

which gives all possible safeguards to ensure a faal,.......
7. “Anyone sentenced to death shall have the rightappeal to a

court of higher jurisdiction, and steps should bakien to ensure
that such appeals shall become mandatory.”

19



8.  “Anyone sentenced to death shall have the rightsieek pardon,
or commutation of sentence; pardon or commutatiohsentence

may be granted in all cases of capital punishment.

9. “Capital punishment shall not be carried out pendirany appeal
or other recourse procedure or other proceedingdatmg to

pardon or commutation of the sentence.

10. “where capital punishment occurs, it shall be caed out so as to

inflict the minimum possible suffering.”

The above instruments are some of those that laytloel framework
governing the imposition of capital punishment.tat&s are urged to strive
to achieve the goal of the abolition of capital ghment by guaranteeing an
unqualified right to life. But it is also recogats that for various reasons
some countries still consider it desirable to heapgital punishment on their
statute books. The retention of capital punishnignitself is not illegal or
unlawful or a violation of international law. ik in that context that we
now proceed to discuss the constitutional provsioagarding capital

punishment in Uganda.

We take judicial notice of the fact that the debated subsequent
promulgation of the Constitution of Uganda 1995neaafter a long period
of strife in the country — a period when there hagn gross violations of
human rights by various organs of the state, pddity the Army and other

Security Agencies. This was a period when thernewthousands of extra-
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judicial killings, as well as wanton torture of pé®. It is for this reason that
the preamble to the Constitution states:-

“WE THE PEOPLE OF UGANDA:

“RECALLING our history which has been characterisedy

political and constitutional instability:

“RECOGNISING our struggles against the forces ofrgnny,

oppression and exploitation,............. ”

The Constituent Assembly debated a draft Congtitutiinat was prepared by
the Constitutional Review Commission, which hadetked the width and

breath of Uganda encompassing people’s views omusarspects of the
Constitution. One of the subjects on which the @uwssion specifically

sought and received views was the death penaityits IReport (Annexture

B) the Commission had this to say in paragraph6/-10

“We have seriously considered arguments of both esid
critically analysed the international attitude to apital
punishment, the praiseworthy campaign of Amnesty
International for the abolition of the death penajt and
consideration of the fact that the death penalty shdbeen
abolished in several countries, including a few Adan
countries. We fully understand the need for a clgen of
attitude to capital punishment. We have, howewveof found
sufficient reasons to justify going against the noaity views
expressed and analysed.”

The Commission then recommended as follows:-

21



“7.107
(@)

(b)

(€)

(d)

Capital punishment should be retained in the new
Constitution.

Capital punishment should be the maximum
sentence for extremely serious crimes, namely
murder, treason, aggravated robbery, and
kidnapping with intent to murder.

It should be in the discretion of the Courts of Law
to decide whether a conviction on the above crimes
should deserve the maximum penalty of death or
life imprisonment.

The issue of maintaining the death penalty should
be regularly reviewed through national and public
debates to discover whether the views of the people

on it have changed to abolition or not.”

Clearly, inclusion of the death penalty in the Ginson was therefore not
accidental or a mere afterthought. It was cargfidliberated upon.

The concern about torture, cruel and inhuman treatiwas considered as a
separate subject as there were also reports olepbaping been subjected
to all sorts of torture, cruel and inhuman treattaday various agencies of
the state. Uganda is a Member the United Natiohke Framers of the
Constitution were aware of the various United Nagiolnstruments,
particularly those to which Uganda is a party. tTlawhy article 287

provided for the continuation of treaties and carivas to which Uganda is

22



With this background in mind, one should look 4tla¢ relevant provisions
regarding the death penalty in their totality amuvhthey relate to the
International Instruments hereinabove referred Furthermore, it is well
settled by this Court in PAUL SEMOGERERE -Vs- AG.
CONSTITUTIONNAL APPEAL NO. 1 OF 2002hat in interpreting the
Constitution, provisions should not be looked at igolation. The
Constitution should be looked at as a whole withpnovision destroying
another, but provisions sustaining each other.s Tiais been said to be the
rule of harmony or completeness. It has also lse¢ited by this Court that
provisions bearing on a particular issue shouldctwesidered together to

give effect to the purpose of the Constitution.

The death penalty is not only provided for in Adic22(1) of the
Constitution but also in several other places.stFiarticle 22(1) provides
that:-

“No person shall be deprived of life intentionallyxeept in
execution of a sentence passed in a fair trial bycaurt of
competent jurisdiction in respect of a criminal @hce under
the laws of Uganda and the conviction and sentertave

been confirmed by the highest appellate court.”

Clearly this conforms to the international instrumise already alluded to
above, particularly the International Covenant avil@nd Political Rights

to which Uganda is a party. In Uganda, the deathitence can only be
carried out in execution of a sentence passed tyngpetent Court after a

fair hearing. Article 28(3)(e) states:-

23



“Every person who is charged with a criminal offeacshall,

in the case of any offence which carries a sentewte&eathor

imprisonment for life be entitled to legal representation at the

expense of the state(émphasis added).

This further gives an extra safeguard to a pevdom is sentenced to death,
l.e., legal representation at the expense of Hie.sit is to be noted here that
Article 28 comes after Article 24. So the framarast have known what

was provided in Article 24.

Furthermore, Article 121 which deals with the Pgative of mercy has a

special provision regarding the death sentencéiclarl21(5) states that;
“Where a person is sentenced to death for an offena
written report of the case from the trial judge qudges or
person presiding over the court or tribunal, togethwith such
other information derived from the record of the sa or
elsewhere as may be necessary, shall be submitbedhe

Advisory Committee on the Prerogative of Mercy.”

Here it is clear that the framers of the Constiutivere concerned about an
extra safeguard for a person sentenced to deaththat the committee on
the Prerogative of Mercy should take into accoumé@ort about the case
from the judge or judges who presided over the.case rationale for this

Is that the judge in his report may reveal whethrarnot the convicted person
showed remorse or contrition during the trial oreitter there may be
extenuating circumstances upon which mercy may Xtended to the

convicted person.
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In our view these are deliberate provisions in @anstitution which can
only point to the view that the framers of the Ganson purposefully
provided for the death penalty in the Constitutidtyganda.

Counsel for the Respondents argues that the deathltp is a cruel,
inhuman and degrading punishment and it, therefigréaconsistent with
article 24 and 44(a) of the Constitution.

Article 24 of Constitution states thus:-
“No person shall be subjected to any form of tor&uor cruel,
inhuman or degrading treatment or punishment.”
This is inpari materia with Article 5 of the Universal Declaration of Ham
Rights. It is also inpari materia with Article 7 of the International
Covenant on Civil and Political Rights. In thedgoing discussion, have
endeavoured to show that the International Instnismbave tended to deal
with the death penalty separately from the freedoom torture, cruel,
inhuman or degrading punishment,. The provisiaiating to those two
subjects do not conflict with one another. Colrfse the appellant
contends that there is a conflict between Artick2§1) and 24 because
Article 44(a) provides for no derogation from thght to freedom from

torture, cruel, inhuman or degrading punishment.

Counsel further argues that Article 44 is uniquel averrides all other
provisions of the Constitution that may provide thinyg to the contrary,
including article 22(1). In his view, had the frars of the 1995 Constitution

intended to save punishments that would otherwitend article 44, they
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would have re-enacted a provision similar to Aetid2(2) of the 1967

Constitution which provided thus:-

“Nothing contained in or done under the authorityf@any law
shall be held to be inconsistent with or in contetion of this
article to the extent that the law in question authises the
infliction of any punishment that was lawful in Ugada
immediately before ®® October, 1962.”

Clearly, Counsel's argument is based on the assomphat the death

penaltyper se amounts to “cruel, inhuman or degrading treatmeuttich is

outlawed by article 44(a). He further argues mwiritten submission that:
“On the basis of the ABUKI case, each of these wsrd
have to be read and interpreted in isolation, not
conjunctively, so that any one element if proved shu

not be allowed to stand.”

So the question that we must answer is whether fitamers of the
Constitution deliberately intended to exclude #&&tk2(1) from the operation
of article 44(a) or whether they inadvertently ¢teelaconfusion and conflict
between two important provisions of the Constitaitidt is also noteworthy
that the Constitution itself did not define thenter‘torture, cruel inhuman

or degrading punishment.” Courts have tried to define them depending on

the context.

As counsel for the respondents submitted, the rightife is the most

fundamental of all rights. It is therefore curiotat the framers of the
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Constitution did not have it included within arécfi4(a) as one of those
rights that are non-derogable under any circumsg&n@Or could it be that
they regarded the right to life to be so fundamlesma chose to deal with it
separately and provide for exceptions to it in H-g@ntained provision
which was supposed to stand alone to the exclusiarticle 44(a)?. We
have already pointed out that the death penaltsefisrred to in several
provisions of the Constitution. In our view, thrarhers of the Constitution
did not regard the death penalty as qualifyingtier classification ofcruel,
unusual, inhuman or degrading treatment or punishmi for purposes of
the Constitution, as long as it was passed by getant court, in a fair trial
and confirmed by the highest court as providediroarticle 22(1).PAUL
SIEGHART in his article published ifTHE INTERMATIONAL LAW OF
HUMAN RIGHTS (1983) P.130, and cited by the Court of Appeal in the
Tanzanian case dWIBUSHUU & ANOTHER -Vs- REPUBLIC (1995) 1
LRC at page 232, seems to support the view that pomgsabout torture,
cruel or inhuman punishment are intended to applyhé process of living.
He writes as follows:-
“As human rights can only attach to living human lrggs, one
might expect the right to life itself to be in somsense
primary, since none of the other rights would haeay value
or utility without it. But the international instuments do not
in fact accord it any formal primacy: on the contra
................ contain qualifications rendering the right Igs
than absolute, and allowing human life to be deliiagely
terminated in certain specific cases............. The rigtdt life
thus stands in marked contrast to some of the othights
protected by the same instruments; for example, tlesedom
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from torture and other ill-treatment .......... and the éedom
from slavery and servitude ............. are both absolutd

subject to no exception of any kind. It may theve¢ be said

that international human rights law assigns a highealue to

the quality of living as a process, than to the stance of life

as a state .............. the law tends to regard acute or

prolonged suffering(at all events in cases where it is inflicted

by others, and so it is potentially avoidable) agjeeater evil

than_death, which is ultimately unavoidable for everyone.”
(emphasis added)

The phrasécruel, unusual, inhuman or degrading punishmenthas its
history in the English Bill of Rights of 1688. Amaling to DEATH
PENALTY CASES,Second Edition, page 2, the English Bill was poase
to the cruelty of King James II. In a revolt agdihim which he savagely
suppressed, hundreds of captured rebels were fadfme special courts
(the “Bloody Assizes) convicted and then brutally executed by such
methods as hanging, being cut down before deaihgbdisembowelled,
beheaded, or being hacked to pieces. It is algbtlsat even in Europe at
that time there wa4use of the rack, drawing and quartering and burng
alive.” The authors continue;
“When the United States Constitution was adopted 1ii89,
some of these barbaric punishment still were usdarcad,
and the framers of the Constitution apparently were
determined to prohibit their imposition in AmericaHowever,
branding, whipping, and the cropping of ears werensmonly
used in the United States before and after the attmp of the
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Eighth Amendment, until, by 1850, they were virthal

abolished by the state legislatures.

It is clear that the Cruel and Unusual Punishmentdause
was NOT intended to abolish capital punishment. ng® proof
of this is provided by other language in the Congtion; the
Fifth Amendment in particular implies that the delatpenalty
was Constitutionally acceptable. It was intendad part) to
forbid the infliction of more pain than was necessato
extinguish life. Therefore, the focus of the fewedth penalty
cases before the Supreme Court in the"1Gentury was not
whether a death sentence could be imposed, but ltomas to

be carried out.”

The Supreme Court of the United States has inteprine 8§ Amendment
and struck down sentences found td'deaessive”in the circumstances of a
particular case. ITROP —Vs- DULLES, 356 U.S 86, (1958)e majority
were of the opinion that the"8Amendment must draw its meaning from
“the evolving standards of decency that mark theogress of a maturing
society,” and therefore held that it was cruel and unuguaishment to take
away the citizenship of a wartime deserter. Tha&aswot even a death
penalty case. The problem has been how to deteramd measure what is

to be“contemporary standards of decency.”

The Supreme Court considered tffe/8nendment in the case BURMAN
-Vs- GEORGIA, 408U.S. 238 (197®Which has also been cited in this court

by counsel for respondents. For the first time, thS Supreme Court, by

29



majority, declared that the death penalty was aelcrand unusual
punishment. However, barely four years later, shene court, again by
majority in GREGG —-Vs- GEORGIA, 428 U.S. 153 (197&jected the
decision inFURMAN that the death penalty pr se cruel and unusual and
went on to uphold a Georgian law that permittedited punishment but
provided for certain trial procedures and appeasighed to prevent the
penalty being imposed arbitrarily. In his opiniamich was joined in by
Justice Powell and Stevens, Justice Stewart Stiabesd
“We address initially the basic contention that tipeinishment
of death for the crime of murder is, under all cioenstances,
“cruel and wunusual” in violation of the Eighth and
Fourteenth Amendment of the Constitution.............. The
Petitioners in the capital cases before the courtldy renew
the “standards of decency” argument, but developrten
during the four years since FURMAN have under cut
substantially the assumptions upon which their ament
rested. Despite the continuing debate, dating backhe 14’
Century, over the morality and utility of capitalynishment, it
Is now evident that a larger proportion of Americasociety
continues to regard it as an appropriate and necays

criminal sanction.

The most marked indication of society’s endorsemeftthe
death penalty for murder is the legislative respengo
FURMAN. The legislatures of at least 35 states kaenacted
new statutes that provide for the death penalty fair least
some crimes that result in the death of another pen. And
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the congress of the United States, in 1974, enacestatute

providing the death penalty for aircraft piracy thhaesults in

death. These recently adopted statutes have attedpo

address the concerns expressed by the court in FURWM

primarily:

(i) by specifying the factors to be followed in deciginvhen to

impose a capital sentence, or

(i) by making the death penalty mandatory for specified
crimes. But all of the post — FURMAN statutes make
clear that capital punishment itself has not been

rejected by the elected representatives of the

The above cases illustrate the debate that had,ragd continues to rage,
in the United States regarding aspects of the dsatitence, and what
constitutes “evolving standards of decency.” Weanca say that those
states in the United States of America, or indeegwaere else in the
world who retain the death penalty, have not ewbbktandards of decency.

Each situation must be examined on its own menitsia its context.

In Uganda, we have already alluded to the concefrige framers of the
Constitution at the time when these provisions wamacted. Although
counsel for the respondents has sought to relyhenomission of the
equivalent of article 12(2) of the 1967 Constitntidrom the 1995
Constitution, he did not advert to the fact tha greamble to the 1967
Constitution did not include the equivalent of fiedowing recital in the
1995 Constitution:
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“RECALLING our history which has been
characterised by political and Constitutional indidity;
‘“RECOGNISING our struggles against the forces of

tyranny, oppression and exploitation.”

Secondly, the Court cannot fail to recollect thet tlebate and passing of the
1995 Constitution was proceeded by two importanh@essions of inquiry.
The first was the Commission of inquiry into thelations of Human Rights
in Uganda, headed by Oder, JSC, (RIP). The sea@sdhe Constitutional
Review Commission headed by Odoki JSC, (as hewlas)(supra).

The first Commission established that there had bg®ss violation of
human rights including numerous extra-judicial ifiis, or many cases
where people simply disappeared. Indeed, evemgidine rule of Idi Amin,
there was a Judicial Commission set up to look fnissing persons.” Its
report listed many people as “missing, presumedddedhe Oder
Commission reported numerous instances of tortusere people were
burned with molten plastic materials, shocked weilctricity, buried alive,
hacked to death, put in boots of cars etc. Thin@ssion made certain
recommendations some of which were later to beidered by the Odoki
Commission and included in the draft Constitutibattwas presented to the

Constituent Assembly in 1993.
Therefore in debating it, the framers of the Cdnstn had in mind the

recent history of Uganda, characterised by grosses of human rights.

This explains the promulgation of the Constitutwith a full Bill of Rights
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but including clear exceptions where those werendowmecessary, and

modelled on International Instruments.

Article 22(1) is clearly meant to deal with and away with extra judicial
killings by the state. The article recognises shactity of human life but
recognises also that under certain circumstancesptable in the country,
that right might be taken away. The framers alsrewaware that the
Constitutional Commission had specifically soughd analysed views from
the public in Uganda about the retention of theldeanalty.

The framers of the Constitution were also awaréhefnumerous instances
of torture and other cruel punishments that hadadtarised our recent
history. They seem to have come out on these $pects of out history and
dealt with them by providing that life is sacrosaand may only be taken
away after due process up to the highest court,adted the President has
had opportunity to exercise the prerogative of mer©n the other hand,,
there must not be torture or cruel, inhuman or agigg punishment under

any circumstances.

In our view there is no conflict between article(®2and 44(a). Article
44(a) was not meant to apply to article 22(1) ag las the sentence of death
was passed by a competent court after a fairandlit had been confirmed
by the highest appellate Court. Such a sentendd oot be torture, cruel or
degrading punishment in the context of Article 24ad the framers intended
to provide for the non-derogable right to life, yhwould have so provided

expressly. But in light of the history and baakgnd they had at the time, it
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Is clear to us that the effect and purpose of W frovisions was to treat
the right to life with qualification but with theenessary safeguards, while
totally outlawing all other forms of torture, crushd degrading punishments
as had been found to have taken place in Ugandmy Mf the instances of
extra judicial killing and torture were found toveabeen meted out to
perceived political opponents. It is instructivett article 43 on general
derogation specifically states that “public int¢teshall not permit political

persecution or detention without trial.

We therefore agree with the Constitutional Courttiis ground that the
imposition of the death penalty in article 22(1)nist inconsistent with
articles 20, 24, 28, 44(a) and 45 of the Constituti Grounds l1and 2 of the

cross appeal must fail.

We wish to add that the right to life is so impaottthat the abolition of the
death penalty requires specific progressive measime the State to
eventually expressly effect such abolition. Thes lbeen done by many
countries all over the world who have specificghiyovided for no death
penalty in their Constitutions, or who have accededhe Optional Protocol

on the Abolition of the Death Penalty. Some Caunstins have not
gualified the right to life and it has been easytfe courts to rule that the
death sentence is unconstitutional as happenedurthSAfrica with the
MAKWANYANE case (supra) upon which the respondents have put so

much reliance.

In our view, theMakwanyanecase, so well and ably reasoned, is a good

authority for the abolition of the death sentenceats entirety, where the
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Constitution itself has not dealt with it. Inde€&HASKALSON B in his

comprehensive judgment, after reviewing the baakgdo to the

promulgation of the South African Constitution,tsthas follows at page

289.
“The death sentence was, in terms, neither sanc&dnor
excluded, and it was left to the Constitutional Qouo decide
whether the provisions of the pre-ConstitutionalWwamaking
the death penalty a competent sentence for murded ather
crimes are consistent with chap.3 of the Constituti If they
are, the death sentence remains a competent semtefioc
murder in cases in which those provisions are appble,
unless and until Parliament otherwise decides; lilely are not,
it is our duty to say so, and to declare such psiwns to be
unconstitutional.”

Later, at page 309, the learned President furttetes with regard to the

right to life:

“The unqualified right to life vested in every person by section

9 of our Constitution is another factor cruciallyelevant to
the question whether the death sentence is cruehuman or

degrading punishment within the meaning of Sectidd(2) of

our Constitution. In this respect our Constitutiomiffers

materially from the Constitutions of the United S&s and
India. It also differs materially from the European
Convention and the International Covenant.”(emphasis
added).
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The distinguished Judge reviewed many cases, alekdhfound that some
judges in those jurisdictions had argued for theonstitunality of the death
penalty notwithstanding provisions permitting itutbhe reaches his
conclusion in the context of the Soutfrican Constitution when he states:

“I am satisfied that in the context of our constition the
death penalty is indeed a cruel, inhuman and degray

punishment,”

SACHS, J, in his concurring judgment also agreesd Section 9 of the
South African Constitution guarantees an unqualifight to life. He states,
at page 389:-
“This Court is unlikely to get another case whichsi
emotionally and philosophically more elusive, andxtually
more direct. Section 9 states: “every person shadve the

right to life.” These unqualified and unadornedvords are

binding on the state .......... and, on the face of it, outlaw
capital punishment. Section 33 does allow limitats on
fundamental rights; yet, in my view, executing soome is not
limiting that person’s life, but extinguishing it.”(emphasis
added).

It appears to us clear enough that the situatiohtlae Constitution in South
Africa are materially different from those obtaiginn Uganda. The
Constitution of Uganda does not include the rightife under the general
provision dealing with derogation under article 4%hd 44 of the

Constitution. In Tanzania, the Court of Appealhe MBUSHUU (supra)

36



saved the death penalty under the general prowstonderogation from
fundamental Human Rights. But in Uganda the Cuartgin specifically
provides for it under a substantive article of tBenstitution, i.e. article
22(1). The subject of the death penalty was nivtfée the Constitutional
Court to fill in gaps as in the case of South Adric The Courts cannot now
take on the role of the Legislature to abrogatalsstantive provision of the
Constitution by a process of interpreting one @mn against another. In
our view, this is the work of the Legislature whwald indeed further study
the issue of the death penalty with a view to mticing appropriate

amendments to the Constitution.

The next issue for determination concerns the prons, in various laws,
for the imposition of the mandatodeath sentence for certain offences in
those laws. The Commissioner for Civil Litigatiovho represented the
appellant , combined grounds 1, 2, 6, and 7 oafipeal.

She, argues that the various laws of Uganda whiebcpibe the mandatory
death sentence are not inconsistent with nor dg toatradict article 21,
22(1), 24, 28, 44(a) and 126(1) of the Constitutidro her, the mandatory
death sentence is like any other mandatory semtender the laws of
Uganda, and being mandatory does not make it uhtutimmal. She relies
on article 22(1) which provides for the death pgnand on article 21(4)
which provides that nothing shall prevent Parliatmiam enacting laws
necessary for making provisions that are requigedd made under the
Constitution. To the learned Commissioner, theldeanalty and the laws

that provide for it are made under article 21. rEfme, she contended,
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prescribing for a death penalty upon convictionng inconsistent with
article 21 nor does it contravene any provisiothef Constitution.

She further contends that the mandatory sentencgussfiable and

demonstrably necessary in Uganda within the corakatticle 21(4) and 43
as it reflects the views of the people of Uganddince under article 43
Parliament is allowed to derogate from the varioghts and freedoms,
prescribing for the mandatory death penalty is mithhis mandate. The
mandatory sentence ensures that different people ave committed a
similar offence do not get different sentences.e 8tvoked article 21(1),
21(2) and 21(3) to fortify her argument. She fartltontended that the
criminal justice system in Uganda did not provide ¥arious degrees of an
offence as in some other jurisdictions, and theeere equivalents of our
articles 21 and 126. She supported the dissentidgment of Mpagi-

Bahigeine, J.A in that regard.

Counsel further argued that since the court hasaadion to determine the
appropriateness of the sentence even before camyicthe mandatory
sentence does not deprive the court of its dismreti

On the other hand, Prof. Sempebwa, who arguedatbe for the respondents
on this point, supported the decision of the Camsbnal Court that the
mandatory death sentence was unconstitutional.. sidemitted that the
provisions of the Penal Code which provides for thandatory death
sentence for murder and aggravated robbery, wearensgistent with the
Constitution notwithstanding that there may haverba fair trial before

conviction. But, to him, fair trial as envisaged article 22(1) included
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conviction and sentencing. Pleading mitigation wag of fair trial in all
other non-mandatory sentences. The fact that atitig was not expressly
mentioned as a right in the Constitution does egiride it of its essence as a
right because the rights in the Constitution areexbaustive. Mitigation is
an element of fair trial. He relied the caseMiTHU —Vs- STATE OF
PUNJAB 1983 SOL CASE NO. 026nd REYES -Vs- QUEEN, [2002]
UK.PC 11.

Counsel further argued that the second elementtidea22(1) relates to
confirmation of sentence. The conviction and seceeof death must, before
its execution, be confirmed by the highest appelaiurt, in this case the
Supreme Court. In counsel’'s view to confirm implee discretion whether
to confirm or not. A sentence which has been fikgdaw to be passed
upon conviction, deprives the court of that sentendiscretion. Therefore
the mandatory sentence becomes inconsistent wehQbnstitution and
therefore unconstitutional. Even in jurisdictidik® the United States which
prescribe for various degrees of murder, for examphe mandatory
sentences have been adjudged to be unconstitutidtalcited the case of
WOODSON —-Vs- NORTH CAROLINA1976) 426 US 280.Furthermore,
he argued, mandatory death sentences were cruahlamsan because they
do not differenciate between offenders, therebyerafing Article 24.
Murder may be committed under different circumsemnc He further cited
the Malawiancase ofKAFANTANYENI & OTHERS —-Vs- ATTORNEY
GENERAL, Constitutional Case No. 12 of 2005 (Malgwiin support
Finally, counsel submitted that sentencing is atenatf law and part of the
administration of justice which under article 126 a preserve of the

Judiciary. Parliament should only prescribe theximam sentence and
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leave the courts to administer justice by sentenoiffienders according to
the gravity and circumstances of the case. Heegrapurt to confirm the
judgment of the Constitutional Court on this issue.

In considering the constitutionality of the mandgtaeath sentence, we
think it is important to consider certain provissomwf the Constitution.
Article 20 states that fundamental rights and fomesl are inherent and not
granted by the State, and directs all organs ardags of Government and
all persons to respect, uphold and promote thogketsriand freedoms.
Article 21(1) states as follows:-

All persons are equal before and under the law ith spheres

of political, economic, social and cultural life ahin_every

other respectand shall enjoy equal protection of the laiv

(emphasis added).

Article 28 guarantees the right to fair hearingn particular the following
deserve note: Article 28(1) states:
“In the determination of civil rights and obligatias or any
criminal charge, a person shall be entitled to aifaspeedy
and public hearing before an independent and imgattcourt

or tribunal established by law”

Article 28(3)(e) states:“Every person who is charged with a criminal
offence shall -
(e)In the case of any offence which carries a senterafedeath
or imprisonment for life, be entitled to legal repsentation at
the expense of the state;”
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In our view, these provisions, bring out a numtieamportant factors. First
the rights of each individual are inherent. Seltpnall persons are equal
before and under the law. Thirdly, a person istledtto a fair, speedy and
public hearing before an independent and impattialnal. Fourthly, in a
case that carries a death sentence, the statgonowgde legal representation
to the accused person. This can only be becausefrimers of the
Constitution deemed that an offence carrying aldpanalty is so heavy and
so important that all help and latitude must beegito the accused person

for that person to have a fair trial.

A trial does not stop at convicting a person. pihecess of sentencing a
person is part of the trial. This is because thatowill take into account the
evidence, the nature of the offence and the circamegs of the case in order
to arrive at an appropriate sentence. This isriglesvident where the law
provides for a_maximunsentence. The court will truly have exercised its

function as an impartial tribunal in trying and @mtinga person. But the

Court is denied the exercise of this function whte sentence has already
been pre-ordained by the Legislature, as in capdaks. In our view, this

compromises the principle of fair trial.

Then there is the other aspect of the right of lyubefore and under the
law. Two provisions stand out: Section 94 of Tm&l on Indictments Act
provides thus:-
“If the accused person is found guilty or pleads iy, the
judge shall ask him or her whether he or she hasy#nng to
say why sentence should not be passed upon him er h
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according to law, but the omission so to ask himlwar shall

have no effect on the validity of the proceedings.”

It would appear that the reason why the accusesbpés given this right is
so that he may present some mitigating factors) evéhis late stage, which
may affect the sentence to be passed on him or her.

Then there is section 98 which allows the courintake inquiry before
passing sentence, in all cases except when themnsento be passed is of
death. The Section states thus:-

“The Court, before passing any sentence other tharsentence

of death may make such inquiries as it thinks fit in ordep
inform itself as to the proper sentence to be paksand may
inquire into the character and antecedents of theccased
person either at the request of the prosecutiontbe accused
person and may take into consideration in assessihg proper
sentence to be passed such character and antecedraluding
any other offences committed by the accused pensbether or

not he or she has been convicted of those offeneasept that:-

(a) the accused person shall be given an opportunityctinfirm,
deny or explain any statement made about him or lzard in
any case of doubt the court shall in the absencdeagfal proof of
the statement ignore the statement.

(b) No offence of which the accused person has not beenvicted
shall be taken into consideration in assessing peosentence
unless the accused person specifically argues tthegt offence
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shall be taken into consideration and a note of theequest

shall have been recorded in the proceedings;....”

We find this provision troubling. First it providen essence that a person
accused of stealing a chicken may not only be heamitigation, but may
actually request the court to inquire into his auter and antecedents for
purposes of assessing appropriate sentence fowiiig on the other hand,
a person accused of murder and whose very lifd stake, may not do
likewise. We think this is inconsistent with thengiple of equality before
and under the law. Not all murders are committed the same
circumstances, and all murderers are not necessdrthe same character.
One may be a first offender, and the murder maye Haen committed in
circumstances that the accused person deeply semmdtis very remorseful.
We see no reason why these factors should nottdesfare the court before
it passes the ultimate sentence.

We also find this provision curious in light of ialeé 121(5) of the

Constitution which states:-
Where a person is sentenced to death for an offeneatten
report of the case from the trial judge or judges person
presiding over the court or tribunal, together witsuch other
information derived from the record of the case elsewhere
as may be necessary, shall be submitted to the ulyi
Committee on the Prerogative of Mercy.”

The question that arises from this is: If the jedygll have been prevented

by Section 98 of the TID from carrying out an inguwhen the accused

43



person is still before him, on what basis will hetevthe report required of
him under article 121(5) of the Constitution? slreasonable to deduce that
in fact by virtue of article 121(5) the judge isliged to conduct an inquiry
and that section 98 of the TID is inconsistent wilfat article of the

Constitution.

In our view if there is one situation where thenfeas of the Constitution
expected an inquiry, it is the one involving a tiepenalty. The report of
the Judge is considered so important that it foansasis for advising the
President on the exercise of the prerogative ofcynenWhy should it not

have informed the Judge in passing sentence ifirghglace.

Furthermore, the administration of justice is achion of the Judiciary
under article 126 of the Constitution. The enprecess of trial from the
arraignment of an accused person to his/her santers; in our view, what
constitutes administration of justice. By fixingnaandatory death penalty
Parliament removed the power to determine sent&ooe the Courts and
that, in our view, is inconsistent with article 1@6the Constitution.

We do not agree with learned counsel for the Aggr&eneral that because
Parliament has the powers to pass laws for the gowdrnance of Uganda,
it can pass such laws as those providing for a atangl death sentence. In
any case, the Laws passed by Parliament must bsistemt with the

Constitution as provided for in article 2(2) of tBenstitution.

Furthermore, the Constitution provides for the safi@an of powers between

the Executive, the Legislature and the Judicianpny law passed by
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Parliament which has the effect of tying the hawfisthe judiciary in
executing its function to administer justice is ansistent with the
Constitution. We also agree with Prof. Sempebwaitfe respondents, that
the power given to the court under article 22(1gslnot stop at confirmation
of conviction. The Court has power to confirm batbnviction and
sentence. This implies a power NOT to confirm, lymg that court has
been given discretion in the matter. Any law tfeters that discretion is

inconsistent with this clear provision of the Catusion.

We are of the view that the learned Justices ofGbastitutional Court

properly addressed this matter and came to thet kghclusion. We

therefore agree with the Constitutional Court thHitthose laws on the
statute book in Uganda which provide for a mandattgath sentence are
inconsistent with the Constitution and therefore \arid to the extent of that
Inconsistency. Such mandatory sentence can onlgdgagded as a maximum
sentence. In the result, grounds 1. 2, 6 andtiieodppeal must fail.

We now turn to the issue of delay in execution g sentence of death.
Counsel for the appellant argued grounds 3, 4, & &rtogether. She
contended that articles 24 and 44(a) of the Cantit, or any other
provision thereof, do not set a time limit withirhieh the sentence of death
must be carried out after the judicial processe &tyued that article 121 of
the Constitution confers on the President the gagiee of mercy without
setting out the time frame within which he is toemise that mercy.
Therefore any delay in execution of the sentencedefth is not
unconstitutional. She citeMICHAEL De FREITAS -Vs- GEORGE
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RAMOUTAR BENNY & OTHERS (1976) A.C. 23%n support of the
argument that delay is not unconstitutional . findher argued that it would
be unconstitutional to impose time limits within ialn an execution should
be carried out, or within which the President naistrcise the Prerogative
of Mercy. To her any delay allows the convictedspea to live longer in

hope of a reprieve, and that executions shouldeatished.

On the other hand, Counsel for the respondentsdrthat staying on death
row for a long time causes the suffering of thedttierow syndrome” which
itself amounts to a cruel and inhuman or degratiegtment or punishment.
He submitted that all the respondents had beereathdow for a long time,
and that in Uganda the average length of stay @thd®w was 10 years.
He clarified that by arguing that long delay wascamstitutional, the
respondents were not seeking early execution, kareveontending that
having been kept on death row for a long time, xecate them would
amount to a cruel, inhuman punishment contraryrticles 24 and 44(a) of
the Constitution. He submitted that the casRIbEY cited by the appellant
had been over-ruled byPRAT and MORGAN -Vs- ATTORNEY
GENERAL OF JAMAICA [1994] 2 A.C. 36 Counsel sought to rely on
the case o€CATHOLIC COMMISSION FOR JUSTICE AND PEACE IN
ZIMBABWE —-Vs- ATTORNEY GENERAL & OTHERS (1993) 2 L®
279 which decided that a long delay on death row catisesdeath row
syndrome which is cruel and inhumafnhe case oDE. FREITAS, citedby
the appellant had also been over-ruled RgEVILLE LEWIS -Vs-
ATTORNEY GENERAL OF JAMAICA and ANOTHER [2001] 2 A 50
which held, inter alia, that to execute a persomw Wwhd been on death row

for over six years after conviction would amounirtouman treatment.
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Counsel therefore supported the findings and dwatisi the Constitutional
Court on these issues and prayed for the dismsdhese grounds of

appeal.

These grounds raise one fundamental question: wiheeath sentence has
been passed lawfully, can there be superveningtewvemch can render the
carrying out of such death sentence on the condémngoners to constitute
inhuman and degrading treatment contrary to ar@2dleof the Constitution
The Constitutional Court held that to execute adeomned person after three
years on death row from the time when the last l&dpecourt confirmed the
sentence is cruel and inhuman and therefore atwinlaf article 24 of the

Constitution.

Perhaps we should start with establishing the Isgslis of a person who
has been sentenced to death and the sentence daschefirmed. A

condemned person does not lose all his other raghtshuman being. He is
still entitled to his dignity within the confines$ the law until his sentence is
carried out strictly in accordance with the lawhefe are many authorities to
that effect cited in the judgment of the Constao@l Court. Some key
features seem to underline what is regarded agi¢la¢gh row syndrome.
These are, first, the element of delay between wheiprisoner is sentenced
to death and when the execution actually takeseplakhere is the natural

fear of death that the prisoner has to live withstantly for a long time.

The second element that has been considered bisaouwther jurisdiction,

is that of prison conditions under which the prieions kept pending
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execution. In the Catholic Commission case, (uir@ Supreme Court of
Zimbabwe set aside the death sentences becauappbiants had been on
death row for 5 years, in “demeaning conditiondt’ was held that the
prolonged delay in those condition caused prolongedtal suffering which
amounted to cruel and inhuman treatment, and tip&triad of more than 2

years tended to be inordinate delay.

The Constitutional Court, in our view, correctlydaelssed the issue and

correctly analysed the evidence. Okello, JA, whote/the lead judgment,

after reviewing the evidence stated thus:-
The above evidence has not been controverted. oltrpys a
very grim picture of the conditions in the condentheection
of Luzira Prison. They are demeaning physical coinns.
Such conditions coupled with the treatment meted oo the
condemned prisoners during their confinement, agpdged by
the above evidence, are not acceptable by Ugandandards
and also by the civilised international communities
Inordinate delays in such conditions indeed const#é cruel,
inhuman or degrading treatment prohibited by artes 24 and
44(a) of the Constitution of Uganda.”

“To determine whether there has been an inordinadelay.,
the period when the condemned prisoner has spenttba
death row, in my view, should start from when histh
sentence has been confirmed by the highest appel@ourt.
Appeal process for a prisoner convicted of a capdfence is
mandatory. In Uganda, there is a two steps appsgdtem.
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An appellant has no control over the time the app@aocess
should take. While the appeal process is on, a demned
prisoner has hope of his conviction and sentenceinige
revised. It is the time taken between the confation of
his/her sentence and execution, when the condempasioner
has virtually lost all hopes of surviving executipthat should
determine whether or not there has been an inordieaelay.”

We fully agree. However one must remember the e@wmic of the

condemned persons that they do not seek a quiduese when they argue
against inordinate delay. Indeed, it would be atreaiction in terms for

one to argue against the death penalty while asdinge time arguing that it
must be carried out with speed.

According to various international instruments athe cited in this
judgment, a person who has been sentenced to shesthbe given as much
latitude as possible to exhaust not only the capriellate processes but
even all appeals for clemency before the sentehakeath is carried out.
For example in theSAFEGUARDS GUARANTEEING OF THE
PROTECTION OF THE RIGHTS OF THOSE FACING THE DEATH
PENALTY, a Resolution 1984/50 of #5Viay 1984 of the United Nations
Economic and Social Council, paragraphs 7 ande8et state as follows:-
7.  “Anyone sentenced to death shall have the rightdeek pardon
or commutation of sentence; pardon or commutatiohsentence

may be granted in all cases of capital punishment.”
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8.  “Capital punishment shall not be carried out pendjrany appeal
or other recourse procedure or other proceeding atahg to

pardon or commutation of the sentence.”

We believe these provisions are part of the evghatandards of common
decency, namely that society should not wish to @yperson to death
expeditiously. The rationale for this must be hseathe death sentence is
final. It extinguishes life. It should therefonet be carried out in a hurry.
There have been reported too many instances wieesens who have spent
many years on death row are finally found to hagerbwrongly convicted
and been released or had their sentences commuiadi such persons been
executed so as to avoid their suffering of the leatv syndrome, it would
have been gross miscarriage of justice, far wdraa tleath row syndrome.
In our view it calls for a balance so that whil@erson exercises his rights
under the law to exhaust all avenues under thebkfare he is executed, he
at the same time is not unduly kept in prison sgna sentence that he was
not sentenced to. We must also add that persariersed to death need
not be held in demeaning conditions as has beetifigdsto. The
government and all those who inspect prisons munsture that the
conditions under which all prisoners are kept 8yriconforms to the law

and to international standards.

The Constitution provides for the prerogative ofrcygeexercised by the
President under Article 121. This is based onghglish model where the
Sovereign could exercise mercy over a person ctetiby the courts.
Many countries have adopted this system, inclutiiegUnited States whose

Constitution has, in some respects, influencedGbastitution of Uganda.
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The Supreme Court of the United States has expaoundethe matter of
executive clemency in the case FERRERA —-Vs- COLLINS, 506 U.S.
390 (1993). In his judgment cited INDEATH PENALTY CASES,
LEADING U.S. SUPREME COURT CASES ON CAPITAL
PUNISHMENT, at page 301, Chief Justice Rehnquist states thus:-

“Our Constitution adopts the British model and giseto the
President the “Power to grant Reprieves and Pardoios

offences against the United States”......... In UNITED
STATES -Vs- WILSON...... Chief Justice Marshall

expounded on the President’s pardon power:

“As this power had been exercised from time immembby
the executive of that nation whose language is olanguage,
and to whose judicial institutions ours bear a cks
resemblance; we adopt their principles respectingpet
operation and effect of a pardon, and look into thé&ooks for
the rules prescribing the manner in which it is toe used by

the person who would avail himself of it.

“A pardon is an act of grace, proceeding from theower
entrusted with the execution of all laws, which erpts the
individual, on whom it is bestowed from punishmethte law
inflicts for a crime he has committed. It is theipate, though
official act of the executive magistrate, deliverei the
individual for whose benefit it is intended, and to
communicated officially to the court. It is a cotigient part
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of the judicial system, that the judge sees onlyhwjudicial
eyes, and knows nothing respecting any particulase, of
which he is not informed judicially. A private dde not
communicated to him, whatever may be its charactehether
a pardon or release, is totally unknown and canno¢ acted
on. The looseness which would be introduced intaligial
proceedings, would prove fatal to the great prinep of
justice, if the judge might notice and act upon tscnot
brought regularly into the cause. Such a proceegijnin
ordinary cases, would subvert the best establispéadciples,
and overturn those rules which have been settled thg

wisdom of ages.”

The learned Chief Justice observes that althougiCtnstitution vests in the
President a pardon power, it did not require tlag¢estto enact a clemency
mechanism. He continued thus:-
“Executive clemency has provided the “fail safe” imur
criminal justice system ......... It is an unalterable fact that
our judicial system, like the human beings who adnsiter it,
is fallible. But history is replete with exampled wrongfully
convicted persons who have been pardoned in the evak

after-discovered evidence establishing their innoce.”

Our Constitution provides for more or less the sapwmsition as the
American one on the matter of Prerogative of mercgarned Counsel for
the Attorney General argued that since the Cotistituitself does not

provide for a time limit within which to exercisled prerogative of mercy, it
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IS not up to the courts to impose such time limgghis would tantamount to

interference with executive privilege.

There is sympathy for that view. However, one #holook at the

Constitution as a whole to determine the purposkedfect of the various
provisions. The right to fair hearing provided forArticle 28 envisages a
fair, speedy and public trial. The right to libem Article 23 envisages that
one’s liberty may be compromised in execution afoart order. In our
view, these provisions mean that a person who adsalspeedy trial should
only have his liberty compromised in execution ofsentence of court

without delay The person would thereby serve his due sentndaegain

his liberty. In the case of a sentence of deathomld mean that after the
trial, the processes provided for under Article $abuld be put in motion as
quickly as possible so that the person knows Hhis, fee., whether he is
pardoned, given a respite or remission or whether gentence is to be
carried out. It could not have been envisagedhay@onstitution makers
that article 121 could be used to keep personsathdow for an indefinite
period. This in effect makes them serve a longopeof imprisonment

which they were not sentenced to in the first plaE®idence was given of
persons who have spent as long as 18 or 20 yeadeath row without

decisions by the Executive as to their fate. T¢wslld not have been
envisaged by the Constitution.

Although the Constitution does not provide forradilimit within which the
President may exercise the prerogative of mercye bas to take, by
analogy, the provisions of the Interpretation AcBection 34(2) thereof

provides thus:
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“Where no time is prescribed or allowed within wihic

anything shall be done, that thing_shall be done tout

unreasonable delayand as often as due occasion arises.

(emphasis added).

Article 121 sets up a permanent body called theigady Committee on the
Prerogative of Mercy which is chaired by the Atiey General. We see no
reason why this committee, charged with advisirgRhesident, should not
process the cases of all persons sentenced to @aeatmatter of priority and
without unreasonable delay and advise the Presammrdingly. Likewise,
once advised, we see no reason why the Presidgmonanake his decision
without unreasonable delay. One has to bear inl thiat a person’s life and
liberty is at stake here. In our view, the Presidaust not delay to take a
decision whether to pardon, grant a respite, suibsta lesser sentence or
remit the whole or part of the sentence. The |lawisages that even the
President will act without unreasonable delay. hbdd otherwise, would
mean that the President could withhold his decigidefinitely or for many
years, and the person would remain on death rothetpleasure of the
President. In our view this would be contrary twe tspirit of the

Constitution.

The Constitutional Court held that a period of mibvan three years from the
time when the death sentence was confirmed by idpeest court would
constitute inordinate delay. We agree. As sooithashighest court has
confirmed sentence, the Advisory committee on trexrdgative of Mercy
and the Prisons authorities should commence toepsothe applications of

condemned persons so that the President is adwigbdut unreasonable
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delay. In that way, a person sentenced to deatlidagpend considerably
less time on death row without knowing conclusiveiy fate. The appeal
process itself will in all probability have takerveral years. If the
President decides that the death sentence beccauigso be it.

In the circumstances, We agree with the Constitali@ourt that to hold a
person beyond three years after the confirmation sehtence is

unreasonable.

Although it has been suggested as inNMakwanyanecase (supra) that the
period of delay should be counted from when thdesee of death is first
pronounced, we have taken the view, as the Cotstiall court did, that the
period of trial and appeal, i.e. the judicial pregeshould be counted out.
From the time a person is charged with a capiténae carrying a
mandatory death sentence as has been the casepethah knows that he
may be convicted. His anxiety and worry aboet death sentence would
start from there. One may even add that he kneshould have known the
consequences when he committed the offence. Buinbws that he is
entitled to put his defence before a court andotiesecution has the burden
of proving the case beyond a reasonable doubt. thEeefore has a real
chance of getting acquitted or being found guiltyaoclesser offence like
manslaughter, if the offence charged was murdet,gat a lesser sentence.
Even after conviction and sentence of death has beposed, in Uganda,
the convicted person has a constitutional riglappeal to a higher court and
legally argue against his conviction even at theease of the state in terms
of legal representation. He has a constitutioigditto appeal to the highest

court which has to confirm his conviction and sangbefore that sentence
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can be carried out. It is after the last highemirc has confirmed both
conviction and sentence that the person now tealily faces the death
penalty, as he is now at the mercy of the Presidév# are of the view that
it is this stage which should count for the purgostthe argument about the
delay in execution of the death sentence. Theyduelsst be in respect of the
execution of a death sentence that has been cadfirny the highest
appellate court as provided by article 22(i) of @enstitution. Before that,

the sentence cannot be carried out.

We have already said in this judgment that thietrig life is so fundamental
that there should be no rush to extinguish it. &beused person must be
given all reasonable time to prepare his defenceppeal as the case may
be. There may be inherent delays in the processabfand appeal, but the
person still has his right to life and has hopeswéceeding legally in the
courts. For that reason it is only reasonable thatperiod to be regarded as
delay in execution of the sentence must only sthen the sentence of death

IS executable i.e. after it has been confirmedhgyhtighest court.

What is the effect of an unreasonable delay ontharaise constitutional

death sentence. This, in our view, was adequateswered by the High

Court in theMBUSHU case where court stated thus:
“When a prisoner who has been on death row for
several years approaches the courts for relief, he
Is not seeking to be put to death expeditiouslyt bu
rather, he is saying that the long period he has
spent on death row, coupled with the agony and
anguish of death row endured for several years,
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plus the horrible conditions under which he is
kept, is such as to render his execution at that
particular time cruel and inhuman as to offend
the constitutional prohibition against cruel and

inhuman punishments....he would not be

challenging the leqgality or appropriateness of the

original sentence of death. He would be

accepting the validity of that original sentence

but merely arquing that the juxtaposition of the

intervening delay, and prolonged anguish of

death row, which has been appropriately

described as the “living hell” is such as to render

it particularly inhuman to execute him at that
stage.” (emphasis added).

This passage was quoted with approval by Twinomujl/a We agree with

We observe that the Constitutional Court extiaely considered the

subject of inordinate delay in carrying out a des#imtence, and we fully

concur with the court in that respect. We wouldeaghat a delay carrying

out sentence beyond three years from the date wWieesentence of death

was confirmed by the highest court constitutes aswaable delay.

At the end of a period of three years after thehésy appellate court

confirmed the sentence, and if the President statllhave exercised his

prerogative one way or the other, the death seatshall be deemed to be

commuted to life imprisonment without remissiom the result, grounds 3,

4,5 and 8 of the appeal must fail.
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The next issue for determination is the constihdlily of hanging as a
method of carrying out the death sentence whidomained in ground 3 of
the cross appeal. Mr. Sim Katende argued this issuebehalf of the
Respondents. He criticized the Constitutional i€dar holding that
hanging was constitutional because the death pyewals allowed by article
22 of the Constitution. Counsel argued that if tle&asoning of the
Constitutional Court were to be upheld it would mehat any method of
execution would be constitutionally acceptable. ddbmitted that hanging
Is provided for by section 99 of the Trial on Irithents Act. It is not
provided for in the Constitution itself. Thereforee argued it can be
challenged if it is inconsistent with or in conteation of any provision of
the Constitution. In this respect he submitted lt@ging had been stated to
the a cruel, inhuman and degrading punishment exMBUSHU and
MAKWANYANE cases. The evidence of experts and other witeesse
particularly the affidavit of Antony Okwanga andrB&gwang had shown
that hanging was cruel, inhuman and degradingemtanner it was carried
out, the way it affected other prisoners and thg waaffected even the
executioners themselves. This was inconsistet ant in contravention of
article 24 and 44(a) of the Constitution. He mklen the ABUKI case for
the proposition that in interpreting the Constauatipurpose and effect must
be looked at, and that there can be no derogatioatssever from the
freedom from torture, cruel, inhuman or degradinmiphment. He also
cited THE CATHOLIC COMMISSION case wher&UBBY, CJ.,observed
as follows:-

“It cannot be doubted that prison walls do not keeput

fundamental rights and protections. Prisoners aret, by
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mere reason of a conviction, denuded of all the hig they
otherwise process. No matter the magnitude of trane,
they are not reduced to non-persons. They retaih lmsic
rights, save those inveritably removed from them Iaw,
expressly or by implication. Thus, a prisoner winas been
sentenced to death does not forfeit the protectafforded by
Section 15(i) of the Constitution in respect of hiszatment
while under confinement.”
Counsel conceded that every punishment involves, it submitted that
the degree of pain in hanging was excessive. Itbdurelied on ABUKI
for the proposition that rights and freedoms guteah by the constitution
are to be interpreted having regard to evolvinghddasds of common
decency. Hanging violated those standards anddlhloerefore be held to

be unconstitutional.

This issue no doubt raises some difficulty. Thiiallty arises from the
fact, as already found, that the Constitution ftpelmits the death penalty,
even though some other jurisdictions have decitiadl the death penalty
itself violates those standards of common decemd lsave outlawed it.
Those who have outlawed it are no longer concemiéa the manner of
carrying out the death sentence. In MBUSHUU case (supra) the High
Court considered the totality of the death penaky, the sentence itsghd
the manner of carrying it out, in coming to the dosion that the death
penalty was a cruel punishment. If the Constitutipermits the death
penalty, the difficulty must be to identify that thed of carrying it out that
will extinguish the life of the condemned persorihwut causing excessive

pain and suffering.
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In the instant case, counsel for the appellantse hangued the issue of
hanging in the alternative. Their argument is #han if it is found that the
death penalty is provided for in the Constitutithen the manner of carrying
it out by hanging is unconstitutional as it congés a cruel and degrading

punishment.

As indicated above, counsel relied on the Abukiecasn our, view, the
Abuki case must be put in its proper context. Hattcase the Penal Code
provided for the offence of practising witchcradnd for the sentence of
imprisonment and/or banishment as punishment ummviction for that
offence. The court ordered that the accused semperiod of 10 years of
banishment from his home after serving the ternmpisonment. It is that
punishment that was found to be cruel, inhumandeggtading and therefore

unconstitutional.

In this case, the punishment prescribed for capifeinces is death. In this
judgment we have said that provided the conditgiated in article 22(1) of
the Constitution are fulfilled, the death penakyconstitutional. Therefore
what remains to be determined is the manoér carrying out the

constitutionally permitted punishment.

The UN resolution on safeguards guaranteeing tdiegiof those facing the
death penalty (supra) state in paragraph 9 thereof:
“ Where capital punishment occurs, it shall be casd
out so as to inflict the_minimum _possible sufferirig

(emphasis added).
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What is recognised is that suffering must necdgsha part of the death
process, but that it must be minimized. In ourwa@ne would need to make
a comparative scientific study of the various mdthof carrying out the
death sentence to determine which one imposesslefering than the
others.

As the Constitutional Court observed, hanging heenbused in Uganda to
carry out death sentences since 1938. The fraofi¢ghe Constitution were

aware of the method used when they provided ford#ah sentence. It is
not in dispute that fear, anguish, etc must accompasentence of death by
hanging. But then which method of carrying outeattd sentence does not

invoke these natural instincts in a normal humandie

Counsel for the Respondents argued in their wrigabmissions that:-
“Most jurisdictions which still retain the death paity, including the USA
and China which carry out the most executions inetlworld to-day, have
moved away from hanging to the more humane lethajection.” They
urged the court tdcompel the Legislature to prescribe a more humane

method of execution.”

While we appreciate the argument of learned courisete is no evidence
on record to show that in fact the lethal injectimethod is any more
humane than hanging, that it produces no paint that it does not produce
any mishaps as may happen during hanging. Thkeate evidence to show
that the persons who do the injection are anyttassnatised than those that
carry out the hanging. There are also many casthat still use hanging.

We do not know whether lethal injection causes $g anguish, fear or
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pain. Nonetheless, since the law requires thatugie be done in a manner
authorised by law, it must have been envisagedttietegislature would
continue to study scientifically the available nugth of execution and adopt
and provide for one which conforms to thev6lving standards’of decency.
We would indeed urge our legislature to do just.thBut for now we are
inclined to the view that the pain and sufferingpexenced during the
hanging process is inherent in the punishmentetiath penalty which has
been provided for in the constitution. We woule@rédfore not say it is
unconstitutional in the context of article 24 ottRonstitution. We have
considered the affidavit evidence of Dr. Haroldltdan and Dr. Albert. C.
Hunt in support of the respondents. Although baigpute the notion that
hanging causes instantaneous death, they agreeldhtit occurs within a
fairly short time i.e. “over several minutes.” DHunt refers to a scientific
article published by Drs. Ryle James and NasmigtithJ(Exhibit (AHI)
which also casts doubt on the notion that hangawges instant death. But
that article concludes as follows:-
“However, hanging, even without cord damage usuatiguses
death rapidly either by compression of the carotuditeries
reflex cardiac arrest due to carotid sinus stimuia , various
obstruction or airway obstruction. “Dancing” on té end of
the rope may, in many cases be decerebrate twitghor
“fitting” rather than struggling and whilst death nay not be

instantaneous, unconsciousness is probably usugdigid.”

In our view, the issue is not whether the methbdxecution causes instant
death, but whether it causes minimum possible gaghsuffering. If there is

a proved method that causes instant death, it woedhinly be preferable.
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But in these circumstances, a method that causath deithin minutes
would, in our view, meet the standard of not cagsixcessive pain and

suffering.

Before we leave this subject, we wish to urge thatLegislature should re-
open debate on the desirability of the death pgnaltour Constitution,
particularly in light of findings that for many yeano death sentences have
been executed yet the individuals concerned coatiobe incarcerated on
death row without knowing whether they were pardimad their sentences
remitted, or are to be executed. The failure, s&for neglect by the
Executive to decide on those death sentences vgeelth to indicate a desire

to do away with the death penalty.

In the result, by unanimous decision we disnhgsdppeal, and by majority
decision we dismiss the cross appeal.
We confirm the declarations made by the ConstinatioCourt and, we

would modify the orders made by that court as fedin

1. For those respondents whose sentences were alteaflyned by
the highest Court, their petitions for mercy unddicle 121 of the
Constitution must be processed and determinedniiitinee years
from the date of confirmation of the sentence. evéhafter three
years no decision has been made by the Executnee,déath
sentence shall be deemed commuted to imprisonnmantifé

without remission.
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2. For those respondents whose sentences arose feomahdatory
sentence provisions and are still pending beforapgellate Court,
their cases shall be remitted to the High Courtliem to be heard
only on mitigation of sentence, and the High Conaly pass such
sentence as it deems fit under the law.

3. Each party shall bear its own costs.

DATED at Mengo this 22l day of January 2008.

B. Odoki
Chief Justice

J.W.N. Tsekooko
Justice of the Supreme Court

J.N. Mulenga
Justice of the Supreme Court

G.W. Kanyeihamba
Justice of the Supreme Court

Bart M. Katureebe
Justice of The Supreme Court

C. Kitumba
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IN THE SUPREME COURT OF UGANDA
AT MENGO
[CORAM: Odoki, CJ; Tsekooko, J.S.C., Mulenga, J.SKanyeihamba,
J.S.C., Katureebe, J.S.C., Kitumba, Ag. J.S.C.nHge\Ntende, Ag. J.S.C. ]
CONSTITUTIONAL APPEAL NO. 03 OF 2006
BETWEEN

ATTORNEY
GENERAL.....oo e APPELLANT

AND
SUSAN KIGULA & 416
OTHERS........... . RESPONDENTS

(An appeal and Cross Appeal from the decision ef th
Constitutional Court at Kampala Okello, Mpagi-Bagiitg,
Twinomujuni, Byamugisha, Kavuma, JJA in Constitoab
Petition No. 6 of 2003 dated "1Qune 2005.)

Judgment of Egonda-Ntende, Ag. J.S.C.

| have had the benefit of reading the majority jmeégt in draft. | agree that
the death penalty is constitutionally permitted tagretfully do not agree
that Articles 24 and 44 of the Constitution do apply to Article 22(1). For
that reason | shall in the judgment below deal @ribunds No.1 and No.3

of the Cross Appeal. However, | agree with the migjgudgment that this
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appeal and the cross appeal (save for groundsand.ho.3) should fail for
the reasons set forth in the majority judgment.

Ground No. 1 of the Cross Appeal

Ground No.1 of the Cross Appeal states,

‘1. That the learned justices of the ConstituticBalirt
erred in law when they held that Articles 24 and4f the
Constitution of the Republic of Uganda 1995 as atedn
(hereinafter referred to as “the Constitution” whrohibit
any forms of torture, cruel, inhuman and degrading
treatment or punishment were not meant to apphrticle
22(1) of the Constitution.’

Connected to this ground is ground no.3 of the £Agspeal which is stated

as follows,

‘3. That in the alternative but without prejudicethe above,
that the learned justices of the Constitutional i€etred in
law when they found as a question of fact and lzat t
hanging was a cruel, inhuman and degrading tredtaren
punishment but held that it was a permissible fofm
punishment because the death penalty was perrboiytéte
Constitution.’

In the court below the issue that was decided avekgise to the above

grounds in the cross appeal was framed in thevialigp manner:

‘4. Whether Section 99(1) of the Trial on Indictm®Atct
which prescribes hanging as the legal method of
implementing the death penalty is inconsistent &itd in
contravention of articles 24 and 44 or any othewigions
of the Constitution?’

This issue was argued in the court below in theradttive to the first 2
iIssues that dealt with whether the death penalt/aoastitutionally

permissible. The findings and holding of the Cdnstinal Court on those
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two issues are therefore of some interest to tigirfgs and holding of the
Court on its issue no.4. | will set out below wtteg majority of
Constitutional Court held and the reasons therenfoespect to whether or
not Articles 24 and 44 (a) of the Constitution agqblto Article 22(1) of the
Constitution.

Okello, J.A., (as he then was) stated,

‘Article 22(1) recognises death penalty in exeaquind a
sentence passed in a fair trial by a court of cdaenge
jurisdiction in respect of a criminal offence undee laws of
Uganda and the conviction and sentence have bedinned
by the highest appellate court in Uganda. Thisligxception
to the enjoyment of the right to life. To that extedeath
penalty is constitutional. Article 24 outlaws amyrh of
torture, cruel, inhuman or degrading treatmentuwrighment.
The imposing question to answer is whether the dérarof the
Constitution intended to take away, by article thé, right they
recognised in article 22(1)?’

The learned Justice of Appeal discussed some catmngajurisprudence
and then continued to state,

‘In our case, article 22(1) recognises death pgrastan
exception to the enjoyment of the right to life.eféis well
known rule of interpretation that to take awayghtigiven by
common law or statute, the legislature should @b ithclear
terms devoid of any ambiguity. It is important e that the
right to life is not included in article 44 on thst of the non
derogable rights. Accordingly articles 24 and 4dldaot
have been intended to apply to the death penattgified in
article 22(1). When articles 24 and 44 were beimaceed,
article 22 was still fresh in the mind of the frasdf they
(framers of our constitution) had wanted to takagviby
article 24, the rights recognised in article 22{gy would
have done so in clear terms, not by implicatiorpdsition of
death penalty therefore, constitutes no cruel, nméou or
degrading punishment. The various provisions ofdle of
Uganda which prescribes death sentence are, tiheyefat
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inconsistent with or in contravention of articlesand 44 or
any provisions of the Constitution.’

In deciding issue no.4 he held as follows:

‘Execution by hanging may be cruel, but | have fbtimat
articles 24 and 44(a) were not intended to appbjetath
sentence permitted in article 22(1). Therefore Jamenting or
carrying out death penalty by hanging cannot bd teebe
cruel, inhuman and degrading. Articles 24 and 44iganot
apply to it. Punishment by its nature must infiome pain and
unpleasantness, physically or mentally to achitssehjective.
Section 99(1) of the Trial on Indictments Act igit&fore,
constitutional as it operationalises article 22(tL)s not
inconsistent with articles 24 and 44(a).’

Twinomujuni, J.A., reasoned as follows before henared issue no.1 in the
negative.

‘This article [24] makes no reference to articld D2Did the
framers of the Constitution forget that they hast puthorised
a death sentence in article 22(1)? Is a deathrsemsomething
they could have forgotten so easily and so quicRlgfsonally,
| think not. The framers of the Constitution coulat have in
one breath authorised a death sentence and inaarmttiawed
it. They must have meant that all forms of torturelel,
inhuman or degrading treatment or punishment aokibpited
except as authorised in article 22(1) of the Ctutsdin. We
must remember that unlike in Abuki and Kyamanywsesa
where the court was interpreting a statute agaipsbvision of
the Constitution, in this petition we are dealinighwhe
interpretation of article 22(1) against articlel#th provisions
of the Constitution. Where a Constitution createodation in
clear language to a right or freedom guaranteee e
Constitution, then derogation will stand despite phovisions
of Article 43 and 44 of the Constitution. The oekception is
where derogation purports to take away a fundarhagtd or
freedom guaranteed Chapter IV of this Constitutiorthe
instant case, article 22(1) provides for derogat@the right to
life. The derogation is an exception to acts ofuie, or cruel,
inhuman or degrading treatment or punishment uAdgzle
24 of the Constitution. The language used is veagrand
unambiguous. Therefore, it is clear to me thatattdeentence
in Uganda cannot be one of the acts prohibited vadiele 24
of the constitution. It is an exception to thedeti | would
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hold that it is not cruel, inhuman or degradingtneent or
punishment within the meaning of article 24 of the
Constitution. | would answer the first issue in treggative.’

With regard to hanging the learned Justice of Appesded,

‘Whether you call hanging cruel, inhuman, degragdsaglistic,
barbaric, primitive, outmoded, etc, as long aspbeple of
Uganda still think that it is the only suitableatment or
punishment to carry out a death sentence, thaiegatiorms
and aspirations must be respected by the couatsolthink
that it is trite that every sentence must involaenpand
suffering if it is to achieve its purpose as a ghment. A
death sentence is not merely designed to remove ths
earth, blissfully and peacefully, those people \whue
committed heinous crimes like murder, genocide@ides
against humanity e.t.c. It is intended to punigmithere on
earth before they go. It is not a one way tickestgar Candy
Mountains of George Orwell’'s ANIMAL FARM. Once i i
accepted that the death sentence is authorisdteby t
Constitution, it is an exception to article 24 afldParliament
has to do is to provide a balanced method of aagritiout,
between blissful and peaceful methods of dispditahthe
lethal injection and more barbaric methods likenstg or
public beheading. In that context, hanging is a @sbdhethod
of carrying out the death sentence and therefertion 99 of
Trial on Indictment Act does not offend Articles 2dd 44(a)
of the Constitution.’

Byamugisha, J.A., agreed with the judgment of @kellA., and added,

‘The framers of the Constitution were aware of the
provisions of articles 24 and 44 when they enaatédle
22. In my view, they would not have permitted attea
sentence in one article and prohibited it in anothbis
means that the right to life is a derogation afirdamental
human right which provides an exception to actodfire,
cruel, inhuman and degrading form of punishment
prohibited by article 24 (supra). It is thereforg m
considered opinion that the death penalty is ratal,
inhuman and degrading treatment or punishment mvttie
meaning of the article. Consequently, | would ansive
first issue in the negative.

The second issue is almost related to the first Haging
held that the Constitution authorises the deatkeser that
is carried out in execution of a court order, iegavithout
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saying that it is not affected by article 24. Tlaious laws
of Uganda that prescribe the death sentence uponotion
are therefore not inconsistent with or in contrai@mof
articles 24 and 44(a) of the Constitution. Theyase not
affected by article 44(a). | would answer the secissue in
the negative.’

Mr. Sim Katende, learned counsel who argued tips@sof the cross-appeal
submitted, in effect summarising the written sulsmiss filed in the
appeal/cross appeal that the Constitutional Cotetlevhen it held that
since the death penalty was constitutionally pesiis, the method of
carrying out that sentence could not be challengjkd.Constitution does
not provide for the manner of carrying out of tleath penalty. He
submitted that the hanging as method of carryirtiglmeideath penalty is
provided for in the Trial on Indictments Act whiaras subject to
constitutional review. He argued that hanging wasoastitutionally cruel.
Firstly that there are unchallenged judicial dexrisito that effect, citing R v
Mbushuu, [1994] 2 LRC 335, a decision of the Cadith\ppeal of Tanzania,
and State v Makwanyane and Another, [1995] 1 LR, B6the
Constitutional Court of South Africa.

Secondly Mr. Katende submitted that there was oarcethe unchallenged
evidence of Dr. Hillman and Dr. Hunt that hangingsxeruel and inhuman.
Thirdly there was the evidence of Antony Okwong#graner prisons

officer, Vincent Oluka, and Ben Ogwang which washallenged that
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proved that hanging as practised in Uganda wase, gnhuman and
degrading punishment. He referred to the casedtofifey General v Abuki
[2001] 1 LRC 63, the Catholic Commission for Justand Peace in
Zimbabwe v Attorney General and Others, [1993] ZZL&9, in support of
the cross appeal.

Ms Angela Kiryabwire Kanyima, learned counsel tog Appellant, the
Attorney General, opposed the cross appeal. Shrigald that the death
penalty allowed under Article 22(1) of the Congtdn does not constitute
torture, cruel or inhuman or degrading treatmetihiwithe meaning of
Article 24 and 44 of the Constitution as thosecdt did not apply to a
sentence of death passed by a competent court.

With regard to hanging, she submitted that theldpanalty is saved by law,
and therefore Section 99(1) of the Trial on Indietts Act, merely puts into
effect the Constitution and is not therefore unaitisonal. It cannot
amount to torture, cruel, inhuman or degradingttneat. Secondly that
hanging as a form of carrying out the death penalacceptable to the
people of Uganda. The Trial on Indictment Act ig#lection of the people’s

will as it was made by their Parliament.
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It may be useful at this stage to bring into viée provisions of the
Constitution that touch on the question at handickr22(1) of the

Constitution, whose title is ‘Protection of rightlife’ states,

‘No person shall be deprived of life intentionadiycept in
execution of a sentence passed in a fair trial byuat of
competent jurisdiction in respect of a criminalesfte under
the laws of Uganda and the conviction and sentbage
been confirmed by the highest appellate court.’

Article 24 has a heading, ‘Respect for human dygaitd protection from

inhuman treatment.’ It reads,

‘No person shall be subjected to any form of tator cruel,
inhuman or degrading treatment or punishment.’

Article 44 is entitled,

‘Prohibition of derogation from particular humaghts and
freedoms’.

It states,
‘Notwithstanding anything in this Constitution, theshall
be no derogation from the enjoyment of the follogvirghts
and freedoms---
(a) freedom from torture and cruel, inhuman or ddung
treatment or punishment;
(b)freedom from slavery or servitude;
(c) the right to a fair hearing;
(d) the right to an order of habeas corpus.’

It is clear, in my view, that the Constitution d@ghorise the death penalty
under Article 22(1) of the Constitution. A litena@ading of Article 22(1)

leaves one with no other possible meaning.
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What I do not find justified is the view that Arligs 24 and 44(a) do not
apply to Article 22(1). Or expressed in differerdrds that article 22(1) is
an exception to Articles 24 and 44(a).

As was noted by Twinomujuni, J.A., in his judgmesudme of the accepted

principles in interpreting a Constitution includetfollowing:

‘(c) The entire Constitution has to be read améegrated
whole, and no one patrticular provision destroyimg dther but
each sustaining the other. This is the rule of leaynrule of
completeness and exhaustiveness and the rule arfhpantcy
of the written Constitution.

(d) The words of the written Constitution prevatrko all
unwritten conventions, precedents and practices.

(e) No one provision of the Constitution is to legregated
from the others and be considered alone, but alptbvisions
bearing upon a particular subject are to be broungbtview
and be interpreted as to effectuate the great@ogerof the
instrument.’

In Ssemogerere and Anor v Attorney General Congtital Appeal No.1 of
2002 this court had opportunity to consider this In interpretation of the
Constitution. Chief Justice Odoki put it in theléoting words,

‘The second question is harmonisation. The Corgiital
Court was in error to hold that it did not haveagdiction to
construe one provision against another in the @atisn. It
is not a question of construing one provision asresy
another but of giving effect to all the provisiarfshe
Constitution. This is because each provision isn&yral
part of the Constitution and must be given meaoingffect
in relation to the others. Failure to do so wilideto an
apparent conflict with the Constitution.”’

Oder, J.S.C., stated,

‘Another important principle governing interpretatiand
enforcement of the Constitution, which is applieatd the
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instant case, is that all the provisions of the STitution
touching on an issue are considered all togethes. T
Constitution must be looked at as a whole.’

Mulenga, J.S.C., discussing the same rule, stated,

‘To my mind, the clause does not thereby preclhéecburt
from interpreting or construing two or more prowiss of
the Constitution brought before it, which may apgede
in conflict. In my opinion, the court has, not otihe
jurisdiction, but also the responsibility to congtrsuch
provisions, with a view to harmonise them, wheresilale,
through interpretation. It is a cardinal rule imsttutional
interpretation, that provisions of a constitutimmcerned
with the same subject should, as much as possible,
construed as complimenting, and not contradictimg o
another. The Constitution must be read as an iategrand
cohesive whole.’

Applying the above rule to the task at hand, Aesc22(1) if read together
with Articles 24 and 44 would, in my view, meanttirdnereas the death
penalty is authorised by the Constitution the s@uoestitution does ordain
that it must not be carried out in a manner that \golation of Articles 24
and 44. Death penalty is authorised but must leempliance with Articles
24 and 44(a) as these provisions render cruelmalnuand degrading
treatment or punishment unconstitutional. Thigninview, is the only way
to read all those provisions together, in harmavifhout segregating one
provision from the other, or any one particularnyiston destroying the
other.

All these three articles relate to the subjectwfishment or treatment of

offenders. They must be read together. Article p&{dkes the death penalty
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lawful as an exception to the right to life. Are24 outlaws cruel, inhuman,
degrading treatment or punishment. Article 44 makeisle 24 non
derogable. The death penalty authorised in ard2{@) must conform to
criteria for punishment set out in Article 24.dtnot that framers in writing
Article 24 had forgotten what they had just writterArticle 22(1). No, the
framers were aware and required that all the pravssbe read together, and
not one against the other. | am unable to findjasiification for the view
that the constituent assembly intended that Agi2ké and 44 would not
apply to Article 22(1). If that had been their mtien, given the precedent
available in the Constitution (1967) precedingdhe that they were
enacting, they would have stated so clearly.

The approach | have taken of reading all the relegeovisions together in
harmony finds persuasive support from a decisiam®fEuropean Court of
Human Rights in Soering v United Kingdom ApplicatiNo. 14038/88
delivered on 7 July 1989. The US government sought to extratire,
Soering, a German National, living in the Unitechggdom for the murder of
2 people in Virginia, US. The Secretary of Stafeerahe necessary
proceedings in the courts in UK, issued an exti@uivarrant. Mr. Soering
brought an application before European Court fomn Rights seeking a

declaration that United Kingdom was in breach stieaty obligations
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under Article 3 of the European Convention of HurRaghts in light of the
fact that should he be extradited to the US, traed] convicted he was likely
to be sentenced to a death penalty, which woulldtédis charter rights,
inter alia, Article 3 that forbids torture, inhumand or degrading treatment
or punishment to any person. It was the argumen¥ifo Soering that if
convicted and sentenced to death, it was likelyhkavould spend a long
period of time on death row without being executetflicting pain and
suffering to him, known as the death row phenomenon

Article 3 of the European Convention states,

‘No one shall be subjected to torture, or to inhonoa
degrading treatment or punishment.’

The European Court held that under Article 2 (1thef Convention capital

punishment was permitted. Article 2(1) states,

‘Everyone’s right to life shall be protected by laMo one
shall be deprived of his life intentionally saveexecution
of a sentence of a court following his convictidraarime
for which the death penalty is provided by law.’

It then went on to say,

‘103. The Convention is to be read as a whole artitl& 3
should therefore be construed in harmony with the
provisions of article 2 (see, mutatis mutandis,Khess and
others judgment of 6 September 1978, Series A8p.2
31, 8 68). On this basis Article 3 evidently canhave been
intended by the drafters of the Convention to idela
general prohibition of the death penalty since thadld
nullify the clear wording of Article 2
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...... 104. That does not mean however that circumstnc
relating to a death sentence can never give rig@ iesue
under Article 3. The manner in which it is imposed
executed, the personal circumstances of the conglgmn
person and a disproportionality to the gravityred crime
committed, as well as the conditions of detentiaaiting
execution, are examples of factors capable of brgqhthe
treatment or punishment received by the condemeesbp
within the proscription under Article 3....

The Court went on to observe and hold,

‘111. For any prisoner condemned to death, sommezieof
delay between imposition and execution of the sex@and
the experience of severe stress in conditions sacg$or
strict incarceration are inevitable. The democretiaracter
of the Virginia legal system in general and theitpges
features of Virginia trial, sentencing and appeakpdures
in particular are beyond doubt. The Court agreéis thie
Commission that the machinery of justice to whicé t
applicant would be subject in the United Staten itself
neither arbitrary nor unreasonable, but, rathegreets the
rule of law and affords not inconsiderable procadur
safeguards to the defendant in a capital trialiliias are
available on death row for the assistance of inmatetably
through provision of psychological and psychiatric
services..... However, in the Court’s view, havingame to
the very long period of time spent on death rowunh
extreme conditions, with the ever present and miognt
anguish of awaiting execution of the death penaltyl to
the personal circumstances of the applicant, ealbgbis
age and mental state at the time of the offenee, th
applicant’s extradition to the United States woexgose
him to a real risk of treatment beyond the thregdisett by
Article 3. A further consideration of relevancehst in the
particular instance the legitimate purpose of ahtian
could be achieved by another means which would not
involve suffering of such exceptional intensityduration.
Accordingly, the Secretary of State’s decisionxtraite
the applicant to the United States would, if impéerned,
give rise to a breach of Article 3.’
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Article 2(1) of the European Convention on Humagh®s is inpari materia
with Article 22(1) of our Constitution. So is Artec3 with Article 24 of our
Constitution. The approach by the European Courtdd the said
provisions in harmony is in line with the estabédhapproach to
constitutional interpretation here in Uganda. Reg@dhe provisions together
Is essential in order to grasp the full meaninthefprovisions bearing upon
the same subject.

The reasoning of the European Court is very perselafhe European
Convention on Human Rights is the forerunner ofttitieof rights found in
many independence constitutions, and post indeperdmnstitutions. The
jurisprudence of the European Court is therefoliteqpersuasive.

Further authority for this approach is found in tleeision of the Human
Rights Committee in Chitat Ng v Canada, Communicahio. 469 of 1991
delivered on 7 January 1994. This decision is quoted by the ritgjor
support of the proposition that there is no cohfietween Articles 22(1)
and Articles 24 and 44(a) of our Constitution.

In that case the applicant, a British Citizen, vilaol been living in Canada,
had been extradited to the United States for dmeseveral counts of
murder. He brought an action under against Carfetaits extradition to

the United States would result in breach of hietsgunder Articles 6 and 7
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of the International Covenant on Civil and PolitiBaghts as he would face
the death penalty, and be subject to not only gdahdrow phenomenon but
also the mode of execution (gas asphyxiation) wiiahk cruel, inhuman and
degrading treatment or punishment.

Articles 6 and 7 of the International Covenant avil@nd Political rights

are in pari materia with Articles 21(1) and 24 af €onstitution as noted by
the majority judgment.

The Committee decided that Mr. Ng was not a viairthe violation by
Canada of Article 6 of the Covenant but found tiatvas a victim of

Canada’s violation of Article 7. It went on to say

‘16.1 In determining whether, in a particular cabe,
imposition of capital punishment constitutes a afimn of
Article 7, the Committee will have regard to theevant
personal factors regarding the author, the speaifiaitions
of detention on death row, and whether the propaseitiod
of execution is particularly abhorrent. In the amtcase, it
is contended that execution by gas asphyxiaticomnsrary
to internationally accepted standards of humarsgrtrent,
and that it amounts to treatment in violation ofiéle 7 of
the CovenanfThe Committee begins by noting that
whereas Article 6, paragraph 2, allows the impositin of
the death penalty under certain limited circumstanes,
any method of execution provided by law must be
designed in such a way as to avoid conflict with Aicle 7.
16.2 The Committee is aware that, by definitiorergv
execution of a sentence of death may be considered
constitute cruel and inhuman treatment within treamng
of Article 7 of the Covenant; on the other handjde 6,
paragraph 2, permits the imposition of capital phment
for the most serious crimelonetheless, the Committee
reaffirms, as it did in Its General Comment 20[44]on
Article 7 of the Covenant (CCPR/21/Add.3, paragraplb)
that, when imposing capital punishment, the executn of
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the sentence “... must carried out in such a way ast
cause the least possible physical and mental sufiieg’.

It is clear that the Committee treated Articlesn@ & of the International
Covenant as not in conflict as noted by the majguidlgment. It is also very
clear that the Committee read and interpreted aditles in harmony,
without separating them, or ignoring one providiopreference to the

other, an aspect of the decision ignored by thentgjudgment. The
approach of the Committee is very persuasiveialearly consistent with
our rule of harmony in constitutional interpretatias espoused by this Court
in Paul Ssemogerere v Attorney General, Constiatidppeal No.1 of

2002. It is worthwhile noting that Uganda accettethe International
Covenant on Civil and Political rights on 21st Sepiber 1995 and to the
First Optional Protocol on f4February 1996. At the very least the decisions
of the Human Rights Committee are therefore vergysesive in our
jurisdiction. We ignore the same at peril of inffing our obligations under
that treaty and international law. We ought tonptet our law so as not to

be in conflict with the international obligatiortsat Uganda assumed when it
acceded to the International Covenant on Civil Batbitical Rights.

What the Constitutional Court has done is in eftectrite back into law,

with regard to the death penalty, Article 12(2}ld 1967 Constitution

which was specifically omitted in the 1995 Considn. Article 12 reads,
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‘(1) No person shall be subjected to torture dantmiman or
degrading punishment or other like treatment.

(2) Nothing contained in or done under the authoriy of any law
shall be held to be inconsistent with or in contragntion of this
article to the extent that the law in question autbrises the
infliction of any punishment that was lawful in Uganda
immediately before 9 October 1962.’

(Emphasis is mine.)

Article 24 of the 1995 Constitution does not indutlie exception that was
provided in Article 12(2) of the 1967 constitutiand the omission of that
provision was deliberate. As noted by Mulenga,d.3n Abuki v Attorney
General,

‘The prohibition of such treatment and punishment i
absolutelt is instructive, in my opinion, to recall that the
1967 Constitution of Uganda in art.12, similarly povided
for the protection from inhuman treatment but with a
qualification in clause (2) which provided: [sets ot article
12(2) of the 1967 constitution] When the current
constitution was framed and promulgated on 8 Octohe
1995, that provision was deliberately omitted. Thaalone,
in my view, should leave no doubt in anyone’s mindbout
the intention of the framers of the Constitution tomake
the prohibition absolute. Therefore while the Privy
Council’s decision in Riley may have been strongspasive
authority in Uganda prior to the 1995 Constitutiis today
irrelevant and inapplicable. With effect from 8 Glo¢r 1995,
validity of any punishment prescribed by existiag/lceased
to depend on its existence prior to Uganda’s inddpece.
The validity depends on conformity with the Condtan.’
(Emphasis is mine.)

It is reasonable to infer that the omission in1885 Constitution of an
equivalent provision to Article 12(2) of the 196dhestitution and Article
21(2) of the 1962 Constitution was intended to nmatkadibition in Article

24 absolute as noted by Mulenga, J.S.C., in Atiofdeneral v Abuki. Not
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only was there no specific derogation againstlar@idd as was previously
the case prior to the 1995 Constitution but thesilartion under Article 44
protects Article 24 from derogation. The wordingAaficle 44 is instructive.
It starts with the wordsNotwithstanding anything in this Constitution,

.. The framers were aware of what they had enactétticle 22(1). The
framers decided, notwithstanding that the deatlalpemwas constitutionally
permissible, to subject it to Article 24 withoutrdgation.

| am strengthened in that view in light of the mataf the legislative or
constitutional history of the proviso or rider ith@ur earlier constitutions.
Its omission can only be significant. Constitutibnigtory of the provision
may, as in this instance, provide strong infereasc® why a particular
interpretation may be preferable to the other. diméssion of that rider
coupled with the non derogation clause in Article goints, in my view, to
only one conclusion. That the framers of the Causbin raised the
threshold of Article 24 to apply to all existingrmpshments, rather than
exclude all existing punishments or any punishnséiptilated in the law at
the time of enacting of the 1995 Constitution.

The Constitutional Court declined to follow AbukiAttorney General,
distinguishing it on the ground that in the Abukicgsion what the court was

considering was an Act of Parliament as againsCuestitution, while in
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the case before it, the court was considering ooegion of the constitution
against another provision of the Constitution. \view this is not strictly
correct with regard to the consideration of whetaarging as provided for
in the Trial on Indictments Act was a cruel, inhumaa degrading treatment
or punishment. Hanging, as a method of executiandgath penalty is not
provided for by the Constitution. It is provided foy an Act of Parliament.
It is the provisions of that Act that were challeddin the alternative).
Attorney General v Abuki is therefore applicable.

The Constitutional Court is bound by the decisiohthe Supreme Court,
sitting as an appellate court in constitutionalterat And so is the Supreme
Court itself bound by its earlier decisions, thoitgiay depart from them, if

it appears right to do so. Article 132(4) states,

‘4. The Supreme Court may, while treating its owewvous
decisions as normally binding, depart from a prasio
decision when it appears to it right to do so; alhdther
courts shall be bound to follow the decisions &f Bupreme
Court on questions of law.’

Mulenga, J.S.C., stated in Attorney General v Abuki

‘This prohibition is directed, without exception, éveryone
capable of causing or effecting derogation fromeotance,
respect and / or enforcement of the freedoms ayidsri
specified in the article. It applies not only te thw makers
but also to those who interpret, apply, or enfdheelaw. A
subjective view that some of the penalties, stilbor
statute books, which are inflicted daily by the tewf law,
are cruel or inhuman may be understandable. Howévar
cannot be a basis for the contention that the saidaw are
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excepted from the clear prohibitions under Arti@dsand
44 of the Constitution. If any existing law prebes a
penalty which is inconsistent with article 24, ayather
provisions of the Constitution, it is liable to imerpreted in
accordance with article 273, which provides in sk&ag)
‘Subject to the provisions of this article, the
operation of existing law after the coming
into force of this Constitution shall not be
affected by the coming into force of this
Constitution but the existing law shall be
construed with such modifications,
adaptations, qualifications and exceptions as
may be necessary to bring it into conformity
with this Constitution.’
Kanyeihamba, J.S.C., stated in part, in the sarse aBAttorney General v

Abuki,
‘Article 24 is doubly entrenched by article 44 hetextent
that it is unalterable. In other words, there aveonceivable
circumstances or grave facts by which the rightéqated in
article 44 can ever be altered to the disadvantégeyone
even if that person has been charged of a seritersce.
Parliament may not pass any law whose provisionsgage
from article 44. Courts cannot pass any senterate th
derogates from the same article.” Further on hestdn my
opinion, even an Act passed unanimously by Parieraed
any judgment of any court, whatever its positiothe
hierarchy of the courts’ system, which derogatemfr
Articles 24 and 44 is unconstitutional, and therefoull and
void.” (Emphasis is mine.)

Attorney General v Abuki clearly establishes thacteof Articles 24 and 44
of the Constitution. The said provisions apply tgpanishments and or
treatment meted out by a state actor inclusive@fcburts. The protection
against torture, cruel or degrading treatment amdgmment is absolute.
What the Constitutional Court had to determine whsther hanging passes
constitutional muster with regard to the provisiohgrticle 24 and 44 of

the Constitution. The Court took the view that haggvas definitely cruel
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but concluded that it was not subject to the piows of Article 24 and 44
of the Constitution. This was, with due respectegaor.

For the reasons set out above | would find thaCbestitutional Court erred
in law when it held that Article 24 and 44 of therStitution did not apply
to Article 22(1) of the Constitution of Uganda. owd hold that Articles
22(1), 24 and 44 must be read together, in sosféney relate to sentencing
and punishment to provide a harmonious interp@iatat does not do
violence to the meaning of any one provision. Gamienalty is clearly
authorised by Article 22(1) but to give effect tatidles 24 and 44 such
capital penalty as may be authorised by law musinfionge Article 24 and
44 of the Constitution. Parliament is free to ertaafs that provide for the
execution of the death penalty but such laws aogestito Articles 24 and
44 (a) of the Constitution of Uganda.

It is suggested in the majority opinion that intranal human rights
instrument treat the right to life including theralgation in respect of capital
punishment separately from the provision againstite, inhuman and
degrading treatment or punishment. And that theeedme provision is not
intended to affect the other. In my view this ag@tois inconsistent with
the rule of harmony in constitutional interpretatiéd\nd authority to the

contrary is abound. | will refer to only 2 decissoin relation to the
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European Convention on Human Rights and the Intiemmel Covenant on
Civil and Political Rights.

As demonstrated by Soering v UK (supra) and CNtav Canada (supra)
this cannot be true with regard to European Coneeraf Human Rights
and the International Covenant on Civil and PditRights. The approach
to interpretation is that all the provisions bedréagether in harmony, rather
than one against the other, in order to elicitttbe intent of the framers of
Convention.

The Constitutional Court held, and the majority raffirm, that Articles 24
and 44(a) do not apply to the death penalty audbdrunder Article 22(1) of
our Constitution. That imposition and or executfpe. mode of carrying
out) of the death penalty cannot be questionedruiideele 24 of the same
Constitution. The Constitutional Court held, and thajority of this Court
now affirm, that delay in the execution of the dga¢nalty in Uganda
creates ‘death row phenomenon’ that amounts tefcmhuman and
degrading treatment or punishment’ under ArticleoRthe Constitution.

It is odd, in my view, that delay in executing theath penalty can amount to
cruel, inhuman, and degrading treatment’ undercha24 while at the same

time the same provision cannot be used to determimether the mode of
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implementing the death penalty meets the thregh@dided by Article 24
of the Constitution. | am unable to find any justation for this approach.
As pointed out in Soering v UK (supra) there aneesal factors, including
the one accepted and the one rejected by the @drstal Court, that are
available to determine whether the death penalty infange the equivalent
of our Article 24 of the Constitution. The Courttpiin the following

words,

‘104. That does not mean however that circumstances
relating to a death sentence can never give ris@ iesue
under Article 3. The manner in which it is imposed
executed, the personal circumstances of the conglgmn
person and a disproportionality to the gravityred crime
committed, as well as the conditions of detentiaaiting
execution, are examples of factors capable of brgqhthe
treatment or punishment received by the condemeesbp
within the proscription under Article 3....

It is somewhat incongruous that one factor or enstance surrounding the
death penalty was found to be a violation of Aei2¥ while another factor

or circumstances related to the death penalty aootiéven be examined to
determine whether or not it may trigger Articlei@th operation.

| would allow Ground No.1 of the Cross Appeal.

Ground No. 3 of the Cross Appeal

| now turn to ground no.3 of the cross appealtates,

‘3. That in the alternative but without prejudicehe
above, that the learned justices of the Constitati€ourt
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erred in law when they found as a question of &act law
that hanging was a cruel, inhuman and degradiragrrent
or punishment but held that it was a permissibienfof
punishment because the death penalty was perrbitéte
Constitution.’

In considering this ground the words of Oder, J.rCAttorney General v

Abuki are instructive. He stated in part,

‘Article 24 of the Ugandan Constitution provideNp
person shall be subjected to any form of tortunaelc
inhuman or degrading treatment or punishmentédnss
clear that the words emphasised have to be read
disinjuctively. Thus read, the article seeks tagcothe
citizens from seven different conditions: (i) tagu(ii) cruel
treatment; (iii) cruel punishment; (vi) inhumanataent;
(v) inhuman treatment (vi) inhuman punishment; (vi)
degrading treatment and (vii) degrading punishment.
Under Article 44 the protection from the seven abods is
absolute.’

He continued to consider the meaning of what isgated under Article 24.

He stated,

‘The treatment or punishment prescribed by ArtiAeof
the Constitution is not defined therein. Accordinghe
Concise Oxford Dictionary they have the following
meaning: Torture—'the inflictiaf severe
bodily pain, especially as a punishment or a meéns
persuasion; severe physical or mental sufferingef@ut of
natural position or state; deform; pervert.” Cruaaudsing
pain or suffering, especially deliberately; pervert
Inhuman—'brutal, unfeeling, barbarous, not of a hom
type; inhumanly.’

Degrading—'humiliating; causing loss of self-respec
Treatment—'a process or manner of behaving towards
dealing with a person; customary way of dealindait
person.” Punishment—'the act of punishing; thedibon
of being punished; the loss or suffering inflictedyere
treatment or suffering.’

‘As | have already said, the prohibitions underidet 24 are
absolute. The state’s obligations are thereforelatesand
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unqualified. All that is therefore required to ddish a
violation by a state organ falls within one or atbéthe
seven permutations of Article 24 set out aboveghestion
of justification can ever arise.’

European Convention of Human Rights jurisprudencéicle 3 is helpful
in throwing light on what may constitute cruel, imhan and degrading
treatment or punishment, given that the wordinguicle 3 of the
Convention and our Article 24 is virtually the sagae for the inclusion of
the word ‘cruel’ in our Article 24 which is not @ent in Article 3 of the
Convention.

In Ireland v United Kingdom Application No. 531 D971 the European

Court stated in paragraph 162,

‘... 1ll treatment must attain a minimum level of sewy if it
is to fall within the scope of Article 3. The ass®ent of
this minimum is in the nature of things relativiegdeépends
on all the circumstances of the case, such asutation of
the treatment, its physical or mental effects amdpme
cases, the sex, age and state of health of thewyietc.’

In Seoring v United Kingdom (Supra) the Court sdateparagraph 100,

‘... Treatment has been held by the Court to be both
“inhuman” because it was premeditated, was apjtied
hours at a stretch and “caused, if not actual ondjury, at
least intense physical and mental suffering” asd al
“degrading” because it was “such as to arousesh i
victims feelings of fear, anguish and inferiorigpable of
humiliating and debasing them and possibly breattieqg
physical or moral resistance”..........

In order for a punishment or treatment associatiél into
be “inhuman” or “degrading”, the suffering or huiation
involved must in any event go beyond that ineviabl
element of suffering or humiliation connected watlyiven
form of legitimate punishment......

In this connection, account is to be taken not aflghe
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physical pain experienced but also, where thege is
considerable delay before execution of the punistinue
the sentenced person’s mental anguish of anticigatie
violence he is to have inflicted on him.’

Regard may be given to the jurisprudence of the &tuRights Committee
on provisions that are pari materia with Article 24 of the Constitution.
Article 7 of the International Covenant on CivildaRolitical Rights (to
which Uganda acceded as noted above) is in padrmatith Article 24 of
the Constitution. | refer to the decision in Chiteg v Canada (supra) where

the Committee stated,

16.3 In the instant case, the author has provititailed
information that execution by gas asphyxiation may
cause prolonged suffering and agony and does notst
in death as swiftly as possible, as asphyxiation by
cyanide gas may take over 10 minutes. The State par
had the opportunity to refute these allegations othe
facts; it has failed to do soRather, the State party has
confined itself to arguing that in the absence nbem of
international law which expressly prohibits asplagixin by
cyanide gas, “it would be interfering to an unwateal
degree with the internal laws and practices of éthbtates
to refuse to extradite a fugitive to face the polgsi
imposition of the death penalty by cyanide gas
asphyxiation”. 16.4 In the
instant case and on the basis of the informatidorbet, the
Committee concludes that execution by gas asphgriat
should the death penalty be imposed on the autiarid
not meet the test of “least possible physical aedtad
suffering”, and constitutes cruel and inhuman trestt, in
violation of Article 7 of the Covenant. Accordingi@anada,
which could reasonably foresee that Mr. Ng, if sanéed to
death, would be executed in a way that amounts to a
violation of Article 7, failed to comply with itshdigations
under the Covenant, by extraditing Mr. Ng withoavimg
sought and received assurances that he would not be
executed.
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16.5 The Committee need not pronounce itself on the
compatibility, with Article 7, of methods of exeaut other
than that which is at issue in this case.’

The question to be decided is whether hangingadiped in this
jurisdiction infringes Article 24 of the Constitah. The Constitutional
Court found that hanging is indeed cruel. The ewaeproduced in that
court to support this conclusion was as compebisag was chilling. Dr.
Harold Hillman of the United Kingdom and Dr. Albétftint from Scotland
swore affidavits in this matter that detail mediegplanation of the process
of hanging. It is clear that in the majority of easand or studies that they
have come acrgsdeath is not instantaneous. In Dr. Hillman’s opimdeath
by hanging was humiliating because (i) the persanasked; (ii) The
person’s wrists and ankles are bound to restram i) The person cannot
react to pain, distress and feeling of asphyxighleyusual physiological
responses of crying out or moving violently (altgbthe sometimes
twitches late in execution, usually attributedte effect of lack of oxygen
on the spinal cord); and (iv) The person hangeehodiveats, drools, the
eyes bulge and he micturates and defecates.

Mr. Okwanga in his affidavit stated in part,

‘8 From my experience, this is the procedure thla¢$ place
when the prisoners were to be executed:

(a) When the President of the Republic signs tla¢hde
warrants, the executions are supposed to be camied
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within 1 (one) week. (b) The warrants are then lednalver
to the Commissioner of Prisons who hands them véire
Officer in Charge, Luzira Upper Prison, who thexides
with the Officer in Charge, Condemned Section.

(c) No notice is given to the Prisoners as to wéethere
was going to be an execution.

(d) The officer in charge then starts the repaihef
execution machine, the cleaning of the gallows, the
restriction of the prisoners’ movements, the makihg
coffins in the prison carpentry workshop and theimg of
lists of which particular cells the prisoners asident.

(e) The warders selected to take part in the ei@tas well
as the Executioner are normally brought from oet$iee
condemned section of Luzira. This is because tisemr
warders who are stationed in the condemned seat®n
normally close to the inmates and would not feel
comfortable helping in the execution of the prisgn@&hese
different prison warders are paid a special alloveatio
participate in the executions.

() When the initial preparations are complete, the
condemned prisoners selected to be executed ane fiatkn
their cells. This is usually done very early in therning.
The prison warders go from cell to cell, calling aames of
prisoners and forcefully ordering them out of tieisc All
the prisoners are terrified, as they suspect thatrémoval
from their cells is about execution but do not krfowsure
whether this to be an execution.

(9)The selected prisoners are handcuffed and tagsiare
put on their legs. They say their last goodbyehédr fellow
condemned prisoners. Some prisoners are takemgiekid
screaming. Many of them soil themselves in the ggsec
(h) The Prisoners are taken to the Officer in Caargffice.
The Prisoners are then arrested before executten. T
Officer in Charge announces to the each indivigizloner
the crime he was convicted of, as well as the datktime
of his execution, which is normally 3 (three) déysreafter.
At that stage, most of the prisoners collapse, soll
themselves, cry and wail and start praying to toelL

(i) The prisoners are then taken to the death
chamber/gallows in Section E of the prison and éalckp in
individual cells.

() The prisoners' heights and weights are recardibd
recording of the heights and weights is part ajranila to
measure how far the prisoners would drop wheneber|of
the execution table is released. The formula ipssed to
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help the condemned prisoners to drop without theads
being plucked off. It also helps in measuring cuffi

(k) After recording the weights and heights, thisqmers
are then given 3 (three) days period before theicetions.
This 3 (three) day period is to enable the prisatharities
to get in touch with the prisoners relatives andiie
prisoners to make their wills and make peace with.G

() In the meantime, preparations for the executiontinue.
Coffins are made in the courtyard of the upperqpris
directly next to Section A of the condemned sectidre
prisoners in Section A can hear the sounds of dfffens
being made, and this puts them on notice that anwion
is imminent. This increases the terror, horror, and
apprehension of the rest of the prisoners in timelemned
section.

(m) Prisoners in Luzira Prison who are not in the
condemned section are deployed to make the hoatls an
clothing that the soon-to-be-executed prisonersavesar.
This is done in the tailoring section of the prisand this
process ensures that all the inmates of Luziraprsiow
that an execution is imminent. The number of hcots$
clothes made also informs the other prisonersehtimber
of prisoners due to be executed. This adds to¢hergl
unease, fear, alarm and dread in the prison.

(n) For the 3 (three) days, while the prisonersitthair
respective executions a dark cloud of death descepdn
and engulfs the whole prison. Everyone is tense@ally
the prisoners slated to be executed, the warders an
everyone connected to Luzira prison.

(o) During the 3 (three) days wait, some of theqmers
confess that they are guilty but that they are neady to
meet their Maker as they had become born agairer®th
insist that they are innocent but that they hashdbpeace in
God and forgiveness for the people that had falsely
maliciously caused all this misery upon their livAsthis
time, the priests and imams are present, givingtlseners
solace and comfort in this most trying of times.

(p) During these 3(three) days, the lights in theddls are
left on all day and night and the prisoners are undr 24
(twenty four) hour surveillance. The prison warders
ensure that there are no instruments that can asgisuch
prisoners to commit suicide during those 3 (threejlays.
(q) During those 3 (three) days, a prison warder n@inds
each prisoner hour after hour of the crime he was
convicted of, the sentence imposed upon him and the
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number of hours remaining to the carrying out of the
death sentence by hanging.

(r) During those 3 (three) days, the prisoners ratisnwrite
notes/chits/letters to their fellow condemned préess who
are not scheduled to be executed that day. These
notes/chits/letters normally serve as their ladts/dind
Testaments. The prisoners are normally pitifullppand all
they have to will are items like flasks, bedrooipgtrs,
soap and their threadbare clothes. These are ysud#d
to their death row colleagues. These notes/cHitsiteare
given to the prison warders who pass them on to the
intended recipients.

(s) During those 3 (three) days, the prisonersllyskeep
singing hymns, to comfort themselves. The wordhef
hymns are normally changed by the prisoners to be
executed, so as to keep the rest of the condenisshers
informed of their fates.

(t) During those 3 (three) days, the prisonersatse given a
last chance to be visited by their friends andtineda, but
hardly any prisoners receive family visits. Thidbecause
many prisoners are poor peasants whose familiggotan
afford the fare to Kampala, or the prisoners hgenssuch
long periods in prison that their families havegiatten or
abandoned them.

(u) During these 3 (three) days, the prisoner'aski
normally appear faded, wan and washed-out. Theésfa
appear ashy, pale and white.

(v) On the day of execution, in the middle of thght the
prisoners are herded to the Pinion room and thee&f#fn-
Charge reads the execution order for their respecti
executions. The shaken prisoners at this time lystuath
whitish with popped out eyes. Some start wailimgsti
while others sing hymns and accept Jesus Chribiears
personal Saviour.

(w) The prisoners to be executed are taken to riesthg
room and dressed in an unusual overall-like oatfd are
covered from head to toe without any openingsHheritand
or feet. They are also hand and leg cuffed to avoid
incidences of violence. Black hoods are passed ttyeer
prisoner’s heads. Weights are placed in the oveddithe
smaller and lighter prisoners to make them heavier.
(x) The execution chamber is capable of hangindp@¢)
prisoners at a time. The prisoners can be ledysmgin
threes, supported by warders.
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(y) With black hoods over their heads, the prissrmannot
see or tell how they are going to be executed,lar is
present to witness their executions.

(2) At that time, the priests and imams normallgdréo the
prisoners their last rites, and bless them. Moshef
prisoners are usually still wailing, bawling andhkenting.
Some of them admit their guilt and ask for forgiees, but
many others maintain that they are innocent umndvtery
end.

(aa) From the time the prisoners are led to thesilng room
and hence to the gallows themselves, their colleaguthe
death chamber are, through hymns, recounting the
proceedings to the rest of the prisoners in theleomed
section below. Graphic details are given out thiotigese
songs, telling the other condemned prisoners of iwt@ing
taken for dressing, or for execution and what isdpelone
to him at every moment.

(bb) At the execution chambers, the prisoners’ lagtied-
up and the noose pushed over their heads to teeksnAt
the back of the prisoners’ heads the noose isaigit,
cutting off their breathing.

(cc) The metal loop is normally on the right hartesof the
prisoners’ necks so that when they drop the looplevbe
directly under their cheeks and it would quicklgdk the
cervical bone and kill them instantly.

(dd) The prisoners are then put atop a table,raé€)mat a
time. The table is one that opens at the bottonmvehe
certain gear-like lever is pressed. The aim idacethe
noose around the prisoner’s head, press the levhias the
table opens and let the prisoner hang from the natikhe
is dead.

(ee) When all is set, the executioner releasesalde
lever of and the table opens into two, each side sfeick
against the rubber under the table leaving theespaithe
two joined tables open and the 3 (three) prisodep
down.

(ff) There is an extremely loud thud when the tudes of
the table get stuck against the rubber, and an leigger
one when the prisoners hit a table in the basenoent
directly below the gallows.

(gg) After the bodies drop, the Officer- In- Chargad the
priest go down to the ground and enter the basewiegrte
the bodies are hanging to ensure that the prisdrasms been
executed. The prison doctor is normally alreadghen
basement.
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(hh) The Doctor examines the corpses to confirmttiea
prisoners are dead before the corpses are plaqexbity
made ceiling board coffins ready for burial in $talun-
marked mass graves.

(i) In case the prisoners are not certifiably deadthey
are then killed by hitting them at the back of thehead
with a hammer or a crow-bar.

(i) This process is repeated until all the prissngue to be
executed that day are executed.

(kk) The shallow mass grave is situated next to the
Women'’s prison, Luzira and the prisoners’ familese no
access to the corpse. They are not even told whergrave
is situated.

(Il) The corpses are deposited into the mass granés
sprayed with acid to help them decompose faster.
Subsequently, cabbages and other vegetables ave grer
the mass graves to feed the remaining prisoners.

9. I have on several occasions witnessed the headls
prisoners being plucked off during executions. This
occurred mainly in old inmates who were aged above0
years old. Witnessing human heads being plucked o a
very shocking and harrowing experience indeed as Ho
the skin and cervical break off leading to blood gshing
out like pressure pipe water When the heads are ptked
off, blood spills all over the place and even ontihe
prison warders assisting in the execution’

The evidence put forth by the respondents on $i8isa was not challenged
by the appellants in the Court below. Neither wasntradicted. The
appellants did not adduce any evidence to put ubtwhat Mr. Okwanga

sets out in his affidavit as to what occurs in tosntry during execution of

the death penalty.

| accept the evidence of the respondents that hgrag a method of
execution as it is carried out in this countrya igrocess that is cruel,

inhuman and degrading treatment and punishmemsituations where the

96



head is plucked off this is like killing an insexta bird. It is inhuman to
decapitate persons in the name of punishment. bjeauthose who do not
die instantly to death by bludgeoning is likewigsg anly cruel, it is
inhuman and degrading as well. This is akin totitmes when the order for
death by hanging included quartering and disemdowélThis is definitely
beyond the pain, suffering or humiliation that slddoe associated with the
death penalty.

In the last three days before hanging a prisoneonsinually reminded
every hour for 24 hours by a prison warder thashe die by hanging and
the remaining number of hours before the hangirig accur. This
consistent and round the clock reminder of theevioé that is to be visited
upon him must surely cause the same amount of i&rftaring as that
experienced under the death row phenomenon. titisely unnecessary but
no doubt imposes extreme mental suffering.

The evidence adduced by the parties clearly shbbatshtanging as practised
in Uganda fails to meet the test of ‘the least fbsgphysical and mental
suffering’ that has been set by the Human Riglus@ittee under the

International Covenant on Civil and Political Right
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| would agree with the respondents that hanging method of execution as
it is carried out in Uganda is a cruel, inhuman dadrading treatment and
punishment.

In my view it is the duty of Parliament to legigldahe manner in which the
death penalty should be carried out. In doing solj@nent is obliged to
take into account the dictates of the Constitutioduding ensuring that the
method it establishes is not a cruel, inhuman agatling treatment and or
punishment. It is not for this Court at this stdgesuggest what method
should be acceptable as no evidence has been adidua®nsideration by
this Court. That point is moot. There is no evidehefore this Court with
regard to other methods of implementation of thetld@enalty for this
Court to say at this stage that method X or Y @8,2r, is not, cruel,
inhuman or degrading treatment and punishment.

| would allow Ground No. 3 of the Cross Appeal.

Signed, dated and delivered at Mengo thi$ @y of January 2009

FMS Egonda-Ntende
Ag. Justice of the Supreme Court
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