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Head Note (Summary of Summary) | Case of asylum seeker from Vietham who feared persecution for political
reasons. Credibility of evidence (witnesses) has been discussed in the
judgement.

Case Summary (150-500) No detailed description of the facts of the case is available. The claimant, an
asylum seeker from Vietnam, claimed that he was an active follower of the
democratic opposition in his country of origin and that he was also
continuing his political involvement in Poland.

Facts The claimant was refused both refugee status and a tolerated stay permit by
administrative authorities in both instances. The authorities claimed that his
political involvement in Vietnam was too distant in time (in the 70s and 80s)
and pointed out that he only applied for asylum four months after his arrival
in Poland, when he was arrested by the Border Police. The second instance
authority ignored also the claimant’s request to interview two witnesses who
could confirm his political involvement, both in Vietnam and in Poland, and
stated that they cannot be considered credible. The Regional Administrative
Court in Warsaw upheld these decisions. The claimant submitted an appeal
to the Supreme Administrative Court.

Decision & Reasoning According to the Court, not all the circumstances have been properly
examined by the administrative authorities. In particular, the Court criticised
the second instance authority (the Council for Refugees) for considering
witnesses incredible before they had actually been interviewed:

»In his appeal lodged to the Council for Refugees the claimant asked to
consider as evidence the hearing of witnesses: T.N.T. — the President of
Association for Democracy and Pluralism and Robert K. — an Association
member, in connection with the Association’s activities and the claimant’s
involvement in the Association. The claimant stated that he has continued
his political activity after leaving Vietham and he is an active member of the
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Association, and, therefore, his return to his country of origin will expose him
to persecution. The Council, having agreed with the stipulations and
assessment made by the first instance authority concerning the claimant’s
lack of credibility and (concerning) existence of reasons for granting him
refugee status or a tolerated stay permit, concluded that “the letters from
the Association for Democracy cannot be considered as credible” and that it
maintains its opinion regarding “low credibility of this Association”, which it
has expressed before in its decision RdU 436-1/S/2004. For this reason the
Council considered it unnecessary to interview the Association President as a
witness.

Such an assesment of evidence, which is, nota bene, limited to only one of
the invoked witnesses, is arbitrary. Refusal to accept the evidence justified
by the Council in such a way violates provisions referred to in the
justification of the cassation appeal: Article 75 of the Administrative
Procedure Code (APC), according to which everything that can contribute to
explaining the case, and is not contrary to the law, shall be approved as
evidence, and article 78 para. 1 APC, which states that party’s demand to
examine evidence shall be accepted if it concerns circumstances significant
for the case. (...) Evidence assessment lies with the authority conducting the
proceedings, which, in justification of its decision, shall express its opinion as
to the evidence it took into account and reasons for considering other pieces
of evidence as incredible and having no weight as evidence. The assessment
of an evidence’s credibility cannot take place before the evidence has been
(actually) examined”.

W odwotaniu skierowanym do Rady do Spraw UchodZcow skarzacy wniost o
dopuszczenie dowodu z przestuchania w charakterze swiadkow: T. N. T. -
prezesa Stowarzyszenia na rzecz Demokracji i Pluralizmu oraz Roberta K. -
czfonka  Stowarzyszenia, na okolicznosci zwigzane z  dziatalnoscig
Stowarzyszenia | udziatu w nim skarZzgcego. Skarzacy twierdzit, Ze po
opuszczeniu Wietnamu kontynuuje dziatalnosc polityczng i jest aktywnym
dziataczem Stowarzyszenia, dlatego powrot do kraju pochodzenia narazi go
na przesladowania. Rada, podzielajac ustalenia i oceny organu I instancji
odnoszace sie do braku wiarygodnosci skarzacego i istnienia przestanek do
nadania mu statusu uchodzcy albo udzielenia zgody na pobyt tolerowany,
uznata, ze "pisma Stowarzyszenia na rzecz Demokracji nie mozna uznac za
wiarygodne" | Ze podtrzymuje opinie "o matej wiarygodnosci tego
Stowarzyszenia”, ktorg wczesniej wyrazita w decyzji RdU 436-1/5/2004. Z
tego tez wzgledu uznata za zbedne powotywanie Prezesa Stowarzyszenia na
Swiadka.

Taka ocena dowodu, nawiasem mowigc ograniczonego tylko do jednego ze
zgtoszonych swiadkow, jest dowolna. Tak uzasadniona przez Rade odmowa
dopuszczenia dowodu narusza powofane w uzasadnieniu skargli kasacyjnej
przepisy: art. 75 KPA, zgodnie z ktorym jako dowdd nalezy dopuscic
wszystko, co moze przyczynic sie do wyjasnienia sprawy, a nie jest sprzeczne
z prawem oraz art, 78 § 1 KPA, ktory stanowi, Ze Zadanie strony dotyczace
przeprowadzenia dowodu nalezy uwzglednic, jezeli przedmiotem dowodu jest
okolicznosc¢ majgca znaczenie dla sprawy. (...) Ocena materiatu dowodowego
nalezy do organu przeprowadzajacego postepowanie, ktory w uzasadnieniu
decyzji powinien wypowiedziec sie, co do dowodow, na ktorych sie opart,
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oraz przyczyn, z powodu ktorych innym dowodom odmowit wiarygodnosci i
mocy dowodowej. Ocena wiarygodnosci dowodu nie moze jednak nastapic
przed jego przeprowadzeniem”.

The witnesses’ statements could be of relevance, as it cannot be excluded
that the claimant — due to his political involvement in Poland — shall be
considered as a refugee sur place:

«(...) For the reasons mentioned above, the significance of the claimant’s
activities in Poland cannot be excluded in limine. Therefore, it was the
second instance authority’s task to analyse the requested evidence in detail.
In any case, the general statement, expressed even before the requested
evidence was examined, that the Council upholds its opinion regarding ,the
Association’s low credibility” as presented in a previous decision (referred to
as ,RdU 436-1/S5/2004"), thus leading to the conclusion that interviewing the
witness is not advisable, does not meet the standards of administrative
procedure (...). (...) In the case considered, the second instance authority
violated also the principle of free assessment of evidence (art. 80 APC) by
not having interviewed the requested witnesses and by anticipating their lack
of credibility, since any findings as to the facts based on incomplete
evidentiary material must be considered arbitrary. ”

~Z powyzszych wzgledow nie mozna a limine wytaczyc znaczenia dziatalnosci
skarzgcego podejmowanych w Polsce i rzeczg organu II instancji byta zatem
szczegotowa analiza zgtoszonych dowodow. W kazdym razie nie odpowiada
wymogom standardow procedury administracyjnej ogdine stwierdzenie,
wyrazone jeszcze przed przeprowadzeniem wnioskowanego dowodu, Ze
Rada podtrzymuje opinie "o matej wiarygodnosci Stowarzyszenia®, ktorg
wyrazita w innej decyzji (oznaczonej jako "RdU 436-1/5/2004") i dlatego tez
nie jest celowe przestuchiwanie swiadka (...). (...) W rozstrzyganej sprawie,
organ II instancji nie przestuchujac zgtoszonych swiadkow i antycypujac brak
wiarygodnosci swiadkow, naruszyt rowniez zasade swobodnej oceny
dowodow (art. 80 KPA), gdyz jako dowoine nalezy traktowac ustalenia
faktyczne  znajdujace  potwierdzenie w  niekompletnym  materiale
dowodowym.”

Outcome The Court annulled the Regional Court’s judgement, and this Court shall
reconsider the case.

Also, the Regional Administrative Court in Warsaw referred in one of its judgements (V SA 1398/06, issued on 1
March 2007) to the credibility of witnesses’ statements, which can only be assessed after they have actually been
interviewed:

»(...) refusal to consider the witnesses’ statements and the applicant’s explanations as credible could be possible only
after they have been interviewed in a detailed manner and only after their statements have been thoroughly analysed
and confronted with the applicant’s statements. Although credibility of this source of evidence is often questioned,
which justifies treating it with great caution, it cannot be, however, a priori, regarded as incredible and serving only to
prolong the refugee procedure (...)."”

#(-..) odmowa uznania za wiarygodne zeznan swiadkow i wyjasnieri Strony mogfta nastapic dopiero po ich
szczegotowym przestuchaniu, wnikliwej analizie ztozonych zeznari i skonfrontowaniu tychze z twierdzeniami Strony.
Jakkolwiek wiarygodnosc¢ wskazanego Zrodfa dowodowego jest czesto kwestionowana, co uzasadnia traktowanie go z
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duzg ostroznoscia, to jednak nie mozna uznac tego Zrodta dowodowego a priori za niewiarygodne i majace na celu
jedynie przedtuzanie procedury uchodzczej (...).”

PROJECT PARTNERS: EUROPEAN COUNCIL ON REFUGEES AND EXILES (ECRE) e ASOCIACION COMISION CATOLICA
ESPANOLA DE MIGRACION (ACCEM) e CRUZ ROJA ESPANOLA e CONSIGLIO ITALIANO PER I RIFUGIATI (CIR)



