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EXECUTIVE SUMMARY AND RECOMMANDATIONS

. “HORIZONTAL” CONCERNS ABOUT RECEPTIONS CONDITIONS
THROUGHOUT THE EUROPEAN UNION

This section serves to present the main' concerns regarding the legal transposition and
practical implementation of the Directive throughout the 23 EU Member States bound by
the directive (not Ireland and Denmark). They are presented following the approach
traditionally used by lawyers to apprehend the scope of a legal instrument in its four
dimensions. References to question numbers are given below after the letter Q in order to
allow the reader to identify the Member States concerned by consulting the synthesis
report.

1. Ratione personae

e The biggest problem regarding the persona scope of the application of the
directive certainly concerns asylum seekers with special needs. there is a
deficiency of medical and other assistance for these persons in 14 Member States
(see Q 30 D);

e The same observation can be made regarding access of minors to mental health
care and qualified counselling in 11 Member States (see Q 31 F);

e There is a problem with access to education for minor asylum seekers in 6
Member States (see Q 31 B) and even in 13 Member States (see Q 31 M) wherea
legal problem is posed if the directive is interpreted as applicable to cases of
detained asylum seekers (see below point 3);

e There are serious concerns for unaccompanied minorsin 7 Member States (see Q
31 G and H), in particular about the tracing of their family in 12 Member States
(seeQ311);

e Four Member States (see Q 13 B) refused to extend the reception conditions
provided for in the Directive to persons applying specifically for subsidiary
protection. This problem is of apolitical rather than legal nature as article 3, 84 is
an option clause but it is linked to a violation of the directive by Cyprus and
Slovakia who do not presume an asylum application to be an application for
refugee status (see Q 13 A);

e |taly and Germany reduce in practice the notion of family of an asylum seeker, in
a way that is contrary to the Directive, by requiring respectively that the family
members are all present at the moment of the introduction of the asylum
application and even that the asylum applications are introduced simultaneously
for the entire family (see Q 23);

e Itisinteresting to note that Member States sometimes |eave the implementation of
certain aspects of the Directive to NGOs, for instance the provision of clothing to
asylum seekers (see Q 12 B) or adequate reception conditions for asylum seekers
with special needs. This has been considered as an infringement of the directive
where it is not organised or financed by the Member States because of the lack of
legal certainty regarding the implementation of these provisions.

'The reader is kindly asked to consult the synthesis report for amore comprehensive analysis by question
and the national tables of transposition for a detailed overview by Member State.



2. Ratione materiae

e The number of places for asylum seekers is currently (also due to the decrease in
applications in many Member States) sufficient, except in 3 Member States
(Cyprus, France and Italy) which is a serious concern because financia
allocations given to asylum seekers in those member States are also insufficient
(seeQ 24 Cand Q 12 B);

e Materia reception conditions as defined by article 2, (j) of the directive which are
generaly provided in kind to asylum seekers (with a significant minority of 8
Member States providing money instead for clothing) are adequate with the
exception of open centres in 2 Member States and clothing in 4 Member States
(seeQ12B);

e On the contrary, reception conditions are problematic in 9 Member States where
they are partially or entirely provided “in money” (see Q 12 B). One has to bear
this conclusion in mind when UNHCR and NGOs suggest, for various reasons, to
accommodate asylum seekers outside collective accommodation centres in
individual housing, which normally implies providing al the rest of material
reception conditions in money; this should be limited to asylum seekers having
access to the labour market and could be linked to progress in the asylum
procedure as in Belgium (see below);

e This assessment is corroborated by the list of 9 Member States that do not allocate
the necessary resources to implement the Directive (see 40 E, where 6' out of the
9 Member States concerned also appear on the list under Q 12 B)

e Even if it does not seem per se to be contrary to the Directive, one can be
concerned about the fact that 5 Member States (see Q 20 C) restrict or refuse
access to reception conditions in cases where asylum seekers refuse to stay in
collective reception centres because they have the possibility to accommodate
themselves, as this undermines the autonomy of the individuals concerned;

e There are problems regarding access to health care in only 4 Member States (see
Q 27 B). It is important to note that this conclusion is from alegal point of view
based on the minimum standards of the Directive and can therefore lead to
misunderstandings with NGOs who often complain about access to health care on
the basis of their own standards, in particular regarding mental health care;

e Regarding the information to be given to asylum seekers, there are a bit more
problems regarding information on organisations or groups defending the rights of
asylum seekers (in 7 Member States listed in Q 18) than about information on
reception conditionsin general (in 5 Member States);

e There are problems with the right of asylum seekers to appeal against problematic
decisions about their reception conditionsin 8 Member States (See Q 22 A);

e There are problems with legal assistance linked to the right of appeal in 6 Member
States (see Q 22 B);

e Thereisonly one Member State where access to the labour market is problematic
(Lithuania) but two thirds of Member States still impose work permits to asylum
seekers which can more or less undermine in practice the right of asylum seekers
towork (see Q 28 B);

e There are dlight problems with the right of asylum seekers to leave their assigned
place of residence in 3 Member States (see Q 20 E).

' Cyprus, Lithuania, Malta, the Netherlands, Sloveniaand the United Kingdom.



. Rationeloci

There are problems with reception conditions when asylum seekers are detained
in 7 Member States (see Q 12 B), however Member States diverge about the
applicability of the Directive to closed centres (a group of 13 Member States
consider that the Directive is applicable contrary to the opinion of 7 Member
States listed under Q 33 I). Our opinion is in favour of the former interpretation
but is fair to say that the Directive is quite unclear and difficult to interpret on this
crucial point;

The biggest problem in detention centres concerns access to education which is
problematic in 13 Member States if minor asylum seekers are detained more than
3 months (maximum period during which Member States can delay access to
education according to article 10, 82 of the directive);

Reception conditions are legally not provided by the State but ensured by an NGO
at Viennaairport in Austria (see Q 32 D);

Germany is amost the only Member State limiting the free movement of asylum
seekers to the district where they were assigned during the asylum procedure,
without however violating the directive (see Q 20 A);

The Netherlands have an extremely sophisticated system of reception conditions
based on 4 different types of centres (temporary reception, registration,
orientation and integration as well as return) corresponding to the different
possible stages of the asylum procedure.

. Rationetemporis

There is a problem with the non-implementation of the Directive at the very
beginning of the asylum procedure by 5 Member States (see Q 14);

The concerns regarding non-implementation of the Directive to “Dublin 1l cases’
appear to be limited to 3 Member States as far as we have been informed about
the practice (see Q 11);

There are problems in 9 Member States regarding the respect of the deadline of 3
days for the delivery of documents to asylum seeker foreseen by article 6 81 of
the directive (see Q 19 D).



1. “*VERTICAL” CONCERNS ABOUT RECEPTION CONDITIONS IN SOME

MEMBER STATES

This section serves to present the main' concerns linked to the legal transposition and
practical implementation of the directive in particular Member States (all EU Member
States are bound by the directive except Ireland and Denmark):

The most important problems concern 5 Member States (Malta, Cyprus, Slovenia,
The United Kingdom as well as Lithuania where, however, the very low number
of asylum seekers received so far lessens their dimension);

By contrast, there are clearly very few problems with the directive in 5 Member
States (Luxembourg, Finland, Sweden, the Czech Republic as well as Portugal
which, however, receives one of the lowest number of asylum seekersin the EU);
Malta is clearly a very special case given its policy of systematic detention of
amost all asylum seekers with the exception of persons with special needs who
are released after one or two months once they are identified as such. While the
problems faced by this Member State are enormous and linked to different factual
reasons which cannot, however, be taken into account from alegal point of view,
it must be noted that Malta is among those Member States considering the
Directive to be applicable to closed centres where asylum seekers are
accommodated. This position is, after all, somewhat surprising given that Malta
could have sought to avoid any problem with the Directive by considering, like
seven other Member States, on the basis of the ambiguities related of its scope of
application that it is not applicable to asylum seekers in detention centres. It is not
at al clear whether the Maltese policy of very systematic detention is, from a
purely legal point of view, contrary to international and European legally binding
standards, although the total incoherence of the policy of that Member State
regarding the reception of asylum seekersis obvious;

There is an enormous delay in Greece where the draft presidential decree of
transposition was still under preparation during our study as well as in Belgium
where the main draft law for the transposition of the directive is still pending
adoption by Parliament;

The process of transposition isincomplete in Hungary where a significant number
of provisions of the Directive have not been transposed;

There are some complications in Austria due to the division of competences
between the federal authorities and the Lander in this federal Member State.

' The reader is kindly asked to consult the synthesis report for a more comprehensive analysis by question
and the national tables of transposition for a detailed overview by Member State.
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I11.THE UNEXPECTED POSITIVE IMPACTS OF THE DIRECTIVE DESPITE
THE ABSENCE OF HARMONISATION

e The Directive had only a minor impact in one third of the Member States and its
transposition led to a political debate outside the circle of specidists only in
L uxembourg and Slovenia;

e By contrast the transposition of the Directive led to the adoption of more
favourable provisions at national level than the ones applicable before its adoption
in 10 Member States;

e One will note with great interest that the Directive did not have *perverse effects
of a lowering of higher national standards as would have been possible in the
absence of a standstill clause;

e Even the famoudly difficult political compromise enshrined in article 11 of the
Directive on access to the labour market led to an expansion of the rights of
asylum seekersin no less than 10 Member States,

e The positive effects of the Directive are more noticeable in the new than in the old
Member States, although the sole case of alowering of standards does concerns a
new Member State (Slovenia);

e Although it is obvious that the Directive did not harmonise reception conditions
for asylum seekers throughout the EU but only approximated the domestic laws of
the Member States in this field to a certain extent, the progress accomplished at
national level is due to the action of the European Community, which has
contributed positively to International Refugee Law with the Directive on
reception conditions complementary to the Geneva Convention;

e This positive evaluation contradicts the simplistic criticism often levelled at the
Directive regarding its level of standards without bearing in mind the extremely
diverse situation across the Member States;

e The Directive on reception conditions for asylum seekers appears to be a small
but significant first step towards the creation of a Common European Asylum
System by 2010 as foreseen by The Hague Programme.

IV.RECOMMENDATIONS FOR THE IMPROVEMENT OF RECEPTION
CONDITIONS

In accordance with the contract signed with the European Commission, which requires
not only an evauation of the legal transposition and practical implementation of the
directive but also recommendations, we propose below two specific and concrete ways of
improving reception conditions in the European Union firstly at practical level and
secondly at legidative level:

1. Practical cooperation between Member States

The first method is about the possible development of practical cooperation between the
Member States in the field of reception conditions for asylum seekers, which could be
added to the four first strands identified by the Commission in its communication of 17
February 2006.

11



Concretely, the following points could be addressed:

identification of asylum seekers with special needs, which isacrucia point;
trandation into different languages of written information to be given to asylum
seekers through pooling of capacities between Member States,

Exchange of experiences about the imposition of work permits on asylum seekers
between the 6 Member States not requiring this obligation and the 17 Member
States requiring this obligation (see answer to Q 28 B);

Involvement of UNHCR in the guidance, monitoring and control system for the
implementation of the Directive, asis the case in many of the new Member States
(seeansewer to Q 39 C)..

The following best practices have been identified:

Transition from material reception conditions “in kind” to “in money” after a
certain period of time in Belgium (see answer to Q 11, this could be linked to the
phases of the asylum procedure in order to gain capacity in reception centres in
case of shortage of places or more generally to improve the life and autonomy of
asylum seekers after a certain time has passed in the asylum procedure);

Definition of quality standards for material reception conditions in the Czech
Republic (see answer to Q 39 B);

Representation of NGOs within a advisory board for reception conditions in
Germany and Italy (see answer to Q 38);

Possibility for asylum seekers to refuse accommodation in collective centres
without loosing their rights to the other material reception conditions in the
Netherlands (see answer to Q 20 C);

Involvement of asylum seekers in the management of reception centres in France
(seeanswerto Q 25E)

Free access of asylum seekers to public transportation in Luxembourg (see answer
toQ20A)

Information about reception conditions provided to asylum seekers through a
DVD in the United Kingdom and a video in Hungary (see answer to Q 17 B)

Regarding Maltain particular:

Creation of an ombudsman for detained asylum seekers possibly with the help of
Belgium and The Netherlands (see answer to Q 22 D);

Implementation of the system, envisaged by article 13, 84 of the Directive, of
financial contribution by asylum seekers in employment to their reception
conditions, on the basis of the experience of Czech Republic, Finland or Germany
(see answer to Q 29);

Lega formalisation of the rules of procedure for the identification of asylum
seekers with special needs.

12



2. Legidative amendments of the provisions of the Dir ective

Identification of asylum seekers with specia needs, which should be considered
as atop priority because of its crucial importance and the weakness of article 17,
82 of the Directive, through a clear alocation of responsibilities between the
different actors entering into contact with asylum seekers on that precise point or
through the definition of a specific procedure for the identification of asylum
seekers with special needs (see answer to Q 30 C)

Privileged access of UNHCR to reception centres (see answer to Q 26 B)
Extension of reception conditions to applicants for subsidiary protection by
turning the optional clause of article 3 84 of the Directive into a mandatory one, in
order to complement the single procedure (see answer to Q 13 B);

Better interlinkage of the Directive on reception conditions with the Directive on
asylum procedure regarding the initial stages of asylum procedures as suggested
in answer to Q 11 aswell aswith the Dublin Il Regulation (see answer to Q 11).

13



NOTICE

This report is absolutely confidential and will remain so for as long as the Commission
does not discloseit or present its own report on the implementation of the Directive to the
Council and Parliament.

This synthesis report must be read together with the national reports and tables of
transposition which have been prepared separately for each of the 23 Member States
bound by the directive. The National reports give detailed insights into the situation in the
Member States concerned and the table of transposition is a mean of evaluating precisely
the level of legal transposition and practical implementation of each of the legally
binding provisions of the directive (not the optional provisions often called the “may
clauses’, which are abundant in this Directive). Extracts of the national tables have been
introduced into the synthesis report in order to list clearly for each question the problems
arising in the Member States of the European Union. It may happen, however, that some
detailed explanations about minor problems mentioned in the tables are not included in
the synthesis report, which should not be too long. The reader is kindly asked to refer to
the footnotes of the tables of transposition for compl ete explanations.

It must be clear that the practical information which has been gathered by the experts
with help of UNHCR offices throughout the EU, and enriched by external contributions
by NGOs as well as some comments by Member States on draft reports, may at times be
incomplete. The fact that practical problems are not mentioned in thereports should
not be consider ed as evidence that such problemsdo not exist in reality.

About the specia case of Malta, it must be noted that the synthesis team used documents
other than the national report prepared by the Maltese expert in order to have, as far as
possible, an objective and comprehensive understanding of reception conditions in that
Member State. Thisis particularly important for the comments that UNHCR provided on
the national report on Malta which have therefore aso been transmitted to the
Commission.

In order to provide the Commission with a convenient working instrument, all the tables
of transposition contain some brief explanations in footnotes. The national transposition
legidation in the official language of each Member State is also copied in an annex to the
national reports.

Where the rules of transposition had not been yet adopted by the Member States
concerned during the period of the study (which started in January and finished at the end
of October 2006) the national rapporteur worked on the basis of the draft transposition
text and assessed the situation on the presumption that it will be adopted as such. Thus
the reader should be aware that some national reports may become partially outdated with
the finalisation of the process of transposition in some Member States.

14



EUROPEAN SYNTHESISOF THE NATIONALSREPORTS

1. NORMS OF TRANSPOSITION

Q.1. Identify themain norm of transposition (indicate the title, date, number, date
of entry into force and references of publication into the official journal) and
indicate its legal nature (legidative, regulatory, administrative); indicate in
your answer if this norm was only devoted to the Directive or if it has been
included in a more general text and indicate in that case by quoting precisely
the number s of the provisions adopted to transpose the Dir ective.

With the exception of the Netherlands and Spain, the Directive was transposed by all
Member States into the domestic legal order by one or several laws. In the Netherlands it
was transposed by a ministerial decree: in accordance with article 12 of the Law on the
Central Agency for the Reception of Asylum Seekers, the Minister for Aliens and
Integration is responsible for the adoption of any regulatory measures relating to
reception conditions for asylum seekers. The aforementioned law contains no specific
provisions on reception conditions. The law thus gives the Minister wide discretionary
powers. In Spain, too, the Directive was transposed by aroyal regulation.

Finally, in Greece, the draft transposition norm, which has not yet been adopted, will also
be a Presidential decree.

The norms of transposition are generally not limited to reception conditions for asylum
seekers but cover other aspects of refugee law (procedure or status), or wider immigration
policy. It is commonplace for the transposition norm to concern not only the Directive on
reception conditions but aso other Directives adopted under EU asylum and immigration

policy.

Q.2. List by order of importance by using numbers (1, 2, 3) the others norms of
transposition if there are more than one (indicate for each norm the title,
date, number and references of publication into the official journal; include
in your answer the administrative measures taken to ensure implementation
of the Directive and of the transposition norms like regulations,
administrative circulars, special instructions,...)

For the answers to this question, which are obviously impossible to synthesise, the reader
is asked to consult the various national reports listing all the norms of transposition. Let
us simply state that in a large majority of Member States, regulations and administrative
circulars complement the main transposition norm(s).

Q.3. Explain which level of government is competent to adopt the legal norms on
reception conditions for asylum seekers (specify in particular in case of a
federal or regional State, if it isthe federal/central power or the components;
in case, specify below when it is impossible for you to answer a question
because it is about the competence of the components and it isimpossible for

15



you to gather reliable information about all of them)

Explain the legal technical choices done to transpose the Directive (comment
on the nature and level of the norms used to do the transposition: legisative,
regulatory, administrative like instructions, etc). Add any other element
about the technique of transposition of the Directive which is interesting for
the implementation of Community law.

In Member States that are unitary states, the central authority is clearly competent to
adopt the norms relative to reception conditions for asylum seekers. In Portugal,
nevertheless, the legislative assemblies of the two autonomous regions (the Azores and
Madeira) can adopt implementation measures in the domain, notwithstanding the central
authority’s prerogative. In practice, the national assembly has not insisted on its
prerogative and it is likely that the central government will likewise refrain. In federal or
regional states, the legal competence in the domain of reception conditions pertains, apart
from some exceptions, to the federal authorities, except in the case of Austria:

Q.5.

In Germany, the federal authority is competent with regard to reception conditions
because it has decided to legidlate instead of the Lander, the latter nevertheless
retaining competence for the implementation of the legidation, and thus of the
Directive, in practice.

In Belgium, the reception of asylum seekersis afederal issue but certain measures
contained in the Directive nevertheless touch upon the competence of the
federated entities (the Regions for professional training and the Communities for
youth welfare and education);

In Italy, the central authorities have exclusive competence in asylum matters, but
the regions and municipalities are responsible for some reception conditions such
as accommodation or certain welfare services, in respect of the minimum
standards of social protection set by the central authority which must be
guaranteed throughout the territory ;

In Austria, the Constitution does not clearly determine whether reception
conditions for asylum seekers pertain to asylum policy, which is a federal matter,
or social welfare policy, which is a matter for the Lander. After some back and
forth, the federal government and the Lander concluded an agreement according
to which the former is responsible for reception during the admissibility
procedure and the latter are responsible once an asylum request is deemed
admissible. The agreement defines the reception conditions that must be offered
to asylum seekers in an identical manner across the federal territory, although
without granting individual rights. Thus the central authority and the Lander are
both competent, depending on the different stages of the asylum procedure, for
adopting the necessary norms to transpose the Directive. Clearly the Austrian case
makes the verification of compliance with the Directive an extremely complex
affair, given that laws and practice must be analysed not only at the federal level
but also within each of the nine Lander.

Mention if there is a general tendency to just copy the provisions of the
Directive into national legidation without redrafting or adaptation them to
national circumstances? If yes, give some of the worst examples and explain
if there is a risk that those provisions remain unapplied or will create

16



difficulties of implementation in the future.

The Directive was generally transposed in a way that takes account of national
circumstances and existing legal frameworks, which is not surprising given that the laws
of many Member States already contained provisions relating to reception conditions and
that in some cases only minor modifications to the existing laws were necessary in order
to conform to the Directive.

Nevertheless there have been some cases of transposition by literal copying of the
provisions of the Directive:

e In the United Kingdom, Greece and Estonia, there is a genera tendence to
literally reproduce the text of the Directive. The British report underlines resulting
difficulties of implementation of certain provisions such as article 17 of the
Directive which risk to not be applied in the absence of a clear obligation to
identify asylum seekers with special needs and of a definition of special needs
This risk of non-implementation of certain provisions is also underlined in the
Greek report which notes nevertheless that more favourable practices than the
minimum standards of the Directive have been included in the draft decree. The
Estonian report concludes that it is difficult to say whether or not the method of
reproducing the Directive created problems given that the new provisions only
entered into force on 1 July 2006.

e In Sovenia, while the trend to copy the text of the Directive is less generd, it
nevertheless exists and risks leaving certain provisions unapplied such as article
17 related to asylum seekers with specia needs. Thus, the law states that persons
with special needs must benefit from special reception conditions after evaluation
of their special needs during a personal interview, but the law defines neither the
means to eval uate special needs nor the type of support to be offered.

e In Luxembourg, the draft regulation setting the conditions and modalities for the
granting of welfare benefits mostly reproduces the terms of certain provisions of
the Directive, without always containing elements necessary to its implementation
in practice;

e In Poland, the provision on asylum seekers’ access to the labour market is largely
identical to Article 11 of the Directive;

e In Cyprus, those provisions of the Directive for which there were no particular
policiesin place were copied literaly.

The examples above relating to article 17 of the Directive point to a wider problem with
the implementation of that provision that also concerns other Member States (see below
the answers to questions 30 onwards).

Two reports consider that a literal transposition can also have some advantages. In
Austria, a draft law of the Land of Lower Austria largely reproduces the terms of the
Directive by copying the precise guarantees foreseen therein, even where these are not
contained in the agreement concluded between the Lander and the federal government
(see above the answer to question 3). In the Netherlands, the few cases of literd
reproduction pointed out have also been favourable to asylum seekers in that they
concern measures of the Directive that grant them individual rights.
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Q.6. Haveall thetexts necessary to ensure the effective implementation of the new
rules of transposition been adopted, prepared or at least foreseen in the
future (for example a regulation completing a new law and the necessary
instructionstelling the administration how to apply the new rules)?

In eleven Member States (Germany, Finland, Portugal, Slovakia, Malta, Italy,
Luxembourg, Sweden, Cyprus, Poland and the Czech Republic), all or amost all texts
necessary for the effective implementation of the Directive into the domestic legal order
have been adopted.

Thisis not the case for:
e France and Slovenia where the regulations implementing the legidative norm of
transposition have yet to be adopted ;
¢ Hungary where a significant number of provisions of the Directive have not been
transposed.

In two Member States (Belgium and Greece), there is along delay in the process as even
the main norm of transposition has not yet been adopted. In Belgium the draft federal law
covers reception conditions as long as they pertain to the competences of the federa
authorities and not those falling within the competences of the Communities or Regions;
moreover, the question of the access of asylum seekers to the labour market is aso not
solved in the project for law as it pertains to the competences of the federal Minister for
work and the draft law has been prepared by the federal minister in charge of reception
conditions.

Finally, Austria poses two specific problems linked to its federal system of government:

e Firstly, three Lander (Lower Austria, Salzburg and Upper Austria) have not yet
adopted the laws designed to implement the agreement concluded with the federal
government and the texts currently being examined are unlikely to enter into force
before January 2007. It should however be noted that Lower Austria has used
administrative instructions to ensure that asylum seekers are de facto provided
with the benefits foreseen in the agreement signed with the federal authorities,
which by itself does not grant any individual rights.

e Secondly, the laws in force are somewhat imprecise and leave much margin of
interpretation to the authorities responsible for providing reception conditions.
These texts largely reproduce the content of the agreement concluded with the
federal government, whose object is to clarify the division of responsibilities for
reception conditions between the federal government and the Lé&nder and
therefore logically confers no rights to individuals.
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2. BIBLIOGRAPHY

Q.7. Has an in-depth preparatory study been made public about the changes at
the occasion of the transposition? If yes, thanks for trying to provide us a
copy (please contact to answer this question adequately the body and person
who was responsible for the preparation of the transposition of the Directive
in the public administration).

Seven Member States carried out preparatory work for the transposition of the Directive
(Austria, Belgium, Finland, Czech Republic, United Kingdom, Slovenia and Sweden):

e In Sloveniaand the Czech Republic, in addition to a reflection group being set up
within the competent ministries, the transposition of the Directive was the object
of a consultation involving NGOs and UNHCR throughout the procedure leading
to the adoption of the transposition law by Parliament;

e In the United Kingdom a public consultation was launched by the Home Office
(Ministry of the Interior);

e In Belgium, Finland and Austria a study was carried out within the competent
public institutions

e In Sweden, the official report analysing the regulation on reception conditions for
asylum seekers was complemented by a practical study. These investigations
underlined the fact that positive law largely conformed to the Directive and that
only some modifications to the existing legislation were necessary.

In some Member States, one can further point to consultations, debates and opinions from
various bodies, accompanying the process of the transposition of the Directive. This was
especialy the case in Luxembourg where many institutions were involved or involved
themselves with the draft transposition law, which led to sometimes very comprehensive
opinions finding their way into parliamentary documents.

Q.8. Quote any recent scientific book or article published about the Directive, the
transposition rules or the question of reception conditions for asylum seekers
in general (answer even if this literature is only available in your language
and provide the complete titlein your language (without trandslation) with all
references; indicate author, title, in case name of periodical, year and place
of publication).

The reader isreferred to the bibliographical references contained, where applicable, in the
different national reports.

Q.9. Quoteany interesting decision of jurisprudence based on the implementation
of the new rules of transposition of the Directive (indicate references of
publication if any)?

Thereis extremely little jurisprudence given the very recent nature of the Directive and of
the national transposition measures, some of which have not even been adopted yet.
Nevertheless, some German, British and Dutch judgements have shown that two issues
will stir much controversy. Some cases on two issues should already be mentioned:
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Thereisfirstly the question of the application of the Directive ratione temporis:

In the United Kingdom, a national measure predating the Directive whose terms
were identical to the latter’s article 1682 allows the denial of reception conditions
to asylum seekers who are unable to prove that they introduced their asylum
application as soon as possible after arriving on the territory. The House of Lords
confirmed in a ruling of 2005 in the case Regina v. Home Department that
reception conditions must be guaranteed to an asylum seeker verging on
destitution even if he or she fails to lodge his asylum request as soon as possible
after entering the territory of the United Kingdom as there would otherwise be a
violation of Article 3 of the European Convention on Human Rights,

In the Netherlands, the following two decisions are particularly noteworthy:

- initsruling of 4 May 2006, the Council of State held that the Directive does not
apply to asylum seekers on whose application a final decision has already been
taken;

- initsruling of 20 January 2006, the Haarlem Court held that the refusal by the
Minister for Alien Affairs and Integration, based on Article 4(2) of the
transposition decree, to grant reception conditions to an asylum applicant who had
introduced a second asylum request is not contrary to Articles 16 81, a), 16 84
and article 17 of the Directive and that Article 1685 does not oblige the Minister
to grant reception conditions until a final decision is taken on the new asylum
request.

In Germany, the only ruling mentioned concerns a measure foreseeing the
possibility to limit welfare benefits when an asylum applicant prolongs his stay on
German territory through “illicit use of rights’ derived from the laws on asylum
procedure. The Bavarian social appeal court tasked with the interpretation of the
terms “illicit use of rights’ referred to Article 16 of the Directive and specified
that an illicit use may, in the context of the measure concerned, consist of one of
the behaviours mentioned in 881 and 2 of that Article.

The problem of the tempora application of the Directive is a wider one, notably
regarding the start of the provision of reception conditions. The Netherlands fail to
provide these to asylum seekers while they are temporary reception centres (infra).

Secondly, other rulings concern the question of the legality of the detention of asylum
seekers and of rejected asylum seekers awaiting their expulsion:

In Austria the independent administrative tribunal for Upper Austria found in its
ruling of 13 March 2006 that an asylum applicant whose application has been
regjected in the first instance may only be kept in detention if an individual
assessment shows that this measure is necessary to guarantee his expulsion. The
tribunal argues that detention is only justified if there are reasons to presume that
the applicant has the intention of going underground. Where an asylum seeker is
granted reception conditions and his behaviour does not justify security measures,
the tribunal found that the authorities should use more lenient measures.

In Slovenia two important decisions of the Constitutional Court should be
mentioned: in two rulings on 7 July 2006, the Court extended certain reception
conditions - accommodation and food - to asylum seekers even though a final
decision to refuse their asylum application had been taken. Both cases involved
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families with children whose asylum applications were definitively refused by the
Supreme Court, after which they were transferred to and detained in a deportation
centre. The Supreme Court suspended the execution of the definitive decision and
ordered the Minister of the Interior to re-house the families in the House of
Asylum (an open centre) while they await his final decision. The Court bases its
decision on Article 3 of the International Convention on the Rights of the Child,
arguing that it is not in the better interest of the child to be placed in a detention
centre, while this interest can be met by the more favourable treatment of
placement in the House of Asylum. The Court aso refers to Article 8 of the
European Convention on Human Rights in order to justify the transfer of the
parents together with their children from the detention centre to the open centre.

A reading of these decisions also shows a close link between reception conditions and the
asylum procedure in the sense of Article 3 of the Directive which specifies that it applies
to third country nationals “as long as they are authorised to remain on the territory as
asylum seekers’. Any restriction of the procedure regarding its beginning or its end also
defines the temporal scope of the reception conditions.

To conclude, we mention two Swedish judgements which precede the adoption of the
Directive but nevertheless shed light on the meaning of Article 13 82 asking Member
States to “make provisions on material reception conditions to ensure a standard of living
adequate for the health of applicants and capable of ensuring their subsistence”:

- aruling of 1996 by the Stockholm Administrative Appeal Court gave right to a request
for an amount of €103,44 for repairsto apair of glasses.

- a ruling of 1995 of the Appeas Court of Jonkoping rejected a demand for the
purchasing of maternity wear which the Court ruled to be unnecessary.
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3. GENERAL INFORMATION ABOUT
THE SYSTEM OF RECEPTION CONDITIONS

Q.10. Describe which arethemain actorsin charge of reception conditions?

The Member States are divided into two groups when it comes to the ministry in charge
of reception conditions:

- on the one hand, those where reception conditions are essentially the responsibility of
the Ministry of the Interior (Germany, Cyprus, Italy, Latvia, Lithuania, Poland, Czech
Republic, United Kingdom, Slovenia, Slovakia) ;

- on the other hand, those where they are essentially the responsibility of the Ministry of
Social Affairs, Family Affairs or Employment (Estonia, Finland, France, Luxembourg,
Belgium, Malta, Portugal) with the exception of reception conditions in closed centres
which pertains to the Ministry of Interior or Justice.

Beyond these two approaches, there are the cases of the Netherlands where reception
conditions are mainly the responsibility of the Minister for Aliens and Integration and of
Hungary whereit isthe Ministry of Justice and Law enforcement.

Q.11.A. Explain if you have different types and levels of reception conditions
following the different stages of the asylum procedure (this implies
that you have to give briefly the necessary explanations about the
asylum procedure). Make if relevant for reception conditions a
distinction between the following procedural stages: determination of
theresponsible Member State on the basis of the Dublin |l regulation,
special procedures at the border (including transit zones in airports),
accelerated procedures, admissibility procedures, €ligibility
procedures and the different possibilities of appeals (suspensive or
not) against a refusal of the asylum request. Indicate what the main
differences of reception conditions are between the different stages (if
necessary by detailing between the different elements of reception
conditions, in particular housing) and explain what the evolution of
reception conditionsis following the different stages of the procedure.

B. Indicate precisely for which stage(s) of the asylum procedure the
answer s on reception conditions you give below are valid

Reception conditions for asylum seekers may vary according to the asylum procedure.

The Netherlands and Spain are the only Member State foreseeingin their legidation
different reception conditions depending on the stage of the asylum procedure.

In the Netherlands, before asylum seekers are officially admitted to the asylum procedure
they stay at atemporary reception centre where accommodation and reception conditions
are very basic. Their stay in this centre can last for 2-3 weeks (the time it takes to be
officialy admitted to the asylum procedure). During this period, the Directive is
considered not to be applicable. When asylum seekers are officially admitted to the
asylum procedure and their asylum claim is being processed through the accelerated 48-
hour asylum determination procedure (AC-procedure) they are also only entitled to basic
facilities, like accommodation in so-called Application Centres (ACs) and emergency
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health care. The same applies to asylum seekers with respect to whom the Netherlands
have made a Dublin claim to another Member State. Asylum seekers whose claim is not
rejected within 48 hours under the accelerated procedure (e.g. because more research is
needed) are referred to regular reception centres, where the Directiveis applied.

The Netherlands currently disposes of a sophisticated reception system where there is a
further distinction between two other types of centres. Orientation and integration centres
hold asylum seekers as long as no substantive negative decision has been taken. During
the orientation phase, information and activities take account of the temporary nature of
the stay. The interviews carried out with new arrivals provide a realistic perspective of
the future and emphasise the fact that most of them will see their asylum application
rejected and will have to leave the Netherlands. The Dutch language courses provided are
limited to a basic knowledge of the language that is strictly necessary for a short stay.
Those who are granted refugee status are entitled to private housing in a municipality.
However, this process may take severa months (on average 6 months). In the meantime
these people stay in the centres for orientation and integration (integration stage). The
applicants who are given a negative decision in the first instance are transferred to a
return centre where the idea of voluntary return is promoted.

In Spain, the legidation foresees that reception conditions can be limited during the
admissibility phase but it appears that in practice asylum seekers actually have no access
to reception conditions.

Regarding the non-application of the Directive by The Netherlands and Spain, one
wonders if the cases mentioned above could be regularised by setting exceptional
modalities of reception conditions on the basis of article 14 § 8. The problem is that none
of the hypotheses envisaged by this provision correspond to this case, even if the precise
meaning of the first indent “ an initial assessment of the specific needs of the applicant is
required” remains somewhat ambigious to say the least.

One will aso note regarding Portugal that reception conditions are provided in kind
during the admissibility phase, while during the substantive examination of their
application asylum seekers receive an amount of money supposed to cover al their needs.

A particularity needs aso to be mentioned in the Czech Republic. In this Member State,
during the admissibility phase lasting around 3 weeks during which the person is
identified and submitted to a medical check as well as the asylum procedure being
formally launched, the applicants are systematically placed in a closed reception centre.
Apart this restriction to freedom of movement, the reception conditions offered in these
closed centres - which are not the same as the detention centres - are similar to those in
open accommodation centres. The same happens with asylum seekers subject to a Dublin
Il procedure. Those arriving at Prague International Airport will also stay in the closed
centretill the end of the procedure.

Reception conditions may also depend on whether the asylum seeker falls under the
scope of the Dublin |1 regulation

In “Dublin cases’, it is important to distinguish between the different scenarioss which
can arise and that are not sufficiently taken into account by ECRE in its Report on the
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application of the Dublin 11 regulation in Europe’ and even by UNHCR in its report on
The Dublin Il regulation’.

There is firstly the case of determination of the responsible Member State when an
asylum application isintroduced for the first time.

e In France, those persons do not have the right to social aid (caled “allocation
temporaire d'attente”) and will only be admitted to accommodation centres if
places are available. This means that they actually can have any no reception
conditions at al.

e Thesituationissimilar in Spain.

e In Austria, reception conditions are not granted when by virtue of the Dublin 11
regulation, it can be presumed that Austriais not the responsible Member State, in
which case the asylum seeker will be detained and only entitled to the guarantees
provided by penitentiary legislation.

Asthereisno legal basisin those cases to refuse or diminish reception conditions, neither
in the requesting Member State nor in the Member State to take charge of the applicant,
those Member States violate the Directive on reception conditions by reducing its scope
of application.

There is secondly the case where an asylum seeker has already lodged an asylum
application in a first Member State and has moved to a second Member State during the
procedure or after his or her application is rejected.
e Asylum seekers taken back by Slovenia upon the request of another Member State
are directed to deportation centres where material conditions are inferior and
access to medical care and to NGOsis limited.

In those cases, it appears that the Member State requested to take back the applicant may
justify reducing reception conditions on the basis of article 16, 81, (@) of the Directive.

PROBLEM ABOUT RECEPTION
CONDITIONSFOR DUBLIN CASES

Austria, France, Spain

Reception conditions vary finally depending on the type of asylum procedure
applicants are subject to, in particular in the case of border procedures

Reception conditions for persons whose asylum application is processed at the border or
in airports are sometimes different from reception conditions on the territory. They are
generaly inferior and do not fall under the Directive as is explicitly authorised by its
Article 14, 88 aslong as thisis done “for a reasonable period” which must be “as short as
possible’. This is the case in Austria where the federal legislation related to reception
conditions is not applicable to transit areas. However, a care facility provided by an NGO
(Caritas) is organised (see also on this point the answer to question 32.D)

In addition, in Italy, persons whose application is treated in an accelerated procedure are
excluded from the general reception system managed by local authorities and are instead
placed in half-closed or closed centres where they do not receive the pocket money
foreseen by the Directive.

' Published in March 2006, p.8.
"' See also about this the UNHCR discussion paper on the Dublin I Regulation (2006), pp.51-52.
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In two further Member States, reception conditions do not directly depend on the
asylum procedure but change depending on the length of stay of the asylum seeker
on theterritory:

e in Belgium, it is foreseen that the reception of asylum seekers in reception
centres, which implies communal living, must not exceed a certain period that is
yet to be set by a decree, after an evaluation of the asylum procedure. After this
period, the asylum seeker is granted reception conditions no longer in kind but in
cash, in the form of welfare benefits allowing him or her to live in individual
housing. Moreover, asylum seekers who entered Belgian territory legally or
lodged their asylum application while they were still legally on the territory can
have direct access to welfare benefits in cash. Moreover, in the absence of
available places, the law authorises, for a maximum period of ten days, temporary
accommodation in emergency reception structures where social support is limited
compared to that offered in the normal reception structures.

e in Germany, asylum seekers are obliged to remain in a reception centre during the
first few weeks of their stay. This obligation comes to an end after three months
or earlier if the Federal Office has ruled on the asylum application or if another
form of accommodation is allocated to the applicant. After this initial period, the
accommodation modalities vary.

Finally it should be pointed out that the United Kingdom foresees in the Home Office's
five-year strategy, which could enter into force in the autumn of 2006, a classification of
asylum applications into nine categories (late application, application by an
unaccompanied minor, application considered “opportunist”,...) to which different
reception modalities are tied (type of accommodation, access to legal assistance, ...) and
even different procedures.

While the link between reception conditions and asylum procedures is obvious in that the
opening and closure of the procedure automatically entails the beginning and the end of
the provision of reception conditions, it should be stressed that the two Directives dealing
with reception conditions and the asylum procedures did not articulate this in a
sufficiently explicit manner. Although Article 14, 88 authorises Member States to
exceptionally set different reception conditions for asylum seekers held at the border, the
Directive is subject to interpretation as far as its applicability to the initial phases of the
asylum procedures is concerned; the controversial question regarding the applicability of
the Directive to closed centres in which asylum seekers are detained is not explicitly
addressed either (infra). These ambiguities are perhaps due to the fact that the two
Directives were adopted at an interval of ailmost three years. It would be wise to remedy
this situation on the occasion of a possible review of the Directive on reception
conditions. Finaly we note the good practice of Member States, such as Belgium, who
gradually improve reception conditions for asylum seekers, whether it be the transition
from reception conditions in kind to those in the form of a sum of money or the transfer
from a collective reception centre to individual housing, especialy where Member States
fail to complete the examination of asylum applications with a reasonable period, despite
their best efforts and attempts to speed up the asylum procedure.
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4. GENERAL RULESON RECEPTION CONDITIONS

Q.12 A. Are material reception conditions provided in kind, in money or in
vouchers or in a combination of these elements (see article 13, 85
which is an optional provision)? Distinguish between the different
elements (housing, food, clothes, and pocket money). If reception
conditions are provided in money (in general or in some cases, for
instance when no places are anymore available in accommodation
centres), indicate the precise amount given to the asylum seekers.
Indicate in your answer what is provided in general and if there are
exceptional cases. Specify in your answer if reception conditions are
different from the general system of social aid for nationals or aliens
and if yes, if and when (which stage of the asylum procedure) can
asylum seeker s have accessto the general system of social aid?

In most Member States, material reception conditions in the meaning of Article 2, j) of
the Directive are generally provided in kind as opposed to in the equivalent in monetary
terms, except for clothing where both forms are used.

1. Inalmost all Member States accommodation is, asa general rule, provided in
kind.

There is an exception to this rule in France, Italy, Spain and in Slovenia when no places
are available in the reception facilities. In this case, asylum seekers receive financial
support designed to cover not only their accommodation costs but also al of their
material needs. In Belgium and in Portugal, accommodation, as well as other material
reception conditions, is provided either in kind or in an equivalent manner through the
provision of financial welfare benefits as indicated in the answer to question 11 (supra).

It is the opposite in Cyprus due to a lack of structural facilities in the only reception
centre located in Kofinou to which only afew families and single women have access. In
this Member State, asylum seekers are in principle allocated a financial contribution with
which they must cover al their living costs. It sometimes occurs that this contribution is
complemented by the partial or full payment of the rental deposit requested by landlords.

2. In the majority of Member States, food is also as a general rule provided in
kind, insofar as prepared meals are served to asylum seekers.

Depending on the circumstances, a financial contribution or vouchers replace and/or
complement this system (Germany, Austria, Italy, the Netherlands, the Czech Republic,
Luxembourg and occasionally in Poland for the benefit of persons who must follow a
particular dietary regime for medical purposes). In Lithuania and Belgium, foodstuffs
which the asylum seekers can cook for themselves may also be distributed. In Hungary,
where the genera rule is the provision of prepared meals, al reception centres are
nevertheless equipped with a kitchen with a view to allow asylum seekers to prepare
meals for themselves when they have the financial means to buy foodstuffs. Itisonly in a
minority of countries (Estonia, Latvia, the United Kingdom, Finland and Sweden) that
food is usually covered by the payment of afinancial aid, although this principleis not an
absolute one.
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3. On the other hand, a more important number of Member States remaining
nevertheless a minority within the EU, provide for the clothing of asylum
seekersasfinancial allowances.

In eight Member States (Austria, Finland, Luxembourg, The Netherlands, Poland, United
Kingdom, Spain Sweden), asylum seekers are able to purchase their own clothes thanks
to welfare benefits. Portugal and Cyprus must be added to this group. In Portugal, from
the admissibility stage, all material reception conditions are in principle covered by
financial aid. The situation is similar in Cyprus.

In Belgium, when accommodation is provided in the reception facility, the situation can
differ from one reception centre to another: some arrange a distribution of clothes; others
allocate a sum of money to asylum seekers while others conclude contracts with second-
hand shops where asylum seekers can go to get clothes twice a year in general. Also in
Austria, diversity prevails, not only between the different Lander but also between the
federal reception facilities.

4. In addition to material reception conditionsin kind, the vast majority of
Member Statesallocate a daily expenses allowance

The Member States respect this provision, with one exception and one reservation. In
Slovenia where reception conditions are entirely provided in kind, no expenses allowance
at all is paid to asylum seekers. The preparatory study carried out on the transposition of
the Directive in Slovenia states that the financial support was cancelled due to the reasons
of rationalisation of the asylum procedure and the fact that the reception conditions in
kind suffice for al the needs asylum seekers should have in the course of the asylum
procedure. Despite complaints from NGOs, the view that Slovenia should not spend too
much money for asylum seekers prevailed. In Malta where reception conditions are also
provided in kind, certain allowances covering for instance transportation costs may be
paid to asylum seekers but allowances are not systematically provided.

In two Member States (Belgium and the Czech Republic), asylum seekers have the
possibility of increasing their allowances by providing various paid services for the
Community within the reception centres.

Clearly, it is amost impossible to verify if adaily expenses allowance is actually paid in
those cases where Member States provide al or part of the reception conditions in the
form of financial allowances, because it is difficult to asses which precise expenses the
money paid is supposed to cover.

Article 2, j): daily expenses allowance

NO TRANSPOSITION AT ALL Slovenia
PROBLEM Malta
Q.12B Can the reception conditions in kind, money or vouchers be

considered as sufficient “to ensure a standard of living adequate for
the health of applicants and capable of ensuring their subsistence” as
requested by article 13, 82 of the Directive (which is a mandatory
provision but leaves a certain space to Member States)? In order to
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help to assess the respect of this rule when reception conditions are
provided in money, include if necessary in your answer points of
comparison with the minimum amount of social aid guaranteed for
nationalsin your Member State.

Two different conclusions can be drawn on whether reception conditions “ensure a
standard of living adequate for the heath of applicants and capable of ensuring their
subsistence” following the terms of Article 14, 82 of the Directive, depending on whether
these are provided in kind or as financial allowances.

1.

Firstly, material reception conditions provided exclusively or mostly in kind
and mostly within a collective reception centre are generally deemed
adequate. However, three reservations must be made.

Firstly regarding clothing for asylum seekers in a small group of Member States
(Slovenia, Slovakia, Lithuania, Poland, Czech Republic and Cyprus), it is the
NGOs that generally provide asylum seekers with clothing, sometimes in an
insufficient manner. Thisis clearly the case in Slovakiawhere it even appears that
the legal rules on reception conditions ignore the question of clothing. In
Slovenia, there is alack of clear rules on the distribution of clothes which seems
to be carried out in an arbitrary manner. While asylum seekers in Poland are
provided with a single payment for clothes, this is however insufficient following
the opinions of NGOs, especidly for children. In Lithuania, while reception
centres must in principle provide clothes to asylum seekers, they are not able to
do it in practice and NGOs provide them instead, but their resources are extremely
limited. Moreover, in Latvia and Cyprus as far as adults are concerned, clothing
for asylum seekers living in reception structures is aso provided by NGOs
without visible problems. Such practices do however not appear to be in
conformity with the Directive; if only an intervention by NGOs ensures that the
state’s obligation is met, legal certainty is not ensured for the implementation of
the Directive. In this regard, there is a problem in Slovakia, Slovenia, Cyprus and
Latvia

The situation in the Czech Republic is very particular : clothing is also usually
provided by an NGO (Caritas) that maintains storerooms of old clothes in most
asylum facilities and aso provides clothing to the Refugee Facilities
Administration of the Ministry of Interior. In case of deficiency of certain type of
clothes (e.g. baby outfit or of a particular size of shoes), these are provided
directly by the RFA. The residuary intervention of the administration in case of
insufficiency of the NGOs does not lead to the conclusion that there is a problem
with the implementation of the Directive even if one can wonder is this kind of
system works really efficiently.

Secondly, reception conditions in closed centres are judged problematic in
relation to Article 1382 in Hungary, Lithuania, Slovenia, Greece, Belgium (only
for asylum seekers with special needs), Italy where a ministerial committee is
investigating the differences between centres as well as in Malta (despite the
positive appraisal of the Maltese expert contradicted on this precise point by
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international and European authorities like the UNHCR', the European
Parliament" and the Commissioner for Human rights of the Council of Europe").
This assessment presumes that the question of the scope of application of the
Directive to closed centres as well as open centres is resolved, which we will
address further (see below answer to question 33 1).

e Thirdly, reception conditions in kind are problematic in open accommodation
centresin Lithuania and Greece.
In Lithuania where there are only two centres, reception conditions are in practice
inferior in the aliens’ registration centre than in the centre for refugees. While the
registration centre was initially used only for the detention of illegal aiens, it is
now divided in two sections where different rules apply: a closed section for
illegal immigrants but also asylum seekers whose application has been rejected or
whose detention has been ordered by a judge, and an open section for asylum
seekers whose application is undergoing a substantial examination. The
authorities concede that neither of the two sections and certainly not the closed
one is adapted to receiving asylum seekers, especially where they have specia
needs (women and children among others). The shortcomings concern material
reception conditions, namely accommaodation, as well as access to psychologists,
lack of socia infrastructure or staff qualified to take care of applicants with
specia needs A multi-annual programme approved by the Minstry for Social
Security and Work foresees to resolve the problem by reorganising this centre.
In Greece, it is frequent that asylum seekers will not have access to any reception
conditions in the normal asylum procedure for a long period which can exceed
one year (see below answer to question 14). Moreover, reception conditions are
not considered adequate in a number of centres.

2. Secondly, where material reception conditions are provided as financial
allowances, whether in principle or as a substitute in case places are missing in the
reception centres, they generally appear inadequate to ensure the health and/or
subsistence of asylum seekers

Insufficiencies were identified in nine Member States both in cases where welfare
benefits are supposed to cover al material conditions and cases where they cover food
only, accommodation being provided in kind:

e In Cyprus, the dituation is particularly difficult in several respects. The
insufficiency of the benefits intended to cover the asylum seeker’s entire costs
becomes apparent when after accommodation is paid, on average only 30% of the
amount is left to cover all remaining needs. Benefits are in reality only paid to a
small minority of asylum seekers (about 350 out of 10,000) given the lengthy
granting procedure (in practice it takes three to four months of waiting until
benefits are actually paid) and a lack of information on the existence of these
benefits and how to claim them. As a result, most asylum applicants find
themselves having to accept illegal work in the agricultural sector where they are

' See their comments attached to the report of the Maltese expert.

" See the report of 30 March 2006 of Giusto CATANIA who conducted a visit of a delegation to Malta for
the Committee on Civil liberties, Justice and Home Affairs.

" Follow-up report on Malta (2003-2005): Assessment of the progress made in implementing the
recommendations of the Coucil of Europe Commissioner for Human Rights of 29 March 2006.
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generally exploited and subject to discrimination, while women and children who
struggle to find work face enormous difficulties to ensure subsistence ;

e In France, asylum seekers who cannot be received in a centre due to lack of
available places have the right to temporary welfare benefits which have recently
replaced arrival benefits. The amount has not yet been determined, but it is
doubtful that it will be sufficient to meet the demand of Article 13 82 if one uses
the arrival benefits as a reference point;

e In Estonia, the benefits granted are deemed adequate to ensure the subsistence of
asylum seekers, although not their health, even if its amount is identical to that of
the social aid given to citizens,

e In Austria, the sums paid to asylum seekers living in indepedent accommodation,
which vary from one Land to another, cannot be considered sufficient to
guarantee a standard of living adequate for health. The Committee for Economic,
Social and Cultural Rights of the United Nations has indeed underlined that social
assistance benefits provided to asylum seekers are often considerably lower than
those received by citizens of Austrid.

e In Portugal, where reception conditions are provided in equivalent as soon as the
asylum application is judged admissible, the amount of social welfare benefits is
proving to be insufficient and must be adapted urgently, as it has not been
reviewed since 1991.

e In Slovenia, the financial allowance seems insufficient to guarantee an adequate
standard for the health of asylum seekers

Moreover, a specific problem occurs in the United Kingdom where delays may occur in
providing the subsistence allowance to asylum seekers who have made their own
accommodation arrangements (for instance with friends or family) or who make a new
asylum claim.

The debate on the level of welfare benefits which must guarantee a standard of living
adequate for the health of applicants and capable of ensuring their subsistence has lead to
various reactions. This delicate question is subject to assessments that are not always free
of political considerations. The notion of “subsistence” used in Article 13 82 can be
interpreted more or less stringently. We note that this provision only mentions health in
relation to an adequate standard of living, without implying, what could possibly be
thought, access to healthcare, which is regulated by Article 15 of the Directive and whose
level is low as it deals only with “emergency care and essential treatment of illness’,
while the latter could also be subject to varying assessments.

Materia reception conditions are deemed adequate or not, depending on the criteria. The
insufficiency of welfare benefits given to asylum seekers was noted in the United
Kingdom’'s case where material conditions are provided in money except for
accommodation which is provided in kind. The amount is equivalent to about 70% of the
social welfare benefits given to citizens, which is already considered the minimum to
keep an individual just above poverty level. Some, however, argue that asylum seekers
unlike nationals need not pay for water, gas or electricity while others maintain that there
a further disparities between the two groups in that nationals benefits from other welfare
benefits (such as child support). The Estonian and Belgian rapporteurs add that unlike
national s, asylum seekers generally lack a network of friends and family allowing them to

' http://www.unhchr.ch/tbs/doc.nsf/(Symbol )/4a217b5c94390901¢125711500571f80?0pendocument
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cope with the insufficiency of the benefits provided.

The insufficiency of the benefits provided to asylum seekers often results from the
attitude of the Member State itself. The need to review the amounts provided for food
thus became a topical issue in the Netherlands. The level of these benefits, which vary
according to family structure and age of the children, had at the time of the transposition
of the Directive in 2005 only been increased by one euro since 1997. After several years
of parliamentary debates, the Minister finally proceeded in November 2005 to revise the
amounts and align them with minimum levels set by the National Institute for
Information and Advice on Budgetary Matters and the Dutch Centre for Nutrition.
However, due to alack of budgetary means, this alignment will only come into effect in
2009; in the meantime, there will be gradual annual increases for all categories of asylum
seekers, including children and unaccompanied minors. This time lag means that the
insufficiency of the benefits in regard to Article 13 § 2 will persist for a number of years
yet. Nevertheless the financial effort planned by the Member State should be taken into
account in the overall assessment which points to atendency to respect the Directive.

It appears that asylum seekers generally do not have access to social welfare benefitsin
Member States, but to benefits that are lower - sometimes far lower - than those granted
to nationals in Germany, Austria, United Kingdom, France, Lithuania, Luxembourg and
Sweden, while the amount granted to asylum seekers can in practice or by law be
identical to or very close to those granted to nationals in other Member States (Belgium,
Cyprus, Estonia, Latvia and Slovenia). Given that social welfare is considered in some
Member States as the minimum amount that must be granted to a person to alow him or
her to live in human dignity, one can conclude that (in these cases only) the benefits paid
to asylum seekers must be of the same level. This is clearly not the position of the
legidator in Germany, and this position is largely shared by the administrative courts.
The disparity is explained in that Member State by the temporary character of the asylum
seekers stay, whereas nationals permanently reside in the country and therefore have
other needs. The British government also justifies the inferior level of welfare benefits for
asylum seekers with the argument that reception conditions are designed only for the
short duration of the asylum procedure, although in practice a large number of asylum
seekers live in these conditions for along period. To preserve the substance of Article 13
82, the time factor should not be seen as limiting the Directive’s requirement for
reception conditions to be adequate for the duration of the asylum procedure, which by
definition islimited in time.

Interestingly three reports conclude that the benefits granted to asylum applicants are
insufficient (in Cyprus where financial aid is the rule, in Slovenia where by contrast it is
in kind and in Estonia where food is supposed to be covered by 57 euros) while
highlighting that the amount is identical to welfare benefits paid to nationals. On the
contrary, the Latvian rapporteur maintained his opinion about the allocation of 64 euros
suuposed to cover food but also hygiene products that there is no problem with the
Directive mainly on the basis that this amount is not far from what is paid to Latvian
citizens in certain cases. The equality of the benefits paid does not necessarily mean that
they meet the requirements of the Directive. The comparison of benefits received by
asylum seekers with the welfare system for nationals is one criteria among others, its
amount having to be carefully evaluated concretely in relation to the available elements
(costs that asylum must or need not cover depending on what is provided to them in kind,
date of the last revision of the benefits to take account of the cost of living, etc). We
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consider therefore in the synthesis report that there is a problem in Latvia contrary to
what is stated in the table of transposition for that Member State (apart one important
point related to the case of Malta, thisis the only divergence between the synthesis report
elaborated by the coordination team and a table of transposition about a Member State

elaborated by the national experts).

Regarding clothes

Slovenia, Slovakia, Latvia,

provided by NGOs PROBLEM Cyprus
. Hungary, Lithuania,
(?(Stge?\rt?érr:gc;?ﬁ PROBLEM Belgium, Italy, Slovenia,
Greece, Mdlta
Regarding material
reception conditionsin PROBLEM Greece, Lithuania
kind in open centres
Regarding fmanqal Cyprus, France, Estonia,
allowances covering Austria, Portugal, Slovenia,
totally or partially PROBLEM '

material reception
conditions

United Kingdom, The
Netherlands, Latvid

' Contrary the the opinion of the national rapporteur.
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5. PROCEDURAL ASPECTS

Q.13A Does the national legidation specifically provide that a request for
international protection is presumed to be under the Geneva
Convention unless explicitly requested otherwise? (see article 2, b
which isa mandatory provision)

An analysis of the country reports shows that the Geneva Convention constitutes the
foundation of the protection afforded by most Member States. In one group of countries
the primacy of the Geneva Convention is explicitly affirmed in national law (Austria,
Belgium, Germany, Hungary, Poland, Portugal, Spain, Sweden, Greece, Czech
Republic). In a further group of countries (Estonia, Finland, France, Latvia, Lithuania,
Luxembourg, The Netherlands), the presumption contained in article 2 b) of the Directive
is not clearly stated, nevertheless, the drafting of the national legislation tends to grant a
primary importance to the Geneva Convention. In Lithuania, asylum applications are in
practice firstly examined in accordance with the 1951 Geneva Convention and only then
grounds for subsidiary protection may be examined.

Four Member States stand apart from the above two groups:

e |taly, where solely the Geneva Convention is applicable. There is no secondary
law implementing article 10, paragraph 3, of the Constitution on the right of
asylum, but a humanitarian residence permit is issued where there is a risk of
violation of article 3 of the European Convention of Human Rights (ECHR). This
Member State thus conforms to the Directive' s article 2 b;

e The United Kingdom, whose single procedure covering al forms of protection
available makes no distinction for asylum support purposes between claims made
on the basis of the Geneva Convention or article 3 of the ECHR;

e Slovakia, where claims must be presented either for asylum or for a “toleration”
residence permit, which fails to conform to article 2 b) of the Directive as the
claimant is obliged to specify the grounds for his or her claim for protection;

e Cyprus, where there is no specific measure relating to the presumption contained
in the Directive.

PROBLEM Cyprus
NO
TRANSPOSITION Slovakia
AT ALL
Q.13B Explain if the scope of application of reception conditions is extended

to other asylum seekers than refugees in the sense of the Geneva
Convention, in particular to persons asking for subsidiary protection
or to other forms of protection like humanitarian statuses (see article
3, 84 which isan optional provision)? If not, explain briefly which the
differences between these special regimes and the Directive are.

The recognition of subsidiary forms of protection and the institutionalisation of the
principle of single procedure has generally led the Member States to grant reception
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conditions for refugee candidates to all seekers of protection (Austria, Belgium, Czech
Republic, Estonia, Finland, Germany, France, Latvia, Lithuania, Luxembourg, Malta,
The Netherlands, Poland, Portugal, Slovenia, Spain, Sweden, and Greece). Wide use is
made of the optional clause provided by Article 3 84 of the Directive, according to which
Member States may decide to apply the Directive in connection with procedures for
deciding on applications for kinds of protection other than that emanating from the
Geneva Convention.

Four Member States however refused to extend the reception conditions provided for in
the Directive to persons applying specifically for subsidiary protection (Cyprus, Italy,
Slovakia, United Kingdom), whereas other have in contrary extended it to persons
benefiting from temporary protection (Germany, Estonia, Luxembourg).

In conclusion, it appears possible to extend reception conditions to applicants for
subsidiary protection by strengthening article 3 84 of the Directive through a qualified
vote in the Council that would render the measure compulsory.

Q.13C Are there specific provisions in national law for reception conditions
in case of diplomatic or territorial asylum requests submitted through
a diplomatic or consular representation (see article 3, 82 which is an
optional provision) ?

The analysis of the country reports shows that applications for diplomatic or territorial
asylum are only very rarely recognised in national law. Two reports mention the
existence of such a procedure in domestic law (Austria, Poland), while another hints at
the existence of such a form of protection (Latvia). As far as reception conditions are
concerned, the Austrian report specifies that there are no national measures extending
them to this type of application, while the Polish report indicated that the people
concerned are not eligible for welfare provision, except for unaccompanied minors.

Q.14 Are reception conditions available as from the moment one asylum
application is introduced? How is article 13 81 which is mandatory legally
understood? Do asylum seekers have to satisfy any other condition in order
to get reception conditions?

The vast mgority of Member States transposed article 13 8 1 in such a way that the
legidlation provides access to reception conditions immediately (Cyprus, Estonia,
Finland, Germany, France, Italy, Latvia, Lithuania, Luxembourg, Malta, Poland,
Portugal, Sweden) or after afew hours (Slovenia) or one day (Czech Republic, Hungary,
Slovakia), the time period needed for the transfer of the applicant to a reception centre or
for reception conditions to be provided.

Luxembourg has devised an interesting mechanism in order to minimise the impact of a
delay in the issuance of administrative documents giving access to reception conditions.
The law of this Member State foresees the issuance of a provisiona document giving
temporary access to welfare benefits for three days, in cases where the authorities cannot
immediately certify the individual as an asylum seeker. Malta appears to be an exception
in that reception conditions are provided to all third country nationals in need arriving on
Maltese territory, even before an asylum application is made. As regards the others,
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procedural aspects pose legal problems in three Member States, whereas practical
problems have been detected in two others.

1. Legal problems

In The Netherlands, every individual must report to one of the country’s two registration
centres to make an appointment in order to be able to officially lodge an asylum
application. This takes between 2 and 3 weeks during which time the asylum seeker is not
considered to have entered the actual asylum procedure. Indeed, the applicant must wait
in atemporary reception centre where reception conditions are very basic (bed, bath and
bread). This situation does not seem to be in line with the Directive: firstly, the delay in
the provision of reception conditions appears abnormally long compared to the vast
majority of the other Member States; secondly, the criteria laid down by article 14,
paragraph 8 of the Directive alowing Member States to exceptionally set different
reception conditions do not include the situation described in the Dutch report.

In Spain, there is a procedure to determine access to the normal asylum procedure, during
which access to reception conditions may be restricted. It is unclear from the legislation
what extent of restriction is permitted, although restricted reception conditions must still
cover basic needs. In practice, asylum seekers do not enjoy reception conditions during
this procedure. They are beneficiaries of the reception conditions only when their
applications are admitted to the normal refugee status determination procedure. The
admissibility stage can last at |east two months from the asylum application being lodged.

In Greece, asylum seekers are issued with a “white note” or “in-service note” when
lodging their application, but this does not give them access to reception conditions.
Reception conditions are only introduced from the moment the applicant goes through the
first interview and receives his “pink card”. This can sometimes take more than a year.
However, vulnerable cases (elderly, unaccompanied minors, pregnant women, families
with minors) are accommodated immediately (subject to availability of spaces) to
reception centres, through the intervention of NGOs. Health coverage can be provided
earlier than the first interview, because even though formally the applicant will only be
entitled to medical and hospital services after he obtains his “pink card”, the Ministry of
Health has circulated a memo directing health service providers to accept patients who
only possess an “in-service note”. Art. 6.1 of the draft decree for transposing the
Directive only provides for a document attesting the status of the claimant, to be provided
“immediately” after finger-printing, but there is no mention to the effect that this
document confers reception rights and is different from the current “in-service note”.
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2. Practical problems

At times, there are practical difficulties leading to delays in the provision of reception
conditions. In the United Kingdom, for instance, delays may occur in practice because
domestic provisions require an asylum claim to be recorded before entitlement to
supports can start. Similar practical problems arise in Cyprus, where certain financial aids
are given only after a complete examination of the application for access to the asylum
procedure.

United Kingdom, Cyprus, Spain, Greece,

PROBLEM The Netherlands

Q.15 Explain when reception conditions end for instance after refusal of the
asylum request (include in your answer the link with the right of appeal against a
decision of refusal of the status, in particular the question of its suspensive effect)

According to article 3, « This Directive shall apply to al third country nationals and
statel ess persons who make an application for asylum at the border or in the territory of a
Member State as long as they are allowed to remain on the territory as asylum
seekers... ». The crucial question is for how long persons are allowed to remain on the
territory of a Member State as asylum seekers. In principle this is ill the case for
individuals whose applications were subject to a negative decision, but have appealed
against this decision, provided that the appeal has a suspensive effect under domestic law.
For the purpose of this report, we consider that a negative decision becomes definitive
only from the point where it can no longer be the object of a suspensive appeal. It is well
known that the delicate question of the suspensive effect of appeals was not harmonised
by the asylum procedures Directive, which left this questions to Member States within
the limits of their international obligations. As a result, the end of the reception
conditions varies from other Member State to another depending in particular on the
suspensive effect of appeals under domestic law.

Generaly in Member States, reception conditions logically come to an end at the point
where the applicant is granted the status he or she seeks, or after a definitive negative
decision. This general framework nevertheless has some variations in that some Member
States withdraw or reduce reception conditions ahead of a definitive negative decision or
in contrary maintain them after a negative decision in certain cases or after a positive
decision.

1. Withdrawal of reception conditions ahead of a definitive decision
Portugal follows a principle whereby reception conditions are withdrawn as soon as an
administrative decision to reject the asylum application is taken, even before this decision
becomes definitive. There is some flexibility regarding this rule, namely in cases where
the financial situation of the applicant who has introduced an appeal demands that
reception conditions be maintained.

2. Thereduction of reception conditions ahead of a definitive decision
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In the Czech Republic, during the period between a negative decision and the
introduction of an action before the Regional Court, the applicant is entitled to material
reception conditions with the exception of pocket money and financia contribution to
self-catering. If he or she files the action within a specific time limit, he or she is entitled
to the same material reception conditions as apply during proceedings before the Ministry
of Interior; if the applicant fails to lodge his or her appeal within the time limit, reception
conditions are withdrawn altogether. At a later stage, when the applicant appeals to the
Supreme Administrative Court, he or she may no longer benefit from housing in a
reception centre and must fund his’her own accommodation or, if lacking sufficient
funds, be housed in cheap accommodation provided by the Ministry of Interior.

While the arrangements in Portugal and in the Czech Republic do not contradict
the Directive, it must nevertheless be underlined that a drastic reduction of
reception conditions and especially their full withdrawal may pose problems in
respect of Article 3 of the European Convention for Human Rights.

3. Continued provision of reception conditions after a definitive decision

A number of Member States (Cyprus, Finland, Germany, Poland, Unithed Kingdom, The
Netherlands, Sweden, Greece and in practice also France) continue to provide reception
conditions beyond the definitive negative decision as does L uxembourg with nevertheless
the exception of the expenses allowance in cases of detention.

Either the national rules specifically foresee a number of days during which reception
conditions continue to be granted (14 days in Poland, 21 days in the United Kingdom, 28
days in the Netherlands, 30 days in Cyprus and in Greece) or the system foresees a
transition from the status of asylum seeker to that of rejected asylum seeker, the latter
continuing to receive reception conditions during the period between the definitive
negative decision and their expulsion from the territory (Finland, Germany, Sweden and
also Luxembourg and Slovakia in practice). Likewise the Constitutiona Court of
Slovenia has requested the extension of the provision of reception conditions (housing
and food) beyond the definitive decision on the asylum application.

Belgium takes into account specific circumstances in which rejected asylum seekers
continue to be granted reception conditions in four exceptional cases. medical reasons
preventing a departure from the country, impossibility ascertained by the authorities of
carrying out an expulsion (lack of documents, changed political circumstances in the
country of origin), presence of family members or persons with custody or guardianship
rights in Belgium, as well as cases of voluntary return where reception conditions are
provided up until return has taken place. The Belgian approach appears to represent a
good practice in the last two cases mentioned (the two first ones should rather be
considered as a lega obligation deriving from article 3 of the Convention for Human
Rights).

Once again, Malta is in a category of its own, as reception conditions are never
withdrawn from rejected asylum seekers.

4. Continued provision of reception conditions after a positive decision
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The United Kingdom and Austria continue to provide reception conditions to successful
applicants, for 28 days and 4 months respectively, to facilitate their transition to
recognised refugee status. France has a similar practice, even though this is not actually
foreseen by law. This is welcomed in the context of additional integration measures
which should be offered to beneficiaries of international protection.

5. The specific problem of Austriainherent to its federal structure

Thereis a specific problem in Austria linked to the federal structure of this Member State
and the division of competences between the federal state and the Lander about reception
conditions: after the admissibility procedure, the competence of the Federation to grant
reception conditions ends; however, this happens often without a decision on assignment
to a specific Land being taken and a number of asylum seekers “drop out” of the system
at this point. This creates a problem with regard to article 3 of the Directive.

PROBLEM | Austria

Q.16 Arethere special rules or practices regarding reception conditions in case of
successive applicationsfor asylum introduced by the same person?

The third paragraph of Article 16, 81, (a) of the Directive authorises Member States to
reduce or even withdraw reception conditions “where an asylum seeker has already
lodged an application in the same Member State”. Some Member States foresee a
reduction of reception conditionsin such a case (France, Slovakia, Slovenia), others afull
withdrawal (Austria, Luxembourg), or alow for both (Greece).

While the above arrangements do not contradict the Directive, it must again be
underlined that a drastic reduction of reception conditions and especially their full
withdrawal may pose problems in respect of Article 3 of the European Convention
for Human Rights.

Q. 17 Information of asylum seekers about their rights and obligations in terms of
reception conditions, in particular about established benefits (see article 5
which istoo a large etend a mandatory provision)

Q.17A. Areasylum seekersinformed, and if yesabout what precisely?

The overall tendency is that the provisions of the Directive are respected, except in four
Member States:

e Cyprus has enshrined in its legislation the obligation to inform asylum seekers,
but fails to fulfil thisin practice as the documents do not exist;

e aproblem occursin Germany where no legal obligation to inform asylum seekers
is foreseen, in that reception conditions are the responsibility of the Lander.
However, this is in the process of being resolved by a draft amendment to the
asylum procedure, foreseeing such an obligation.

e in Austria the information provided to asylum seekers covers only the asylum
procedure and not rights and obligations of asylum seekers. The obligation in the
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Asylum Act to provide “genera information” is not sufficient to ensure effective
transposition of the Directive on this point; moreover the Lander should aso
foresee the same obligation in their rules, which is currently only the case for two

of them.

e In Malta, the document distributed does not cover adequately reception

conditions.

PROBLEM

| Austria, Germany, Cyprus, Mdta

Q.17B

Istheinformation provided in writing or, when appropriate orally?

Most Member States opt for a written format, with the exception of Lithuania which
generally prioritises an oral format rather than a written one, while Article 5 82 of the
Directive does the opposite. Part on the information on reception conditions is aso given

oraly in Malta.

The German report stresses the importance of providing information orally given the low
level of education of some asylum seekers who would not be able to read or understand
written information. An interesting third option that should be considered is the provision
of audio-visual information. Thisis practised in the United Kingdom and Hungary where

respectively a DVD and a video film providing information to asylum seekers are
produced centrally and then distributed.

PROBLEM

| Lithuania, Malta

Q.17C

I's the information in general provided in a language understood by

asylum seekers? Specify thelist of languagesin which it is available?

In the absence of a written document due to alack of trandation into the language used

by the asylum seekers, nearly all Member States, with the expection of France, foresee

that in such cases information must be provided orally by an interpreter.

PROBLEM

France

For the rest, there is no general pattern: Austria makes written information available in 34

languages while others provide information only in a limited number of languages, with
the exception of Slovakia. This is a point for which a practica cooperation between
Member States could be imagined for pooling transation capacities.

MEMBER STATES NUMBER OF LANGUAGES
Austria 34
Belgium Around 10
Cyprus 11
Czech Republic No precise data
Estonia No precise data
Finland 5
Greece 5
Germany No precise data
France 6
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Italy 5
Hungary No precise data
Latvia No precise data

Lithuania 7 in practice

L uxembourg 12

Malta 3

The Netherlands 13
Poland No precise data

Portugal 5

Slovakia 17

Slovenia 11

Sweden 7

United Kingdom 15

Q.17D Isthe deadline of maximum 15 days respected?

When they provide the information in accordance with the requirements of the Directive
as stated above, the deadline imposed by the Directive is adhered to by the Member
States, either in that the information is given at the time of the lodging of the application
or upon arrival of the asylum applicant in areception centre.

Q. 18 Information of asylum seekers about the existence of organisations or groups
promoting their interest and defending their rights (see article 5 which isto a
lar ge extent a mandatory provision)

What emerges from most national reports is that information relating to legal aid and
medical servicesis generaly provided at the same time as genera information regarding
reception conditions.

The Cypriot rapporteur states that in the absence of pertinent information, newly-arrived
asylum seekers find themsel ves dependent on previous asylum seekers or even lawyers to
provide information, which highlights the importance of providing information.

As regards the drawing up of a list of organisations active in this area and their
availability to asylum seekers, two situations are encountered in Member States for which
we received the relevant information:

- thereisnolist (Cyprus, Slovenia, Germany, Malta, Sweden) and such information
is part of the general information made available (in Sweden, unlike in the other
three Member States, there is a regulation stipulating that foreigners should have
information about NGOs; hence, a central list is going to be drawn up, according
to officials in the administration.)

- Member States provide lists of al organisations providing legal advice and health
care (Czech Republic, The Netherlands and Slovakia where the list is limited to
organisations providing legal help and not health care).

Awaiting reinforment of the legal obligation foreseen in article 5, §1, second indent, to
oblige that Member States provide alist of competent organisations as comprehensive as
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possible and regularly updated, the good practices shown in this area by the Czech
Republic, the Netherlands and Slovakia would be worth following in other Member
States. The use of new means of communication like the internet could also be envisaged,
provided that access to information technology is offered to asylum seekers and that they
arein a position to consult the information themselves or, where necessary, with the help
of athird person.

Austria, Cyprus, Germany, Lithuania,
PROBLEM Malta, Slovenia, Sweden
Q.19 Documentation of asylum seekers
Q.19A What kind of document is delivered to the asylum seeker? Explain the

legal value of this document (just a certification of the status as
asylum seeker or also provetheidentity)

The national reports show that all Member States issue documents certifying the status of
asylum seeker.

Some Member States issue two successive documents, one when the asylum application
is lodged and another when the examination of the application begins. This method
ensures a certain supervision of the procedure in that the first document is only valid for a
short period during which the individual must submit his or her application to the
authorities responsible for status determination (France) or during which the application
undergoes a preliminary examination as to its admissibility (Portugal, The Netherlands,
Spain). The use of two separate documents can also have other purposes. Thus, Cyprus
issues an initial attestation to the asylum applicant, whereas an asylum applicant’s card is
only issued after the compulsory medical examination. The first is a confirmation |etter
granting access to reception conditions, the second is effectively an identity document.
Finland issues an initial attestation followed by an asylum applicant’s card that is issued
by the reception centre, which is a mean of confirming that the individua has arrived
there, but the legal value of these documents are unclear.

Italy and the Czech Republic are two special cases: the first Member State issues an
initial document within three days and then, within twenty days, a residence permit valid
until the asylum procedure ends; the second issues simultaneously an attestation to the
asylum seeker and a visafor the purpose of international protection.

The value of the documents issued to asylum applicants varies enormously. In some
Member States, the document issued serves to identify the applicant, while this option
was rejected in other Member States. This question is worth addressing further because of
the practical consequences in that the lack of a document certifying the applicant’s
identity can lead to practical difficulties in his or her daily life and even regarding the
asylum procedure itself. As stressed by the Estonian rapporteur, collecting a delivery at
the post office or opening a bank account may be impossible without a piece of
identification. Given its practical consequences, an amendment of the optiona clause in
Article 6, 83 of the Directive should therefore be considered, in order to avoid the
aforementioned problems.
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Finally, Latvia contravenes the Geneva Convention by requesting that an asylum seeker
be in possession of hisor her identity documents and travel documents.

PROBLEM | Finland |

Q.19B Are there situations or specific cases in which another equivalent
document or even no document is issued? (in particular is there an
exception for "procedures to decide on the right of the applicant
legally to enter theterritory” as made possible by 82 of article 6)

All Member States with the exception of Cyprus and the Netherlands, foresee on the
basis of article 6, 82 that no document is issued to asylum seekers placed in detention or
asylum seekers whose right of entry isbeing examined. Italy, however, issues a document
showing the name of the asylum applicant and specifying that the person is detained. In
Hungary, a certificate of temporary stay is attached to the asylum applicant’ s file without
being issued to him or her. Luxembourg also does not issue the required documents for
repeated asylum applicants, which is understandable given that they are excluded from
reception conditions under Article 16, 81, a), third section, even though this scenario is
not foreseen by article 6, 82.

One situation is problematic in the light of the Directive: France issues no document if
the applicant is subject to a procedure identifying the Member State responsible. Without
documentation there is no access to reception conditions which constitutes a violation of
the Directive, the latter being applicable as from the point an application is lodged,
independently of the Dublin 11 regulation (see above answer to question n°11).

PROBLEM | France, Greece, The Netherlands

Q.19C For how long is this document in principle valid and is it necessary to
renew it after a certain period?

In general the documents (that is, the second document in those Member States where
two documents are successively issued as explained above) remain valid throughout the
period of the examination of the asylum application up until the definitive decision.

Some Member States have nevertheless introduced limits which necessitate the renewal
of the documents. Validity generally varies between three months (Hungary, where the
validity is variable in practice) to six months, except for Cyprus and the Netherlands
where the document is valid for one year and Slovenia which foresees shortening the
validity period to two months. The case of Estonia raises questions in that the document
isissued "for acertain period "....

The renewa mechanism drew no particular comments except in the Netherlands where
asylum seekers who are lawfully resident pending a decision on an asylum application or
pending a decision on appeal are issued with a document evidencing their legal residence
for one year. The rapporteur states, however, that when renewing this document the
asylum applicant may be deprived of all documents or attestations of status for a period
of 6 to 8 weeks. This practice, not foreseen by Article 6, 82 of the Directive does not
conform with Article 6, paragraph 4 requiring Member States to provide asylum seekers
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with documents valid for as long as they are authorised to remain in the territory of the
Member State concerned.

It is worth noting that there are great variations in the domestic law of Member States as
regards the validity period of the documents, which suggests that harmonisation of this
aspect would prove difficult.

PROBLEM | The Netherlands, Greece, Cyprus

Q.19D What is the deadline for the delivery of that document? Is the
mandatory deadline of three days set by article 6 § 1 respected?

Several Member States fully respect the 3-day deadline enshrined in their legislation as
provided for by the Directive (Austria, Belgium, Czech Republic, Finland, Latvia,
Lithuania, Luxembourg, Poland, Portugal, Slovakia, Slovenia). A number of rapporteurs
do however point to problems in the practical application (Italy, Sweden, United
Kingdom).
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In other Member States, the three-day deadline is not foreseen by law (Germany,
Hungary, Netherlands, Greece, Spain) and administrative practice clearly fails to meet the
requirements of the Directive (Hungary, Netherlands). There is a problem in France
where two documents are issued and the first one only within 15 days.

Germany, Hungary, The Netherlands,
NO TRANSPOSITION Greece, Spain

PROBLEM France, Italy, Sweden, United Kingdom

Q.19E Isit possible for an asylum seeker to get a travel document for serious
humanitarian reasons (see 8 5 of article 6 which is an optional
provision)

This provision was implemented only in some Member States (Belgium, Finland,
Germany, The Netherlands, Portugal, Slovenia, Sweden). The national reports suggest
that its practical use may prove particularly rare. Generaly, this procedure is launched
where there are health, family, professional or cultural reasons and no travel documents
can be obtained from the country of origin. Without being considered a transposition of
Article 6, 85 of the Directive, Portugal foresees the possibility of granting a travel
document to foreigners, including asylum seekers, for humanitarian reason. In Lithuania,
such a possibility exists as part of the Dublin procedure.

Q. 20 Residence of asylum seekers

Q.20A Isin principle an asylum seeker freeto move on the entireterritory of
your member State or only to a limited part of it in case, which part?
(seeart. 7 8 1 which isamandatory provision)

Leaving aside cases of detention, the national reports do not show problems regarding the
freedom of movement of asylum seekers. While it is true that the Directive gives ample
scope to limit this freedom and Member States have much room for manoeuvre, in case
freedom of movement is limited, whether by law or in practice, to an area surrounding
the reception centre, the requirements of the Directive would still be met in that reception
conditions are essentially provided at reception centres. Nevertheless, some interesting
lessons can be drawn from the national reports.

Whereas the majority of Member States allow free movement on their entire territory
(Cyprus, Finland, France, Italy, Latvia, Luxembourg, Malta, Poland, Portugal, Spain,
Slovenia, Sweden, United Kingdom), several have imposed legal or practical limits on
the principle of free movement, without however breaching the provisions of the
Directive.

1. Restricting free movement for reasons of public order

Reasons of public order are mentioned by three Member States, allowing them the
possibility of restricting the movement of the asylum seekers to a specific area (Lithunia
and also Czech Republic and Austria; this possibility is not very often used in practice in
the latter two Member States).
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2. Defactorestriction of free movement

A certain restriction on the freedom to move within the whole territory is contained in the
national measures imposing the compulsory presence of asylum seekers in a specific
place, generally a reception centre, at specific times. The latter are generally night times
(Slovakia, Slovenia, Hungary, Lithuania, Estonia, Czech Republic) or exceptionally
during the day (in the Netherlands in asylum application centres). This system obliges the
applicants to remain within a specific area in practice, notwithstanding the principle of
free movement. In these cases, the applicant may leave a reception centre only with prior
permission (Hungary, Slovenia, Slovakia) or to notify authorities (Czech Republic). This
type of restriction is not contrary to the Directive as long as the benefits provided to
asylum seekers are indeed effectively available in the designated area, in particular access
to healthcare.

3. Official restriction of free movement on the entireterritory

Only two national reports mention a restriction of the free movement of asylum seekers
to a particular territory. One restriction is a temporary one in that Austria foresees that
during the admissibility procedure, and for a period not exceeding 20 days, the asylum
applicant must not leave the district wherein he or she lives. Germany, on the other hand,
restricts the freedom of movement to the district throughout the examination of the
asylum request. It isonly in exceptional circumstances and emergencies that the applicant
is alowed to leave the district. In Greece, it seems that draft decree foresees the
possibility to limit the movement within a certain area designated by the government.

Interestingly, Luxembourg sees means of transport as an integral part of reception
conditions and therefore provides free public transport to asylum seekers, allowing them
to make full use of their freedom of movement.

Q.20B About the place of residence (see article 7 § 2) explain to which extent
the person is free to choose her residence and if this depends on the
stage of the asylum procedure (for instance before and after
admissibility); if there are constraints limiting the choice, explain
which ones and their reasons (for instance processing of the
application, attribution of reception conditions, ...)

According to Article 7, 8 2, of the Directive, Member States may decide on the residence
of the asylum seeker for reasons of public interest, public order or, when necessary, for
the swift processing and effective monitoring of his or her application. This measure,
which definitely leaves Member States much discretion, is applied differently in the
various national systems.

1. Official allocation of the place of residence

Several Member States (The Netherlands, Luxembourg, Germany, Austria, Greece)
decide on the place of residence of the asylum seeker who is thus not free to chose it.
This system may be particularly appropriate in those Member States where a specific
number of places is available for asylum seekers in reception centres. It also follows a
logic of distributing asylum seekers across the country in order to share responsibility

45



among local and regional authorities (in particular between the Lander in Austria). There
is nevertheless some flexibility in the allocation of a place of residence, provided that an
asylum seeker’ s request matches the availabilities in the host state and isin line with the
objective of the Directive (Luxembourg).

2. Hybrid allocation of the place of residence

In these cases, specific factors affect an asylum seeker’ s possible choice of residence.

In the United Kingdom, housing to asylum seekers who do not make their own
accommodation arrangements with friends and family, is provided on a no-choice
basis. This approach notably stems from this state’'s objective of dispersing
asylum seekers across the whole country.

Slovakia limits the freedom to choose in that an asylum seeker can only choose
his or her place of residence after the results of his or her medical examination are
known.

Severa Member States alow the asylum seekers to live outside accommodation
centres provided that they have sufficient means to cover their own
accommodation costs (Slovakia, Estonia, Finland, Poland and in practice also in
Luxembourg). Such a measure is often accompanied by a reduction or loss of
reception conditions as foreseen by Article 7 84 of the Directive.

The choice of a place of residence may also depend on the possibility of the
applicant being hosted by a third person (Sweden, France, Slovakia, Estonia) or a
family member or relatives already staying in the country (Sweden and Spain). In
general, asylum seekers may be hosted by a citizen of the Member State or a third
country national with a residence permit. This is also alowed in practive in
Luxembourg. Thisis generally permitted provided that the host proves that he or
she will house the applicant and cover his or her expenses.

The stage of the procedure can also have an impact of the asylum applicant’s
freedom of choice. Thus, in the Czech Republic, an asylum applicant who lodges
an appeal before the Supreme Administrative Court can no longer benefit from
housing in areception centre and must find his or her own accommodation, unless
his or her situation is so precarious that the Ministry of the Interior must allocate
housing.

Lithuania and Spain let the choice depend on the asylum applicant’s legal status
in the Member State. If the applicant arrived or resided legally in the State he may
be allowed to reside in the place of his choice. If, on the other hand, the applicant
entered the state or stays in it illegally, a compulsory place of residence is
assigned by the authorities.
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3. Free choice of the place of residence

The other Member States do not officialy assign a place of residence to asylum seekers
but they are nevertheless subject to the restraints of a reception system, especially
accommodation capacity and fluctuations in the number of asylum seekers. This is
clearly the case in Slovenia where there is only one accommodation centre. The lack of
available spaces in reception centres may also lead Member States to alow asylum
seekers to choose their place of residence freely, the authorities thus shift the difficulty of
finding accommodation onto the individuals concerned (Cyprus and France).

While such apractice is not contrary to the Directive, which imposes no particular type of
accommodation, it must nevertheless be ensured that the State provides financial
compensation to the asylum seeker, allowing him or her to find adequate accommodation,
in conformity with Article 13, 85 of the Directive, which is not the case in Cyprus and
only to some extent in France (see above the answer given to question 12 B).

Q.20C About the place of reception (meaning where the asylum seeker hasto
stay to benefit from reception conditions) (article 7 § 4) : explain
which are the general rules about the determination of this place (to
which extend the decisions are taken individually and do they take
into account the personal situation of the asylum seeker) and to which
extent the person is free to choose it and if it depends on the stage of
the asylum procedure (for instance before and after admissibility) if
there are constraints limiting the choice, explain which ones and their
reasons (for instance attribution of reception conditions, processing of
the application, ...)

The allocation of asylum seekers is sometimes carried out purely on a geographical basis
depending on the place where the asylum application was introduced (Slovakia) which
could lead to problemsin certain cases.

In mixed accommodation systems (combining state-provided housing with a possibility
for asylum seekers to find housing elsewhere), the fact that an asylum seeker opts for the
latter option often leads the Member State to deprive him or her from some or all of the
reception conditions:
e In Poland, an asylum seeker’s freedom to choose is subject to him or her giving
up social welfare benefits.
e In Finland, the applicant must cover the entirety of the costs of his or her stay in
such a case.
e In Lithuania, an asylum seeker may live in private accommodation, but is then
excluded from the social benefits issued in reception centres.
e The same situation appliesin to Estonia.
e One legidative modification in France recently restricted financial aid in cases
where applicants refuse to be housed in reception centres.

While it seems logical to ask asylum seekers to contribute to the cost of their housing

when they have sufficient means to do so, it is questionable, even if it does not seem to be
contrary to the Directive, whether asylum seekers capable of housing themselves should
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be denied access to all other reception conditions. Interestingly, the Netherlands ensure
that where reception conditions are limited due to another form of housing being chosen,
the asylum seeker is nevertheless guaranteed access to healthcare, legal advice and
schooling for children. Reception conditions are furthermore maintained in full if the
spouse or partner of the asylum seeker legally resides in the Member State.

Q.20D If all asylum seekers are not placed in accomodation centres because
of capacity limits, explain how are de persons distributed between
accommodation centres and other accommodation facilities (which
authority takes the decision, on the basis of which elements, can that
decision be appealed by the asylum seeker,...)

The national reports show that the housing of asylum seekers in nationa facilities
actually poses very few problems in purely quantitative terms (see below the answer to
guestion 24 C). The magjority of Member States currently have sufficient places to
provide housing for all asylum seekers, this situation resulting either from a (very) low
number of asylum seekers, or arelatively significant reduction in their number which has
even led to the closure of some reception centres, namely in the Netherlands. Moreover,
alternative solutions pose no practical problems, whether it is a rapid rise in the number
of available places in reception centres (for example in the Czech Republic or in
Slovenia) or the provision of accommodation outside reception centres (hostels in
Portugal). Germany has designed a specific authority to react to any possible problems
relating to the housing of asylum seekers.

The housing of asylum seekers poses more or less acute problems only in a small number
of Member States (Cyprus, France, Italy). If more space is available in the reception
structures, it is then up to asylum seekers themselves to look for housing in most cases
with the help of financial aid that is however (largely) insufficient (Cyprus, France, Italy).

Q.20E How can an asylum seeker ask to |eave temporary the place of
residence or of reception or an assigned area? How is the individual
AND impartial character of the decision insured? (see article 7 8 5
which isa mandatory provision)

The Member States can be divided into three categories on this point.
1. Liberalismin principle

One group of Member States has adopted no particular regulations on this point and
thereby grants asylum seekers the right to temporarily leave their place of residence
without prior permission (Cyprus, France, Luxembourg, Malta, Poland, Portugal,
Sweden). This freedom is obviously limited somewhat in that reception conditions (food
in particular) are only available to asylum seekers in the reception centres where they
live.

2. Formal authorisation system

' The legislation does however foresee the restriction or withdrawal of benefits if the applicant leaves his or
her place of residence without informing the authorities.
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Another group of Member States has put in place a system of formal authorisation for
asylum seekers to leave their place of residence. The management of the reception centre,
which is in principle the competent authority, generally responds positively to leave
requests (Belgium, Estonia, Italy, Hungary).

3. Strict system of control

A third group consists of Member States who have put in place a strict authorisation
system where prior authorisation of absences is required or a control mechanism may
lead to loss of reception conditions where rules are breached. There are variations on this
system in the different Member States.

e Procedural and/or time limit system

Two Member States limit authorised |eave of absence from the place of residence to not
more than 7 days (Slovakia), or more than 10 days per month but this perod can be
extended and the authorities generally respond positively (Czech Republic). Slovenia
makes absence from the centre for one night conditional upon permission and any request
for such must be supported by information concerning the grounds for absence and the
place of destination. In Italy, the asylum seeker cannot leave the reception centre in order
to benefit of the reception conditions in the standard procedure supposed to last six
months, unless he is authorised to leave by the director of the centre and except for health
or family reasons or reasons relating to the asylum procedure itself.

e System based on a procedure of control

Two Member States complement the authorisation to leave the place of residence with an
obligation to report to the competent authorities. In Lithuania, temporary absences are
authorised but must be short and the applicant must report every 24 hours. In the
Netherlands, asylum seekers are allowed to leave a reception centre as long as they fulfil
their duty to report weekly to the Aliens Police and the Agency in charge of reception
conditions. If an asylum seeker fails to report to the Aliens Police for two consecutive
weeks, he or she will automatically lose the right to reception conditions. If the asylum
seeker fails to comply with his duty to report to the Agency, reception conditions do not
automatically end, but the Agency can in that case end reception conditions (for a period
of time) by virtue of a sanction.

e Systems based on severe restrictions on leaving the place of residence or of
reception

Austria specifies that asylum seekers may not leave their assigned administrative district
during the first 20 days of the admissibility procedure, unless the procedure itself or
medical reasons require it. After this period, a restriction of the freedom of movement to
an administrative district may be taken on a case-by-case basis for reasons of public
order; in this case any absence from the assigned area is considered a contravention,
except when the asylum seeker can show it was necessary, especialy if there were
medical reasons or legal obligations to be fulfilled. Moreover, the asylum seeker may not
leave his or her accommodation for more than 24 hours of unjustified absence, as he or
she will otherwise be expelled, unless he or she can present reasons for his or her
absence.
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Germany allows asylum seekers to leave their assigned area only in cases of emergency.
As long as the applicant is required to leave in a reception centre which is limited to 3
months but may also be shorter, permission is only granted if the absence is strictly
necessary (visit to a lawyer, the UNHCR or an NGO). After that period, less strict rules
apply; however, the asylum seeker is still obliged to ask permission to leave the assigned
district. This permission may be granted temporarily or generally, but only for serious
reasons.

In Greece, the draft decree foresees that the asylum seeker will only obtain permission to
leave the reception centre or the assigned area in exceptional cases, except for reasons
linked to the asylum procedure or visits to public authorities in which cases an
authorisation is not necessary.

The systems applied by the three last Member States are problematic in light of the
Directive in that they appear too strict in relation to Article 7, 85, first section, asking
Member States to provide for the possibility of granting applicants temporary permission
to leave the place of residence in addition to visits required by the asylum procedure
itself. Moreover, these systems must respect the unalienable sphere of private life
protected by 81 of Article 7. This would include the possibility that an asylum seeker
may wish to enter a neighbouring district in order to visit afamily member or to take part
in a religious ceremony if this is not possible in his or her own district of assigned
residence.

In Slovakia, the decisions are not issued in writing which can lead to problems about their
motivation.

PROBLEM | Austria, Germany, Greece, Slovakia

50



Q.21A Do rules on reduction or withdrawal of reception conditions exist in
internal legidation and if yesin which cases (mention in particular if
there are cases not foressen by article 16 8§ 1 and 2 which are
optionnal provisions)? Distinguish in your answer between cases of
reduction and withdrawal and explain which conditions can be
reduced and if access to emergency health care is always ensured as
requested by article 16 § 4 last sentence

The possibility to reduce or withdraw reception conditions exists in all national
legislation expect that of Malta of Spain, which do not foresee this.

A number of Member States chose to conform more or less exactly with article 16 of the
Directive and in particular the conditions for reduction or withdrawal as formulated in
Article 16, 81, point @) and 83 (Austria, United Kingdom, Cyprus, Czech Republic, Italy,
Luxembourg, The Netherlands, Slovakia, Greece). These Member States base their
criteria on those set out by the Directive, namely the behaviour of the applicant is
serioudy violent or otherwise breaches the rules of the accommodation centre as
mentioned in Article 16, 83 (Austria, Hungary, Slovenia for example, where the latter
legally only foresees withdrawal of reception conditions, while reductions also take place
in practice), or the applicant disposes of sufficient resources (Austria, Estonia) and is
therefore ask to refund the expenses incurred during the examination of the request, or
the applicant fails to cooperation with the asylum procedure (Austria, Sweden).

Meanwhile some other Member States chose to use criteria other than those foreseen by
article 16 of the Directive for the reduction or withdrawal of reception conditions. Thus,
for example, use of money for other purposes than provided for by legidlation, refusal to
work foreseen by three Austrian lander (Salzburg, Lower Austria and Upper Austria) or
refusal to participate in activities organised in the reception centre (Finland, Germany,
Netherlands) which brings the question whether this is really a serious breaching of the
rules of the reception centres in the meaning of Article 16, paragraph 3 of the Directive.

Some systems have particular characteristics in that the reduction of reception conditions
must not jeopardise an adequate standard of living (Finland) or that a complete
withdrawal of reception conditions is not possible (Germany). Access to emergency care
isassured in al cases, in conformity with 84 of Article 16.

PROBLEM | Austria, Finland, Germany, Netherlands

Q21B Has article 16, 8§ 2, dealing with refusal of reception conditions for
unreasonably late applications for asylum been transposed by your
Member State (or was this case already applicable before
transposition)? Arethere casesin practice?

It appears that this provision was included in the Directive because some Member States
insisted on it, in order to enshrine in Community legislation what their domestic
legislation already allows.

The British rapporteur stresses that Article 16, 8 2 is very similar to a national measure
and adds that crucially the national judiciary has condemned the use of this practice and
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set certain conditions. Henceforth, the British authorities are only allowed to refuse
reception conditions for late asylum applicants if the applicants have sufficient means to
fund their own accommodation and living expenses.

Cyprus and Greece appearo be the two only Member States to have transposed this
measure into their domestic law. They should take account of British jurisprudence
relating to the transposition of this measure because the UK judge’s reasoning based on
the article 3 of the European Convention of Human Rights may be applicable to Cyprus.

Q21C How isit ensured that decisions of reduction or withdrawal are taken
individually, objectively and impartially (see article 16, 84 which is
mandatory provision)?

The conditions set out in the Directive seek to ensure the objectivity and impartiality of
any decision to withdraw, reduce or refuse reception conditions. This measure was not
formally transposed by Member States apart from two exceptions, because in most
Member States the decision is taken by the administrative authority responsible for
reception conditions and is therefore framed by national administrative procedure and the
more or less generous guarantees this offers. The need for impartiality should not pose a
problem if one interprets it as a fundamental obligation of public service, except in cases
where the competent authority is directly involved in a conflictual situation with an
asylum seeker (let us imagine for example a director of a reception centre who becomes
the victim of violent behaviour by an asylum seeker and then wishes to reprimand this)
and likewise if one were to interpret the notion of impartiality in the rigourous sense
accorded to it in Article 6 of the ECHR. Jurisprudence will ultimately have to specify
what exact requirements the notion entails.

It is therefore unsurprising that the national reports make little mention of this question.
However the Italian rapporteur does challenge the impartiality of the decisions taken by
the respresentative of the state acting at the local level because the latter is not obliged to
hear the asylum seeker, which reveals a contradictory aspect of a procedure that was not
foreseen by the Directive.

Further difficulties occur at the practical level. Actors on the ground in the Netherlands
point out the weak justifications for decisions leading to the withdrawal or reduction of
reception conditions. It also appeared that in Slovenia only written decisions can be
appealed against. However, in practice, decisions to reduce reception conditions, which
are not foreseen by national legislation, are formulated orally and therefore not subject to
any set procedure. This practice is hardly compatible with the obligation to provide
justifications as provided by Article 16, 8§ 4 of the Directive. This case should be treated
with vigilance as the Member State in questions foresees no criteria whatsoever for the
reduction of reception conditions but proceeds to carry them out in practice in the
absence of any defined legal framework. Problems have aso been mentioned in Malta by
UNHCR about “arbitrary application of unwritten rules by military and police officers’
(page 2 of UNHCR comments)

Finally, two cases of “good practice” deserve specia mention. In France, decisions to
withdraw reception conditions in accommodation centres are framed by internal
regulations formulated by a social council including notably representatives of the
asylum seekers. In Luxembourg, the minister is required to inform the applicant of his
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intention to reduce or withdraw benefits and the applicant can object within 8 days of the
minister’ s letter being sent.

PROBLEM \ Hungary, Slovenia, Malta

Q.21D. I's statement 14/03 adopted by the Council at the same moment as the
Directive respected?

Not enough precise information in practice could be gathered to evaluate this particular
point.

Q.21E Are there already administrative appeal decisions or judgements on
cases of reduction, withdrawal or refusal which have been taken, and
if yes, what has been the outcome?

The Directive has triggered only very little jurisprudence so far, as it was transposed only
very recently. The Dutch jurisprudence is nevertheless interesting in that it touches upon
the Directive's measures relating to reception conditions for repeated asylum
applications. The district court of Haarlem considered on 20 January 2006 that the
Minister’s refusal to grant reception conditions in such a case is not contrary to articles
16 81, &), 16 84 and 17 of the Directive and that article 16 85 of the Directive does not
oblige the minister to grant reception conditions up until the final decision on a repeated
application.

Q.22A Appeal against a negative decision relating to the granting of benefits
or based on article 7 (see article 21 which is a mandatory provision):
indicate against which decision an appeal can be introduced, describe
the system of appeal in general and include in particular in your
answer the information given to asylum seekers about possibilities of
appealing, deadline for appealing, if the appeal has or not suspensive
effect, if there are different steps (for instance first an administrative
appeal and in particular if the guarantee of an appeal before a judicial
body in thelast instanceisrespected)?

In the great majority of Member States, the administrative decisions taken by the

competent authorities are subject to general administrative prodecure, including appeals.

Thus decisions to reduce or limit reception conditions may be subject to an appeal

process. Therefore the obligations derived from article 21 of the Directive are largely

respected. There are nevertheless problems in a number of Member States where there is
no possibility to appeal:

e InHungary, thereisfirst of al no formal appeal procedure applicable to cases

of withdrawal or reduction of reception conditions, which amounts to a

violation of the Directive. This is not neutralised by the fact that a complaint

procedure relating to withdrawal of benefits in the reception centers is in

place. Regarding appeals against the alocation of a place of residence, the

appeals procedure is similar to that for asylum seekers placed in detention.

The decision to allocate a place can be contested in alocal court, but the latter

' Awb 05/57129 and 5797.
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can only verify the legality of the measure and thus the appeal does not enter
substantive questions.

e No appeals are possible in Spain, except when article 7, 83 of the directive is
concerned.

e In Slovenia and Slovakia, while decisions to withdraw reception conditions
are foreseen by law, this is not the case for decisions to reduce reception
conditions, which are only communicated orally to asylum seekers and as a
consequence cannot be appealed against.

e In the United Kingdom, there is no right of appeal concerning the location of
accommodation provided.

e In Austria, the decision on allocation of placesin a Land cannot be appealed
by the asylum seeker since it is only orally communicated. The asylum seeker
equally does not have alegal remedy if the coordination office fails to take an
allocation decision.

e Thereisno “established” or “formalised” appeal in Malta

NO TRANSPOSITION Hungary, Spain
Slovenia, United Kingdom, Austria,
PROBLEM Greece, Slovakia, Malta

Q.22B Explain which are the possibilities for asylum seekersto benefit from
legal assistance when they introduce such an appeal (see article 21 § 2
which is a mandatory provision but leaves space to the Member
States)

Article 21, § 2, of the Directive obliges Member States to grant asylum seekers access to
legal assistance when they introduce an appea against negative decisions relative to
reception conditions or the free movement on a Member State's territory. The obligation
on Member States is however limited in that the measure gives them full freedom as to
how it is implemented. In general, Member States provide effective legal assistance to
asylum seekers. This can be foreseen by specific measures applicable to asylum seekers
or as part of a general legal aid system, with some variations from one Member State to
another. For instance, only lawyers can provide such assistance in Germany while
Lithuania has designated an NGO with lawyersin its staff for this purpose.

As is customary and logical, state-funded legal assistance is only open to those asylum
applicants who do not dispose of sufficient funds to cover the costs incurred. However a
second condition for a positive outcome of an appeal is added to the aforementioned one
in the Netherlands and in Germany. Moreover legal assistance poses some problems in
three Member States:

e no system at al has been created in Cyprus, but a reflection is ongoing with the
aim of creating a system of legal aid in conformity with the requirements of the
Directive;

e in Greece, the draft decree does not foresee any explicit provision on legal aid
which isin practice provided by the Greek Council for refugees;

e in the United Kingdom, limited assistance is provided pro bono by voluntary
sector organisations.




In addition to the situations involving legal problems, there are cases that are potentially
problematic from a practical point of view. Thisis the case in Hungary and Latvia where
legal assistance is foreseen but the financing for the system is manifestly insufficient. In
Austria only legal counselling is provided, which may also lead to a legal representation
of the asylum seeker before the authority, but this must be financed on the basis of other
than public resources. In Estonia, there used to be NGOs who provided legal counselling
for asylum seekers but currently thisis not the case. The system of a state lawyer does not
work effectively. Most lawyers lack special training to deal with asylum claims and they
do not even now what refugee statusiis.

It must be pointed out about Slovenia that the transposition of the Directive has brought
about a reduction in the scope of legal assistance as it was previously available even
before the appeal stage. Thisis one of the rare examples where the implementation of the
Directive has led to a dlight regression in reception conditions which however does not
pose any problem with regard to the Directive itself.

NO TRANSPOSITION Austria, Cyprus, Greece, Hungary
PROBLEM United Kingdom, Estonia,
Q.22C Are there already administrative appeal decisions or judgements

which have been taken and if yes, which are the main important ones?

The Swedish courts have ruled on the subject of benefits given to asylum seekers even
before the Directive was transposed. An appeal court rejected an appeal in relation to
benefits for the purchasing of maternity wear, arguing that thisis not required to maintain
a tolerable standard of living. Likewise, the purchasing of winter clothes does not
necessitate the payment of additional benefits, as the financial aids of the previous 6
months should allow the asylum seeker to save up money for this purpose. Findly, a
decision by the Stockholm administrative court awarded benefits of 103.44 euro for the
repair of a pair of glasses. Furthermore, there are cases pending before the Polish and
Austrian courts.
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Q.22D Is a mechanism of complaint for_asylum seekers about the quality of
reception _conditions in general (even if they are not personally
concerned) organised? If yes, before which authority? Is it linked to
the system of guidance, control and monitoring of reception
conditions (see below question n° 39)?

While the organisation of a complaints system on reception conditions for asylum seekers
is not a requirement formulated by the Directive, this topic was deemed of sufficient
interest to warrant the question being put to the national rapporteurs.

What emerges from the entirety of the responses received is that no such complaints
system was formalised in the maority of Member States. Only a small number have
organised a complaints procedure allowing asylum seekers to complain about the
material reception conditions granted to them (Belgium) and/or about the behaviour of
the staff in charge of providing these reception conditions (The Netherlands, United
Kingdom). In Belgium, the applicant can complain about the reception conditions or the
application of the interna regulations vis-a-vis the director or the supervisor of the
reception centre. If the complaint is not addressed within 7 days, the applicant may write
to the Director-General of the federal agency in charge of reception conditions who must
reply within 30 days. Complaints systems are also in place in some German and Austrian
Lander.

Several reports mention the existence, in practice, of informal means of addressing
mi sgivings about reception conditions, whether it be soliciting the authorities in charge of
reception, their representative (Estonia) or even soliciting a mediator.

As the majority of Member States have not institutionalised a complaints system, it
would be particularly useful to analyse the experience already gathered by some Member
States in order to see what best practices can be recommended for use in other Member
States. Such a mechanism is after all away of placing asylum seekers at the centre of the
system that is created for them and whose beneficiaries they should be. As suggested by
the Maltese expert, the creation of an arbiter or arbitration committee could be
particularly helpful and appropriate in the case of Malta where there are serious problems
in acontext of unclear rules.
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6. RIGHTSAND OBLIGATIONS OF ASYLUM SEEKERS

Q.23 FEamily unity of asylum seekers: define how a family is defined in relation
with article 2, (d) which isa mandatory provision and explain how housing is
provided to a family (see articles 8 which isa mandatory provision but leaves
gpace to the Member States and article 14 8§ 2 which is a mandatory
provision)

The relatively restrictive definition given to the notion of family in Article 2, d) of the
Directive allows Member States to conform easily to European requirements, which are
in any event limited. While many Member States have extended this definition in their
domestic legislation', some compatibility problems, varied in nature, have nevertheless
arisen in national reports.

For Luxembourg, Slovakia, Latvia and Sweden who have not introduced a definition of
the asylum seeker, the rapporteurs concerned considered that the definition of family
applicable to family reunification of refugees could reasonably be transposed to the
asylum seeker. Even if this appears to be the case, it remains that such a transposition of
the Directive by interpreting national law may not be considered sufficient to guarantee
legal certainty and the effectiveness of Community law.

Latvia refuses to acknowledge the non-married partner of the asylum seeker as a family
member.

A difficulty arises with regard to Italy and Germany who place limits on the family unit:
Italy considers that the members of the family must be present on its territory at the time
when the asylum seeker submits his/her asylum request, while Germany goes as far as
demanding that the requests be presented simultaneously because of its distribution
policy for asylum seekers on its territory. Such an interpretation of the Directive, which
requires only that family members be present in the same Member State “because of the
asylum request”, is too restrictive. Finaly, the Spanish report indicates that the
transposition norm used cannot be considered as a legal or by-legal act, which obviously
constitutes a violation.

On the contrary, two cases where the Directive has been interpreted broadly should be
pointed out. Belgium allows an asylum seeker for whom the procedure has been put to an
end to continue to benefit from material reception conditions if the asylum request of a
family member is still being treated. France conforms to the requirements of Article 8 of
the Directive in a very positive manner; if family unity is not possible, the legidation
provides, in conjunction with those received, for a personalised solution to allow them to
be reunited as soon as possible and to assure that this solution is followed through until
fruition.

' Notably for adult children (Italy, Portugal, United Kingdom) and the ascendants in specific circumstances
set out in national legidlation (Italy, Spain, United Kingdom) or same-sex partnersin Finland and Germany.
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In general, it appears from an analysis of the national reports that, some problems related
to the definition of the family aside, family reunification is respected in the framework of
accommodation allocation.

Cyprus, Luxembourg, Slovakia, Latvia,

PROBLEM Sweden, Italy, Germany, Spain

Q.24A How is housing of asylum seekers organised: describe the system in
general and indicate in particular what is the most frequently system
used (see article 14 8 1 which isa mandatory provision but leave space
to Member States, distinguish between accommodation centres,
private houses and apartments, hotels places or other premises)

Housing obviously constitutes an essential, if not the primary, element of reception
conditions to ensure an adequate standard for asylum seekers. As much as Article 14 of
the Directive imposes a results-based obligation to provide a roof over the heads of
asylum seekers it leaves a lot of room for manoeuvre with regard to how to precede; the
accommodation can be provided in all the possible manners set out in Article 14 or in its
monetary equivalent.

There is a general tendency to accommodate asylum seekers in communal reception
centres which are sometimes organised in a very elaborate way like in the Netherlands.
The United Kingdom which organises its accommodation in other facilities such as
private houses, flats or hotels, as envisaged by Article 14, 81, (c) of the Directive, is an
exception. Some Member States also offer asylum seekers the possibility to be
accommodated in individual housing (Belgium, Germany, Itay, Sweden). This
possibility is also envisaged when the reception capacities of the centres are not sufficient
(Slovenia, Spain).

In the rare cases (infra) where the capacity of national reception mechanisms turns out to
be insufficient and prevents the direct provision of accommodation, France and Belgium
offer the asylum seeker financial compensation which is supposed to alow them to cover
housing expenses. This compensation sometimes turns out to be insufficient in France,
which can result in a problem with regard to Article 13, 82 of the Directive which obliges
Member States to provide for material conditions assuring “an adequate standard of
living for health and subsistence of the asylum seeker”. In Cyprus, asylum seekers who
cannot have access to the reception centre which has a very limited capacity must pay for
private accommodation themselves.

PROBLEM | France, Lithuania, Cyprus |

" In this Member State there are at least five types of accommodation possible according to notably the
procedure: temporary emergency reception centres, registration centres, centres for orientation and
integration, reception centres for returns as well as other forms of accommodation which require
administrative inscription in a geographically close reception centre.
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Q.248B What is the total number of available places for asylum seekers?
Distinguish in your answer between accommodation centres, private

houses and apartments, hotels or other premises.

A comparison without adjustment of the gross figures in the table below indicating the
number of reception places available in the different Member States would not be
meaningful. On the one hand, the number of places must obviously be put in the context
of the number of asylum seekers which need to be received in order to evaluate whether
the Member State's offer corresponds to the demand which must be satisfied. On the
other hand, these figures only cover a more or less reduced part of the actual reception
capacity of Member States as they do not always take into account the number of places
offered to asylum seekers in alternative or private accommodation (houses, apartments,
hotels), in particular in Belgium, Germany, Italy, France and Slovenia.

The figures provided are surprising due to the large divergence existing between Member
States, this is all the more so in absolute terms whilst also significant in relative terms
(infra). The number of places available varies with extremes ranging from 26 in Portugal
to 30.000 in The Netherlands. These extremely divergent figures, which could bolster the
debate on “burden sharing” between Member States of the European Union, supposedly
putting in place a Common European Asylum System, mirror the flows of asylum seekers
which differ greatly among the Member States for various reasons.

MEMBER NUMBER OF RECEPTION PLACES
STATES AVAILABLE IN DECREASING ORDER
Netherlands 30 764
Austria Approx. 30 000
18 800 but most asylum seekers go directly to
Sweden relatives or friends when the application has been
made.
France 17710
Belgium Approx. 15 500
Germany 11431
Poland 3500
Malta Approx. 1 ZOQ in closed centres
and 1 360 in open centres
Italy 2 350
Czech Republic 467 pl ac&s_in the reception centr&e and 1 808
places in the accommodation centres
Spain 2079
Finland 1934
Hungary 1 850
L uxembourg 1150
Slovakia 774
Greece 770
Lithuania 400
Slovenia 202
Latvia 200
Cyprus 80 to 100
Estonia 35
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Portugal 26
The question of available reception placesis
difficult to answer: while it would be possible to
gauge an approximate number of housing places
from the government contracts with private
housing providers, many asylum seekers make
their own accommodation arrangements

United Kingdom

Q.24C Is the number of places for asylum seekers sufficient in general or
frequently insufficient?

The national reports illustrate that the number of places available within the reception
facilities are generally sufficient. Some Member States have even begun to close facilities
(Czech Republic, Sweden, The Netherlands). This satisfactory situation seems currently
due to a certain extent to the fact that the numbers of asylum seekers are in genera
decreasing in the European Union. One can wonder if this would still be the case if the
number of applicants were to increase again.

Difficulties of varying types exist only in three Member States:

1. A structura problem is posed in Cyprus given that this Member State only has
one place in a reception structure for every ten requests made. This serious
deficiency supports the claim that this Member State does not satisfy article 24,
82 of the Directive which requires that Member States allocate the necessary
resources to implement its provisions (see the answer to question 40 E below).
The situation is all the more worrying as not only does this Member State not
comply with its accommodation responsibilities, it also does not deal with other
duties imposed on it which have aready been cited (supra).

2. In Italy, the number of asylum seekers appears to be higher than the number of
places available in the accommodation centres. In 2005 more than 8.000
applications were filed, which is remarkably higher than the number of available
places in accommodation centres.

3. Franceisfacing with a chronic shortage of placesin itsfacilities but is proceeding
for the moment with a two-pronged advancement which may resolve the problem
over time. While consistently increasing the number of places available which
should be up to 19.000 at the end of 2006, it is reforming the asylum procedure to
accelerate treatment of requests in such a way that a better rotation of those in the
centres is foreseeable. The dituation nevertheless merits some follow-up
monitoring to see if the system will actually improve and this all the more so as
the compensation given to asylum seekers who are forced to find their own
accommodation isin general insufficient.
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Q.24D Arethere special measures foreseen in urgent cases of a high number
of new arrivals of asylum seekers (outside the case of application of
the Directive on temporary protection)?

The Member States divide into two groupsin this regard.

The first, which is the larger group, is characterised by the notable absence of an
emergency provision and includes Cyprus, Hungary, Latvia, Lithuania, Poland, Portugal,
Slovakia, Slovenia, the United Kingdom and Greece. Some Member States (Estonia,
Poland, Slovenia, Sweden) point to the possibility of increasing their reception capacity
in practice if needed.

The second group is comprised of the few Member States which have put in place more
or less elaborate action plans depending on a case by case basis:

e A simple reference to a response in the legisation in Luxembourg and Belgium
without this provision having been made more concrete;

e The identification of the actors in charge of a response at local, regional and
national level (France) ;

e The extension of reception capacity in the Czech Republic and in Italy ;

e A calculation of the number of places which could be made available if necessary
in Finland (the emergency plan foresees 50.000 places and the goal for the future
is 100.000);

e Rapid responses ranging from the rental of property to the building of light
facilities even the conversion of public buildings into reception centres (Italy)
coupled with a redistribution of the asylum seekers present in the reception
centres in order to be ableto give priority to new arrivals there (Germany);

e In Austria, the Federal Act says that the Federation is obliged to create capacities
in the Lander to cope with unpredictable and inevitable shortages of places. It is
not clear how it should organise such contingencies, nor are there any
implementing rules.

The Commission may consider this information useful for the development of a

strengthened practical cooperation in the field of asylum as envisaged in its
communication n° 67 of 17 February 2006.
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Q.25 Accommodation centres (all the following questions are about open and not
closed centres where asylum seekers are detained which are covered by
another question)

Q.25A Arethere different categories of accommodation centres, for instance
depending of the stage of the procedure (admissibility and eligibility)?

Member States can be classified into three groupsin this regard.

The first group is composed of States which do not distinguish between different
categories of reception centres and those which have only one centre at their
disposal (Cyprus, Hungary, Latvia, Lithuania, Portugal) or those where the reception
facilities vary in practice without establishing a link between the type of accommodation
and the different stages of the asylum procedure (Luxembourg, Italy, Sweden, Greece
and France where emergency structures exist in the event of a shortage of available
places).

The second group is comprised of the Member States in which the asylum
procedure determines the distribution of asylum seekers to different categories of
reception centres. Thus, in Austria the separation of asylum seekers into different
centres for the admissibility procedure and the substantial examination relates to the
sharing of the competence to manage these facilities between the Federation and the
Lander respectively. Finland, Poland and Slovenia organise accommodation according to
afirst registration phase of the request followed by a period in another accommodation
facility while the request is being examined. The system is similar in Slovakia and the
Czech Republic where the asylum seekers are lodged in first reception centres until the
results of the medical examinations of the asylum seeker are known and give rise to a
transfer to accommodation centres.

The Netherlands definitely has the most elaborate system based on a distinction between
four types of centres:

e atemporary emergency reception centre for asylum seekers who have not yet
been admitted to the procedure ;

e registration centres congtituting the phase during which the asylum seeker
officially submits his or her asylum request. In this registration centre, the
immigration authorities will check whether the asylum application can be dealt
with quickly (in cases when extensive research is not needed) or not. In the first
case the asylum request will be dealt with within 48 hours. This procedure is the
so-called accelerated asylum determination procedure. The asylum seeker will
stay in the AC until afinal decision is made. When it appears impossible to reach
a decision within 48 hours, because more research is needed, the asylum seeker
will bereferred to a

e centre for orientation and integration. After a first negative decision the asylum
seeker will be referred to a centre for return.

The first two types of centres pose problems as the Netherlands does not apply the
Directive to these types of first reception structures contrary to the Directive's
reguirements (see above the answer to question n°14).
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In the United Kingdom where there are no reception centres, there exist however
“induction centres” where asylum seekers are accommodated while waiting for an answer
to their request for individua accommodation, but this Member State applies the
Directive to these facilities.

The third group is comprised of Member States offering different categories of
accommodation between which the asylum seekers are distributed according to a
temporal criterion which is sometimes combined with other considerations. In
Germany, after a first period of in principle three months, asylum seekers in reception
centres are directed towards other accommodation facilities. Belgium offers the
possibility to move from a reception centre which is the equivalent of a benefit in kind to
private accommodation thanks to a social benefit furnished in cash after a certain period
while taking the other elements which are specific to the individual asylum seeker such as
family presence or the state of their health into account to direct asylum seekers towards
the most appropriate type of accommodation. In Austria, this possibility is subject to
authorisation, bearing in mind that the authorities are generally in practice reluctant to
offer this possibility before a certain period has lapsed.

In the Czech Republic while the judicial procedure before the Supreme Administrative
Court is pending, certain modalities of reception conditions, in particular with regards of
housing, change.

Q.25B Is there a legal limit for accommodation in a centre after which the
asylum seekers have access to private houses or apartments or is this
limit linked to a stage of the asylum procedure?

In general, no temporal restrictions on the length of stay in reception centres exist, the
stay can therefore last throughout the entire length of the asylum procedure with some
exceptions:
e Cyprus forces asylum seekers to leave reception centres after two months and to
find their own housing at their own expense, which violates the Directive (supra).
e in Greece, the period of stay in a reception centre is limited to one year in
accordance with the draft decree.

Q.25C Is there a general regulation about internal functioning of those
centres and the rights and duties of the asylum seekers? If yes, isthis
general regulation applicableto public and private centres? If not, are
the centres supposed to adopt an internal regulation and does a
central authority have or not akind of control about its content?

Internal operating rules of reception centres exist in amost al of the Member States. In
most cases they are general regulations which are applicable to al centres (Belgium, the
Czech Republic, Estonia, Finland, France, Hungary, Latvia, Lithuania, Luxembourg,
Poland, Slovakia as well as the United Kingdom with regard to accommodation), with the
exception of a few Member States which leave each one to adopt their own system of
regulation (Austria, Cyprus, Germany, Portugal, Greece, Sweden). In the Netherlands
each type of centre has its own regulations. A comparison of these different rules in
Member States might prove interesting in order to identify the best practices. One will
note with interest that:
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e France provides asylum seekers with a booklet setting out a charter of rights and
freedoms as well as the operational rules of the centre upon arrival. Moreover, a
contract for the stay is concluded and specifies the services offered.

e Each asylum seeker arriving in the United Kingdom receives an information letter
about his’her rights and responsibilities;

e Slovenia has proposed to adopt new regulations concerning the internal
functioning of the House of Asylum. They are very precise and define accurately
the life in the accommodation centre, the rights and obligations of the asylum
seekers and the sanctions in case of violation.

Q.25D

Do the regulations foresee the possibility of sanctions against asylum
seekersin case of breach of the rules (see article 16 § 3). If yes, which
sanctions for which rules? Which is the competent authority to
decide? How is it insured that the decisions are taken, individually,
objectively and in particular impartially (for instance through an
independent arbitrator) as requested by 8§ 4 of article 21 which is a
mandatory provision? Which are the possibilities of appealing against
those decisions if the system is different from the general one under
qguestion n° 22? Are there already administrative appeal decisions or
judgements which have been taken and if yes, which are the main
important ones?

All the Member States have foreseen sanctions to be taken against asylum seekers in the
event that they do not respect the obligations which are imposed on them by the internal
rules of the reception centre. Even if the instruments used vary (either all sanctions are set
out in specific rules of a legal or regulatory nature or they are part of internal
regulations), it is possible to quite easily deduce the major courses of action which are
common to all of the Member States:

1. with regard to behaviour which is susceptible to sanctions :

when the asylum seeker does not present himself/herself at a reception
centre;

abandoning the reception centre without authorisation of for a period
longer than that determined,;

the damaging of reception facilities ;

the refusal to or obstruction of work and activities organised by the
reception facility;

violent behaviour towards other asylum seekers or the staff of the
reception centre.

It stems from numerous reports that the asylum seekers can only be punished after
repeated serious misbehaviour.

2. With regard to the applicable punishments :

A warning ;
A reduction or awithdrawal of socia benefits;
The transfer of the asylum seeker to another facility where thisis possible.

It is noted that the sanctions may lead to the removal of the asylum seekers from
the reception facility in Austria, Italy, Hungary, The Netherlands and Greece,
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which may give rise to legal problems if no aternative reception facilities are
made available.

3. With regard to judicial remedies:
Remedies are almost always available and are generally litigated, with the
exception of the Slovene case where no judicial remedy is possible.

It is undoubtedly with regard to the authority competent to dispense the sanction that the
national systems vary most, ranging from the manager of the reception facility to the
Minister himself, via the intermediary administrative authorities. Regarding the Member
States where the sanction is dispensed by the manager of the structure, the question arises
whether the manager isimpartia as required by the Directive insofar as this person could
even be implicated in the conflict with the asylum seeker. The Spanish case may be cited
in this regard where a role is accorded to NGO representatives making the decision a
collegiate one.

It seems that this aspect of reception conditions could easily be harmonised if the need
was felt with regard to the principles of subsidiarity and proportionality. It should be
noted in this regard that the draft law for transposition which is currently being adopted
in Belgium seemsto be a faithful transposition model for the Directive, notably insofar as
it foresees that sanctions are dispensed by the manager or the person responsible for the
facility in areasoned, objective and impartial manner.

Q.25E Are asylum seekers involved in the management of these centres? If
yes, how (advisory board, appointment or elections of
representatives)? (See article 14 § 6 which isan optional provision).

The optional clause set out in Article 14 § 6 of the Directive has not been enthusiastically
welcomed by Member States. Only one Member State (France) has truly organised via
legidation for the participation of asylum seekers in the management of the reception
centres in a detailed organised way. Belgium is preparing to introduce this possibility in
its new law concerning reception conditions although the draft does not give any details
on this subject so far, asis already the case in Cyprus although two other Member States
have left this question up to the reception centres (Germany, Slovakia). A few others
have practices in place which alow asylum seekers to informally participate in the
management of reception facilities (Spain, Finland). It is therefore a question on which
progress could be made in the European Union starting from an exchange of information
and experiences between Member States.

Q.25F Do gpecific rules exist on work of asylum seekers inside the
accommodation centres different from the general ones about
employment? If yes, which ones? Can working inside accommodation
centres be considered as a (mandatory) contribution of the asylum
seekers to the management of the centres, is it or not paid and
considered as implying access to the labour market and subject to the
samerules?

The question of work in the accommodation facilities is dealt with by the Member States
in very different ways. Two major tendencies can be witnessed outside the Member
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States that do not foresee any rules on the matter (France, Italy, Latvia, Portugal, Sweden,
Greece).

Severad Member States (Austria, Belgium, the Czech Republic, Germany, Hungary,
Poland, Slovenia, Estonia) oblige asylum seekers to carry out certain tasks generally
related to the maintenance of the reception facility or to participate in activities by giving
a sort of quid pro quo, in the form of remuneration which cannot exceed a determined
amount (two times more than the pocket money, a weekly maximum, a particularly low
hourly rate or a restriction on working time to only one month) or bus tickets (Slovenia).
The work specifically organised in reception centres seems to be subject to quite a strict
framework which seemsto differentiate it from area salaried activity.

A small number of Member States do not offer any compensation to asylum seekers for
the work which they undertake (Finland, Lithuania, Luxembourg, Spain).

The case of The Netherlands who alow asylum seekers to carry out certain tasks
illustrates that participation in an activity, even one which is not very well pad, in a
reception centre contributes to the well being of asylum seekers and the conviviality of
the location. Indeed, this Member State foresees the allocation of sums due for work
undertaken for the communal benefit of accommodated asylum seekers, which are then
spent to acquire common property. Even if it seems difficult to imagine common rules at
European level because of the differences between national practices, the question could
eventually give rise to the exchange of experiences between Member States in order to
identify best practices.

Q.26 A How can asylum seekers communicate with legal advisers,
representatives of UNHCR and NGOs? (see article 14 § 2, b) which is
a mandatory provision)

This obligation is, for the most part, respected by all of the Member States, either insofar
as they have literally transposed Article 14, 82, b) into internal legislation (L uxembourg,
Belgium, Greece), or access to reception centres is in reality very open, or the free
movement guaranteed to asylum seekers allows them to move about easily, without
taking into account that the legal advisors or representatives of NGOs can themselves
assure a presence in the reception centre.

With regard to practice, only Slovenia seems to pose problems because of the conditions
of access of lawyers to the reception centres. In Estonia, practical considerations
complicate the exercise of this right because the centre is located in an area which is
difficult to access or in one of the rare Member States where the UNHCR does not have
an office (which can be easily understood given the very low number of asylum seekers
in the Baltic States).

| Problem | Slovenia |

Q.268B What are the rules about access of legal advisers, UNHCR and NGOs
regarding access to accommodation centres and other housing
facilities (see article 14 87 which isa mandatory provision)?
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Access by lega advisors, UNHCR or NGOs to accommodation structures is largely
respected by Member States. Sweden, France and Spain do not explicitly affirm this
prerogative in their internal law but there is no need for such a rule as access to the
centres is free. UNHCR highlights the existence of difficulties for some NGOs to obtain
the authorisation required to enter reception centres in certain Lander in Germany.
Greece' s legidation does not foresee access for NGOs.

UNHCR benefits from a particular statute in a few Member States which guarantees
unlimited and full access to accommodation locations (Austria, the Czech Republic,
Lithuania, Luxembourg, Poland, Slovenia, Greece as well as Austria regarding the
practice). The other legal advisors or NGO representatives are obliged to dispose of prior
authorisation accorded by different systems:. the designation of NGOs which then dispose
of free access (the Czech Republic, Luxembourg, the Netherlands, Portugal, Slovakia),
the fixing of the days and hours to access the centres (Slovenia) or again authorisation
required for every visit, even if it is sometimes a mere duty to inform the reception centre
in advance (Finland, Poland). While this last practice seems restrictive compared to the
very liberal systems, it still does not constitute a violation of the Directive insofar as this
requirement seems more linked to an internal concern for life inside the centres than a
will to restrict access to them. The nomination of NGOs authorised to intervene in the
accommodation locations of asylum seekers takes place in very different manners
(nomination by the state alone in Portugal or by the authorities managing the reception
centre in Germany). It is noted that the Netherlands associates UNHCR to the nomination
mechanism for NGOs.

One could suggest amending the Directive to include a specific provision entitling
UNHCR to unqualified access asylum seekers without possibilities for Member States to
limit it on the basis of security grounds.

PROBLEM | Germany, Greece, Slovenia |

Q.27A Is a medical screening organised by the receiving State, is it
mandatory or voluntary? Does it include HIV tests? (see article 9
which isan optional provision).

Although the Directive contains only an optional clause, a vast mgjority of Member
States organise obligatory medical examinations; Italy, Estonia, the United Kingdom and
Sweden are exceptions offering this possibility to asylum seekers who would like to avail
of it.

The breadth of the practical exams differs from one Member State to another. One would
be hardly surprised that tuberculosis checks are normally foreseen. An HIV test is
explicitly foreseen in Cyprus, Finland, Hungary, Malta, and Spain, but sometimes only
for specific categories of asylum seekers such as pregnant women like in the Czech
Republic.

If this has been deemed appropriate for public health reasons but also in the interest of the
asylum seekers, it should be possible to harmonise the internal legislation of Member
States by making a medical examination of all asylum seekers compulsory without too
many difficulties regarding the existing general practice in the European Union.
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Q. 27B. Do legal provisions on reception conditions ensure that asylum
seekers receive at_least emergency care and essential treatment of
illness as requested by article 15, 81 which is a mandatory provision?
Do they have a further accessto health care?

The obligation to provide at least emergency treatment as well as treatment which is
essential for illnesses seems to be unanimously respected by the Member States, even if
the exact meaning of the second notion is difficult to determine. All foresee in their
national legidation, or even their constitution (Finland), the obligation to furnish
emergency and basic health treatment to asylum seekers, sometimes by precisely
stipulating the medical services which they have access to (Hungary). This is not
contradictory to the generally negative opinions expressed by NGOs about access of
asylum seekers to hedlth care as their own requirements are in general higher than the
relatively low standards included in the Directive which are of course, from alegal point
of view, our starting point.

Severa Member States further widened the categories of care which asylum seekers are
entitled to (Austria, Malta, Germany, Hungary, the Czech Republic, the Netherlands,
Poland), allowing them sometimes to benefit from a coverage close to that accorded to
their own nationals (Czech Republic, The Netherlands, Poland). In the United Kingdom,
there is no difference in law between nationals and asylum seekers in entitlement to
access the National Health Service.

Some rapporteurs have identified situations in which one can question whether the
obligations of the Directive are respected. The German rapporteur has highlighted the
difficult situation of asylum seekers who suffer from chronic illnesses. In Lithuania there
is a problem in practice: if there is no immediate and serious danger to the person, only
very basic health services are provided in the centres.There are also problems in practice
in Slovenia, United Kingdom. Y et the Commissioner for Human rights of the Council of
Europe mentions a serious lack of doctors in comparison with the prison of Malta (point
32 of his report), the UNHCR considers that “visits by doctors to the centres have been
adequately regularised yet problems remains with visits to hospital for emergencies and
for appointments” (p.4 of its comments to the report of the Maltese expert).

Lithunia, Malta, Slovenia, United

PROBLEM Kingdom

Q.27C What isthe practice regarding access of asylum seekersto health care
and how is it organised? In particular, what is the situation in
accommodation centres (do doctors come to the centres or do asylum
seekers go to doctor s outside)?

Two major tendencies can be identified regarding access of asylum seekers to care in
practice. In a first group of Member States, surgeries are organised in the reception
centres themselves, either in that doctors are available there (some German Lander,
Austria, Lithuania, Belgium, one centre in Greece), or doctors visit them regularly
(Finland, the Czech Republic, Hungary, the Netherlands, Poland, Slovakia). In other
Member States, asylum seekers consult the doctor outside of the reception centres (in
other German or Austrian Lander, Cyprus, Latvia, Luxembourg, Portugal, the United
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Kingdom, France, Greece and Slovenia) sometimes necessitating ajourney in order to be
seen to (Cyprus, Slovenia).

In financial terms, the handling is automatic where the medical consultations take place
in reception centres. With regard to the Member States which provide for consultations
outside of reception centres (Germany regarding some Lander, Austria for asylum
seekersin reception centres, Cyprus, Hungary for specialist doctors, Latvia, Luxembourg,
Portugal, United Kingdom, France, Slovenia), asylum seekers are integrated into the
sickness insurance scheme in Austria, Luxembourg or fall within the scope of the budget
of the Ministry of the Interior (Latvia and Slovenia only for the initia medical
screening).

Attention has been drawn to practical difficulties, in particular when the asylum seeker
must request a reimbursement certificate for medical expenses from the administration
(Germany) as well as in Cyprus where certain healthcare establishments require the
production of a medical card athough legisation provides only proof of status as an
asylum seeker.

Q.28A What is the length of the period determined by the concerned
Member State during which asylum seekers have no_access to the
labour market? (See article 11 which isa mandatory provision)

The national reports reveal two trends.

Half of the Member States have followed the path of the Directive which in principle
does not alow asylum seekers access to the labour market until one year has passed (the
Czech Republic, Estonia, Germany, France, Hungary, Latvia, Malta, Poland, Slovakia,
Slovenia, the United Kingdom as well as Cyprus where the Ministry of the Interior can
authorise access to the labour market before the end of the period).

Nine Member States have on the other hand opted for more favourable provisions than
the Directive by foreseeing access to the labour market at the end of varying periods:
e Immediate access to the labour market in Greece;
e 20 days maximum from the date of introduction of the asylum request in Portugal;
e 3 monthsin Austriaand Finland;
e 4 monthsin Sweden';
e 6 months in Italy, Spain and the Netherlands (the latter however limiting this
access to 12 weeks per year during the procedure) ;
9 months in Luxembourg.

"If afinal decision isjudged not to be reached within four months from the point of time the application for
asylum or international protection was made (referring to the Aliens Act ch. 4 881 or 2), the asylum seeker
is explicitly excepted from the demand for awork permit. Hence, the asylum seeker should have access to
the labour market at least after four months after the application for asylum was handed in. Further, the
regulation does not limit the access to the labour market even earlier than four months (for example, if the
Migration Board after three months judges that a final decision will not be taken before four months, the
regulation does not prevent access to labour market after three months).
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The Belgian system is a little different insofar as, to date, it links access to the labour
market of the asylum seeker to a favourable decision concerning the admissibility of the
asylum request. This may evolve with the reform of the asylum procedure, without the
guestion being resolved in the draft law on reception conditions examined currently by
the Parliament because the federal Minister in charge of reception conditions is not
competent for employment, which pertains to the competence of another federal minister.

Lithuania, on the other hand, violates the provisions of the Directive by not allowing
asylum seekers to work, even when the procedure lasts for over ayear.

Asregards Article 11, 83 which seeks to preserve access of asylum seekers to the labour
market during procedures with suspensive effect, one rapporteur explicitly underlines that
internal law does not regul ate this situation (Spain).

NO TRANSPOSITION AT ALL Belgium+ Ita!y and Spain both regarding
only 83 of article 11
PROBLEM Lithuania
Q.28B After that period, are asylum seekers obliged to obtain a work

permit? If so, is there a limit for the administration to deliver the
permits and how quickly are they delivered? What is their length of
validity-

Almost two thirds of Member States require asylum seekers to possess a permit or an
authorisation to work (Austria, Belgium, Estonia, Germany, Hungary, Latvia, Malta, the
Netherlands, Poland, Slovakia, Slovenia, Sweden, Spain, Luxembourg, France, Spain,
United Kingdom where an authorisation from the Home office is required). In those
Member States, access to the labour market will be limited to a smaller or greater extent
depending on the constraints flowing from the work permit system of the Member State
concerned. As this question is governed in extremely diverse ways by the Member States
and has not been subject to any harmonisation at European Union level, the result is that
there are still very diverse approaches throughout the EU to this question. For examplein
Germany, the work permit can be subject to a number of limitations as to working hours
and/or the type of activity carried out.

A minority of Member States, who do not impose such an obligation, is comprised of
Portugal, Finland, the Czech Republic Greece, Italy and Cyprus athough this Member
State has a very restrictive practice (infra). As asylum seekers can, in any event, only
integrate temporarily into the labour market until a decision is taken on their asylum
request, the obligation for them to possess work permits should be reconsidered in light
of the experience of those Member States which do not require it.

Q.28C After that period what are the conditions for access of the asylum
seekers to the labour market? (in particular, are there rules
concerning the maximum allowed of working hours or days per week,
month or year, limits in terms of type of work or of professions
authorised ?)

70



In addition to necessitating a work permit, some Member States have set more or less
restrictive conditions governing asylum seekers access to the labour market as article 11
paragraph 2 of the Directive permits:

e work by asylum seekers is limited to 12 weeks throughout the entire year in the
Netherlands, which in fact considerably limits asylum seekers access to the
labour market when the procedure lasts for several years;

e the position filled must be temporary in France because of the status of the asylum
Seeker;

e while asylum seekers are not legally subject to any restriction in Cyprus, they can
only work in the agricultural sector in practice.

e inAustria, work is limited to seasonal work therefore the maximum is six months
within ayear.

The United Kingdom and the Czech Republic generally prohibit asylum seekers from
exercising a commercia or independent activity, which begs the question whether article
11 only targets employed work. The authors of this study follow that interpretation.

Although these limitations are not contrary to the Directive insofar as they do not detract
from the substance of the right to work, it obviously poses questions concerning the
coherence of the common asylum policy. If the harmonisation of legislation is considered
to be a means of limiting the secondary movement of asylum seekers between Member
States, it is clear that disparities remain regarding access to work which jeopardise the
realisation of this goal. Indeed, it is obvious that some restrictions promote underground
employment, which constitutes a significant problem which should be reflected upon in
the European Union. The debate about access of asylum seekers to the labour market
should therefore be reopened. One option could be to amend the Directive in order to no
longer give Member States the possibility to impose supplementary conditions other than
the work permit.

Q.28D What are the rules in terms of priorities between asylum seekers on
the one hand and nationals, EU or EEE citizens and legally third
country nationals on the other?

Access to the labour market can be subjected, on the basis of article 11, 84 of the
Directive, to an additional condition on the part of Member States who can subject
asylum seekers to a priority test: all things being equal, the asylum seekers can only be
employed when persons from priority categories do not apply. The order of priority
differsfrom Member State to Member State:

e eaither asylum seekers come after EU citizens or citizens of the EEA as well as
legally resident third country nationals (Austria, Cyprus, Luxembourg, Greece);

e asylum seekers are placed on an equal footing with third country nationals who
are legally resident but come after citizens of the EU and the EEA (Estonia,
Germany, Hungary, Poland);

e asylum seekers come, somewhat unusually, before legally resident third country
national s in the Czech Republic.

Other Member States, most notably the Netherlands, Finland, France, Italy, Latvia,
Portugal, Slovakia, Slovenia, Sweden, Spain do not resort to this practice.
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Q.28E Do asylum seekers have access to vocational training, does this or not
depend of their right to accessto the labour market and in this case at
which conditions? (see article 12 which is optional regarding 81 and
mandatory regarding §2)

Access to professional training is dealt with in different ways depending on whether or
not it is linked to the exercise of an employment.

The first paragraph of Article 12 undoubtedly leaves Member States the freedom to grant
asylum seekers access to professional training that is not linked to employment. Almost
half of the Member States (Belgium, Finland, Italy, Lithuania, the Netherlands, Poland,
Slovakia, Spain as well as Malta in practice) have opened this type of training to asylum
seekers. However, this access is restricted to certain types of vocationa training in
Luxembourg. The national provisions concerned are sometimes put in place in Member
States with the support of Community programmes such as EQUAL or the ERF. In
Austriathere is no explicit restriction for asylum seekers, but in practice they do not have
access.

While, as a general rule, access to vocational training is optional for the Member States,
this option is however limited regarding training in relation to an employment contract,
with such training only permitted “to the extent” to which there is access to the labour
market. The words “to the extent” can firstly suggest that such training must be
commensurate with the terms upon which access to the labour market is to be granted.
However, following a second interpretation, the provision is simply designed to ensure
that the rules on access to employment are not undermined. It is quite difficult to decide
on one of these interpretations. While the second one can obviously not lead to any
problem of transposition, there could be following the first interpretation problems in
Slovenia because that Member State does not give the asylum seeker access to vocational
training linked to employment even when he has acces to the labour market.

Q.28F Are the rules regarding access to the labour market adopted to
transpose the Directive more or less generous than the ones applicable
previousy?

The Directive had no impact in 5 Member States (the Czech Republic, Finland, the
Netherlands, Germany, Sweden) as the national provisions in place already corresponded
to its requirements. It is not at all surprising to find Germany in this list because this
Member State used all of its power to influence the content of Article 11 in such away as
to not be obliged to change its domestic law on this point.

The Directive has had a positive impact on asylum seekers on the labour market in 10
Member States:

e The transposition of the Directive has forced some Member States to grant
quicker access to the labour market (Hungary, Portugal) ;

e asylum seekers were previously refused access to the labour market throughout
the entire procedure (Luxembourg, Italy, France, Slovakia, Poland, Estonia,
Latvia) ;

e In the United Kingdom, transposition has created an entitlement to access the
labour market whereas before it was entirely left to the discretion of the Home
Office.
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The Directive had a negative impact in two Member States contributing either to the
restriction of access of asylum seekers to the labour market (Austria) or by introducing
ambiguities into domestic legislation making administrative practices uncertain (Cyprus).

The impact of the Directive had been underestimated by observers and commentators
who had incorrectly gauged the standard of harmonisation required by Article 11 as
compared to domestic legislation due to an inadequate knowledge of the exact state of
affairs in national legisation. The Directive has had an effect on this important point in
more than a third of Member States. Moreover, this impact has been largely positive for
asylum seekers for whom access to the market has been facilitated in the Member States
concerned. Finally, the theory regarding negative side effects according to which
Member States which have more favourable provisions will be encouraged, in the
absence of a standstill clause, to align themselves with the lower standards set out in the
Directive, did not had these consegquences. the Member States concerned have either
maintained (Finland, the Netherlands) or even reinforced (Luxembourg, Portugal) their
more favourable internal provisions.

Q.29 Arereception conditions subject to the fact that asylum seekers do not have
sufficient resour ces? Are asylum seekersrequested to contribute to reception
conditions when they have personal resources (for instance if they work) or
to refund the authoritiesif it appearsthat they have resour ces? (see article 13
§ 3 and 4 which are optional provisions)

Poland and Latvia aside, all Member States have introduced mechanisms obliging asylum
seekers who dispose of sufficient means to contribute to their reception in various means
into their systems.

A majority of Member States require that asylum seekers with sufficient resources
contribute financially towards their reception conditions (the Czech Republic, Estonia,
Finland, Germany, France, Italy, Hungary, the Netherlands, Portugal, Slovakia, Slovenia,
Sweden). Within this category of Member States, some have even established means-
testing scales for contributions towards the cost of accommodation or food (the Czech
Republic, Finland, Germany). Contributions to costs are notably expected from asylum
seekers who carry out a salaried activity (Spain and Sweden). Another approach is to
limit or withdraw benefits (Austria, Belgium, Cyprus, Czech Republic, Germany, France,
L uxembourg, Spain, Sweden, United Kingdom).

Only afew Member States have legidlated a requirement for the reimbursement of sums
received unduly (Cyprus, Lithuania, Luxembourg, Greece, the Netherlands, Portugal,
United Kingdom).

As the principle of asylum seekers contributing to reception conditions is shared by the

majority of Member States, it appears conceivable to turn the optional clauses of §83 and
4 of article 13 into legally-binding provisions.
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‘ 7. SPECIAL NEEDS OF PARTICULAR CATEGORIES OF ASYLUM SEEKERS ‘

Q.30A Which of the different categories of persons with special needs
considered in the Directive are taken into account in the national
legidation (see article 17, 81 which is a mandatory provision):
disabled people, elderly people, pregnant women, single parents with
minor children, persons who have been tortured, raped or victims of
serious physical or psychological violence? Include in your answer all
other categories envisaged in national law.

Belgium, Cyprus, Spain, Italy, Greece, Luxembourg, Portugal, Slovenia and the United
Kingdom explicitly cater for the different categories of persons listed in article 17 81 of
the Directive which, as a result, has influenced the national law of these Member States.
On the other hand, certain Member States do not cater for the situation of a group or of
several groups of vulnerable personsin their legislation (Austria where the situation may
vary from one Land to another, France, Hungary, Lithuania, Malta, Poland).

The Czech Republic lists certain categories of vulnerable persons, referring moreover to
“other persons according to individual cases’, similarly Slovenia adds “ persons requiring
specia needs’. Other Member States do not cater for any of the categories listed in the
Directive and address asylum seekers with special needs as a whole. Germany points out
that additional benefits may be granted if these are necessary to ensure the health or
existence of the asylum seeker. In the Netherlands, vulnerable persons with special needs
have the right to specific support or counsel. In Sweden, the categories of persons with
specia needs are not expressly listed in the legislation on reception conditions, but are
covered in a more general manner in other legal provisions such as the “Socia Services
Act” and guidelines from the State authority in charge.

Finally, some Member States also consider other categories of persons other than those
covered by the Directive: Belgium hosts victims of human trafficking in specialised
centres; Finland pays particular attention to families.

Finally, the technique used by Member States for addressing asylum seekers hardly
matters when the categories of persons are listed by the Directive only as examples. The
only thing which matters from alegal point of view is that persons with special needs see
that these needs are being effectively taken into account “in the national legislation”, asis
required by article 17, 81 of the Directive. This is surely not the case of Latvia which
does not cater for any category of vulnerable asylum seekers, the same applies to Estonia
which only refers to minors, probably because they are the object of specific provisions
in the Directive. The problem with these two Member States may, however, be purely
legal on account of the extremely small number of asylum seekers that they receive.

NO TRANSPOSITION AT ALL | Latvia, Estonia, Hungary, Slovakia |

Q.30B How is their specific situation taken into account (see articles 13, 82,
second indent, 16 84 second sentence and 17 which are mandatory
provisions)?
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The reader is asked to note that the specific measures granted to unaccompanied male and
female minors are dealt with in the answer to question 31. The specific measures taken
in favour of persons with special needs concern mainly two spheres.

First of all housing about which one can provide the following information:

e In Belgium, the place of registration is chosen according to the needs of the
beneficiary depending on availability. Thereafter, the practice is to grant a
transfer according to the personal situation of the asylum seeker;

e In Spain, vulnerable asylum seekers have priority for access to reception centres
for refugees;

e In Finland, special attention is given to granting adequate housing to pregnant
women and disabled persons;

e In Hungary, women on their own and single parents with minor children are
accommodated in a protected environment;

e InLatvia, the only reception centre is equipped for persons using awheelchair;

e In Malta, families with children and pregnant women who cannot be detained are
accommodated in specia houses,

e In the Netherlands, there are housing facilities with equipment adapted for
disabled persons and single rooms for pregnant women;

e In the Czech Republic, vulnerable asylum seekers are housed in the protected
zones of centres that are more secured than others. Families, women and children
have separate accommodation.

e In Slovenia, applicants with specia needs are accommodated in a specific wing of
the House of Asylum and specific activities are taken over by NGOs;

e In Sweden, there are apartments which are especially equipped for disabled
persons.

Furthermore, the question of health care will be tackled hereunder as an answer to
guestion 30D because the Directive accords this question a specific importance through
specific mandatory provisions (infra).

It has been pointed out that in Germany, practice is sometimes directed by courts and
tribunals. Thus, for example, the administrative tribunal of Munich decided that a child
suffering from several illnesses had the right to be admitted into an integrated
kindergarten in order to meet his specific needs; the administrative tribunal of Gera
meanwhile considered that the implantation of a prosthesis is not necessary, even if the
asylum seeker’s hip is irrevocably damaged, as long as there is the possibility of a
painkiller treatment which enables him to live without pain.

It has been pointed out that no measure was taken in Cyprus for the granting of a specific
aid because of the small number of cases that presented themselves. In spite of its
possibly limited character, this Situation constitutes nonetheless, on the part of this
Member State, afailure to put the directive into action.

PROBLEM | Austria, Cyprus, Italy, Lithuania

Q.30C How and when are the special needs of the concerned persons
supposed to be legally identified (see article 17 8 2 which is a
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mandatory provision and clarify how it has been interpreted by
transposition)?

Article 17 82 of the Directive is of great importance, as the assessment of persons with
special needs determines the granting of the specific reception conditions to which they
have aright under articles 18 and 20 of the Directive. It isto be noted that this question
may also have a bearing on the proofs which, particularly for persons who are victims of
torture or of other forms of violence, may be provided within the context of their
application for asylum.

Certain Member States have provided for a specific procedure at the time of the medical
screening of asylum seekers (Cyprus, Lithuania, the Netherlands, Poland but it seems that
this system does not function well in practice), at the time of the lodging of the asylum
claim (Spain, Portugal), at the time of the first hearing in the context of the asylum
procedure (Lithuania, Czech Republic), at the time of arrival on the territory or at the
border (Poland), or at the time of an interview with a social assistant in the centre
(Finland). Estonia, France and Hungary have provided for specific procedures only for
unaccompanied minors.

Ten Member States, with some among them receiving asylum seekers in great numbers
and among whom there must be persons with special needs, have unfortunately not
provided for any specific procedure to identify asylum seekers with special needs (United
Kingdom, Germany, Austria, Belgium, Luxembourg, Greece, Italy, Latvia, Slovakia,
Slovenia). The identification of the special needs of the persons concerned therefore
depends -when they are detected- on their being taken into account by the authorities who
examine the application for asylum, the social workers, the NGOs and the police, unless
the asylum seeker concerned or a family member accompanying him draws attention to
the case. Moreover, the United Kingdom has added a specific rule in its implementing
legislation which explicitly states that: “Nothing in this regulation obliges the Secretary
of Sate to carry out or arrange for the carrying out of an individual evaluation of a
vulnerable person’s situation to determine whether he has special needs’! Such a system
is questionable, as it allows for some uncertainty regarding the identification of the
persons with special needs, if clear regulations and precise instructions are not given in
this regard to the persons who come into contact with the asylum seekers, which does not
seem to be the case in the concerned Member States.

In Malta, where the identification of the concerned persons is absolutely crucia as the
recognition of their special needs will release them from detention applied in principle to
all asylum seekers, the procedure is more or less formalised but could be improved
despite the progresses recently accomplished which seem to be real despite persistent
controversies about the length of their detention for the purpose of the evaluation of their
situation.

Unfortunately, article 17 of the Directive is questionable in that it does not explicitly
require, from a legal point of view, a specific procedure to be put in place in order to
identify those asylum seekers with special needs. This led the experts to consider that the
correct mention in the table of transposition is “no need to transpose”. As, in redlity, the
system clearly rests on an identification of these persons, it is a matter on which progress
needs to be made in certain Member States. Progress towards a system of identification
could be achieved either by obliging Member States to draw up a specific procedure for
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the identification of special needs (the medical screening, which most of the Member
States impose on asylum seekers as shown by the answer to question 27 A, seemsto be a
suitable opportunity to carry out this identification) or at least, by providing clear and
precise regulations, obliging the authorities and persons entering into contact with the
asylum seekers to refer those who seem to have special needs to the competent
department which can alow them to benefit from adequate reception conditions. A first
step forward could be made through the exchange of best practices among Member States
(possible “providers’ and “benefiting” Members States could be listed on the basis of the
indications given above), but legal certainty on such a crucial point for persons with
special needs requires an amendment of the Directive during the second stage of the
building of a Common European Asylum system.

Q.30D I sthe necessary medical and other assistance provided to personswith
special needs as requested by article 15, 82 which is a mandatory
provison and in particular to victims of torture and violence as
requested by article 20 which isa mandatory provision?

First of al, two Member States (Cyprus and France except for minors who benefit from a
special medical support) do not take into account special needs. The legislation of
Slovakia not precise enough while the one of Maltais incomplete even if the way persons
with special needs are treated once they have been identified and released of detention is
satisfactory.

In many Member States, the necessary treatment is given in or by rehabilitation centres
financed entirely (Finland, Hungary) or partially (United Kingdom, Germany, Italy,
Greece, Austria) by NGOs or non-State funds, sometimes on the basis of contract signed
with the public authorities (for instance in Belgium).

Furthermore, the analysis of the practices of Member States by the Odysseus academic
Network, which in this regard has benefited from a complementary report drafted by the
International Rehabilitation Council for Torture Victims, reveals many deficiencies — the
list hereunder isnot at al exhaustive:

e In Germany, sufficient treatment is not always given.

e In Austria, long waiting lists and the fact that translation and transport costs are
not covered are a problem regarding real access to the necessary support;

e Inltaly, specific aid is only provided for if the director of the reception centre has
aformal agreement with the local authorities. This type of agreement however is
not mandatory;

e In Poland, NGOs note that the psychological help given isinsufficient.

e In the United Kingdom, regulations integrate the specific medical needs of the
asylum seekers, but these needs are neither well evaluated nor addressed in
practice.

e In Slovenia, specific medical help isonly given by an NGO.

Only a few rare good practices could be identified. In Italy, 19 specific centres have,
since 2006, been reserved for vulnerable asylum seekers; their workings have yet to be
assessed. In Sweden, an ingtitutionalised system exists by which the authorities and the
hospitals direct potential torture victims to the Red Cross who manage specific
rehabilitation centres.
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This question which presents a problem in 13 Member States should be the object of the
particular attention of the European Commission in order to avoid that the provisions of
the Directive which, it should be stressed, have been drawn up in such a way as to make

them mandatory, do not remain a dead letter

. Regarding cases of torture, the manual on

the effective investigation and documentation of torture and other cruel, inhuman or
degrading treatment or punishment know as the “Istanbul Protocol” as well as the Health
professional’s guide to medical and psychological evalations of torture (document
entitled “Examining Asylum seekers’ elaborated by Physicians for Human Rights) could
be used as a starting point. Besides monitoring the implementation of the Directive by
Member States, in order to register progress in the matter, national initiatives could be
encouraged through financing by the European Refugee Fund.

NO TRANSPOSITION

Latvia, Hungary, France, Malta

Austria, Cyprus, Greece regarding article
1582, Italy, United Kingdom, Slovenia,

PROBLEM Slovakia, Lithuania, Germany, Estonia
regarding article 1582
Q.31 About minors:
Q.31A Till which age are asylum seekers considered to be minor?

All Member States consider an asylum seeker under the age of 18 as a minor, in

conformity with article 2, h) of the Directive.
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Q.31B How is access of minor asylum seekers to the education system

ensured? Isit at school or in case inside accommodation centres and
can it be considered as similar to the conditions for nationals as
requested by article 10, §1?

Many Member States explicitly (Belgium, Cyprus, Spain, Estonia, Finland, France,
Hungary, Lithuania, Portugal, Slovenia, Sweden) or implicitly (United Kingdom,
Estonia, France, Luxembourg, the Netherlands, Finland, Austria) allow asylum seekers
access to the education system in conditions analogous to those of nationals. Some have
adopted specific provisions regulating the access of minor asylum seekers to their
education system (Spain, Greece, Italy, Latvia, Lithuania, Poland, Portugal, Slovakia,
Slovenia, Sweden, Czech Republic and Austria but in this State it concerns only language
courses enabling them to follow lectures).

The transposition of article 10, 81 is problematic in various Member States like for
instance:

In Austria, child asylum seekers are subject to the same regulations as nationals.
Beyond the age of 15, education is provided for unaccompanied minors
accommodated in special centres. As for the others, access to education is not
always ensured because of the agreement with the school or the place where the
minor lives,

In Slovenia, minors have access to primary education in two schools near the
reception centre under the same conditions as nationals in the case of minor
asylum seekers aged between 6 and 15 years. Those between the age of 15 and
18 may only be admitted to secondary schools if places are available and
depending on the good will of the school in contravention with the principle of
equality regarding the access to education as per article 10, 81. Moreover, in
practice, there are problems regarding the accessibility of the school by bus
(failure to deliver bus tickets to parents) and the availability of books and school
equipment;

In Finland, even though the right to primary education is guaranteed by the
Congtitution, the specific legisation on primary education does not state an
unequivocal obligation to provide asylum seekers with children places in
municipal schools. Problems have occasionally arisen locally due to this
ambiguity in the law;

In the Czech Republic, minor asylum seekers have, since the recent adoption of a
new Act on Schooling, been provided with a less favourable treatment (for
instance, they have to pay a higher fee than the Czech citizens for the provision of
school services, i.e. accommodation and catering, contribute to expenses for
school facility etc.) in kindergarten education, as well as in certain educational
establishments, such as art schools and music conservatories and certain school
services such as meals. The situation is exacerbated by the low amount of pocket
money granted to asylum seekers (17 euros per month). Kindergarten education
is, however, available in reception centres. This renders the system, to a great
extent, in conformity with the Directive, but all the same, it creates a problem for
children residing in private accommodation. In practice, few asylum seekers go
to secondary school, as only afew of them speak Czech at a sufficient level;
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e It is to be pointed out that the role of the headmaster in Hungary is of great
importance with regard to the access of minor asylum seekers to education,
which, for instance, is refused at Bicske and thus children are obliged to go to a
boarding school 200 kilometres away.

Regarding Q 31 B: Finland, Czech
Republic, Hungary, Slovenia, Austria,
Pologne

Regarding Q 33 M (in case of detention):

PROBLEM Hungary, France, Italy, Austria, Belgium,
Czech  Republicc, The Netherlands,
Slovenia, United Kingdom, Lithuania,
Finland, Slovakia.
Q.31C | saccess to education ensured not later than 3 months asrequested by

article 10, 82 (or after maximum one year if specific education for
asylum seekers is provided) and till an expulsion decision is really
enforced?

Germany, Cyprus, Finland, Latvia, Malta, Greece, Portugal, the Czech Republic and
Slovakia respect the time limit prescribed by the directive of maximum three months
running from the lodging of the application for asylum. On the other hand, Estonia,
Lithuania, Netherlands and Luxembourg do not prescribe any time limit; however, one
cannot automatically conclude that there is aviolation of the Directive in thisregard if, in
practice, access to education is ensured within the prescribed time-limit, which is in fact
the case for Luxembourg, for Netherlands, for Slovenia (within 30 days) and for Belgium
(within 60 days). In Hungary, athough in practice the children may attend school from
the very first day upon the will of the parents, the law in force ony requires their
attendance after one year presence.

It happens, however, that the time-limit required by article 10 81of the Directive is not
always observed in practice, in severa Member States, for different reasons:

e Germany, where the respect of the Directive creates a problem in the Lander
where child asylum seekers are not obliged to go to school;

e Poland, where the examinations designed to evaluate the level of the children to
be placed in an appropriate class take place only twice a year, with the result that,
in practice, only half the children go to school.

e France, where frequently the minor asylum seeker who arrives too late in the
course of the scholastic year is obliged to wait until the following school year;

It has been pointed out that in Austria, the three month time limit is observed in principle,
except in cases where a procedure for the determination of the responsible Member State
responsible for the application for asylum is launched on the basis of the Dublin Il
Regulation.

The information that could be gathered concerning access to education until the material
execution of an expulsion decision and not from the moment when it is legally made is
fragmentary. While such a guarantee exists in Hungary, Luxembourg and the Czech
Republic, thisis not the case with regard to Slovenia.
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PROBLEM | France, Austria

Q.31D Is specific_education (like language classes) available for asylum
seekers, in particular to facilitate their effective access to the
education system of the receiving Member State (see article 10, 82
which isan optional provision)?

Language classes are provided in schools (Austria, Latvia, Czech Republic, Poland)
and/or in reception centres when these are sufficiently big (Austria, Spain, Lithuania,
Poland, Czech Republic, the Netherlands, Slovakia), or organised by NGOs in Slovenia.
Specific teaching is organised in certain Member States at the beginning of the minors
schooling on their arrival in the receiving country:
e In Germany, there are often transitory classes in the big cities;
e In Belgium, the pupils who arrive first are directed towards bridging classes;
e In Finland, there are special preparatory classes in which special importance is
given to language courses,
e In Luxembourg, some associations have set up transition classes,
e In the Netherlands, schools sometimes organise specific courses with the aim of
allowing children to participate in normal classes as soon as possible;
e In France, language classes do not exist in all schools, but pupils might benefit
from a specific welcome programme;

e In the United Kingdom, in theory specific education can be provided but this
depends in practice financial resources of the local authorities;
e In Greece, specific education is foreseen in the draft decree.

Q.31E Are minors in_general accommodated with their parents or with the
person responsible of them? (see article 14, 83)

In practice, Member States generally accommodate minors with their parents or with the
adult member of the family responsible for them. However, Lithuania does not recognise
responsibility of family member for the minor by custom.

PROBLEM | Lithuania |

Q.31F Do minors with special needs enumerated by article 18, 82 which isa
mandatory provision, have access to appropriate mental health care
and qualified counselling?

In most Member States, legidation provides access to rehabilitation services, appropriate
mental health care and qualified counselling for minors who have been victims of abuse,
neglect, exploitation, torture, cruel, inhuman or degrading treatment or of armed conflict
(Germany, United Kingdom, Austria, Belgium, Cyprus, Spain, Finland, Greece, Italy,
Lithuania, Malta, the Netherlands, Poland, Portugal, Czech Republic, Slovakia, Sweden).

On the other hand, the legislation of some Member States does not contain any specific
provision in this regard (Estonia, France, Hungary, Latvia as well and Luxemburg) or is
incomplete in Malta.
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It is essential to point out that the existence of legislation which article 18 82 does not put
much emphasis on, does not seem to guarantee that the services prescribed by the
Directive are effectively provided to minorsin practice:

e In the United Kingdom, the local socia service often undervalues the needs of
unaccompanied minors. Moreover, they may be excluded from the services
offered to minors until after their age is established if contested;

e In Cyprus, there is no formal systematic procedure for the care of minors with
special needs,

e In Lithuania, nothing hasin practice been put in place;

e In Hungary, such care is given by one NGO (Cordelia Foundation) which
operates through external funds,

e In Slovenia, the two socia assistants and the only psychologist working in the
centre for 150-200 persons cannot give specialised aid to persons with specia
needs because they are overworked as they have other tasks to carry out.

As ten Member States are concerned, it is clear that this point deserves specia attention
from the European Commission.

Estonia, France, Hungary, Latvia,

NO TRANSPOSITION L uxemburg, Malta

PROBLEM Cyprus, United Kingdom, Slovenia,
Lithuania, Germany

Q. 31G How and when is the representation of unaccompanied minors
(guardianship, special organisation) organised and regularly
assessed? (see article 19, 81 which isa mandatory provision)

All Member States provide specific legal provisions regarding the representation of
unaccompanied minors with a problem in Malta where transposition is partial. Such
representation is generally assumed by a legal guardian (Germany, Belgium, Cyprus,
Estonia, Finland, France, Spain, Greece, Latvia Hungary, Italy, Malta, Poland, Slovakia,
Slovenia, Sweden) and sometimes by an organisation (Netherlands) or by the public
prosecutor (Portugal).

However, the practical implementation of the legal provisions creates a problem in
several Member States, resulting either from the absence of alegal guardian or from the
role that is assigned to him:

e In the United Kingdom, al unaccompanied minors should be referred to the
“Refugee Children’s Panel” where a counsellor is appointed for them, without this
being possiblein al cases.

e InHungary, certain legal guardians limit their role to the asylum procedure, while
other legal guardians represent the interests of the minor in other aspects of daily
life;

e In the Czech Republic, minors were represented by an “asylum guardian” who
was competent until the appointment of a “residential legal guardian” appointed
for the whole length of their stay in the Czech Republic. However, by a
judgement of 11" February 2004, the regional Court of Hradec Kralove decided
that an “asylum legal guardian” cannot be appointed for unaccompanied minors.
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This poses practical problems, for the “residential legal guardian” is often not
familiar with the subject of asylum.

It has not been possible to gather sufficient information concerning the question of
finding out whether enough monitoring is effected by legal guardians in conformity with
the requirements of article 19, 81 of the Directive.

INCOMPLETE TRANSPOSITION Malta

PROBLEM Czech Republic, Greece, United Kingdom,
Slovenia, Hungary,

Q. 31H How is placement of unaccompanied minors organised (with adult
relatives, a foster family, in special accommodation centres or other
suitable accommodation)? (see article 19, 82 which is mandatory
provision)

All Member States organise a system of specific accommodation for unaccompanied
minors, whether with members of the family or with afoster-family or in specific centres.
The legal provision in Slovakia are however not specific enough and transposition in
Maltais partial.

Certain Member States (Germany, Sweden, Portugal) have availed themselves of the
possibility provided by article 19 §2, 2™ indent of the Directive, to place unaccompanied
minors aged 16 and over in accommodation centres for adults.

In the Netherlands, children under the age of 12 are received in foster families.
Unaccompanied minors above 12 years will be accommodated in children’s communal
units or in special campuses for unaccompanied minors. These centres are not identical to
the accommodation centres for adult asylum seekers mentioned by article 19, §2, 2™
indent of the Directive.

INCOMPLETE TRANSPOSITION Malta

PROBLEM Slovakia
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Q. 311 How is the tracing of the family members of the unaccompanied
minors organised? Are measures taken to protect confidentiality of
information when necessary? (see article 19, 83 which is a mandatory
provision)

Only the legidation of the Land of Vienna (Austria), Estonia, Finland, Hungary, Latvia
and Luxembourg have no provision or is incomplete (Malta) regarding the tracing of the
family members of unaccompanied minors, but in practice, this tracing is nevertheless
carried out in five of these States. in Latvia by the Custody Court, socia assistance
establishments or the authorities in charge of migration, in Vienna since unaccompani ed
minors are accommodated in special care facilities making use of the Red Cross Tracing
Service, in Luxembourg very recently where the government has concluded an
agreement with the Red Cross, in Hungary which does not automatically undertake such
tracing of family members, but in practice the Central Tracing Unit of the Red Cross does
it and in Malta by an NGO (the Emigrants Commission). In Finland and in the
Netherlands tracing family members is only carried out on the request of the minor, on
the initiative of hislegal guardian or with the help of the Red Cross.

The tracing of the unaccompanied minor’'s family may be entrusted to different
authorities: State services for the protection of children (Youth Welfare Office in
Germany, Office for International Legal Protection for Children in the Czech Republic),
the authorities working on the examination of the application for asylum (Austria,
Cyprus, Portugal), the services responsible for the reception of asylum seekers (France,
Sweden), the legal guardian (Belgium, France, Poland), the Minister of the Interior who
can conclude specific agreements with the IOM or the Red Cross (Italy), the “Migration
Department” with the legal guardian and the NGOs (Lithuania), NGOs (Malta, Sweden),
the Ministry of Foreign Affairs (Portugal) or even the Embassy of the reception country
in the minor’s country of origin (Sweden). The “Tracing” service of the Red Cross is
often called upon for such tracing in the United Kingdom, Belgium, Luxembourg, Italy,
the Netherlands, Slovenia, Austriaand Finland.

Certain Member States do not provide any specific measure regarding the confidentiality
of information (Belgium, France), as opposed to Austria, Greece, Poland, Portugal,
Lithuania, United Kingdom and the Czech Republic.

Finland, Luxemburg, Latvia, Hungary,
Estonia Austria but concerning only the
land of Vienna and Mata where
transposition is partia

NO TRANSPOSITION

Netherlands, Slovaquie, Poland, France,

PROBLEM Belgium




8. EXCEPTIONAL MODALITIES OF RECEPTION CONDITIONS

Q.32 Apart from detention covered by the next question, are there
exceptional modalities for_reception conditions in the following cases
and if yes, which ones and for how long are they applicable, knowing
that they should be “as short as possible” (see article 14, §8)?

Q.32A Persons with specific needs, regarding in particular the period of
assessment of those needs?

Member States have not explicitly made use of article 14, 88 to adopt exceptional
modalities of reception conditions to assess the possible specific needs of applicants as
this provision gives them the possibility of doing. It must be noted that the wording
“specific needs’ is used and not “special needs’ like in chapter 4 of the Directive. It
would indeed be strange to lower the level of reception conditions for persons with
special needs as it seems to be envisaged by this provison whose meaning therefore
remains somewhat mysterious.

Q.32B Non availability of reception conditionsin certain areas

Only Portugal applies different reception conditions when material conditions do not
exist in a certain geographical area. In Finland and Poland, it is specified that in case of
unavailability of material reception conditions in a certain geographical area asylum
seekers are immediately transferred to another area in which the reception conditions are
provided.

Q.32C Temporarily exhaustion of normal housing capacities

Only some Member States have provided for different reception modalities when the
accommodation capacities which are normally available are temporarily exhausted.

In Austria, the federal authority has the responsibility of providing capacity for
accommodation in case of an unforeseen event or of scarcity in the Lander (it may, for
example make use of military camps). In Luxembourg and Belgium structures for urgent
reception exist in which, as far as Belgium is concerned, the applicant benefits from
limited socia assistance, but his/her stay cannot exceed ten days and the fundamental
needs must be satisfied. In Greece, asylum seekers can be accommodated in hotels in
Athens. Portugal also provides different reception modalities in cases when available
accommodation is exhausted.

Q.32D The asylum seeker is confined to a border post

Several Member States provide different reception conditions when asylum seekers are
confined to a border post:

e In Germany, asylum seekers who arrive by air, come from a safe country and
cannot present a valid passport are subjected to a specific procedure at the airport
where they are accommodated. Article 14, 88 of the Directive is however
respected because special conditions apply for a maximum period of 19 days.
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In Austria, the asylum seeker who arrives at the Vienna-Schwechat airport is
subjected to a special procedure. The maximum duration of the procedure is 6
weeks which does not seem to be contrary to article 14, 88 of the Directive where
“a reasonable period which shall be as short as possible is foreseen”. The
problem is due to the fact that no reception conditions are granted on alegal basis
and that they are only ensured by an NGO (Caritas).

In France, asylum seekers may be accommodated in a waiting area for a
maximum of 12 days;

In the Netherlands, the asylum seeker may be detained at Schiphol airport. If no
decision is taken within 48 hours, he/she is transferred to a nearby detention
centre, the “Border Hostel”. In that case the asylum request has to be dealt
speedily. According to the immigration authorities’ internal guidelines, * speedily’
amounts to a period of 6 weeks. If the asylum application is not be dealt with
speedily, this can lead to the annulment of the detention measure.

In Portugal, material reception conditions are not necessarily different when
asylum seekers are detained at a border post, but they might be different
exceptionally and for a determined period. As it is not specified that this period
must be as short as possible, there is a problem with article 14, 88 of the
Directive.

PROBLEM | Portugal, Austria

Q.32E

All other cases not mentioned in the Directive (for instance urgent
situation in case of a sudden high number of applicants outside a case
of application of the Directive on temporary protection).

In the majority of Member States, legislation does not provide for other cases of different
reception modalities (see above the answer to question 24 D about urgent cases
characterised by high numbers of arrivals of asylum seekers).

Q.33.

Detention of asylum seekers (we do not cover the situation of rejected
asylum seekers detained for the purpose of their return) (see articles 6
§2, 7 §3, 13, §2 2" indent and 14 §8)

A. In which cases or_circumstances and for which reasons (identity
verification in particular if the persons have no or false
documents, protection of public order or national security, refugee
status determination, way of entry into the territory, etc) can an
asylum seeker be detained during the asylum procedure till his
request has been finally reected.

The practices of Member States regarding detention of asylum seekers are very divergent.
Two extreme cases must be emphasised. On the one hand, Germany where asylum
seekers can only be detained for reasons of a criminal investigation, criminal conviction
or by virtue of a penal sanction in the case of unauthorised work (detention at the airport
is not considered as a case of detention by the German Constitutional Court) and Portugal
where asylum seekers can only be detained at the border, if they do not fulfil the
conditions for entry into the territory. On the other hand, Malta which practices the
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systematic detention of all asylum seekers who enter the country illegaly (in the sense
that they do not have the necessary documents) for a period of 12 months until their
status is ascertained, at the exception of those who will be identified as persons with
gpecial needs and therefore released after a period of 4 to 6 weeks (with some
controversies about the existence of cases of detention up to 8 weeks).

In the other Member States, the grounds for the detention of an asylum seeker are as
numerous (particularly in Belgium) as they are varied and may be specific to asylum
seekers or equally valid for foreigners whose stay isillegal. They may be divided in the
following manner presented in descending order according to the number of Member
States in which they can be invoked:

1. non-compliance with the conditions of entry into the territory :

non-possession of the documents required to enter the territory (Austria,
Belgium, France, Italy, Lithuania, Malta, Netherlands, Poland, Czech
Republic, Slovakia);

the absence of a document of identity and the impossibility of issuing it
(Belgium, Cyprus, Estonia, Finland, Italy, Latvia, Slovenia, Sweden) ;

2. grounds of aprocedural nature:

within the framework of an accelerated asylum procedure (Austria,
Netherlands, United Kingdom);

within the framework of a procedure for determining the state responsible for
an asylum application on the basis of Dublin Il (Austria, Belgium, France,
L uxembourg, Slovakia);

in the case of an application filed late without justification (Belgium,
Luxembourg) or after the authorities in charge of border controls have
interrogated the applicant on the reasons of his arrival (Belgium);

in the case of multiple applications when the applicant already has an asylum
application (Belgium, Cyprus), or an application on the basis of another
identity (Luxembourg), or has omitted to declare that he had already lodged
an asylum application in another country (Belgium);

with a view to establishing the circumstances arising from the asylum
application (Estonia, Italy);

in the case of abuse of the asylum procedure (Lithuania, Slovenia) or of the
risk of delay in the asylum procedure (Finland);

3. the existence of an expulsion decision from the territory previous to the

application for asylum :

the applicant has already been expelled from the territory (Belgium, Slovakia,
Italy, France, Lithuania, Poland, Slovakia, Sweden) or the applicant had
lodged an application for asylum after having been arrested for illegal entry
(Cyprus) or an expulsion decision was issued before the asylum application
was lodged (Austria, Greece) or the asylum application was lodged with the
aim of preventing the execution of an expulsion decision from the territory
(Belgium, Luxembourg, Czech Republic);

4. behaviour of the asylum seeker :
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e the applicant refuses to give his/her identity or nationality, or provides false
information in this regard (Belgium, Slovenia, Lithuania, Luxembourg,
Poland);

e the applicant has destroyed or done away with his/her travel documents or his
identity documents (Belgium, Poland);

e the applicant poses a danger to public order or to national security (Belgium,
Estonia, Finland, Latvia, Lithuania, Luxembourg, Netherlands, Czech
Republic, Slovenia);

e detention is necessary for reasons of public health, with the aim of avoiding
the spread of disease (Lithuania, Slovakia, Slovenia);

e the applicant has either frequently or seriously breached the rules of the
reception centre (Estonia) or has left the reception centre he/she had been
assigned to (Austria);

e the applicant does not comply with reporting duties or with supervision
measures (Belgium, Estonia, Luxembourg);

e the applicant does not comply with the procedure begun at the border
(Belgiumy;

e the applicant obstructs the taking of his fingerprints (Belgium, Luxembourg);

5. modalities of the lodging of the application for asylum :
¢ lodged at the border (Spain);
¢ the applicant has been arrested by the police or by aborder guard (Hungary);

In Belgium there are two special grounds corresponding to cases when an application can
be declared inadmissible before being thoroughly examined (the applicant has previously
lived for a certain length of time in one or in several third-countries or is in possession of
avalid travel document to athird country).

Most of these grounds refer to the fact that the applicant coul make use of asylum without
really needing international protection, but simply to immigrate and that it is therefore
advisable to detain him/her in order to prevent him/her from setting illegally in the
territory or from not complying with an expulsion decision.

Regarding Malta where these reasons have also been given, one can read in the
comments of the Maltese authorithies to the follow-up report of the Commissioner for
Human Rights of the Council of Europe (op.cit). that “the government cannot afford to
allow undocumented and unscreened irregular migrants roaming about freely on the
streets. Thus national interest obliges the authorities to thread cautiously and the present
detention regime (...) is considered the best approach at this point in time”. Even if it is
not explicitely quoted, article 7, 83 of the directive following which “When it proves
necessary, for example for legal reasons or reasons of public order, Member States may
confine an applicant to a particular place in accordance with their national law” could
be used to justify legally the Maltese regime of detention as this provision leaves a very
large margin of discretion to the Member States.

However, the incoherences of the current Maltese policy have been clearly underlined by
the Maltese expert in his report: “at present Malta is in the unusual situation where
reception conditions may never end, even after a second rejection and final release from
detention...” (answer to Question 15, page 8); “ What sense does detention make when,
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with few and rare exceptions mainly Egypt and some Maghreb countries, no repatriation
policy with any sense of dispatch seemsto exist or to be possible” (answer to Question 33
E, page 20); “ There islittle point in prolonging detention if, upon release, twice rejected
cases are not repatriated...” (answer to Questions 48-50, page 25); “ Detention of up to
18 months without any eventual repatriation (but possible free board and lodging at open
centres instead) (...) convey conflicting messages’ (page 26). One can indeed wonder
what sense it makes to detain a lot of asylum seekers during 12 months if all of them,
even if their claim is rejected, will finally be released after a maximum of 18 months and
very few persons are afterwards expelled from Malta The “undocumented and
unscreened irregular migrants roaming about freely on the streets’ that the Maltese
Governement cannot tolerate for reasons of public interest during the first 12 to 18
months of their stay, becomes strangely acceptable at the end of this period.

This leads to question of the compatibility of the Maltese regime of detention and even of
article 7, 83 of the directive on reception conditions with legally binding international or
European instruments. Article 31 of the Geneva Convention does unfortunately not give a
definition of the “necessary” restrictions which can be applied to the movement of
refugees unlawfully in the country of refuge. It must be noticed that the European Court
of Human rights does grant a wide margin of discretion to contracting states to detain
asylum seekers for the very purpose of preventing unlawful entry: in the case Saadi v.
UK of 11 July 2006, the Court “accepts that a State has a broader discretion to decide
whether to detain potential immigrants than it is the case for other interferences with the
right to liberty. Accordingly, there is no requirement in article 5 81 (f) of the ECHR that
the detention of a person to prevent his effecting an unauthorized entry into the country
be reasonably considered necessary. All that isrequired is that the detention should be a
genuine part of the process to determine whether the individual should be granted
immigration clearance and/or asylum, and that it should not otherwise be arbitrary, for
example on account of hislength”.

Following this decision, it appears impossible to question the necessity of the detention in
such cases. This leaves open the question of arbitrariness of detention on account of its
length. In the case Saadi which lead the Court to the conclusion that there was no
violation of article 5 of the ECHR, it was about a detention of only one week. One has to
see what could be the its answer in particular on the basis of the principle of
proportionality in a case about Malta system of detention for asylum seekers up to 12
months which has surprisingly not yet been lodged with the Court.
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Q33B.

Has your Member State adopted measures to transpose 83 of article 7
which is an optional provision? If yes, how has this provision been
legally understood (is it a case of detention or an obligation to stay in
and not leave a certain place?) and for which reasons can an asylum
seeker be“confined” in such a place?

With the exception of six Member States (United Kingdom, Austria, Finland, Portugal,
Czech Republic, Spain), this possibility has been transposed or already existed before the
transposition of the Directive in most Member States.

In some Member States, it has been understood as a case of detention:

e in Estonia at the beginning of the asylum procedure when asylum seekers
are detained in the “initial reception centre”;

e in Luxembourg, even if the word detention is not formally used ;

e in Slovenia, there are also other cases in which freedom of movement is de
facto limited and can be assimilated to detention.

In other Member States, the possibility to oblige an asylum seeker to stay in a determined
placeis not considered as a case of detention:

Q33C

in Germany, restrictions regarding freedom of movement are based on article
783 of the Directive. Even if asylum seekers are free to leave the centre or other
accommodation, they are obliged to stay within the confines of the competent
authority for foreigners. These restrictions are considered necessary for the
effectiveness of the asylum procedure and the distribution of asylum seekers
across the Lander and municipalities;

in Belgium, it is possible to oblige an asylum seeker to reside in a particular
place, if there are serious reasons to consider him as dangerous to public order
or to national security, as well asto place him at the disposal of the government
for exceptionaly serious reasons, though this is hardly ever made use of in
practice;

in Cyprus, the Minister of the Interior may in the public interest restrict the
freedom of movement or decide on a place of residence

in Greece, the central authority can decide about the residence of the asylum
seeker in a certain area for reasons of public interest or public order or, if
necessary, for an efficient and quick follow up of the asylum application;

in Poland, a decision to stay in a certain place or to report periodically to the
authorities may be taken ;

in Slovakia, adecision to stay in a certain and to not leave it may be taken;

in Sweden, it is possible to put an alien under control and to force him to report
every day to the police or to the migration board.

Aretherelegally alternatives to detention, like obligation to report to
the authorities, obligation to stay in a place, provision of a guarantor
or of afinancial guarantee?

The alternatives to detention call for rather varied measures, among others, the duty of
reporting personally to the authorities (United Kingdom, Austria, Finland, Lithuania,
Netherlands, Poland, Sweden, Estonia), the confiscation of travel documents (Finland),
the deposit of a financial guarantee (Finland) or even the obligation of residing in a
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particular place (France, Spain). Thereis no aternative to detention in 9 Member States
(Cyprus, Slovakia, Greece, Hungary, Italy, Latvia, Luxembourg, Malta and the Czech
Republic).

Q.33D Which is the competent authority to order the detention of an asylum
seeker? Explain if different authorities are involved to first take and
later confirm the decision.

Detention measures may be ordered by the administrative authorities in charge of
immigration matters, as well as by the police (Austria, United Kingdom, Cyprus, Estonia,
Finland, Greece, Hungary, Italy, Malta, Czech Republic, Slovakia and Sweden but only
in urgent situations) or by border guards (Estonia, Hungary, Latvia, the Netherlands). It is
to be noted that Member States are familiar with a detention system decided by the
administration and not by the judge, even if the latter is evidently called upon to oversee
those cases of administrative detention according to the internal law of every Member
State (in the UK, however, detention is not supervised by the Judicial authority). The
situation in Lithuania is different: asylum seekers can be detained by police for only 48
hours at most and then any further detention can only be ordered by a court.

Q.33E For how long and till which stage of the asylum procedure can an
asylum seeker be detained?

The following table shows the maximum duration of detention presenting States in an
ascending order.

MEMBER STATES MAXIMUM DURATION OF THE DETENTION

ESTONIA 48 hours or more by a judgment of the Administrative Court

48 hours if the applicant has to be brought to the initial
reception centre; 72 hours if the applicant has left the initial
reception centre or has not complied with the asylum

AUSTRIA , o .
procedure; as short as possible in the case of an expulsion
procedure with a maximum of 10 months over a period of
two years in compliance with specific conditions
8 days maximum in a waiting zone ; for the duration of the

France s T :
examination of the asylum application in detention centres
PORTUGAL 7 days at the border
LATVIA 10 days or at most for the duration of the asylum procedure
SWEDEN not more than 2 x 72 hours for persons under 18 years of

age ; not more than 2 weeks for persons over 18

19 days in the case of a specific procedure at the airport ;
GERMANY sometimes longer for unaccompanied minors under the age
of 16 as alegal guardian has to be assigned to them.

20 days in the case of a possible detention; 20 days + 10

ITALY daysin the case of a mandatory detention

In principle 32 days but possible until the end of the asylum

CYPRUS procedure and until an expulsion decision has been taken

Asylum seekers who have been refused entry:

- 48 hours (accelerated procedure) + 6 weeks (=
NETHERLANDS | internal guideline, not a maximum which can be
enforced through legal proceedings) in case it appears
impossible to reach a decision within 48 hours because
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more research is needed;

- 48 hours (accelerated procedure) + 6 months (or
longer) when the asylum request has been reected
within the accelerated procedure

up to 3 months if an alien applies for refugee status

POLAND being detained because of illegal entry
3 months with the possible extension of a further 3 months
LUXEMBOURG without exceeding 12 months in the case of an identification
problem
3 months with the possibility of an extension of a month, but
SLOVENIA thistime limit is sometimes surpassed in practice
GREECE 3 monthsin principle

CZECH REPUBLIC

3 months for minors ; 6 months for adults

5 months with a possible extension up to 8 monthsin certain

BELGIUM
cases

SLOVAKIA 6 months

SPAIN Maximum 7 days at the border

HUNGARY 12 months.

12 months with a maximum of 18 in case of an appea when
MALTA L :
the application for asylum has been rejected
FINLAND No maximum duration

UNITED KINGDOM

No maximum duration

LITHUANIA

Initial detention by police can be for up to 48 hours. Further
duration is set in each case by the judge without a maximum
duration

The authorised duration is most often linked to the legal justification of the detention or
the place of detention (France, Portugal). The longest period of detention last up to 12
months in Hungary and Malta but three Member States do not provide for any maximum
period (United Kingdom, Finland and Lithuania).
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Q.33F In which places (can we call them “closed centres’?) are asylum
seekers detained (places in a special closed centres reserved only to
asylum seekers, together with returneeslikeillegal aliensor evenin a
normal prison, in case within separated areas or with the other
detainees)? Indicate if a difference has to be made following the
location of the “closed centres’ at the border or on the territory?
Which isthe authority managing those places and isit the same asthe
onein charge of reception conditions?

Asylum seekers may be detained in different places. police stations (Austria, Cyprus,
Lithuania, Netherlands), transit zones or waiting zones at the border (Germany, Austria,
Estonia, France, Hungary, Latvia, Portugal, Netherlands, Czech Republic, Spain), closed
centres for foreigners (Belgium, Greece, Finland, Hungray Lithuania, Latvia, Malta,
Poland, Czech Republic, Slovakia), centres of administrative detention (France),
deportation centres (Estonia, Slovenia), identification centres and centres of temporary
stay and assistance (CPT) (Italy), detention units within the accommodation centre
(Slovenia) or semi-closed centres (Netherlands) and even prisons (Finland, Luxembourg,
United Kingdom and Sweden but thisis very exceptional, albeit legally possible).

It is being pointed out that asylum seekers may be detained in the same places as illegal
immigrants in 15 Member States (Austria, Cyprus, Greece, Finland, Luxembourg, Malta,
Poland, Slovakia, Belgium, United Kingdom, Italy, Lithuania, Czech Republic, Slovenia
and Estonia where failed asylum seekers are detained together with al other illegal
immigrants who are subject to deportation orders).

Q.33G Does UNHCR and NGOs have access to the places of detention and
under whi  ch conditions?

UNHCR and certain NGOs have in principle access to detention places in all Member
States, with the exception of Cyprus which authorises visits by UNHCR but not NGOs.
Modalities of access vary from one Member State to another. For NGOs several Member
States require the conclusion of an agreement (France, Hungary, Italy, Lithuania,
Luxembourg, Slovakia) or a permission by the head of the detention places (Estonia).
Effective access to detention locations poses a problem in Poland (the request for
authorisation takes time and the visit is limited to one hour) and in Slovenia (access is
restricted and the visit must be organised).

Q.33H What appeal(s) can asylum seekers introduce against the fact he is
detained? Is article 18 of the Directive on asylum procedures of 1
December 2005 following which “Where an applicant for asylum is
held in detention, Member States shall ensure that there is a possibility
of speedy judicial review” respected (even if it has not yet to be
transposed)?

Every Member State concerned offers the detained asylum seeker the possibility of
lodging an appea against the detention order. These procedures are specific to every
Member State. There is however a problem in Slovakia because there is no speedy
review.
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Q.331 I's the Directive on reception conditions considered to be in principle
applicable to the places where asylum seekers are detained? In
particular which information do they receive about their rights, which
access do they haveto legal advice and health care?

In 13 Member States (Austria, Estonia, Finland, Germany Hungary, France, Latvia,
Lithuania, Czech Republic, Slovakia, Slovenia, Sweden as well as Malta, this being an
important element in the debate about that Member_State), the Directive is meant to
apply to the reception locations where the asylum seekers are detained. On the contrary,
seven Member States deem that the Directive is not applicable to the places where
the asylum seekers are detained and they have sometimes adopted specific normsin
this regard providing that the detainees have access to legal advice and to health
care (United Kingdom, Belgium, Italy, the Netherlands, Poland, implicitly
Luxembourg and Cyprus where theserights are not granted). The situation in Spain,
Greece and Portugal is unclear.

The divergent views of the Member States certainly pose an important question of
principle regarding the scope of the Directive. The Directive itself does not explicitly
answer the question whether it applies or not to detention centres for asylum seekers. At
first glance, only the material reception conditions defined in article 2, j), such as
housing, food and clothing as well as a daily alowance must be provided to asylum
seekers detained in virtue of article 13, 82, second indent 2 of the Directive, according to
which “Member States shall ensure that that standard of living is met (...) aswell asin
relation to the situation of persons who are in detention” . This narrow interpretation is
however contradicted by a reading a contrario of several provisions (article 14, 88 and
articles 6, 82 and 7) following which the reception conditions are in principle applicable
to places where asylum seekers are detained, unless the Directive foresees exceptions or
derogations. The authors of the report at hand favour the second interpretation while
recognising that this difficult question should be solved by an amendment of the
Directive in order to clarify its scope which could otherwise be determined by the Court
of Justice.

PROBLEM United Kingdom, Belgium, Itay, the
following the 2" inter pretation above | Netherlands, Poland, Cyprus, Luxembourg
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Q.33J Apart from freedom of movement, what are the main differences
between normal reception conditions and exceptional modalities for
reception conditionsin case of detention, knowing that they should be
“asshort as possible” (see article 14, 88)? If it is about closed centres,
aretheregulations of those placesin line with the requirements of the
Directive (is article 13, 82, second indent of the Directive following
which “Member States shall ensure that standards of living is met (...)
in relation to the situation of personswho arein detention” respected?).

In case of detention, the differences in practice concerning reception conditions in
comparison with the Directive are quite numerous. The most important examples
extracted from the national reports are listed below:
e the detainees have little or no pocket money (Austria, Finland, Slovakia,
Lithuania, Italy, Luxembourg);
e they cannot work (Finland, Malta, Slovenia, Lithuania);
e no activities are available during their free time (Finland, Luxembourg) or they
are limited (Czech Republic);
e they are more supervised on account of the fact that their telephone conversations
may be tapped, their correspondence checked and visits limited (Hungary);
e they do not aways have access to an interpreter (France, Belgium);
e hedlth care and legal assistance are in practice of an inferior quality (Belgium,
Poland, Slovenia).

The situation regarding education is analysed below under question 33 M.

Indications about the respect of article 13, 82 have already been given in the answer to
question 12 B and the Member States for which there is a problem precisely indicated in
atable (see above).

It is being pointed out that the asylum application of detained persons is given priority in
France, which may result in a reduction of the duration of the detention and is in
conformity with article 14, 88 of the Directive which allows the setting up of different
reception modalities “for a reasonable period which shall be as short as possible in
different cases’ (especially when the asylum seeker isin detention or at a border post in a
place which he/she cannot leave). The idea of urging, of compelling Member States to
carry out the asylum procedure with the greatest celerity (even within a certain time-
[imit) when the asylum seeker isin detention, merits being considered.

Q.33K Are measures taken to avoid detention of asylum seekers with special
needs (if yes, which ones?) or are special measures taken because of
their needs?

In certain Member States, measures are taken to avoid the detention of certain categories
of asylum seekers with special needs:
e minors according to legidation in Austria Finland, Hungary and Lithuaniaand in
practice, in Slovenia, though thisis not aways the case;
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e unaccompanied minors according to the legidation in Poland, in terms of the bill
of transposition pending before Parliament in Belgium, according to practice in
France aswell asin Slovakia;

e victims of torture, rape or other serious forms of psychological, physical or sexual
violence according to the legidlation of the United Kingdom, Finland and Poland;

e single women, especially with specia nneds, according to the practice in
Hungary;

e thedisabled according to legidlation in Poland and to practice in Sweden;

e families (practice in Luxembourg were only single men have been detained till
now) and in Slovenia, though thisis not always the case);

e vulnerable persons in general according to legidation in Finland and in Malta
according to the policy of the Ministry for the Family and Social Solidarity (those
persons will be released after a period of detention of around 2 months maximum
when their specia needs wilhave been identified);

e in Latvia and the Czech Republic in practice, persons with specific needs are
released and sent to reception centres.

Measures to avoid detention have not been adopted in the other Member States, but some
of them, however, take into account, the specia needs of asylum seekers:

e Inltaly services must, according to legislation, be granted to families, minors, the
disabled, old persons, pregnant women and victims of discrimination, abuse and
sexual exploitation;

e in Sweden, according to practice, a person suffering from a mental illness is
transferred to a hospital for psychiatric care.

Q.33L Can minor asylum seekers be detained together with relatives? Can
unaccompanied minor asylum seekers be detained? If yes, are there
special measures which take into account that children are
concerned?

A broad majority of Member States does not prohibit the detention of minors. Member
States are divided into two amost equal blocks as far as unaccompanied minors are
concerned. It is being pointed out that according to the information we have, only two
Member States detain them in specialised centres in such a way that they are separated
from adults. The other Member States that detain unaccompanied minors under 16 in
detention centres for adults do not comply with article 4, 82 of the Council Resolution of
26 July 1997 concerning unaccompanied minors who are third-country nationals® which
[resolution] was supposed to have been implemented by Member States as from 1%
January 1999. It isalso advisable to seeto it that Member States comply with the United
Nations Convention on children’s rights wherein article 37 particularly provides that the
detention of a child must be “of as short duration as possible”.

2UEOJ C 221, 19 July 1997, p. 23.
96



AUTHORISED FORBIDDEN NO DETENTION

DETENTION DETENTION IN PRACTICE
MINORS Czech Republic Cyprus Hungary

United Kingdom | Austria(only for | Slovenia

Belgium minors under the Luxembourg

Estonia age of 14, however | Syeden

Finland with cases of

Greece detentionin

France practice)

Hungary

Latvia

Lithuania

L uxembourg

Netherlands

Poland

Slovenia

Slovakia

Germany
UNACCOMPA- | Estonia Cyprus Hungary
NIED MINORS | Finland Greece L uxembourg

Latvia Italy

Luxembourg Poland

Slovenia Slovakia

Sweden but for a | Czech Republic*

maximum 2x72h | France®

Netherlands® United Kingdom®

Belgium’
Lithuania®

Q.33M In particular is article 10 regarding access to _education of minors

applied in those places?

In a lot of Member States, minors do not have access to education when in detention
(Austria, Belgium, Finland, France, Hungary, Italy, Lithuania, Poland, Slovakia,
Slovenia, United Kingdom, the Netherlands except in the “Border Hostels® where
children have very elementary classes for afew hours per week) or is difficult in practice
in the Czech Republic.

In some Member States, the right of children to education is recognised (Latvia, Czech
Republic solely for the primary level, United Kingdom where independent inspections
have found educational provisions to be deficient) or teaching activities are organised

3 According to a decision of the Council of State of the 24th February 2003, detention must take place in a
specia detention centre for young people.

* For those under 15 years of age; those over 15 may be detained in a specialised centre where they can
lodge an application for asylum and are then normally accommodated in a specialised residence.

® In France, as far as centres of administrative detention are concerned.

® Instructions specify that they should not be detained but for exceptional circumstances and for the shortest
period of time possible.

’ Following the project of law, they must be identified by the legal guardianship service within 3 days and,
if considered unaccompanied minors, they will be received in a specific orientation and observation centre.
® They can be detained as a last resort, when other alternative measures can be taken. Jurisprudence is
divergent and some minors are detained.
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(Lithuania, Netherlands, Sweden). This is therefore a sphere in which progress could be
achieved if the detention of minorsis not prohibited.

Austria, Belgium, Finland, France,
Hungary, Italy, Lithuania, Poland,
Slovakia, Slovenia, United Kingdom, the
Netherlands, Czech Republic

PROBLEM
following the 2" inter pretation
given under Question 33 |

Q.33N How many asylum seekers are currently detained in your Member
State? What proportion does this represent in comparison of the total
number of asylum seekers at the same moment?

It is impossible to make a synthesis on this point. The national reports show that datais
unavailable for a significant number of Member States and that they are not comparable
when provided.

It is important to notice about Malta that, even if the detention regime concerns most of
the asylum seekers, absolutely all of them are nevertheless not detained (to the persons
with special needs who will be realesed after some weeks, one must add the asylum
seekers arriving legally with the necessary documents to enter the Maltese territory).
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9. ORGANISATION OF THE SYSTEM OF RECEPTION CONDITIONS

Q.34. Explain if the system of providing reception conditions is centralised or
decentralised (which levels of government provide reception conditions in
practice?) (do not confuse this question with question number 3 about the
competence to make rules about reception conditions).

The vast majority of Member States have centralised systems. Some (Belgium, The
Netherlands, Poland, Sweden) have even created specialised agencies for the reception
of asylum seekers with links to several ministries (Home Affairs, Employment and/ or
Socia affairs, Health, even Immigration and Integration).

The centralisation of the system obviously does not prevent Member States' local
authorities from playing a role with regard to reception conditions. Of particular note is
the Finnish case where it is the Regiona Employment and Business centres, which are
under the supervision of the Ministry for Employment, that manage reception centres by
concluding contracts with other organisations (the majority of which are other local
authorities).

Only three Member States have a decentralised system: Germany and Austria, as they
are genuinely federal states, and also Italy. Moreover, the British system is being
regionalised. Despite this, the Italian and Austrian systems also have a federal agency.

In Austria reception throughout the first stage of the treatment of an asylum application
remains to responsibility of the federal agency. Division between the Lander is
subsequently carried out on the basis of the calculations of the Coordination Office
installed within the federal agency. This body is responsible for the allocation of asylum
seekers and for the transport of the latter to their place of residence. A less significant
roleis played at national level in Italy insofar as the existing national organisation plays
a role by coordinating and providing information rather than managing reception
conditions. The Ministry of the Interior, with the help of the association of Italian
regional authorities (ANCI) and the UNHCR, has established a centralised system of
information, of allocation, of consultation, of supervision and of technical support for
local authorities providing reception facilities. The system managed by the ANCI aims
to control the presence on the territory of asylum seekers, to create a database of actions
which are advantageous for refugees at local level, to promote the dissemination of
information concerning its actions, to provide technical assistance to local authorities as
well as to promote and put in place return programmes in collaboration with the
Ministry of Foreign Affairs.

Q.35. Where applicable, are accommodation centres public_and/or_private
(managed by NGOs? If so, are the NGOs financially supported by the
State?)

The maority of Member States have chosen a mixed system where centres managed by
public authorities exist alongside private centres managed by NGOs (Austria, Belgium,
Spain, Finland, France, Italy, Malta, United Kingdom, Luxembourg). Certain Member
States only have public centres (Cyprus, Hungary, Lithuania, The Netherlands, Sweden,
Czech Republic and Slovakia) whereas Greece only has private centres managed by

99



NGOs. In Germany, where reception conditions are administered by the Lander, the
accommodation can range from being entirely private to entirely public. In Poland, all the
centres are managed by the Office athough the Act on Aliens gives the possibility to
have centres managed by NGOs.

Q.36. Where applicable, how _many accommodation centres are there in your
Member State (distinguish in your answer between public and private
centres)?

The number of accommodation centres obviously reflects the number of asylum seekers
received but also a choice made as to the type of accommodation. Member States can be
categorised into three groups, bearing in mind that for some Member States no data is
available:

1. The first group is composed of those having a small number of centres, 10 or
less, as a result of a small number of asylum seekers (Cyprus, Estonia, Greece,
Hungary, Latvia, Lithuania, Malta, Portugal, Slovakia);

2. The second group has on average less than 40 centres. Poland, the Czech
Republic, Finland, Spain, Sweden.

3. The final group (Austria, Belgium, France, and the Netherlands) has a denser
network of reception centres.

Belgium, Spain and Malta have more centres managed by NGOs than centres under the
direct management of public authorities.

Q.37. Istherein the legidation a plan or are there rulesin order to spread the
asylum seekers all over the territory of your Member State to avoid their
concentration in some areas like big cities or to share the costs of their
reception between central, regional and local authorities?

Most Member States have a more or less defined practice which aims to spread asylum
seekers throughout their territory, with the exception of those who have only a limited
number of asylum seekers and/or a limited geographic territory (Cyprus, Greece,
Lithuania, Luxembourg, Portugal).

These practices are generally based on the idea that it is preferable to avoid a
concentration of asylum seekers in the biggest cities (Estonia, Hungary and ltaly),
sometimes despite the need asylum seekers have to travel to the capital or to the nearest
city and to have access to various services (Estonia). The Netherlands put in place a
negotiation system with local authorities, which leads to the placement of asylum
seekers into less popul ated regions.

There are also more elaborate systems of distribution. The Czech Republic, Slovakia,
Sweden and Belgium try to divide up the authorities responsible and the reception
centres throughout the territory and to establish equilibrium between the different
regions. Slovakia, for instance, recently opened centres in the east and the centre of the
country in order to better balance the distribution of reception centres.
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A minority of Member States, including the most populated (Germany, Italy, France, the
United Kingdom) have laid down this distribution into legislation with a view to
bringing about equilibrium between different regions. The criteria used may be the
number of inhabitants (Germany, Austria), the wealth of the region (income tax in
Germany), but also, in the second instance, the ethnic origin of the asylum seeker or
family unity. The United Kingdom defines eligible areas for this distribution according
to the availability of accommodation and infrastructure as well as the area’'s multi-
cultural character.

It will be noted again that the Czech Republic takes the asylum seekers' characteristics
into account when distributing asylum seekers throughout its territory in order to respect
an ethnic and socia balance within reception centres and to take into account the
personal situation of those concerned (family, health, belonging to a vulnerable group)
whilst asylum seekers are distributed by nationality in Spain.

Q.38. Does a central body representing all the actors (like NGOs) involved in
reception conditions exist? Does it play a consultative role for the State
authorities, a coordination role for the actorsor any other role?

Only a minority of Member States (Germany, Finland, Italy and Malta) dispose of a
central body representing the different actors linked to reception conditions. In
Germany, there is an advisory board at the Federal Office for Migration and Refugees
consisting of experts from science, charitable and other non-governmental organisations,
administrative courts, administrative bodies and lawyers. This board plays a consultative
role. In Italy, the central services, whose role is not only one of consultation (see above)
is managed by the association of local authorities on the basis of an agreement with the
Ministry for Home Affairs but NGOs are not represented there.

Malta has two large consultative bodies at its disposal where NGOs are present, one of
which includes the managers of open centres. The United Kingdom also has a central
consultation body but membership of the National Asylum Support Forum, coordinated
by the Minister for Home Affairs, is individua and non-institutional. Another
mechanism for consulting stakeholders in the United Kingdom is the Inter-Agency
Partnership, which co-ordinates the work of agencies involved in asylum seekers
reception.

Moreover, NGOs sometimes organise consortia such as in the Czech Republic, in
Luxembourg and in Belgium or themselves create a federation of different organisations
(Hungary).

Q.39A Which isthe body in charge of guidance, monitoring and controlling
the system of reception conditions as requested by article 23 which is
mandatory provision? Include in your answer which is the
competent ministry (Interior, Social affairs, etc) for reception
conditions?

The majority of Member States have not established a system of guidance, monitoring
and control which is specific to the reception conditions of asylum seekers. These states
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therefore rely upon their general administrative inspection system to carry out this
function for the reception conditions of asylum seekers.

The report on the Netherlands, where there is an operational inspection system, sees agap
in the system insofar as there is no inspection of the quality of reception conditions
undertaken, with the exception of the regular health inspections undertaken by the
National Health Inspection Unit and the less frequent inspections of the reception
conditions for unaccompanied minors. In Cyprus, it appears that the Ministry of the
Interior’s control system is insufficient to comply with the requirements of Art 23 of the
Directive but efforts are being made in this regard.

It isin reality difficult to judge the efficiency of systems of administrative inspections
when they are not specific to asylum seekers. It would appear that there is no legal
problem with the transposition, although it is preferable to withhold judgment on its
concrete application at this point in time.

The control system is obviously more clearly identifiable in those cases where a specific
agency is responsible for reception conditions (Belgium, the Czech Republic, Finland,
Hungary, Italy, the Netherlands, Sweden) even if the responsibilities of this body are not
always clearly defined (Poland). Austria also has quite a clear system despite the
diversity inherent to federalism. For the part of the Federation, the Ministry of the
Interior is responsible. Every Land has an asylum coordinator or a commissioner for
asylum. These are installed in most Lander within the departments responsible for social
affairs, in some in those responsible for Interior, and are responsible for management
and control, although in practice organisations running care facilities will often also take
charge. They all meet within a Coordination Council.

Different types of problems arise in two other Member States. Firstly, in the United
Kingdom article 23 of the Directive has not been transposed. The only control
arrangements in place concern accommodation under target contracts (target contracts
set out performance standards which housing providers must respect. NGOs find that
these contracts are difficult to enforce). In Slovenia, there is no system of control for
reception conditions; the Human Rights Ombudsman only visited the House of Asylum
and the Deportation centre on one occasion pursuant to a complaint and once again as a
follow-up visit. He controlled what he normally checks in regular prisons and not what
is specific to reception conditions for asylum seekers.
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NO Belgium
TRANSPOSITION g
Cyprus,
Slovenia,
PROBLEM United
Kingdom
Q.39B Has your Member State (like the Czech Republic did recently)

approved guality standards (not necessary legally binding) for
housing services (for instance about the number of persons per
bedroom on the basis of its size, number of accessible toilets,
bathrooms, showers and washing machines per number of persons,
existence of common rooms with radio, television, newspapers,
books, computers, accessibility of telephone, existence of recreative
rooms for children,...) to be respected in particular in
accommodation centres?

Only a few Member States have clear standards in place applicable to the entire
reception system (Some Austrian Lénder, the Czech Republic, Finland, Italy,
Lithuania, the Netherlands and the United Kingdom) or solely to detention centres
(France). Some Member States nevertheless have less precise texts at their disposal
(Hungary, Poland and Slovakia).

The form these standards may take varies (regulations, handbooks, guidelines or even
national agreements between reception actors). The document established by the Czech
Republic is a good model thanks to its detail and this all the more so as the new
Member States have not in general adopted this practice. Belgium and Sweden
expressed their desire to harmonise their practices at national level.

Q.39C How is this system of guidance, control and monitoring of reception
conditions organised?

Only those Member States which do not rely solely on their administrative system of
inspection, which is traditionally based on a hierarchical model, answered this question.

In most Member States, there is no minimum of visits to be done. In Greece, controls on
the current system are undertaken regularly, with the Ministry for Health visiting the
centres every three months on top of the visits carried out by the body of health and
social welfare inspectors. In Estonia, controls done by the Ministry for Social Affairstake
place twice per year.

It is noted with interest that UNHCR is more involved, whether in association with
NGOs or not, in the control procedures of certain new Member States (Poland, Slovakia,
Slovenia). In Slovakia, genera provisions of the asylum law allow for monitoring by
UNHCR and NGOs of the reception conditions in these centres. In Poland, the NGOs
seem to have easy access to accommodation centres to complete the control exercised
by the administration. It could be interesting to launch a discussion about the possibility
of involving UNHCR in the system of control in other Member States.
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Q39.D Does the body in charge of guidance, control and monitoring
produce reports about the level of reception conditions? If yes, how
frequently and arethey public?

The number of Member States producing reports on reception conditions (15, namely
Belgium, the Czech Republic, Estonia, Greece, Finland, France, Hungary, Italy, Malta,
the Netherlands, Poland, Spain, Slovakia, Sweden as well as Luxembourg where the
report is however not specific to reception conditions for asylum seekers) is higher than
the number of those who did not produce reports (9, namely Cyprus, Lithuania, Latvia,
Portugal, Germany, Austria, Slovenia, the United Kingdom). It is only logical that al
Member States which have an agency specialised in reception conditions produce a report
(Belgium, the Czech Republic, Finland, Hungary, Italy, the Netherlands, Poland,
Sweden).

Reports are generally annual (Belgium, the Czech Republic, Estonia, Finland, France,
Hungary, Italy, Malta, The Netherlands, Poland, Sweden) but can sometimes be more
frequent (every three months in Greece, every six months in Hungary). In Greece, the
draft presidential decree sets out an obligation to make a report on the management of
centres without specifying how regularly these reports must be produced. Half of the
Member States who prepare reports render them public (7, namely Belgium, the Czech
Republic, Finland, France, Poland, Sweden).

Q.40A What is the total humber of asylum seekers covered by reception
conditionsfor thelast year for which figures are available (see article
22 obliging Member States to calculate those statistics about which
we also asked the Commission to require them from Member States
for mid June)?

The table below must be taken cautiously as the numbers provided by the Members
States are not always comparable for different reasons. For instance, the data sometimes
covers recognised refugees and not only asylum seekers as some Member States do not
always distinguish between the two groups in their statistics (recognised refugees may in
this regard sometimes continue to reside in centres taking advantage of reception
conditions for a certain period). The figures given indicated below describe therefore
mor e a general trend than the precise situation.
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% OF ASYLUM
NUMBER OF TOTAL SEEKERS
ASYLUM SEEKERS POPULATION BE’&%U NG
BENEFITING FROM OF THE RECEPTION
RECEPTION MEMBER CONDITIONSIN
(in principlefor 2005) (INMILLIONS) THE TOTAL
POPULATION
ESTONIA 11 1,4 0,001
LATVIA Less than 20 2.3 0,00
PORTUGAL 53" 10,5 0,001
LITHUANIA 154 3,4 0,005
LUXEMBOURG 803 0,5 0,16
GREECE 1.109" 11,0 0,01
SLOVENIA 1.674 2,0 0,08
CYPRUS 1.850" 0,7 0,26
SPAIN 2079 423 0,004
SLOVAKIA 3549 54 0,07
CZECH
REPUBL IC 4.021 10,2 0,04
POLAND 4.500 38,2 0,01
ITALY 4.654 57,9 0,008
HUNGARY 5.300 10,1 0,05
FINLAND 6.365 5,2 0,12
SWEDEN 17.530 9,0 0,19
AUSTRIA 28.364" 8,1 0,35
THE
NETHERLANDS 28.732 16,3 0,18
BELGIUM 30.000 10,4 0,29
UNITED
KINGDOM 51 040 59,7 0,11
FRANCE 59.221 59,9 0,10
264.240"
(please note that the
GERMANY footnoteiscrucial for 82,5 0,32
theinter pretation of
thisfigure!)
MALTA Unavailable 0,4 -
EU AVERAGE 0,11

Thistable may be read in two ways:

' 78 persons have been housed in the centre since 1998.

" Since the beginning of 2006.
" Asylum seekers accomodated outside reception centres are not included.

'V 2006 data only.
¥ Asat 19 May 2006

VI Not all these individuals are asylum seekers and not all asylum seekers benefit from reception conditions.
This figure must be seen in the context of the 14,690 asylum applications lodged with the Federal Bureau
of Migration and Refugees and the 95,653 appeal s pending before the courts.
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First of al, in absolute terms on the basis of the numbers of asylum seekers mentioned
in the second column. In this manner we can distinguish four groups of Member States.

e Thefirst group is characterised by an extremely low number of asylum seekers
(less than or equal to 150 for Estonia, Lithuania, Latvia, Portugal). The
presence of Portugal alongside three Baltic Member States is worth noting;

e In the second group, the reception conditions cover between 803 and 6365
asylum seekers (Czech Republic, Luxembourg, Hungary, Italy, Malta, Poland,
Slovakia, Slovenia, Finland, Spain);

e The third include Member States receiving a more substantial number of
asylum seekers, between 15,000 and 30,000 persons (Sweden, The Netherlands,
Austriaand Belgium);

e The last group consists of Member States receiving a very substantial number
(France, the United Kingdom), Germany having an unusually high number for
the reasons indicated in the footnote.

A closer reading of the table takes into account relative figures based on the weighting
of the number of asylum seekers by Member States population. It appears then that
some Member States (Sweden, The Netherlands and especially Belgium and Austria),
make a bigger effort to receive asylum seekers than some of the largest receiving States.
Nine Member States (Luxembourg, Cyprus, Finland, Sweden, The Netherlands, Austria,
Belgium, United Kingdom, Germany) have made a bigger effort than others with a
percentage of asylum seekers above or equal to 0,11% of the population which is the
European average, meanwhile 14 Member States amongst which the new Member
States (Cyprus excepted) and Italy, Greece, Spain and Portugal, are found to make a
more or less weak contribution to the reception of asylum seekers with a figure of less
than 0,11%.

Q40B What is the total budget of reception conditions in euro for the last
year for which figures are available?

Q40C What is the average cost of reception conditions in euro per asylum
seeker for thelast year for which figures ar e available?

The important differences in the elements taken into account at national level to
calculate the available figures do not allow any serious comparison at European level.

Q40D Are the costs of reception conditions of asylum seekers supported by
the central/federal or federated government or are they shared with
regional and/or local authorities?

In the majority of Member States it is the central authority which covers costs incurred
by reception conditions, with the exception of the two genuinely federal states, Germany
and Austria.

The Lander cover the entire cost of the reception conditions in Germany, while the cost
is divided in Austria between the federal government and the Lander in a 60/40% split
which is set out in an agreement according to calculations carried out by a Coordination
Council which assembles the Federal Minister for the Interior and those responsible for
asylum questions in each Land.
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The centralisation of reception conditions does not however exclude al financial
interventions on the part of the local authorities of the Member States. This being said,
their intervention normally gives rise to a reimbursement by the central authority.

Q40E Isarticle 24 82 of the Directive following which “Member States shall
allocate the necessary resources in connection with the nationals
provisions enacted to implement this Directive’ respected?

The answer to this question, which presupposes the undertaking of a comparison of the
resources actually employed as opposed to those which are really necessary, is
obviously quite difficult to provide. According to numerous opinions of NGOs, the
minimum considered sufficient by the Member States is not sufficient in reality. The
British rapporteur considers that it is not so much the budget alocated at national level
which poses the problem rather it is the lack of resources at local level and control of the
use of these amounts. The answer to this question is even more difficult to come up with
in the Member States which rely upon the private sector as well as in federa states
because of the absence of any overall evaluation.

More than athird of the rapporteurs are of the opinion that the Member States allocate the
necessary resources to reception conditions (Belgium, the Czech Republic, Finland,
France because of the efforts done to solve the current shortage of places for asylum
seekers as underlined in answer to the question 24 C, Hungary, Lithuania, Latvia,
Slovakia, Sweden as well as Estoniawhere the evaluation is easy due to the small number
of asylum seekers). A number of rapporteurs note that certain reception conditions can
suffer in particular because of lack of funding. This scarcity affects food rations in the
Netherlands and education in Austria and Slovenia.

An overall lack of resources is highlighted by two Member States. This is the case in
Italy despite the financing of 81 projects by the European Refugee Fund and also in
Cyprus where the accommodation centres are considered to be inadequate and the
scarcity of qualified personnel is reported, yet with solutions in mind to improve the
situation, most notably to outsource certain services. The situation of these two
countries is confirmed by the lack of placesin reception centres which has already been
underlined (see above the answer given to question 24 C).

Spain has transposed this provision in an unusual manner emphasising the availability of
public resources rather than their necessity, which constitutes a violation of the principle
set out in the Directive.

There are divergent views about the case of Malta: as the Maltese expert concludes
carefully “yes, so far as possible”', the UNHCR considers that “not enough resources are
allocated towards the implementation of the directive” while recognising that the figures
of the Maltese expert “may be relied upon™". Without entering into a political discussion
whether Malta does all what is possible or not which islegally not the problem, it seems
possible to conclude on the basis of the important problems mentioned by severa

'See answer to question 40 E in its report, page 24.
" See the UNHCR comments, p.12.
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international and European autorithies that this Member State does not allocate the
necessary resources in connection with the national provisions enacted to implement the
directive asrequired by its article 24, 82, independently of the question of the legality of
the policy of large detention of asylum seekers and of any judgement related to the
debate about the adequate funding source (Malta or the EU).

Finally, it is premature to evaluate the situation in Luxembourg and Portugal because of
the very recent entry into force of the transposition law as well as in Greece where the
draft presidential decree transposing the Directive has not yet been adopted. Precise data
about Poland were not accessible to the expert, but the table of evaluation underlines on
severa points alack of financial resources which should be evaluated more precisely.

United Kingdom, The
Netherlands,
Slovenia, Italy,
Cyprus, Spain,
Lithuania, Poland,
Malta

PROBLEM

Q.41A What is the total number of persons working for reception
conditions?

The figures available at national level are not sufficiently similar to allow any serious
comparison at European level.

Q.41B How is the training of persons working in accommodation centres
organised? Doesit take into account specific needs of unaccompanied
minor s when relevant as well asthe gender dimension? (see article 14
85, 19 84 and also 24 81 which are mandatory provisions)?

In a small majority of Member States the provisions of the Directive concerning the
training of personnel have been correctly transposed (Belgium, Cyprus, Czech Republic,
Spain, Latvia, Lithuania, Italy, Austria, The Netherlands, Poland, Portugal, Sweden and
Greece where the situation should improve with the draft decree as no special training for
personnel working with asylum seekers has hitherto been organised) or have at |east been
adequately given effect in practice (Estonia, Slovenia where it is however dependent on
the training programmes organised by actors other than the administration).

One distinction must be made between the Member States. A minority of them have
inserted an obligation for training in the law itself which is not requested by the Directive
(Belgium, Italy, Lithuania, Portugal and Sweden have created a duty to train
appropriately, in particular for persons working with unaccompanied minors). The details
of the training to be dispensed (management of intercultural relations, management of
violence, knowledge of the specific needs of particular categories of asylum seekers,
knowledge of the asylum procedure...) are even spelled out in the legisation of some
Member States (Belgium, Czech Republic, Lithuania, Portugal).

' See above the answer to question 12 B with the references quoted.
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Training related to the specia needs of women and minors is the most frequently
administered specific training. On the contrary, few reports, with the exception of
Belgium and Sweden, mention specific training dealing with victims of torture (the
training of personnel who look after these victims is not specifically envisaged by the
Directive as opposed to that of the personnel in charge of unaccompanied minors).

The organisations responsible for training vary according to the Member States. In the
Czech Republic, Hungary, Italy and The Netherlands, training is the responsibility of the
body responsible for reception conditions. Several new Member States benefit from the
support of external bodies when it comes to the training of their personnel, whether they
be NGOs or UNHCR. These organisations may simply participate in the training
(Estonia, Greece) or be key actors in the training (Poland, Malta, Slovenia) which raises
a doubt about the fulfilment of their obligations by these Member States. The number of
asylum seekerslogically has an impact on the organisation of the training (in thisregard,
Estonia did not organise a particular training in so far as it only received one
unaccompanied minor). Despite a small number of asylum seekers, Latvia nevertheless
regularly organises visits from other Member States to reception centres (on average
three visits per year) and uses the European Refugee Fund to organise an annual training
for staff.

Several rapporteurs have underlined the need for the linguistic training of staff and for
more tranglators (Estonia, Greece, Poland). One additional element to be underlined is the
lack of staff in general and of qualified staff in particular (Greece, Estonia, Lithuania).

In Austria, the system is marred by the lack of training for managers of private
accommodation centres and the lack of adequate training at the level of the Lander.

Cyprus, Austria,
PROBLEM Hungary, Italy,
Malta
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Q.41C Are there rules about the deontology of persons working in
accommodation centres, in particular on confidentiality?

The majority of Member States have inserted the principle of confidentiality into their
legidation. This can result in a general law or be taken up in a piece of legidation
specific to the procedure for the treatment of the files of asylum seekers. The
confidentiality obligation is also found in the legidation which applies to those
associated with the occupation such as civil servants, social workers, doctors, and even
in the rules of conduct established by each profession (Czech Republic, Hungary, The
Netherlands, Slovakia).

With regard to private organisations, clauses detailing the confidentiality duty are
introduced into employment contracts (Luxembourg, Austria) but they do not formally
exist in every Member State concerning the activities of NGOs in reception centres,
only certain Member States having limited rules on this matter (Cyprus, France, Italy,
Malta).

The rapporteur for Finland is worried about potential developments of the regulation
with a view to searching for the families of unaccompanied minors. It could also be
guestioned whether this confidentiality duty applies to those who are in charge of
unaccompanied minors (Sweden).
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10. IMPACT OF THE DIRECTIVE

L egal impact of the transposition of the Dir ective:

Q.42. Specify whether there are big problemswith the trandation of the Directive
into the official language of your Member State and where applicable give a
list of the worst examples of provisions which have been badly translated?
(Please note that this question has in particular been added to the
guestionnair e concer ning the new Member States)

Trandation problems have arisen in two Member States. The case in Hungary is quite
obvious as there is a risk that the meaning of the Directive will be modified for severa
provisions as the table provided in the national report illustrates. Thisis also the case in
Estoniawith regard to certain provisions.

Article 21 of the Directive has notably not been correctly translated into Estonian and
the Estonian law does not therefore precisely correspond to the Directive. In fact, the
administrative court can only declare that the decision taken by the Council for Citizens
and Migration (which is responsible for decisions concerning reception conditions) is
incorrect and can only ask this organisation to take a new decision without pronouncing
on the substance, which is contrary to the Directive. Questions also arise concerning the
trandation of some key words such as “reception conditions’ in German, “legal
assistance” in Swedish or the Slovene trandation of terms denoting a duty (notably, the
incorrect tranglation of the English verb “shall”).

Q.43. Where there precise legal rules on reception conditions for asylum seekers
before the adoption of the norms of transposition of the Directive (if yes,
specify what the nature of those rules was (legislation, regulation,
administrativeinstructions...)?

With the exception of Malta, all Member States had certain rules concerning reception
conditions at their disposal. The mgjority had a general law on asylum which includes
provisions relating to reception conditions. Italy and the Netherlands do not have a law
relating to reception conditions but atext of aregulatory character.

Most of the new Member States have amended an existing legislative act to transpose

the Directive. Indeed, they already had to legislate on reception conditions in the run-up
to their accession to the European Union.
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Q.44. Did the legal rules applicable to reception conditions become more
clear, precise, coherent or detailed with the adoption of the
transposition norms (for instance do you now have after the
transposition one basic text dealing with reception conditions instead
of numerousdifferent textsin the past?)

On the whole the transposition of the Directive has led to a clarification and precision of
the rules relating to reception conditions in 11 Member States (Austria, Belgium,
Cyprus, Estonia, Greece, Italy, Latvia, Luxembourg, Portugal, Slovenia) and to a
smaller extent in Finland, Hungary and Slovakia. This was notably the situation with
regard to:
e The definition of vulnerable groups and the right to live in private
accommodation in Slovenia;
e Access to the labour market in Estonia, Hungary, Luxembourg, Slovenia and
Poland;
e Accessto healthcarein Latviaand Slovenig;
e The education of the children of asylum seekersin Latvia;
e Unaccompanied minors

It should be noted in particular that the transposition of the Directive provided an
opportunity to unify all of the texts relating to reception conditionsin Italy and Belgium
in a coherent manner even though certain provisions of the Directive still need to be
transposed in the latter Member State, which risks limiting the effect of the clarification
a little. France, Latvia and Portugal have not yet seized this opportunity to consolidate
the texts concerning reception conditions which therefore remain governed by a plethora
of norms. Nor did the transposition have a major impact on substantive law in the Czech
Republic, Germany, France, Lithuania, Poland and Sweden.

The transposition has only had a negative effect in terms of clarification and precision in
one Member State. British law has become more complicated by the addition or
amendment of new provisions which must be compared to the old provisions to
precisely determine the rights and duties of asylum seekers.

Q.45. Did the transposition of the Directive imply important changes in national
law or were the changes of minor importance? Where applicable, list the
most important changes that have been introduced.

For one third of the Member States the changes brought about because of the
transposition of the Directive are of only minor importance (Austria, the Czech
Republic, Germany, Finland, Hungary, Luxembourg, Sweden, United Kingdom), but it
should be taken into account that sometimes important amendments are undertaken by
some Member States during the preparatory work for a Directive in order to effectively
evauate its impact. The most important changes concern an asylum seeker’s access to
employment in athird of the Member States and to education in a smaller group.

The opportunity for the asylum seekers to gain access to the labour market is the
primary change in Estonia, France, Latvia, Poland and Slovakia whilst Spain has
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simplified the procedure for issuing work permits. The right of children of asylum
seekers to access education has been clarified in Lithuania, Poland and Slovakia with
the transposition of the Directive. The welfare benefits system has aso been reviewed
on this occasion by some Member States. In the Netherlands the level of welfare
allocations is generally on the increase, even if this rise will be gradual, and the
temporary benefits to asylum seekers in-waiting is a positive change in France. In
Slovenia meanwhile, benefit payments have been revised downwards. The other
changes concern legal aid in Lithuania and Slovenia, access to healthcare in Lithuania
and in Slovenia as well as information for asylum seekers regarding their rights and
duties in the Netherlands. Finally and unexpectedly, the dealine of article 11 for giving
access to the asylum seekers has been interpreted by Malta as an obligation to release
asylum seekers of detention after one year in order to give them the possibility to work.

For more information on the nature of these changes, see below the answer to the
guestion number 47.

Political impact of the transposition of the Dir ective:

Q.46. Explain briefly if there has been an important debate about the
transposition of the Directive (in particular in the Parliament, but possibly
also in the government, between political parties, including in medias, etc;
underline where applicable the main points which have been discussed or
have created difficulties)

Only two Member States witnessed significant public debate at the time of the
transposition of the Directive. The debate in Luxembourg mobilised parts of civil
society with regard to the maximum detention period of up to one year for asylum
seekers, their placement in prison and access to the labour market. In Slovenia, the
controversy which pitted the government against NGOs concerning the standard of
reception conditions gained media attention. The primary points debated were free legal
aid, access to the labour market, freedom to chose accommodation and the level of care
provided.

Debates limited to particular issues nevertheless took place in some other Member
States due to pressure from NGOs and UNHCR: on the question of the standard of food
provision in the Netherlands, on access to the labour market in Cyprus, on placement in
a specia centre for breach of the internal rules of the centre in Slovakia and the
possibility of asylum seekers to have access to the Supreme Administrative Court in the
Czech Republic.

Finally, it is to be noted that the transposition of the Directive nourished a debate which
has been recurring in Austria since the 90s on the division of costs of reception
conditions between the federal power and the Lander concerning, in particular, the need
to update the calculations of the number of asylum seekers.

Q.47. Did the transposition of the Directive contribute to make the internal rules
stricter_or_more generous? In particular, did your Member State use the
occasion of the transposition to abolish more favourable provisions of
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national law? Does your Member State still have rules more favourable
than the provisions of the Directive (if yes, try to give the more important
examples).

Member States may in this regard be divided into three groups:

1. In the first group (Czech Republic, Germany, Finland, Lithuania, Luxembourg,
Sweden), the transposition of the Directive has not changed much relating to
reception conditions aready in place. These states, which were already largely in
conformity with the Directive before its transposition, chose to not lower their
national standards when they were higher than those in the Directive.

2. In the second group (Belgium, Estonia, Spain, France, Hungary, Latvia,
Portugal, Malta, The Netherlands, Slovakia), the transposition of the Directive
led to the adoption of more favourable provisions than those applicable before its
transposition. Great advances were made with regard to the access of asylum
seekers to employment in Estonia, Spain, France, Latvia, Greece and Slovakia.
For the others, the transposition of the Directive has led to an improvement of
the following points:

e an increased awareness of the special needs of asylum seekers and of the
limits to the administration’ s discretionary power in Hungary ;

a better guarantee of material reception conditions in Portugal;

asylum seekers in Belgium were better informed,;

family unification in the Netherlands;

access to education for the children of asylum seekers in Lithuania, Poland

and Slovakia;

e areview of the welfare benefits system (amount of benefits provided in the

Netherlands and the length of provision in France);

e lega aid for asylum seekersin Lithuania;

e accessto healthcarein Lithuania.

3. The third and final group is composed of Member States where the transposition
has, on the contrary, led to a reduction of reception conditions. The transposition
has not however led to many changes in Austria and in the United Kingdom
where only a few elements of a (potentially) restrictive nature have been
introduced:

e Restrictions on access to the labour market in Austria
e Stricter sanctions in the United Kingdom

The lowering of standards has, on the other hand, been more marked in Slovenia
where several more favourable internal provisions were abandoned at the time of
transposition (pocket money for asylum seekers, free legal aid during the first
stage of asylum procedure and additional restrictions on access to the
employment market, to private accommodation and to healthcare).

From alegal point of view, it isto be noted with interest that the Directive generaly led
to an increase in reception conditions for asylum seekers. The positive effects of its
transposition overshadow its negative effects. This fact deserves a mention as the quality
of the level of standards offered by the Directive is often criticised as being too low. The
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theory of perverse effects according to which the Directive runs the risk of leading to a
lowering of the standards of Member States (particularly in the absence of a standstill
clause) has not proven to be true, with the exception of the case of one Member State.
Even the most controversial provision of the Directive concerning the access of asylum
seekers to the labour market which had proved difficult for Member States to negotiate
until the last minute has in the end had positive effects on a fifth of the Member States!
It should be borne in mind that the positive effects are clearly more marked in the new
Member States which have just entered the EU than in the old, even if the only clear
case of reduction of the reception conditions concerns a new Member State.

Even if it cannot be denied that the Directive of 27 January 2003 has not led to a
harmonisation of reception conditions for asylum seekers in the European Union but has
helped to bring the internal laws of the Member States closer to one another in this
subject, the progress accomplished at national level should be credited to the European
Union which will ultimately have contributed to progress on international asylum law
by adopting a Directive which complements the Geneva Convention which, as we
know, mainly regulates the statute of recognised refugees as opposed to asylum seekers.
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11. ANY OTHER INTERESTING ELEMENT

Q.48et49 What arein your view the weaknesses, strengths and best practices

of the system of reception conditionsin your Member State?

The reader is asked to note that the points covered in the lists below are not
exhaustive as they do not concern transposition problems which feature in specific
tables elaborated in this regard, but instead certain weaknesses of the Member
States' system for reception conditions which do not necessarily give rise to legal
problems regarding the Directive in all cases where the latter normally only fixes
minimal norms.

A. Weaknesses

1

With regard to financial means:

The insufficient funding of NGOs with the consequence of |ess stable relations
with the administration as well as areduced quality of their servicesin Poland ;
The tendency to only offer the theoretical minimum necessary to asylum
seekers, and even to reduce the sums which have been allocated. The choice of
minimum poses practical problems in so far as certain reception conditions are
therefore difficult to guarantee (Austria, Germany, France, The Netherlands,
Poland, Slovenia, and Lithuania). This is true in particular for the medical
monitoring of vulnerable persons more difficult and more expensive to organise
than for other asylum seekers.

Insufficiency of the medical expenses covered which only concern emergency
carein Lithuania

With regard to therights of asylum seekers:

A lack of differentiation between different categories of persons and confusion
in certain cases between asylum seekers and illegal immigrants which means
that some might not be able to avail of reception conditions (Greece by border
guards, Spain, Hungary where asylum seekers apprehended by police are
detained even though those who present themselves to the authorities have the
right to go to open centres even if they have entered the territory without the
necessary documents and Malta where asylum seekers who are awaiting a
decision and those who have been dismissed are detained in the same centres
without a distinction being made regarding reception conditions).

With regard to accommodation:
The inadequate capacity of completely full reception centres (France, Spain,
Greece) where the only solutions are to convert common areas into rooms when
there are new arrivals (Slovenia)
The long-term accommodation of asylum seekers in buildings which are in
principle designed for short-term accommodation as a result of the length of the
asylum procedure in Finland, Sweden and the Netherlands;
The bad location of centres with the result that asylum seekers end up isolated
in the Czech Republic, Estonia, Greece and the Netherlands,

With regard to staff and administr ative management:
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e The excessively wide discretionary power of the administration of the centres
(Slovenia, Malta, Lithuania)

B. Strengths

1 With regard to therights of asylum seekers:
e Definition of the precise standards applicable to accommodation, food and
benefits (Czech Republic, The Netherlands) ;
e The putting in place of acare unit by an NGO in the Netherlands with a view to
facilitating the access of asylum seekersto care;
e Accessto the employment market after three monthsin Finland

2. With regard to the services provided for asylum seekers:

e Asylum seekers may stay in the centre for a period of three months after the
final rgjection decision to prepare for their departure (Poland);

e The existence of a meeting place for asylum seekers and persons living in the
surrounding area (Portugal)

e Internet access for asylum seekers (Hungary) ;

e Free public transport for asylum seekersin Luxembourg ;

e The accommodation of asylum seekers amongst communities of foreign origin
in the United Kingdom.

Q.50. Add here any other interesting element about reception conditionsin
your Member State which you did not had the occasion to mention in
your previous answers.

o With regard to Malta, the Maltese rapporteur highlights the inconsistency of a
system which regjects asylum seekers but after does not deport those who have been
rejected from the territory. He is of the opinion that better reception conditions should
be accessible in the detention centres. The financial support and the help of the
European Union in al possible formsis necessary to cope with the arrival of personsin
Malta and the Dublin system must be modified.

o In the United Kingdom, a debate has taken place among stakeholders and
practitioners on the necessity to maintain a special social welfare system for asylum
seekers as well as on the independence of the organisation responsible for reception
conditions from the Home Office (Ministry of the Interior). See particularly a report
published in 2004 by the Asylum Rights Campaign Providing Protection in the 21%
Century: Refugee rights at the heart of the UK asylum policy.

o In Lithuania, the costs of genetic testing for asylum seekers, as opposed to other
foreigners, to determine whether a parental relationship exists and their age of asylum
seekersis covered by the State.
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