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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Algaarrived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights by letter.

The delegate refused the visa application on teeshbhathe applicant is not a person
to whom Australia has protection obligations unither Refugees Convention

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of “refugee”

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

The Tribunal has before it the Departments casedillF2009/53851 and the Tribunal
case file 0908083 relating to the applicant.

The applicant indicates that he was born in El idalnk Algeria.

His Algerian passport was issued in the mid 200@siadicates that he is a student. It
also indicates that he arrived in Australia sevgealrs ago on a Student visa. A further
visa was issued valid for several months.

The only previous travel indicated was to CountrfoKone day in the year prior to his
departure.

The protection visa application (PVA)

23.

24,

The applicant lodged the protection visa applica{i®VA).

He indicates that he speaks Arabic (Algerian) angdlih and that he has had 15 years
of formal education. He was at a university in Algdefore withdrawing. He makes
the following claims:

. His family is very religious, almost extremist.dst was taught in his family
by force “almost like a type of brainwash”.

. His father and his brothers (one of whom is an [ns@end “almost all their
time reading the Koran and Hadith”.

. For as long as the applicant can remember, hidyaoncles and their sons
met every Friday at the Mosque to study the liféheir Prophet Mohammed.

. While he was at “prep school” Algeria was in aestat political and religious
unrest. During this time the applicant realised thare were “many different
thoughts” in Islam. He began to question a numbénings that they did in
Islam, because they were not in the Koran. His tijpr@ag was met with
anger from his father and his uncles. He was toldmask questions.

. At university he met different people who had diéiet thoughts about Islam.
He became friends with Person A and Person C. Teg#tey spent time
guestioning Islamic ideals and the way differemugps interpret Islam.

. Person A and Person C believed very little of tlagith or other Islamic texts.
Over the course of a year, the applicant listendtir belief that only the



Koran was necessary. Person A and Person C didstat Ramadan; they
fasted whenever they wanted to. Person A and P&gwoayed at any time,
anywhere. They were careful not to make their vielsgous to others. It took
some time before they were open with the appliehout their beliefs.

Slowly the applicant began to realise that othanttine Koran, no other book
was necessary. The “Sunna” need only be taken tinenioran because after
all, God wrote the Koran. The applicant startetetd uncomfortable with
Sunni Islam and he became reluctant to practice kg family and the rest of
the community.

This caused a strain between him and his familyeGwhen he commented
that it was not necessary to pray as they diduihede slapped him across the
face and called him a Kafir.

For about six to 12 months before he left Algelawas feeling very strained.
He felt that he was following the wrong Islam. Hét that the type of Islam
practised in Algeria is forced. He could not askstions.

After he arrived in Australia, he spent “the fifstv months getting settled”.
Initially, he did not practice Islam. He startedeiplore and read about Shia
Islam.

After a while, he began to wonder if really he beéd in Islam or God. At
this time he was certain that the Hadith and otloeks apart from the Koran
were not necessary to be able to practice Islam.

He met Person B who openly claimed that he was {oke met with Person
B four or five times before Person B moved to asp#tate. Person B
explained a number of reasons why he believedathigtthe Koran was the
basis of the Islamic belief. The applicant has bez@ Korani since meeting
Person B. Many Islamic beliefs are misunderstaddst of the
misunderstanding comes from the influence of thedSArabia and the Azhar
University.

He believes the Koran is what Allah provided and book contains all. The
Prophet Muhammad was ordered to live accordinped<toran only

All sects and beliefs that have resulted from ttedrporation of Hadith and
Sunna with the Koran are not pure and true Islaims was done as a tool that
is political, not religious to spread Islam

As a Koranist, he is unable to live safely in Aiger

Representation

25. The applicant appointed a migration agent to regresim in regard to the PVA.



Interview with Department

26.

The applicant was interviewed by a Department effin regard to his claims. A copy
of a recording of the interview is held on the Diypent file at folio 49. The
interview was conducted in two parts over the cewfsabout an hour and a half. Parts
of the recording are very difficult to understand.

Representative’s submissions

27.

28.

29.

30.

By email, the representative made submissionssti@tlaimed to be based on
independent information. These submissions werdsed during the hearing (see
below, paragraphs 69-79). She also provided welnsks to the following articles,
which have been printed out and are held on theaideyent file (folios 50-56):

. Algeria: Researched and compiled by the refugee@mentation Centre of
Ireland on 1 July 2009. Informatiamm the treatment of failed asylum seekers
Department file, folios 54-55] The report, amongjter things, states that the
UNHCR highlighted its renewed concerns regarditigrrees in a position
paper published in December 2004 [Departmentfbleyg 60] particularly in
relation to returnees perceived as terrorists. @egjovernment intelligence
reports about terrorist infiltration in North Afaa migrant communities in
Europe may have heightened the suspicions of tgerfan authorities
towards returnees, notably those linked with Isamovements (UK Home
Office (30 September 2008) Country of Origin Inf@ton Report Algeria).
The report also states: “Research by Human RiglagiVand Amnesty
International and detailed assessments of the $)Bitates Department of
State, all demonstrate the very real risk of sejngiersons labelled as
terrorism suspects back to these countries [Alg&t@occo, Jordan and
Tunisa]” (Amnesty International (26 February 200hited Kingdom:
Deportations to Algeria at all cos#sl Index:EUR 45/001/2007.

. Algerian Sunni converting to Shi'ite sect of Isl@@RI. Query ID:
HCROOOO1E; 2 March 2009.

The Department file also holds the artidReturns to Algeria: inaccurate Home Office
information corrected25 January 2005. Algeria-Watch, information oa blluman
rights situation in Algeria. (Algeria-Watch) (folf0).

The representative sent an uncertified translaifaan undated newspaper article
written by Moustafa Soliman, in Egypt, taken fromw.alarbia.net . The original
article was not supplied. The translation is egdiforanis are Apostates, Sheikh
Mohammed Ashur, Cairéccording to the translation, Sheik Mohamed Ashatesl a
fatwa during a discussion held by an Egyptian n@psp between him and “a Korani
thinker”, claiming that Koranis are apostates (Dapant file, folio 57)

By email, the representative made submissionsdimiuthe following: (Department
file, folio 56 )

During the [Department] interview, | note that #qgplicant referred to attending a
mosque in [suburb]. It was stated that this mosga®a [S]unni [M]osque. Please be
aware that [the applicant] clearly stated that g goes to pray in this most [sic]
and does not attend any surmons [sic] etc. [Thécgmb] was not even aware of the



31.

name of the [lJimam in this [M]Josque with[sic] fler indicates that he used the
[M]osque simply as a physical place of worship, antlfor the purpose [of] learning
or complying with [S]unni rghts. In Australia, tleeis no specific [M]osque for
Muslims of the Korani sect to attend.

The delegate decided not to grant a protectionteishe applicant

Review by the Tribunal

32.

The applicant applied for a review of the decision7 October 2009 He continued to
be represented by the same person.

The hearing

33.

34.
35.

36.

37.

38.
39.

40.

41.

42.

43.

Theapplicant appeared before the Tribunal to giveewig and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Arabic
(Algerian) language.

The applicant's representative also attended therfge

The Tribunal informed the applicant that it haddiged to the audio recording of the
interview with the Departmental officer, and thattgs of the recording had been
difficult to understand.

The Tribunal explained the operation of s.91R(3thefAct in regard to conduct in
Australia. The applicant indicated that he underdtine explanation.

The applicant said that he did not wish to adai@ange or delete any of the
information that he had given in regard to the PVA.

The applicant confirmed that his stated religiodMasslim He confirmed his age.

The Tribunal asked the applicant why he fears natgrto Algeria He said because he
is a Koranist. He does not have there right tchieeet He has no protection. He would
be seen as being against the Sunni. He would bstad; and he would be in big
trouble.

The applicant said that he left Algeria becaugmitto the stage that he could not live
there because he is a Koranist.

The Tribunal asked the applicant when he becamerarkst. He replied that he had
done so after coming to Australia. He had “thougtmd suspicions” about it when he
was in Algeria. Once he came to Australia he becdnllg” Koranist.

The Tribunal noted that he had given apparentlgnscstent evidence. He had first told
the Tribunal that he left Algeria because he wagKist. However, he had also
claimed to have only become a Koranist after argun Australia. The Tribunal

invited the applicant to comment on this.

The applicant said that in Algeria he had had ddthoughts. He was confused. People
who did not believe in “Sunni” had trouble. In Alge99% of the population is Sunni.
If you believe differently, you are seen as antm3duThe applicant referred to his two



44,

45.

46.

47.

48.

49.

50.

51.

52.

friends at university, to whom he had referrediswritten statement, who shared the
same thoughts as the applicant.

The applicant said that if someone had a diffeveaw they would the accused of being
an “infidel” or of being sacrilegious. It would laleged that they were “swearing” at
Sunni. The police may intervene.

The Tribunal noted that the applicant claimed thistuncle had “slapped” him on one
occasion when he had queried prayer practice. ppkcant agreed. He said that
Sunnis pray five times a day The applicant askedihcle why this was. The applicant
said that he had also queried fasting. These thwags not clearly stated in the Koran.
His uncle thought that he was weird. His uncle aered it to be blasphemy. He
considered the applicant was an infidel.

The applicant agreed that apart from his unclepstegphim on the one occasion he had
had experienced no other incident in Algeria. Thbunal noted later that in the
hearing that it could conclude that he had notesatf persecution in Algeria in the
past.

The applicant said that the police never becamelwed with him in Algeria. His

father wanted the applicant “to stop” to avoid penfis. He helped the applicant come
to Australia. He contacted the college here, arahged for the applicant to come. The
applicant had to wait six months for his visa.

The applicant said that where he lived in Algeniew views were spreading and
becoming known by others gradually. His friendg’quais thought it was him that was
influencing them.

The Tribunal asked the applicant what being a Kigtaneant to him The applicant
said that it meant that he should abide by the Betile Koran. The Book provided
very comprehensive instructions. The applicant #zatl he rejected the Hadith and the
Sunna. (He agreed that the Hadith were sayingslsda®d explanations of the Koran
attributed to Prophet Mohammad and the Sunna veaBribphet’s tradition) The
applicant said that Mohammed was a prophet likergbhophets. Mohammed had
received inspiration to put what was in the Korime applicant said that the Koran
was the main text of belief. The sayings and déetise Hadith were developed over
centuries. It was not clear that they were wordsmfMohammed.

The Tribunal asked the applicant if he would ewarsider using violence as part of his
beliefs or to promote his beliefs. The applicamnd $hat the Book states that we should
discuss issues in “a nice way”. If someone is awed to become Koranist that is
good, but we should be nice to them.

The applicant said that in Algeria it is allegedttthere is freedom. However, he does
not have freedom in Algeria.

The Tribunal asked the applicant about his mosbimamt beliefs as a Koranist. The
applicant responded “God and the Koran.” The Trddymmessed him for his important
beliefs. The applicant said that he was to trdag¢mpeople “nicely”. There was no
distinction made in the Koran whether someone waslivh or Christian. They should
be treated nicely. The applicant said that there evee God, Allah.



53.

54.

55.

56.

S7.

58.

59.

60.

61.

62.

The Tribunal asked to the applicant whether higekelvere religious, intellectual,
philosophical or political or a combination of tkeeBhe applicant said that his views
were mostly religious. He said that they were raditigal.

The Tribunal noted that the applicant’s passpadlicated that he had arrived in
Australia on a student visa. The Tribunal noted kieahad delayed several years before
applying for protection visa. The Tribunal notedttthis delay could indicate that the
applicant did not fear persecution as he claimée. dpplicant stated that he studied in
Australia for several months. He completed hisistudome time ago. His visa expired
in the following month. He did not apply for prot®n visa because he was
“completely oblivious” to the process. The applicaaid that he did not know whether
to stay in Australia, or to go back and face protdeHe decided to stay here, even
unlawfully, because it was better than the persesuihat he would face in Algeria.

The Tribunal asked what he meant by “persecutidre &pplicant said that his

Koranist views had improved or strengthened. Hendidwant to go back there. He had
more freedom in Australia. He would be frustrated\geria because he would remain
silent. In Australia, he can be outspoken. Evéreifs not believed he could be free. He
could not go back to Algeria.

The applicant said apart from Person B he had ioeedi in his written statement, he
did not know any other Koranists in Australia.

The applicant said that he attended a mosque itréliasabout once a week. For his
religious practice he prefers a private and sedydace with as few people around as
possible. He goes before prayers. He does notdastenmons, because there is a lot of
Hadith. He likes the small Tabligh Mosque. It iSanni Mosque.

The applicant said that he was studying at unitsensiAlgeria. He withdrew because
he was going to come to Australia. In the lastnsonths he was just going to university
once or twice a week. His focus was on gettingviba.

The applicant said that he currently spoke to dusily once or twice a month. He
mostly spoke to his mother. His father does notagvith his views. They just say “hi”
to each other.

The applicant said that apart from his travel tsthalia he had only travelled to
Country X. That had been for one day for his studesa to come to Australia.

The Tribunal asked whether in practising his beles a Koranist did he encourage
others follow his views. The applicant agreed. Eiel shat he does not force anyone.
He talks to people who are willing to listen, ogecoffee. As long as it is doing no
harm, and freedom is respected. He said thatihkstthat there is one person, who is
“about to be convinced”.

The applicant said that if he saw someone weariog@beard and long gown he
would not speak to them. He would assume that éneysunni, and they would be
fanatical. He would not be able to convince themc®he saw a Country Y man who
was holding a Koran in his hand. He refused to talthe applicant.



63.

64.

65.

66.

67.

68.

The applicant said that he is not working. He seba “community workers” to support
him. They invite him to dinners and lunch. He iarsihlg accommodation with
someone. That person pays the rent. This persotolpag the rent in any case, so he
allows the applicant to live with him. The applit®orrows his clothes too. This
person brings back things to eat to share witragi@icant. He is also an Algerian.

The Tribunal referred to the US Department of Statiernational Religious Freedom
Report 2009: Algeria (the 2009 IRF Report). Thip&e states that the Algerian
Constitution provides for freedom of belief andropn.

The 2009 IRF Report also indicates that a persaatiging a non-mainstream form of
Islam would face minimal discrimination and it appethat there would be no official
or unofficial restrictions. The Tribunal read tledldwing passage from the Report:

The Constitution provides for freedom of belief apinion and permits citizens to
establish institutions whose aims include the mtata of fundamental liberties of the
citizen.

Section Ill. Status of Societal Respect for Religi¢-reedom

A very small number of citizens, such as Ibadi Muslliving in the desert town of
Ghardaia, practice non-mainstream forms of Islamtioer religions and generally
experience minimal discrimination. Press reportzeoning August 2008 riots
between Maliki and Ibadi Muslim groups in Berrianear Ghardaia, suggested that
sectarian differences contributed to the violeft®re were no reports, however, of
religious persecution or any official or unofficigstrictions on Ibadi Muslims
against practicing their religion.

The Tribunal noted that even if it were to accaptdiaims that he was a Koranist,
independent information indicated that the applicaould not face persecution in
regard to his beliefs if he were to return to Algeirhe Tribunal said that his family
may be annoyed with him about his views and it p@ssible he could be ostracised
but this by itself would not appear to be persexutihe applicant said he expected no
problem from his family members, even if they wagainst his views. He said that the
problem is that he is Koranist. He has strong Eehad ideologies. How he could live
in a society and not express his beliefs. He wbeldorced to be silent. He said that
99% of the population is Sunni. He would be invalwégth people who have different
beliefs

The applicant also said that if he returned to Algene would be in his father's care if
he were to return to Algeria. He would be restdctBhere are no benefits in Algeria.
There is no Housing Commission in Algeria. Algaesianot like Australia.

The Tribunal noted that the applicant had alsovadai that he would face persecution
as a failed asylum seeker if he were to returnlgeda. The Tribunal noted that the
applicant had not claimed to be involved in using gBorm of violence or with any
group. Independent information indicated that isygaople who were suspected of
terrorist links returning to Algeria who may facéfidulties on their return. However,
this was not the case with the applicant, and ldenii@de no claims in this regard. The



applicant said that if he returned to Algeria, duld be found out that he had stayed in
Australia after his visa ceased. He would be aslbmdit what he had done in Australia.

Discussion about the representative’s submissions

69.

70.

71.

72.

73.

74.

75.

76.

The representative told the Tribunal that she hadensubmissions to the Department
in regard to independent information. The Tribugxgblained that it had read her
submissions and had some concerns about them. Weeeenot references for some of
them and she had selected extracts without thiewvaet context.

The Tribunal referred to the Egyptian news artipfeMoustafa Soliman, apparently
taken from alarabia.net (Department file, folio 5e representative said that she
would download the original article and the Enghgnsion from the website and
forward them to the Tribunal.

The Tribunal noted that the representative had #tdmirthe following in her email:

10 men were tried for denigrating the dogma or @péx of Islanbecause they were
smoking during Ramadarhhey received four years prison, reduced to twothmon
on appeal. www.amnistyUSA.org [sic] (Departmer,fiolio 56).

The Tribunal noted that it had searched the Amneastysite for any reference to this
claimed incident but had been unable to locafehié representative told the Tribunal
that this incident had been discussed in the 2BBOReport already referred to by the
Tribunal. The Tribunal noted that the 2009 Repad Feferred to an incident which
was different in detail. The Tribunal read from Report out as follows:

On November 18, 2008, an appeals court in Algiedsiced the sentence from three years'
imprisonment to two months of time served for thmeen convicted of smoking during
Ramadan. On September 21 2008, authorities [haeltad the men and detained them for
the duration of their trial.

The Tribunal noted that if there was an Amnesticl@rabout an incident involving 10
men whose sentence was reduced from four yeavstanbnths by the appeal court,
she could submit the article to the Tribunal.

The Tribunal noted while it having regard to th®20RF Report, the next paragraph
of the Report was also of interest. The Tribunatreut from the Report as follows:

On October 5, 2008, a court in Biskra fined six Mugesidents $1,670 (120,000
dinars) each for eating and playing cards duringiglat hours of Ramadan. Six days
later an appeals court judge overruled the decisiaing that the original sentence
violated the Constitution, which provides for freedof belief

The Tribunal noted this information indicated thig&ian Consitition provided for
religious freedom and the appeal court would overaudecision which violated the
Algerian Constitutional right of freedom of belief.

The Tribunal also noted that in the same emaild¢ipeesentative had suggested that
independent information indicated that the applicauld face harm because of the
operation and enforcement of Ordinance 06-03. 8hmited:

[The] 2008 US religious freedom report claims thaerson may be arrested under
Ordinance 06-03 [for] “shaking the faith of a Muslior “blashering [sic] the name
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78.

79.

80.

81.

82.

of the prophet and Islam”. In 2007, 1191 Booksglarh were banned as they did not
comply with mainstream Islam as accpeted in Algeria

The Tribunal noted that it had found referencestoaking the faith of a Muslim” and
“blasheming the name of a Prophet and Islam” in20@8 US Department of State
International Religious Freedom Report (the 2008 Beport) However, it had found
no reference in the Report to any books being hbeeause “they did not comply
with mainstream Islam as accepted in Algeria” Thiédnal also told the representative
that there had been a relevant context in regabadtio of the phrases that she had
selected to submit to the Department. The Tribewphlined that “shaking the faith of
a Muslim” had been discussed in the context of eding a Muslim tanother

religion. The Tribunal read from the 2008 IRF Report alows:

Additionally, Ordinance 06-03 makes proselytizingrianinal offense, and the
punishment for it is established at one to 3 yaajail and a maximum fine of $7,100
(500,000 dinars) for lay individuals and 3 to 5ngeef jail time and a maximum of
$14,285 (1 million dinars) for religious leadersiellaw prescribes a maximum of 5
years in jail and a $7,100 (500,000 dinars) fimegioyone who "incites, constrains, or
utilizes means of seduction tending to convert alivtuto another religion; or by
using to this end establishments of teaching, dtugaealth, social, culture,
training...or any financial means." Anyone who malgtsres, or distributes printed
documents, audiovisual materials, or the like \iligh intent of* shaking the faith” of
a Muslim may also be punished in this manner. (I&Mternational Religious
Freedom Report, Algeria 2008tp://www.state.gov/g/drl/rls/irf/2008/108479.htm
Accessed 23 November 2009.)

The Tribunal also noted that the other phrase s&lday the representative,
“blaspheming the name of the Prophet (Muhammad)slach”, was discussed in the
2008 IRF Report in terms of the treatment of Crarstonverts who had been accused
of proselytising and illegally practising a non-Muasfaith. (For the relevant
paragraph, see independent information below, pagag7)

In response to these observations the represemtathmitted that the applicant would
be treated “in the same way”. The Tribunal notet the representative may wish to
submit some independent information to supportiterpretation of the 2008 IRF
Report, as it appeared that the 2008 IRF Repateglonly the specific circumstances
expressed in it.

The Tribunal repeated that the 2009 IRF Reporedtttat the practice of non-
mainstream forms of Islam would generally expergemenimal discrimination.

The Tribunal asked the applicant if there was angtlelse he wished to add before the
hearing concluded. The applicant said that theae"igery slight difference” between
the Shi'a and Sunni groups. Despite this smalkdsfice there were many problems. If
someone was the Koranist, that was different frddu@ani. They would be seen as
against the Sunni. The applicant asked what woajpén to him. He said that it was
not possible to be silent. He would face perseaufibe spoke out. There would be
problems.

The Tribunal asked the applicant to describe thisguaition that he would face. The
applicant said over time, his beliefs had develogredl become stronger and stronger.
He would keep talking about his beliefs. He wouddskeen as influencing others. The
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police would become involved. It was against thve lde said “you could end up in
jail. If someone is outspoken and speaking fretblgy could face trouble.”

The Tribunal allowed time for the representativedaonment on the issues that it had
raised in regard to her submissions about the entignt information.

The representative requested an extension of tmieh was allowed by the Tribunal.

By facsimile, the representative submitted thainiga view that there was no
information relating to the persecution of Korasist Algeria may represent “a very
narrow understanding of the essence of the applcalaims”. She submitted that
Koranist beliefs are relatively new within the wabdf Islamic belief. Koranists are
known by other names. The representative also stdahthat the applicant's claims
need to be assessed with respect to the chan@ezsafqution due to his non mainstream
beliefs of Islam She submitted that a “Sunni Musimo converts to Christianity, for
example, is considered an apostate because a Mushin must remain Sunni. - the
accepted fact and this person no longer practisesi$slam.” She submitted that “the
fact that this person is now called a Christiamredevant. It is no different when [the
applicant] practises his Koranist views — that fachains he also is an apposite
because he, a Sunni Muslim has abandoned SunnirMuS§lhe also claimed that he
would be proselytising and seen as “shaking thé fafia Muslim which is forbidden in
Algeria.

The representative extracted information from tB8@2IRF Report, some of which was
discussed in the hearing and the remainder of wikisbt out in “independent
information” below. She also attached a copy o&ditle, which is already held on the
Department fileAlgerian Sunni converting to Shi’ite sect of Islgifhis article is
discussed below, paragraphs 114 and 115.)

The representative submitted that the persecufigtoanists in Egypt is “better
documented” than it is in Algeria. She submitted ithighly plausible that the
difference in reporting is not reflective of théusition”. She submitted that
“essentially, persecution of a Koranist in a predantly Sunni Egypt is not
significantly different to persecution of a Koranis a [sic] almost exclusive Sunni
Algeria.”

She also stated that the applicant had spent signiftime in Australia, utilising his
freedom to spread his beliefs and was clearlysétaf persecution if he were to return
to Algeria.

The representative submitted an English and Aredypy of an article entitle&vorld
Azhari: Qur'anis apostates — The Governor has igatrto establish the limitby
Mustafa Suleman, Cairo. (This article relates ®ttAnslationKoranis are Apostates
held on Department file, folio 57). Sheikh MahmaAshour is referred to a former
member of the Under-Azhar Islamic Research Acad@gypt). He had been speaking
during a discussion held by an Egyptian independewspaper in Egypt.

The representative did not further respond to therassues concerning her
submissions about independent information whichTttiteunal raised during the
hearing: refer paragraphs 71-73 and 76-77, above.



Independent information

91.

92.

93.

Koranists (Quranists) only accept the Koran asstile source of religious guidance.
Sources report that Quranists viewshawlithand Sinnah’splace in Islam vary. The

Ahl Al-Quran group appears to view bdiadithand $innahas unreliable, although
one of its followers considers that they shouldbmtejected out of hand. Quranists do
not consider themselves to be a religious secolitiqal party. Sources refer to Ahl Al-
Quran being founded in Egypt in the 1980s by Dnn&ld Subhy Mansour, a professor
at the Al-Azhar University in Cairo and dismissadlB87 because of his beliefs. One
article refers to these developments as being ‘dathistorically-rooted “Quran

Alone” movement with a rich intellectual heritag&’ 2007 Gulf Newsarticle noted

that the Quranist movement started in the 197@akistan and then spread elsewhere
(US Commission on International Religious Freed@@2Annual Report 200May,

p. 161; Al Sherbini, Ramadan 2007, ‘Egypt to furthpbe QuranistsGulf News 9
August http://gulfnews.com/news/region/egypt/egypturther-probe-quranists-
1.194832 — Accessed 9 November 2009; ‘The Sunniahtiee Quran!!'’(undated),
Quranists.org website http://quranists.org/ — Asedsl0 November 2009 ; Momen,
Moojan 1985An Introduction to Shi’i Islam: The History and Dooes of Twelver
Shi'ism Yale University Press, New Havgn173 — Attachment 4; EImarzouky, Nora
& Jones, Marisa 2007, ‘Crackdown on the Qurani§isiijl Society and
Democratization in the Arab Worltbn Khaldun Center for Development Studies, Vol.
13, No. 150, p.3
http://www.eicds.org/english/publications/civilsety/07/June07Issue.pdf — Accessed 9
November 2009 ; El-Khashab, Karim 2007, ‘Matter$aith’, Al-Ahram Weekly

Onling Issue no. 852, 5-11 July http://weekly.ahrameaxg2007/852/egl12.htm —
Accessed 9 November 2009; Witter, Willis 2007, ‘AsitQaeda base envisioned;
Exiled Egyptian cleric seeking to reclaim Islamvrar of ideas”, Washington Times

26 September).

The Quranist website (http://quranists.org/), &ttéd with a group named People-Pro-
God, describes a Quranist as “someone who folloe@€uran and the teachings that
are found in it”. It states that Quranists are &sown as “Ahlul-Quran, Quranies,
Quranites, Quraniyoona, Quran-aloners & Quranist€ontinues, however, “not all of
these Quranist groups hold the same opinions gmlat, Ramadan, the role of the
Hadeeth or Pilgrimage” (‘Welcome to the QuranisthRaDisclaimer’ (undated),
Quranists.org website http://quranists.org/ — Asedsl0 November 2009.

According to the Quranists.org website Quranistseliae following beliefs in
common:

Faith, Submission & Devotion to the god of Abrah@od bless him & Keep him)

Faith in God'’s prophets, laws & angels

Belief in the Quran as God’s message

Avoidance of Evil deeds & Racing towards all Good.

God & The Quran as our Guide

Prayer

Fasting

Respect for others’ freedom of religion & of cuttur

Doing Right by our families, friends, neighborsgnaints, the abandoned and those less
fortunate.

The study and practice of the whole Quran withliigience and reason as an axis of our faith.
The belief that extremism (Al-I'tidaa’u) is dislideby God.



The belief that Submission to God is the only ieligGod accepts from humanity (‘Quranist
Beliefs’ (undated), Quranists.org webditp://quranists.orgt Accessed 10 November
2009).

94. Al-Azhar University, based in Cairo, Egypt is a fams university in the Muslim world.
The university found 858969 has acquired “great prestige and reputation fo
authority in religious domains which it has kepthe present day”. Al-Azhar
University has reportedly rejected the views of Qheanists (Glassé, Cyril 2001, ‘al-
Azhar’ in The Concise Encyclopaedia of IslaBtacey International, Rev. ed., London,
p.72; Al Sherbini, Ramadan 2007, ‘Egypt to furthbesbe QuranistsGulf News 9
August http://gulfnews.com/news/region/egypt/egypturther-probe-quranists-
1.194832 — Accessed 9 November 2009.

95. No information could be found about Quranists irstkalia. The only information on
Quranists in Algeria found was that Ahl Al-Quranépresentative in Algeria is
Ibrahim Dadi (‘About Us’ (undated), Internationali@nic Centre website
http://www.ahl-alquran.com/English/aboutus.php#ig&ccessed 9 November 2009.)

96. Extracts from the 2009 IRF Report follow:

The Constitution provides for freedom of belief aminion and permits citizens to
establish institutions whose aims include the mtata of fundamental liberties of the
citizen. The Constitution declares Islam the steligion and prohibits institutions
from engaging in behavior incompatible with Islamiorality. Ordinance 06-03
provides for the freedom of non-Muslims to practiekgious rites, on condition that
the exercise thereof is in keeping with the ordagarthe Constitution, and other laws
and regulations and that public order, moralityd #re rights and basic freedoms of
others are respected. The law prohibits efforfgrtselytize Muslims, but it is not
always enforced.

There was no change in the status of respect ligiaes freedom by the government
during the period. In February 2008 the governmegian enforcing Ordinance 06-
03 which regulates non-Moslem practice. The Ordirancreased restrictions on
non-Moslem worship including court proceedings finds against some Christian
converts, however, the number of court cases dtin@geporting period is compared
with previous period decreased significantly......

Although society generally tolerates foreigners aitidens who practice religions
other than Islam, some local converts to Christyakept a low profile out of concern
for their personal safety and potential legal avadlad problems. Radical Islamists
harassed and threatened the personal securityr@& sonverts to Christianity.
Islamists continued to justify their killing of a@ity force members and civilians by
referring to interpretations of religious texts. 8im religious and political leaders
publicly criticized acts of violence committed metname of Islam. Anti-Semitic
articles occasionally appeared in the independexsisp Press reports concerning riots
between Maliki and Ibadi Muslim groups in Berrismeggested that sectarian
differences contributed to the violence

Section I. Religious Demography

The country has an area of 919,595 square miles.@ogulation of 36 million. More
than 99 percent of the population is Sunni Musliimere is a small community of
Ibadi Muslims in the province of Ghardaia. Unofficestimates of the number of
Christian and Jewish citizens vary between 12,0@050,000. The vast majority of



Christians and Jews fled the country following ipeledence from France in 1962. In
the 1990s, many of the remaining Christians andsdamigrated due to acts of
terrorism committed by Muslim extremists. AccordiegChristian community
leaders, evangelical Christians, mostly in the Kiglnggion, account for the largest
number of Christians, followed by Methodists andwhers of other Protestant
denominations, Roman Catholics, and Seventh-datists. A significant
proportion of Christian foreign residents are shidand illegal immigrants from
sub-Saharan Africa seeking to reach Europe; theirbers are difficult to estimate.

For security reasons, due mainly to the civil detfiChristians concentrated in the
large cities of Algiers, Annaba, and Oran in thel41990s.

During the reporting period, the press occasiomnaorted that Christian
proselytizing had resulted in significant numberdaslims in the Kabylie region
converting to Christianity; however, Christian szes reported those figures as
exaggerated. There were no standardized statistitise number of religious
conversions. Reporting suggests that citizensfaneigners, made up the majority of
those actively proselytizing in Kabylie.

Legal/Policy Framework

Conversion is not illegal under civil law, and afasy is not a criminal offense. The
Government permits missionary groups to conductdnitarian activities as long as
they do not proselytize.

Ordinance 06-03, which entered into effect in Seier 2006 and has been enforced
since February 2008, limits the practice of non-Muaseligions, restricts public
assembly for the purpose of worship, and callg¢Hercreation of a national
commission to regulate the registration process.drdinance requires organized
religious groups to register with the Governmeahtmls the importation of religious
texts, and orders fines and punishments for indafslwho proselytize Muslims.
Many representatives of churches and some humahts rigganizations reported that
the Government has not provided the administratieans to process and approve
requests to register non-Muslim religious groupdaurihe ordinance. The National
Commission for Non-Muslim Religious Services, tlwgrnmental entity responsible
for regulating the registration process for non-Museligious groups, reportedly
had not approved any requests for accreditatiomdoyMuslim religious associations
by the end of the reporting period. Christian eitig who converted from Islam
reportedly constitute the vast majority of the grewho have sought legal
registration.

Ordinance 06-03 made proselytizing a criminal adfsrand established the
punishment for it as one to three years in jail amdaximum fine of $6,945 (500,000
dinars) for lay individuals and three to five yéamgprisonment and a maximum fine
of $13,890 (one million dinars) for religious leasleThe law stipulates a maximum
of five years in jail and a $6,945 (500,000 dindirsy for anyone who "incites,
constrains, or utilizes means of seduction tentbngpnvert a Muslim to another
religion; or by using to this end establishmentseaiching, education, health, social,
culture, training...or any financial means." Anyonkoamakes, stores, or distributes



printed documents, audiovisual materials, or the With the intent of "shaking the
faith" of a Muslim may also be punished in this mam.

It is legal for citizens and foreigners to bringgmal copies of non-Islamic religious
texts, such as the Bible, into the country. Noa#skt religious texts, music, and
video cassettes are available, and two storesindhital sell Bibles in several
languages. Government-owned radio stations cordtithur practice of broadcasting
Christmas and Easter services in French. The Gmarhprohibits the dissemination
of any literature that portrays violence as a legite precept of Islam.

According to the Ministry of Religious Affairs, feate employees of the Government
are allowed to wear the hijab (headscarf) or crobse are forbidden to wear the
nigab (Islamic veil that covers the face)....

Government officials assert that Ordinance 06-G8sgned to apply to non-
Muslims the same constraints it imposes on Muslimgractice, Ordinance 06-03
and the Penal Code enable the Government to shwit doy informal religious
service that takes place in private homes or ifuded outdoor settings. Imams are
hired and trained by the state and observancewsfid services, with the exception
of daily prayers, can only be performed in statesaned mosques. Article 87 bis 10
of the penal code states that only government-aizbsbhimams can lead prayer in
mosques.

In September 2008 local press reported that théskynof Religious Affairs
dismissed 53 imams and closed 42 locations usaghfmuthorized Islamic worship.

The Government appoints imams to mosques and @eygeneral guidance on
sermon topics. The Government legally may prescageinapprove sermons before
they are delivered publicly during Friday prayénspractice, each wilaya (province)
and daira (county) employs religious officials éwiew sermon content.

All persons, including imams recognized by the Gomeent, are prohibited from
speaking during prayers at the mosque in a mahagig "contrary to the noble
nature of the mosque or likely to offend the cobresif society or serve as a
justification for such actions.” If an imam's serms suspected by a ministry
inspector of being inappropriate, he can be condake "Scientific Council”
composed of Islamic law scholars and other imams agsess the correctness of the
sermon. An imam can be relieved of duty if convokedtiple times. The
Government's right of review has not been exeraigigd non-Islamic religious
groups. The Government also monitors activitiesmasques for possible security-
related offenses and bars the use of mosques &s pgeting places outside of
regular prayer hours.

Article 87 bis 10 of the Penal Code establishastgiunishments, including fines of
up to $2,780 (200,000 dinars) and prison senteoicese to three years, for anyone
other than a government-designated imam who preanremosque. Harsher
punishments were established for any person, imgugbvernment-designated
imams, who acts "against the noble nature of thegme' or acts in a manner "likely
to offend public cohesion." The law does not spewifiat actions would constitute
such acts.

The country has no hate crime legislation



Restrictions on Religious Freedom

The Government continued to implement Ordinanc@36ancluding court
proceedings and fines against some Christian cts1vEne Government began
applying Ordinance 06-03 in February 2008, whicguled in the closure of
approximately 27 churches and legal action agameshbers of some Christian
groups

Although the National Commission for Non-Muslim Rgus Services convened
quarterly, most recently on April 7, 2009, it didtrestablish an administrative means
to implement the ordinance and Christian practéisrreported that it did not
approve any requests for accreditation by theigials associations. The
governmental commission was created to regulatesthistration process established
by Ordinance 06-03.

Leaders of the Anglican Church, the Seventh-dayeftigt Church, and other
Protestant churches reported that their applicationregistration remained pending,
in some cases for more than three years. SomergaMinistry of Religious Affairs
offered occasional legal guidance on associatias End noted that complicated
bureaucratic rules sometimes required that appicsibe resubmitted. According to
reports, some Christian groups did not attempbtaio legal status from the
Government. During the reporting period, churchugoreported that approximately
22 churches that lacked government recognitioneeeg and held services.

Section lll. Status of Societal Respect for Religi¢-reedom

In general, society tolerates foreigners who pecaateligions other than Islam.
Although some local converts to Christianity kedpwva profile out of concern for
their personal safety and potential legal and $pcablems, many openly practice
their new religion.

Radical Islamists, who seek to rid the countryhofse who do not share their
extremist interpretation of Islam, committed vidlewsts and posed a significant
security threat. Moderate Muslim religious and fxdil leaders publicly criticized
acts of violence committed in the name of Islanchsas the August 19, 2008 suicide
bomb attack in Issers that killed 46 and injureccddians.

A very small number of citizens, such as Ibadi Muslliving in the desert town of
Ghardaia, practice non-mainstream forms of Islamtier religions and generally
experience minimal discrimination. Press reportsceoning August 2008 riots
between Maliki and Ibadi Muslim groups in Berrianear Ghardaia, suggested that
sectarian differences contributed to the violefit®re were no reports, however, of
religious persecution or any official or unofficigstrictions on Ibadi Muslims
against practicing their religion.... (USDOS 208%IReport
http:/www.state.gov/g/drl/rls/irf/2009/127344.htrAccessed 1 December 2009)

97. The 2008 IRF Report states the following in regarthe treatment of Christian
converts in respect of proselytising, and illegaltgctising a non-Muslim faith.

On June 25, 2008, the Tissemsilt Court began ilrefrtwo local Christian converts,
Rachid Seghir and Djammal Dahmani, whom it had txted in absentia on
November 20, 2007, to 2 years in prison and fife&/¢(/75 (500,000 dinars) each on



98.

charges of proselytizing and illegally practicing@-Muslim faith. The case was
pending at the end of the reporting period. On B)r&#908, a Tiaret Court handed
Rachid Seghir a 6 month suspended prison senteca fine of $3,190 (200,000
dinars) on charges of evangelism. The Courts ireT@nd Djilfa charged three other
Christian converts, Jillali Saidi, Abdelhak Rakaimd Chaaban Baikel, on the same
grounds as Seghir; however, their cases were pgiadithe end of the reporting
period. In February 2008 in the town of Ain Al-Tkramear Oran, Seghir, Youssef
Ourahmane and another convert to Christianity fatedges under Ordinance 06-03
for "blaspheming the name of the Prophet (Muhamraad)Islam.” Their trial was
pending at the end of the reporting period. (US D@&national Religious Freedom
Report 200&ttp://www.state.gov/g/drl/rls/irf/2008/108479.htrAccessed 1
December 2009)

In a 2007 paper published by the European Uniwehsgtitute, George Joffe writes on
the threats to the safety of returnees in the folg terms:

In fact, it has long been the case that thregtetsonal safety face persons arrested for
involvement in terrorist activities inside Algerjgersons returned from abroad whom the
Algerian authorities suspected of involvement @oagation with terrorist activities in
Europe, and former members of the FIS who mayla¢ssuspected of such activities. For
persons who do not generate such suspicions —&&dan example, they are clearly
economic migrants, or have been involved in notitipal criminal activities and have
therefore been deported — there is probably bi#ieger of return, apart from interrogation by
the border authorities. However, if such a persiteen involved in investigations into
terrorist activities in Europe and this is knowrthie Algerian authorities, then there are
severe risks that he or she will face such treatmpeon return, even if they have not been
charged in Europe In short, the Algerian authasjtighatever assurance may have been
given, will detain and mistreat persons they cagrsid be involved in violence...(Joffe,
George 2007Britain and Algeria: Problems of ReturEuropean University Institute, pp.15-
16 http://cadmus.eui.eu/dspace/bitstream/1814/7984R3AW_AR_2007_03.pdf
Accessed 13 November 2009).

FINDINGS AND REASONS

99.

100.

101.

102.

The applicant travelled to Australia on an appdyerdlid Algerian passport and claims
to be a national of Algeria. A copy of the applitailgerian passport is held on the
Tribunal file, folios 49-54. The Tribunal acceptst the applicant is a national of
Algeria and has assessed his claims against Algsrias country of nationality

The applicant gives his religion as Muslim. He @laithat he will be persecuted on his
return to Algeria because as a Koranist he wouldidsed as Anti-Sunni or anti-
government. In practising his beliefs, his représtre claims, he would be seen as
proselytising, which is illegal in Algeria. The dgant also claims that he would be
persecuted as a failed asylum seeker if he wearetdion to Algeria.

The only physical act that the applicant claimed happened before he left Algeria
was that his uncle slapped him on one occasion wieapplicant queried a prayer
practice. The Tribunal accepts that this happengddes not consider that this
incident amounts to persecution as it is not syatenand discriminatory conduct, and
it did not involve serious harm to the applicant.

As noted in the hearing, the Tribunal had a fewceons about the applicant’s
evidence. He initially claimed in the hearing tovldeft Algeria because as a Koranist
he could not stay there any longer. However, inNrigten claims he claimed to have
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become a Koranist after meeting an Egyptian Kotani8ustralia. And the Tribunal
remains concerned that the he delayed applyingrfiiection for several years, even
though he has claimed to be oblivious of the precdswever, the Tribunal has
considered whether, if he is a Koranist, he coalddd to meet the Convention
criteria.

The applicant states that he considers that GodrenKoran are the basis of his faith,
without the Hadith and the Sunna.

The Tribunal accepts that the applicant’s belieid questioning of his family’s beliefs
could cause a strain in their relationships, paldidy with his father and uncles. They
may be annoyed. He could be ostracised by memlbéne éamily. There may be a
further incident such as that encountered on onasien with his uncle. However, the
Tribunal does not consider that this would amoardrsecution because it does not
involve serious harm. Further, during the hearhmgdpplicant told the Tribunal that he
would not expect any problems from his family menskiEhe were to return to
Algeria, even if they were against his views.

The 2009 IRF Report states that the Algerian Cturigin provides for freedom of
belief and opinion and permits citizens to estébinstitutions whose aims include the
protection of fundamental liberties of the citizen.

The applicant claims that although people sayttiee is freedom of belief in Algeria,
there is no freedom for him. The Tribunal considbed his claim is not supported by
actions of two appeals courts in the 2009 IRF Repoone of these cases the court
overuled a decision stating that the orginal sergefolated the Constitution which
provides for feedom of belief. In the other, thetageleased the men who had already
been detained for two months pending the appea . Trilbunal does not accpet that the
applciant has no freedom. There may be some coasegsi of the applciant expressing
his beliefs. Other, mainstream Islamic followeisuld disapprove. He may be
ostracised, and thought of as “weird” However, Thibunal considers this would be
the extent of the reaction. These consequencestdammount to persecution as they do
not involve serious harm to the applicant. The Umidl does not accept that applciant
cannot express his beliefs and that he would hmébto be silent.

On the basis of the independent information setbote in paragraphs 91 and 92, the
Tribunal accepts that Koranist beliefs are reldgiveew within the world of Islamic
belief and that Koranists are also known by ottenes. However, there is no
independent information available to the Tribumastipport the applicant’s claim that
as a Koranist he would be persecuted on his rétuddgeria. Further, taking a wider
view and categorising the applicant’s beliefs as-mainstream Islam, the Tribunal
considers the applicant will not face persecutmmhis beliefs if he were to return to
Algeria. According to the 2009 IRF Report 99% petaef Algeria’s population is
Sunni. However, the Report also indicates that Adgecitizens who practice non-
mainstream forms of Islam generally experience mim discrimination. The report
notes:

A very small number of citizens, such as Ibadi Muos living in the desert town of
Ghardaia, practice non-mainstream forms of Islamtier religions and generally
experience minimal discrimination. Press reportsceoning August 2008 riots
between Maliki and Ibadi Muslim groups in Berrianear Ghardaia, suggested that
sectarian differences contributed to the violefit®re were no reports, however, of
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religious persecution or any official or unofficiastrictions on Ibadi Muslims
against practicing their religion.

The Tribunal is of the view that the applicant’aiois that Koranists are perceived as
anti-Government and that he will be persecutedlgeAa for his religious beliefs are
not supported by independent information.

The representative submits that the Tribunal shbaice regard to the situation in
Egypt, in considering the applicant’s claims. Sppears to do this on the basis that
both countries have Sunni majority populations. ldeer, the Tribunal is not
persuaded that it should do so. They are differeantries, with different histories and
cultures, different constitutions and legal systeimgonsidering whether the applicant
is a “refugee” Tribunal must assess his claim&gard to Algeria, not Egypt or any
other North African country To do otherwise wouhdroduce irrelevant considerations.

The representative claims the applicant would ganded as an apostate in Algeria.
She submitted an Egyptian news article in suppdneoclaims. This article is entitled
Koranis are Apostates. Given this statement waserbgcan Egyptian Sheik during a
discussion in Egypt which was held by an Egyptiawspaper, the Tribunal considers
that it is entitled to place little weight on ttagicle.

The representative also claims that the applicantlavbe treated in a similar or same
way to a Sunni Muslim converting to a Shi'a MuslimAlgeria, and that such a
convert would face persecution.

In an email the representative made the followingnsissions giving a website address
http://www.unhcr.org/refworld/docid/49¢c75c6c5.htad supporting them:

In September 2008 the Algerian Interior Ministeolsp of harsh punishment for
those who act “against the noble nature of the mn@sgnd to reinforce government
control of mosques in order to control the probteyn of new Muslim rites from
overseas. In November 2006 the Algerian ministeetiucation dismissed 11
teachers for conducting Shite missionary work.anuhry 2007 a group was
investigated on the basis that they were proshgizo a certain Muslim creed among
a different Muslim community which is forbidden. \Whthe article refers to Shite
and the applicant is Korani the relevant issu@as both sects are persecuted not to
be mainstream Sunni Islam as required in Algeria.

The above link is to an article entitl@édgerian Sunni converting to Shi‘ite sect of Islam
CORI. Query ID: HCRO00O1E; 2 March 2009. The resgowas written in regard to
the following two request for informatiod: Description of the ethno-religious
composition of Algerian societ®. How does one convert from Sunni to Shia sects in
Algeria?What are the legal (including Sharia) or practicamifications, if any of such
conversions?The representative submitted a copy of the artlthe Tribunal (and a
copy of it is also held on the Tribunal file.) Red@t parts of the article are set out in
context below (bold font added)

Ethnicity

99% of the Algerian population are of Arab, BerbeArab-Berber mixed ethnicity
with Europeans making at less than 1% of the pdjpulaAlthough one US source
states that “almost Algerians are Berber in origot, Arabic” several sources
stressed an Arab-Berber history...



Since independence in 1962, programs of Arabisditise been introduced

regulating Society in public life as a result, maigerians identify as Arab... Berber
groups experienced the process of Arabisationraprassion of their cockerel and
linguistic identity. Reuters reports that tensibeswveen Arabs and Berbers stemming
from the economic, linguistic and religious diffeces have boiled over into clashes
periodically in the last 20 years...

Religion

... 99% of the Algerian population is Sunni Muslim bétMalikite School. The
Algerian Constitution declares Islam as the staieggion. Minority rights group
International states that all Berbers apart fronzdotes are Sunni Moslems.

Mozabites practice a form of Islam called Ibadi...

No information was found concerning the number of Bia Muslims or the nature
of their communities in Algeria...

Political attitudes towards Sunni-Shia conversion

The Centre on Islam, Democracy and the Futureeothslim World reports that in
the Middle East, “The Sunni-Shi’a divide is becoghancentral feature of regional
politics, reflect seeing the reaction of sortiesvttat they term the “Shia’a surge” or
“tide”...

The Economist reports that the Iranian Presidedtla& supreme guide of the
Muslim Brotherhood, accuse Israel and Americaiofisg Sunni-Shia tensions. Iran
is a Shia state and the Muslim brotherhood andénfiial Sunni organisation.

However, Arab media sources have reported thatarsions have Sunni Muslims to
Shia Islam is causing concern to government israbAand Muslim countries.

The Centre on Islam, Democracy and the Futureeoftbslim World reports that
Sunni governments in North Africa are “on alert’activity perceived to be
attempting to spread Shiism.

In November 2006 Algeria’s Minister of Educatisaportedly dismissed 11
teachers for conducting Shia’a missionary work (@giw the schools.
Teachers who are Shi'a expatriates from Iraq, SyméLebanon are held to
be primarily responsible for the spread of Shiismigeria, but Hezbollah's
al-Manar television channel is influential as well.

News source Al Aribya.net reports that the 11 teadrs were transferred to
administrative post to prevent them coming into cotact with students and were
forbidden to have any contact with this studentseported that this measure was
aimed at combating Shi'ite proselytism and as tmaler of conversions was
spreading in Algeria.

An Algerian news source reported in January 2087 gbcurity services opened
investigation into two Shi'a groups run by conventshe area of Mascara. The
groups were alleged to have been attempting t@®keliefs and convert young men
by holding debate meetings in houses and publieglaThe article reported the
executives of the Mascara Religious Affairs Direntas condemning this on the



grounds that proselytising to a certain Muslim dramong a different Muslim
community is forbidden....

Conversion process

The Washington Post and New York Post reported @@on from sSunni to Shia
can be as simple process in which a Sunni atteisié'ite mosque and adopts the
Shrite matter of performing in Islamic rightsFor more formal conversion, with the
Washington Post states that “a Sunni can go tdiee8teric and declare his belief
that the Prophet Muhammad's son-in-law Ali is faggtful heir, which Sunnis do not
believe...

Implications for Sunni’s who convert to Shiism

No specific information was identified about the inplications for individuals who
convert to Shiism However “sources” speaking to US media includingverts
wished to remain anonymous due to the sensitifith@issue and a fear of
recrimination.

The Algerian newspaper, ElI Khabar reported thapleeare fearful of openly
announcing their conversion and don't do so thrdagdief in the principle of hiding
one's course from those who do not share it, iaguh little being known about the
issue of conversion in Algeria...

Legal implications

The Algerian Constitution adopted on 28 Novembé®6l8rovides that freedom of
conscience and belief are inviolable (art. 36). deer, the US Department of State
reported that the Ordinance 06-03 in effect in Seyper 2006 and enforced since
February 2008, and the 2001 Penal Code for MuslionsWip limit the practice of
religions and restrict public assembly for the msgoof worship. It reported that the
law requires organised religious groups to regisidr the government and increases
punishments for individuals who proselytise Muslitistated that: “Credible
reporting indicates that the government has usegé¢nal code to restrict Shi'a
worship.”

The US Department reported that amendments toehal€ode in 2001 established
harsh punishments for any person, who act “ag#ieshoble nature of the mosque”
or act in a manner “likely to offend public cohesidut that the amendments do not
specify what action is to constitute such acts.

Radio France Internazionale reported in Septemb@8 ghat the Algerian Minister of
the Interior wants to reinforce government contnegr the mosques to respond to the
proliferation of new rights adopted from abroaddiReéFrance Internazionale also
stated that in addition to closing sites of norhatsed Muslims sects, the Algerian
government has decided to undertake a more extetraming of imams. The
Minister intends to give an accelerated and oldigetraining to imams in order to
favour a strict application of the malakite riteiffi pra ctice] and intends to reduce
the influence of practices from outside the country

114. The Tribunal does not accept the representatitaisdhat the applicant would be
considered an apostate on the basis that a SurslifMiconverting to a Shi'a Muslim
would be considered an apostate. First, it is agpbat there is no specific information
available about the implications of conversion fr8omni to Shi'a. The 2009 IRF
makes no mention of Shi'a and does not includedference that Ordinance 06-03 has
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been used to restrict Shi'a worship. Secondly,Tihieunal considers that it overly
simplistic to seek to compare the implications afiversion from Sunni to Shi'a to that
of Sunni to Kornanist, particularly when the “Sw$hia” divide “is becoming a central
feature of regional politics.”

The Tribunal does not accept that the applicantidvba persecuted by Sunni Muslims.

The representative also claimed that he woulddmed in the same or similar way to
Sunni Muslim converting to become a Christian; loelld be seen an apostate because
he abandoned Sunni Muslim. However, the Tribunakters that the independent
information available does not support these clalbdoes not accept that a Sunni
Muslim becoming a Koranist would be treated inghene was a Sunni Muslim
converting to a completely different religion.

Further, the 2009 IRF Report states:
Conversion is not illegal under civil law, and afasy is not a criminal offense.

The Tribunal has considered the applicant’s evideara the indpendent information.
It does not accept the applciant would be persdcagean apostate (or as a preceived
apostate) by anyone, including the State, socregeneral, his family, or his friend’s
parents.

The representative claims that the applicant hastsgpgnificant time in Australia
utilising his freedom to spread his beliefs anthexefore clearly at risk of persecution

in Algeria. The applicant gave evidence duringhibaring that he encourages others to
follow his beliefs. He talks to people who are wmij to listen, as long as it is doing no
harm and freedom is respected. The Tribunal actep®vidence. However, the
independent information available to the Tribuna¢sl not support the representative’s
claim that he would be at risk of persecution beeaaf his conduct in this regard in
Australia. The representative also claims thatdoes harm because if he were to return
to Algeria his activities would be seen as prosgiyy. The 2008 IRF Report notes that:

[T]he law prohibits efforts to proselytize Muslimsyt it is not uniformly enforced. The
Government interprets Shari‘a (Islamic law) as bapoonversion from Islam to any other
religion.

References in the 2008 and 2009 IRF Reports irrdeggproselytizing are in terms of
converting a Muslim to another religion. There @sinformation in the Reports to
support the representative’s claim that the laarigould be applied in regard to a non-
mainstream Muslim encouraging another Muslim téofelhis or her beliefs.

The applicant also claimed to fear persecutioreiféturns to Algeria as a failed asylum
seeker. The independent information available migE that returnees who have
labelled as terrorism suspects could face diffieslin Algeria. However, this is not the
case with the applicant. He does not claim to belired with any group, political or
otherwise. He knows only one Koranist in Australibe views that he expressed were
that other people’s religious freedom should beeeted. The applicant may be
guestioned on his return to Algeria about his staustralia. However, the Tribunal
considers that the applicant will not be perceiweduspected by the Algerian
Government as having been involved in internatio@brism.



122. The Tribunal has carefully considered the applisacitims. For the reasons explained
above, the Tribunal finds that the applicant dosshave a well-founded fear of
persecution for a Convention related reason irghsonably foreseeable future.

CONCLUSIONS

123. The Tribunal is not satisfied that the applicaniperson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfythe criterion set out in.36(2)(a) for a protection visa.

DECISION

124. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectian
440 of theMigration Act 1958. PRRRNM
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