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1. Issue

At issue in this case is the decision of a Ministethe Government made in an
administrative scheme, established as an exerteesgutive power, to deal with a
unique group of foreign nationals. It is submitted,the one hand, thatter alia, in
this scheme the Constitutional and Convention sigiitapplicants were required to be
considered in accordance with law. On the othedh&nvas submitted that neither
Constitutional nor Convention rights arose to besidered. Thus the nature of the
scheme is at the core of the appeal, and, withetpature of any judicial review.
Also, at the kernel of the case is the fact thatgbsition of a foreign national, who
failed in an application under the scheme, remiiasame as it was prior to the
application, with all relevant Constitutional andr@ention rights yet to be
considered. In this, and the related judgmentstetra ‘foreign national' means a
national other than an Irish citizen.

At the core of the case is the refusal by the Mamisf the second named applicant's
application under the IBC 05 Scheme.

2. Eight Cases

The Minister for Justice, Equality and Law Refotire respondent/appellant,
hereinafter referred to as the 'the Minister', dqgzealed from the judgments of the
High Court (Finlay Geoghegan J.) in seven casesenhe High Court quashed the
decision of the Minister to refuse applicationsfermission to remain in the State to



foreign national parents of Irish born children end scheme which he had
introduced. In the eighth case the Minister is aipg against the order for costs
made in the High Court. No submissions have yen Ine&de on this latter case.

3. These related cases are:

(i) Bode v. The Minister, Appeal No. 485/2006

(i) Oguekwe v. The Minister, Appeal No. 489/2006
(iif) Dimbo v. The Minister, Appeal No. 484/2006
(iv) Fares v. The Minister, Appeal No. 483/2006
(v) Oviawe v. The Minister, Appeal No. 480/2006
(vi) Duman v. The Minister, Appeal No. 482/2006
(vii) Adio v. The Minister, Appeal No. 481/2006
(viii) Edet v. The Minister, Appeal No. 005/2007

The Minister was represented in all the cases éy#me counsel. The same affidavit
of Maura Hynes, a principal officer in the Departef Justice, Equality and Law
Reform, was filed in all cases on behalf of the istier. Similar written submissions
were filed on behalf of the Minister in all cases.

4. The general facts and law relating to the Meristdecision in the administrative
scheme in the seven cases are set out in this grigmhe particular facts, law, and
decision of this case are set out herein, andttier geven cases are addressed in
separate judgments and orders.

5. In two caseQquekwe v. The MinisterandDimbo v. The Minister, there is a
second issue relating to the Minister's decisiansrders of deportation. These
matters will be considered and determined in therelevant judgments.

6. Minister's IBC 05 Scheme

The Minister made revised arrangements for theideretion of applications for
permission to remain in the State, on the baspgacgntage of an Irish born child born
before the 1st January, 2005. This was calledrible Born Child 05 Scheme and is
referred to as the 'IBC 05 Scheme'. This schemesearate from the Minister's
function under legislation, specifically under thamigration Act, 1999. The scheme
was described by Maura Hynes in her affidavit, wregplanation was in identical
terms in this and the related cases. There wasass-examination of Maura Hynes.
Maura Hynes was the officer in charge of the IBCS@heme unit.

The following is a shortened version of the faspaked to by Maura Hynes. The
State began to experience mass applications fturadpr the first time in its history
in the 1990s. Under Irish law a person born inainel was an Irish citizen from birth.
Reference was made Eajujonu v. Minister for Justice [1990] 2 IR 151

The Minister adopted a policy under which he usugithnted permission to remain in
the State to foreign national parents of Irish bahritddren. Occasionally the Minister
did refuse some applications, when he deemedtthats necessitated by the common
good. This occurred, for example, when a foreigiional parent had been convicted
of a criminal offence. The Minister granted leawedmain in the State, on the basis



of parentage of an Irish born child, to approxirhai®,500 foreign nationals between
1996 and February, 2003.

The judgments iih. and O. v. Minister for Justice, Equality and Law Reform
[2003] 1 I.R. 1, were delivered on 23rd Januar@}3Q@vhen this Court held that a
foreign national parent of an Irish born child diok have an automatic entitlement to
remain in the State with the child. As a resulthait case the Minister reviewed his
policy. The Minister decided that the separate gdoces for the consideration of
residency applications based solely on parentage ¢rish born child should cease
with effect from the 19th February, 2003. At thateda total of 11,493 applications,
which had been made on this basis, were outstanding

It was expected that the number births of childs&foreign nationals in Ireland

would drop significantly. However, this did not pgm. The Government proposed an
amendment to the Constitution. This was approvethéyeople in a referendum in
2004.

The effect of the amendment to the Constitution wwasxclude from automatic Irish
nationality and citizenship a child born to paremgher of whom was entitled to be
an Irish citizen at the time of the child's birflihere were some exceptions.
Legislative effect was given to the amendment lgyltish Nationality and
Citizenship Act, 2004, which came into force onJamuary, 2005. From that date it
was no longer possible for persons to bestow bishenship on their children by
arranging for their birth in Ireland. This law rexhd the number of applications for
asylum and reduced the proportion of asylum seekkoswere pregnant at the time
of arrival in the State. In this changing situattbe Minister considered the 11,000
outstanding cases which it had been decided wailtbhsidered individually.

Maura Hynes explained that it was decided thahberathan engaging in a case by
case analysis, as a gesture of generosity andagtjitb the persons concerned, a
general policy would be adopted of granting thoses@ns permission to remain in the
State, provided that they fulfilled certain critewhich were designed to reflect the
factors that had given rise to the decision to adagenerous attitude toward these
persons and to protect the public interest.

Criteria were established in formulating the IBC®¢heme. The following were
described. (a) Criminal activity of an applicantulebalways be a factor and would
weigh against the granting of permission to renmaithe State. (b) Persons who had
been resident in the State for some time (and edfpesince the birth of an Irish born
child), were a special category due to their conapavith the State. (c) To qualify

for inclusion in the scheme an applicant shouldehasen continuously resident in the
State since the birth of the child. (d) If a paresat not part of the same family unit as
the child, or not taking a role in the upbringirfglee child, his or her claim to remain
in the State on the basis of parentage was weaké&hed under the IBC 05 Scheme
applications might be refused if it appeared timaajplicant was not living as part of
a family unit with the child or otherwise not tagia role in the child's upbringing.

Maura Hynes deposed that the purpose of the IBSabme was to confer a benefit
on persons in the identified special category.dswot established in order to be a
means of family reunification. It was decided thahould be made clear to



applicants that they should accept as a conditidhear application, and of any grant
of residency, that such a grant would not conferlagitimate expectation that any
other person would be granted permission to remndime State.

A two year initial permission to remain in the $tatas to be granted, which might be
further extended at the Minister's discretion. Saigitant was subject to conditions,
being: (a) that a person would obey the laws ofStade and not become involved in
criminal activity; (b) that the person would makesgy effort to become economically
viable in the State by engaging in employment, teess, or a profession; (c) that the
person would take steps, e.g. training or languageses, to enable him to engage in
employment, business or a profession; (d) thap#rson accepted that the granting of
permission to remain did not confer any entitlenmrlegitimate expectation on any
other person, whether related to him or her ortaognter the State.

With a view to restricting the potential for abudehe scheme, it was decided that
applications should be accepted only from persehs, might come within the
scheme, for a limited period of time. The scheme iwroduced on the 15th January,
2005, and the closing date for the receipt of apgilbns was the 31st March, 2005.

Maura Hynes deposed that the rationale behinddiense was a measure of
generosity towards the closed category of fore@gonal parents who were in an
anomalous situation, which situation was not gamgecur. The scheme was
operated as an administrative scheme. The exammatiindividual applications did
not entail any examination of the 'underlying ngwif a claim to residency. It did not
entail any examination of rights of the Irish aitizchild. The scheme simplified the
Department's role of examining the cases. Ratlar émgaging in a substantive
analysis of the legal rights and claims of thehliggtizen child and the foreign national
parent, and all countervailing factors, it wouladbkle the disposal of very many cases
simply by verifying that the person qualified withthe terms of the scheme and had
submitted appropriate documentation.

On 14th December, 2004 the Minister announcedthi@gaGovernment had approved
his proposals for the Scheme. An advertisementplaa®d in the national

newspapers and the Department's website on 15tadar2005, setting out details of
the scheme. The closing date for receipt of apiptina was announced as 31st March,
2005.

7. Operation of the IBC 05 Scheme

A total of 17,917 applications under the schemesweceived and processed. A total
of 16,693 applicants were given leave to remaireutite scheme and 1,119 were
refused. (These figures are based on cases comple®lst January, 2006.)

There were a variety of reasons for refusing amdesapplicants failed on several
criteria, but in those cases only one reason foised was cited. The reasons were as
follows:-

Reasons for Refusal | Cases*
‘Continuous residence not proven 566
INo identity proven | 10|4




Granted refugee status | 94
Criminality | 78
No role in upbringing of IBC | 71
IBC born in 2005 | 48
INot the parent | 28
IBC & parent abroad | 34
IBC abroad | 33
/Applicant abroad | 21
/Already had status | 12
\Withdrew | g
Statutory declaration not signed | 7
Child not born in Ireland | 3
IDeceased applicants | 2

Each application was considered taking into accthainformation supplied by the
applicant on the form and the supporting documeXitapplications received by the
closing date were processed.

As a consequence of the IBC 05 Scheme it was stdainian behalf of the Minister,
that very many people obtained permission to renmaihe State who would have
been very unlikely to have been granted permisgrater an individual case by case

analysis.

A person who applied under the IBC 05 Scheme, hase application was rejected,
was in no worse position than he was before thersehwas introduced. If an
application was refused under the IBC 05 Schemeapipécant could still assert his
rights and his entitlement to remain in the State.

8. Documents

On 14th December, 2004, the Minister announceghutyication in the national
newspapers, revised arrangements for processimgsctar permission to remain
from parents of Irish born children. The termsha announcement were:

"Mr Michael McDowell TD, Minister for Justice, Eqlig and Law
Reform, has announced that the Government have aqaaoved his
proposals to introduce revised arrangements fopitbeessing of
claims for permission to remain in the State fréwa foreign national
parents of Irish born children with effect from lgatanuary 2005.

Announcing the new arrangements, the Minister 'Sdid Irish
Nationality and Citizenship Bill 2004 which will mmmenced with
effect from 1 January 2005, will enable me to dei#th these claims in
a decent, pragmatic and common sense way, asfdrbadsed. Each
case will be examined thoroughly and I intend angresidence only
to those people who can show that they have bestherd in Ireland
taking care of their Irish citizen children, hawa been involved in



criminal activity, and that they are willing to camt themselves to
becoming economically viable. They will be givee thpportunity to
work and to contribute fully to Irish society.’

The onus will be on applicants to show whey theyusth be granted
residence. Applicants will be required to providiequate proof of
their identity, their period of residence in Iraliamnd their relationship
with the Irish citizen child. Details of the apgieon procedure will be
published early in January 2005 and applicatiom®will be made
available at that time. Applications must be retarby the end of
March. In the meantime, people should prepare tekms by
obtaining the necessary evidence of identity, idiclg passports from
their countries of origin and birth certificategdple who had
previously applied for permission to remain on ltasis of their Irish
citizen child will be required to submit a new apation on the new
form.

The Minister added, 'The foreign national parertisish born children
born before the enactment and commencement ofethvdegislation
are in a unique position because of the citizen&gslation which has
been in place to date. With our new legislatiomiit no longer be
possible for non-national parents to bestow Irisizenship on their
child solely on the basis of his or her birth oa tkland of Ireland.
From now on, only children of non-national paremts have a
genuine prior link to Ireland, evidenced by beiagident here legally
for three out of the previous four years, will beiged to Irish
citizenship”.

A public notice appeared in the newspapers anti@Department of Justice,
Equality and Law Reform's website on 15th Janu2095. Under a heading stating:-
"Revised arrangements for the consideration ofiegibns for permission to remain
made by the non-national parents of Irish borndekih born before 1st January,
2005" it was stated:-

"1. This notice sets out details of the new arramg@s which are
being introduced with effect from today. Applicatefrom non-
national parents of Irish born children born befbr&anuary 2005 for
permission to remain in the State can be madeon BC/05. This
form is now available on our website at www.jusiiediard copies of
the form will be available with effect from 21sniery, 2005 at the
Department of Justice, Equality and Law Reform123urgh Quay,
Dublin 2, Garda District Headquarters stationsidet®ublin and at
all Reception and Integration Agency accommodatiemtres
countrywide. Forms will also be distributed to wars non-
governmental organisations working with immigraausl asylum
seekers. Blank forms can be photocopied and apiplsasubmitted
on photocopied forms.

2. Please note that if you have previously apgiegermission to
remain based on parentage of an Irish born chifblyar application



was not processed to a conclusion, you must regdpptompleting an
application form under this new scheme. If bothep#s are applying,
they must do so on separate forms. Completed apijoiis must be
submitted before the end of March, 2005. Appliaaiwill be
processed as quickly as possible.

3. Your completed application form should be accanigd by the
following documents:-

* Original passport/National Identity card (not &\dard) of the adult
applicant

* Original birth certificate for Irish born child

* 2 passport size photographs of the adult apgliEgach one signed on
back)

* Evidence of continuous residence in the Stateesine birth of the
child (utility bills, lease/rental agreements etc.)

* Letter from your Community Welfare Officer stajithe period that
you have been in receipt of welfare payments irState

« If you have been employed in the State, detditeat employment,
such as tax certificate, letter from employer etc.

Important: All documents must be original documeartd copies of
documents will not be accepted.

If you are unable to provide any of the above dosnts, please
include a note explaining why this is the casgoli have already sent
any of the above documents to the Department plseaetails.

[The emphasis is added]

4. Each applicant will be required to make a statutleclaration as to
their future conduct which must be made in fronad signed by a
Notary Public, a Commissioner for Oaths or a P€am@amissioner.

5. Each case will be examined on its merits andessful applicants
will be granted permission to remain for an inipairiod of two years.
Applicants will be required to acknowledge that ¢inanting of
permission to remain does not give any entitlenh@ainy other
person, related or not, to enter the State. Thierse does not make
any provision for persons granted permission tphled by family
members from outside the State.

6. Applications will be processed in the order inieh they are
received. In order to facilitate processing, quewvdl not be answered
over the telephone. All queries should be put iitimg and sent to the
following address:

Irish Born Child Unit
Department of Justice, Equality and Law Reform
P.O. Box 10003



Dublin 2
15th January 2005"

A reminder notice was published on 18th March, 2005

The second named applicant obtained an applickdrom The learned trial judge
found that the application form, at section 4, uraleeading of "Supporting
Documentation”, stated:

"The completed application form must be accompahiethe

following original documents (please tick confirgidocuments
included): the relevant heading is 'Evidence ofticmous Residence in
the State since the birth of the Irish born childility bills, lease/rental
agreements, etc.)'

Under this list there is then a note:

If you are unable to provide any of the above doentation, please
include a note explaining why this is the casgolf have already
supplied any of the above documents to the Depaittpiease give
details on the additional sheets provided.

From the copy of Mr Bode's application form it woalppear that he
did not tick any of the boxes listed but oppodiie televant one he
seems to have added a note, part of which wasodtitd in the copy
handed in but appears to read 'see additional form ...

With the copy of the form exhibited there are oy relevant
documents, the document from the Health Servicestiwve, the first
part of which appears to have been completed byBgde and shows
different addresses in Ireland from August, 2002il March, 2005
and the second part completed by the H.S.E. whoafirens weekly
welfare claims from the 25th July, 2002, to thehlAtgust, 2002 and
from the 22nd February, 2005, to date. The secocdrdent is from
the Dun Gibbons Inn and is dated the 8th March520@ confirms
that Mr. Bode is then a resident at the Dun GibdonsCo. Galway
and states that he arrived to join his family om 2ist February, 2005
and that his family had been living in the Inn grthe 17th June, 2004.
The final document of relevance attached to thdigmpn form is the
birth certificate of the citizen child. She was on the 13th
September, 2004. Mr. Bode is named as her fattehisraddress is
given in Nigeria.

However, in the application form in response togpecific question
“have you left the State for any reason since thé bf your first Irish
born child?” He has ticked the box “No”.

The documents supplied by Mr. Bode on their faeenat evidence of
continuous residency in the State since the birtiisodaughter on the
13th September, 2004. It can also be said thag #n@r inconsistencies



between his assertion that he has been so residdrihe address
given on the birth certificate. He has explainesldddress in the
affidavit grounding this application as being bgisen of the fact that
his partner had been in Ireland for a short peoitiime and he was
unsure of his status and did not wish to causeamyndifficulties with
the authorities in Ireland.

Mr. Bode has maintained in the affidavits sworthese proceedings
that he resided in the State since he arrivedihelely, 2002. He was
not cross-examined on his affidavit."

9. Parameters of IBC 05 Scheme

The parameters of the IBC 05 Scheme were set eatlglin the documents. The
scheme was a revised set of administrative arraagemit related to applications for
permission to remain in the State from foreignavadi parents of Irish born children
born before 1st January, 2005, in certain circunt&s. The applicant had to
complete an application form. There was a requirdrtigt the following documents
accompany the application form: (i) Original pas$o national identity card of the
adult applicant; (ii) original birth certificate ttie Irish born child; (iii) two passport
photos of the adult applicant; (iv) evidence oftownmous residence in the State since
the birth of the child (utility bills, lease/rengi@ements etc.); (v) letter from a Welfare
Officer stating the period the applicant had beereceipt of welfare payments in the
State; (vi) details of any employment. Also, eappli@ant had to make a statutory
declaration as to their future conduct. The matimen into account in the scheme
were stated in paragraph 6 above. The scheme waduced on the 15th January,
2005 and the closing date for the receipt of apgibois was the 31st March, 2005.

10. Parties

In this case Deborah Olarantimi Bode (a minor sinpdper father and next friend
Folajimi Bode), Folajimi Bode and Caroline Ola-Baate the applicants/respondents,
hereinafter referred to as the first, second arttilodl named applicant individually,

or collectively as 'the applicants'. The Ministethe respondent/appellant. The
Human Rights Commission was given leave to padtei@s amicus curiae on the
appeal by order of 23rd day of March, 2007, aneferred to hereinafter as 'the
Commission'. The Attorney General was joined a®acH Party.

11. Particular Facts

Particular facts relevant to this case includefdfiewing. Deborah Bode, who was
born in the State on 13th September, 2004, isigim ¢itizen and has resided in the
State continuously since her birth.

Her mother, Caroline Ola-Bode, the third named iappt, has been resident in the
State since June, 2004. She is a national of Nigém 10th October, 2005 she was
granted permission to remain in the State on h€rOB Scheme application.

Folajimi Bode, the second named applicant, is #itleer of Deborah Bode, is also a
national of Nigeria, and made an application uriderlBC 05 Scheme.

12. Application
The second named applicant filled in an applicatoom, dated 5th March, 2005, and



sent it in. This was described by the learned Highrt judge, and is set out in
paragraph 8 above.

13. Decision of the Minister
The decision of the Minister was conveyed to theosd named applicant by letter
dated 21st November, 2005, in the following terms:-

"Dear Folajimi Bode,

| am directed by the Minister for Justice, Equadityd Law Reform to
refer to your application for permission to remirthe State under the
revised arrangements announced by the Ministebaiafhuary 2005
for the processing of applications from the norievatl parents of Irish
born children born before 1 January 2005.

It is a requirement under the revised arrangentbatshe applicant
has been resident in the State with their Irismlabrild on a
continuous basis since the child's birth. Evidesfcguch residence is
required. In this case | note that you have notigex sufficient
evidence of residency in the State since the birfour child.

On the basis of the foregoing, | am not satisfied gnet the criteria for
the granting of permission to remain under thesewiarrangements
and, accordingly, your application is hereby retluse

Yours sincerely"

It is this decision which the applicants soughgiash, which the High Court has
quashed, and which is at the core of this appeal.

14. Leave to apply for Judicial Review for Reliefs
On the 30th January, 2006 the High Court (Finlapghegan J.) gave the applicants
leave to apply by way of an application for judigeview for the following reliefs:-

I. An order ofcertiorari quashing the decision of the Minister, dated
the 21st November, 2006, to refuse to grant peramdgs reside in the
State to the second named applicant.

II. A declaration that the Minister's decision &use to grant
permission to reside in the State to the secondedapplicant is
unlawful.

lll. A declaration that the Minister's refusal tagt permission to the
second named applicant to reside in the Stateistdaughter and her
mother (the first and third named applicants hgrnsiim breach of the
Constitution and the European Convention on HumightR

IV. An order ofmandamus requiring the Minister to determine the
second named applicant's application for permisganside in the
State by letter (undated) sent in December, 2000.



V. An order ofmandamus requiring the Minister to provide the
departmental file on the applicant's case to thpdicmt.

VI. A declaration, pursuant to section 5(1) of Exgropean Convention
on Human Rights Act, 2003, that the rule of lavsesout inO'Keefe

v An Bord Pleanala[1993] 1 IR 39, insofar as it governs the scope of
judicial review in respect of decisions concerrnimgdamental rights
protected by the Constitution and the European €otien on Human
Rights, is incompatible with the European Conventa Human

Rights.

15. Grounds for Judicial Review

The applicants' grounds for review were amendedlamamended grounds of the

application were:-
(1) The refusal to grant residency to the secomdetbapplicant is a
breach of the constitutional and legal rights @f #ipplicants. In
particular, it is in breach of the applicants' fgnnights as protected by
Articles 40 and 41 of the Constitution, and artilef the European
Convention on Human Rights Act, 2003.

(2) The refusal to grant residency to the secomdembapplicant is
disproportionate in circumstances where thousahftgeign national
parents have been granted residency in the St#te jpast 12 months.

(3) No grave or substantial reason exists for éfigsal to grant
residency to the second named applicant suchhibatfusal is in
violation of the Constitutional rights of the firsamed applicant and/or
the third named applicant. Further, the Ministes gaven no reasons as
to why a grave and substantial reason could es@gtiring his refusal

to permit the second named applicant to continsielean the State
with the first and third named applicants.

(4) The reason given by the Minister for the refdsarant residency
to the second named applicant is irrational, abytand/or
unreasonable.

(5) Further to (4), the reason given by the Mini$te the refusal to
grant residency to the second named applicanttiimaccordance
with law" by reason of which it is in breach ofiele 8(2) of the
European Convention on Human Rights, and is indire&the
Minister's duties under the European Conventiokloman Rights
Act, 2003.

(6) Further, the reason given by the Minister fog tlecision to refuse
to grant the second named applicant residency mimefall within
article 8(2) of the European Convention on Humaghki.

(7) The refusal to grant residency to the secomdetbapplicant
constitutes unlawful discrimination against thetfinamed applicant, in
breach of her constitutional rights and in violatif article 14 of the



European Convention on Human Rights. The applicam®deing
unlawfully discriminated against on the ground it second named
applicant has not provided sufficient evidence tieatesided
continuously in the State. They are thereby berywriged of the
opportunity to reside in the State together. There reasonable or
objective reason for the said discrimination, stnat it is unlawful,
and in violation of article 14 of the European Centiton on Human
Rights.

(8) The sole reason for the Minister's decisiorefase to grant
residency to the second applicant is not a prapesufficient, reason
for denying the first named applicant, an Irishzeih child, the
company of her father in the State. It fails togandy weigh the
constitutional rights of the Irish citizen childh@& reason is arbitrary
and has no legislative basis, such thatultisa vires.

(9) The Minister has unlawfully fettered his digara.

(10) The Minister has relied on the terms of an iastrative scheme
devised by him for which there was no statutory&uch scheme is
unlawful by reason of it containing requirementsttare contrary to
article 8 of the European Convention on Human Rigimd ofinter

alia being discriminatory, arbitrary, disproportionateational and/or
ultravires.

(11) The Minister took into account consideratiansl/or failed to take
into account relevant considerations in his denisorefuse to grant
residency to the third named applicant.

(12) The Minister acted in breach of the applicamgit to
constitutional and natural justice and to fair gduares.

(13) The applicants' fundamental human rights #ezt@d by the
Minister's refusal to grant residency to the secmsuthed applicant,
such that the applicants are entitled to adveilgamaeedings before
an independent body competent to review the redsortise decision
and the relevant evidence. The only forum for nenieat is open to
the applicants is judicial review before this Horalale Court to
confining itself to the so-called)'Keefe test" in reviewing the
applicants' case and the Minister's decision, sudview is
inadequate and contrary to the rights guarantedtéfzuropean
Convention on Human Rights. Further, insofar as itonourable
Court feels bound by the so-called'Keefe test", such is
incompatible with the European Convention on HurRaghts and, if
appropriate, the applicants seek a declarationaafmpatibility
pursuant to section 5(1) of the European Convertiohluman Rights
Act, 2003.

16. Grounds of Opposition
The Minister filed twenty two grounds of oppositidn essence it was stated that:-



1. The Ministerial scheme entitled IBC 05 was fodnaed introduced
to deal with the significant problems the Governtneas encountering
in the course of formation and administration ofrigration policy in
that post the Supreme Court decisionlir&'O v. Minister for

Justicé' individual consideration was required to be given
applications for leave to remain in the State, ikezbfrom foreign
national parents of Irish born children. The nurslarsuch applicants
were substantial, details were set out specifidallhe principal
affidavit. The Government determined to introduceadministrative
scheme to permit foreign national parents fulfglicertain criteria to
avail of the IBC 05 Scheme.

2. At all material times the Ministerial scheme vea® in which the
Minister would have absolute discretion. The caodg of the scheme
were clearly delineated and such terms and comgditicere more
particularly set out in the principal affidavit.\itas at all times
publicised and made clear that failure to complghvany of the
criteria rendered a foreign national parent ofreshlborn child
ineligible under the scheme.

3. At no time did refusal under IBC 05 mean, noeslit mean, that
Irish born children are not entitled to considematof their
constitutional rights and/or their rights undeicet 8 of the European
Convention on Human Rights, before any attemptadarto deport
their foreign national parents, nor does a refusder the IBC 05
Scheme mean that parents of Irish born childrematentitled to
consideration of such Constitutional Rights as timay have and such
rights under article 8 of the European ConventiotHoman Rights
before an attempt is made to make a deportatiogr andrespect of
them.

There was a traverse of the grounds for the juldiesaew. In addition:-
» The Minister submitted that the application wasnpature in that the
rights which the applicants assert are rights winghduly and
properly be afforded in the context of any consatien pursuant to
section 3 of the Immigration Act, 1999, as amendedgspect of the
second named applicant.

» The Minister submitted that the standard and sadpeview as
applied by this Honourable Court is compatible with European
Convention on Human Rights and is sufficient toueaghat such
rights are guaranteed to the applicants pursuahet&uropean
Convention on Human Rights.

» The Minister submitted that the applicants arg mothe context of
the within application, entitled to adversarial geedings before an
independent body competent to review the reasarthéodecision and
the relevant evidence.



17. The High Court Order
The High Court granted an order of certiorari, ongent, quashing the deportation
order dated the 7th February, 2005, relating tes#e®nd named applicant.

The High Court granted an order of certiorari qurglhe decision of the Minister
dated 21st November, 2005, refusing the applicaifdhe second named applicant
under the IBC 05 Scheme, and ordered that thecgpigin be remitted for
consideration and determination by the Ministeadoordance with law.

The High Court also granted an order of certiogaashing the decision of the 21st
November, 2005 on a separate ground of a breafzirgfrocedures

18. The High Court Judgment
18.1 IBC 05 Scheme
The learned High Court judge held, in relationhe generality of the scheme:-

"Considering each of the above documents | haveladad in
accordance with their plain meaning the revisedragements (which
became known as the IBC/05 Scheme) establishelaebjMinister] on
15th January, 2005 were, as the title of the naifddat date states,
“Revised arrangements for the consideration ofiagpbn(s) for
permission to remain (in the State)”. Further,gesons to whom they
were addressed were non-national parents of lash thildren born
before 1st January, 2005. Such parents were ingitpermitted to
apply for permission to remain in the State bagsahuhe parentage of
their Irish born child. The [Minister] by the annaement committed
himself to consider and determine applicationgfenmission to
remain in the State from parents of Irish borndit@ih born before the
1st January, 2005 made on form IBC/05.

There is nothing in any of the documents which eggly, or by
implication states that the revised arrangementsad@pply to a
person who was not continuously resident in théeStath his or her
Irish born child since the date of birth in the s2wof precluding such
persons from making an application on IBC/05.

The revised arrangements announced were esseiatigijsed
procedure for the making and processing or consigepplications to
remain in the State from parents of Irish borndigih born before 1st
January, 2005.

Insofar as reliance is placed on the IBC/05 Forohthe questions
asked in relation to continuous residency at [f#(&). the details
sought do not imply automatic exclusion from coasidion if a person
had left the State since the date of the birttheirtchild, rather that the
length of absence and reason for absence mayédwant!"

The learned trial judge referred to the multipleugrds and submissions of the parties.
It was noted that the primary submission was thaidecisions of the Minister were
invalid or unlawful in that they were taken in behaof personal or fundamental rights



of the citizen children guaranteed and protectethbyConstitution and the European
Convention on Human Rights, and that there werensagions alleging breach of
rights of foreign national parents. The learneal judge proposed to consider the
following grounds:-
"1. The taking of a decision to refuse a parenteey for failure to
meet a requirement of continuous residency witlsoasidering the
rights, including welfare, of the citizen childirsbreach of the citizen
child’s rights under Article 40.3 and 41 of the Gotution.

2. The taking of a decision to refuse a parentesssy for failure to
meet a requirement of continuous residency witlcoasidering the
rights of the child to respect for his/her privated family life is in
breach of the State’s obligations under articlé 8he European
Convention on Human Rights and consequently indbred the
[Minister's] obligations under s.3 of the Europ&onvention on
Human Rights Act 2003.

3. The requirement of continuous residency astar@ifor the
granting of permission to remain in the State ibrigach of the citizen
child’s rights under article 14, when consideredanjunction with
article 8 of the European Convention on Human Rigimd
consequently in breach of the [Minister's] obligatunder s.3 of the
Act of 2003."

In a lengthy and learned judgment the High Cowhtbonsidered Constitutional and
Convention rights of the applicants.

As to the criteria of review the learned High Cqudge held:-

"Insofar as the applicants allege that the [Minijsteeither the
establishment or implementation of the IBC/05 Saheated in breach
of the constitutional rights of the citizen childrer contrary to his
obligations under s. 3 of the Act of 2003, thenhsdispute is to be
determined by the Courts and in such proceedirgshhllenged
decision or implementation is subject to reviewthy courts."
The learned High Court judge, having addressedighés of the applicants, including
those of a citizen child, concluded:-
"For the reasons set out above | have reachealiiogving
conclusions.

1. The decision taken by the [Minister] on the agilon on IBC/05 of
the second named applicant as communicated irettee bf 21st
November, 2005 is unlawful as it was taken in bineaicthe first
named applicant’s rights under Article 40.3 of @@nstitution.

2. The decision of the [Minister] on the applicatiender IBC/05 of
the second named applicant communicated in ther let21st
November, 2005 is unlawful as it is in breach & [Minister's]
obligations under s. 3(1) of the European Convantio Human Rights
Act, 2003."



The High Court, therefore, found it unnecessargaiesider the challenge to the law
as stated i©'Keefe v. An Bord Pleanala[1993] 1 I.R. 39. The High Court made an
order of certiorari quashing the decision of thanigtier made on 21st November,
2005, refusing the second named applicant's apigiicander the IBC 05 Scheme.

18.2 Fair Procedures

The High Court also addressed the claim of thers#oamed applicant that there had
been a breach of fair procedures. The complaintthetsthe second named applicant
was not given any notice that the Minister congdehe evidence supplied with the
application form not to be sufficient evidence esidency in the State since the birth
of his child, nor was he given any opportunity od\yding further evidence. The

High Court stated that the issue was whether thedtér was obliged to give the
second named applicant an opportunity of providiurther or additional evidence
prior to making the decision.

18.3 High Court Judgment on particular facts

In relation to the second named applicant andskeel of continuous residence, and
other cases where the issue of continuous residense, the learned High Court
judge held:-

"Finally, it is clear from the form of letters santMr. Bode and the
other parents who were refused by reason of aréaitumeet the
requirement of continuous residence that theiriagpbn was
processed and considered under the revised arramgemd a
determination made that their application shoulddbesed.

In the formal notice of 15th January, 2005 the andication given of
the criteria which would apply in determining agglions made is at
para. 5:

“Each case will be examined on its merits ...”

In the announcement of 14th December, 2004 theifitéir] had
stated:

“... each case will be examined thoroughly and Inaté grant
residence only to those people who can show tlegthlave
been resident in Ireland taking care of their Iagizen
children, have not been involved in criminal adihnand that
they are willing to commit themselves to becoming
economically viable.”

In this judgment, | propose continuing to refettie revised

arrangements introduced by the [Minister] in Japu2005 as the

IBC/05 Scheme for the sake of simplicity. Howewerloing so, | do

not intend to confer any special status on thesegl’/arrangements."
The High Court found that the documents suppliethieysecond named applicant did
not provide evidence of continuous residency inStege since the birth of his
daughter on 13th September, 2004.



The High Court referred to the fact that Maura Hyimedescribing the procedure on
the IBC 05 Scheme had deposed that where applioaritied to supply certain
documents or information they were informed byeleind given time to reply. A
standard form letter for such a situation was eixtnib The High Court endorsed such
a procedure as fair, and it held:-

"However, on the facts pertaining to Mr. Bode thisreo evidence
offered on behalf of the [Minister] that he recelvbe type of letter
exhibited by Ms. Hynes. He has averred that hendideceive any
such letter. On his application form he had st#tetl he had not left
the State since the birth of his daughter. The ogmrus put in evidence
to the court as the supplied supporting documentatvidencing
residence in the State from September, 2004 ddmeb.

I have concluded that fair procedures did requneg he received the
type of letter seeking specifically documentatiemdencing residency
in the State from September, 2004 and giving hirogvortunity of
producing it within a specified period of time. $hs the procedure
which the Department recognised as being apprepfldtere is no
explanation as to why the omission occurred in¢hie. It is perhaps
understandable in the context of so many applinatimut the omission
in my view entitles the applicant to an ordecetftiorari on this
ground as sought.”

18.4 Mandamus and immigration history of second naed applicant

As to the application for an order of mandamushencircumstances where the High
Court had made an order of certiorari of the deaoisif the Minister, it was
determined unnecessary to make an order of mandagaursst the Minister in respect
of the free standing application for residency. ldger, the High Court proceeded
and considered the matter, and reference was rodtle second named applicant's
personal immigration history. It appears that hevad in the State on the 23rd July,
2002. He applied for asylum on 20th February, 2043was notified that the
Refugee Applications Commissioner was recommeniiiaghe be refused refugee
status. He did not appeal this recommendation.h@ridth March, 2003 he was
notified that the Minister proposed making a degiioh order under s.3 of the Act of
1999. By letter dated 29th May, 2003, his soligtorade representations under s.3
seeking leave to remain. On 23rd November, 200D#martment of Justice, Equality
and Law Reform informed the second named appl&anticitors that they would be
examining his case under s.5 of the Refugee A&S Edd s.3 of the Immigration
Act, 1999 and that any information for considenatshould be forwarded within
fourteen days. By letter dated 21st December, 288lititors acting for the second
named applicant informed the Department that tobersstnamed applicant had
become the father of an Irish born citizen childl@th September, 2004, reference
was made to the recent announcements as to apptiedbr residency for such
parents, and a request was made that no decisiorafde until he had time to make
an application. In the intervening time, on 13thlcBrmber, 2004, a clerical officer and
an executive officer had recommended that the Minsign a deportation order. The
Minister considered the matter on the 7th Februz®95, when a deportation order
was made. The deportation order appears to havesigreed without considering the
fact that the second named applicant is the fathan Irish born child. The



deportation order was sent to the second namedtappivith a letter dated 2nd
March, 2005, and required him to be at the GardeoNal Immigration Bureau on
Burgh Quay on 10th March, 2005. By letter datedd28arch, 2005, solicitors for the
second named applicant informed the Departmentihaiad made an application
under the IBC 05 Scheme and requested confirm#tiemo steps be taken to
execute the deportation order pending a decisidthanscheme. On 11th April, 2005,
such confirmation was given. When the second naapeticant's application under
the IBC 05 Scheme was refused by letter datedideember, 2005, the deportation
order was still in existence.

The second named applicant then made an applidatire Minister in an undated
letter, acknowledged by letter dated 8th Decen2@05. In that letter the second
named applicant applied for permission to residedland. He confirmed that he was
the father of an Irish born citizen child, that tfeld's mother had been granted
permission to remain in the State as parent ofiah titizen child. He made his
application on humanitarian grounds and as a paifeant Irish citizen child pursuant
to IBC 05 Scheme.

An affidavit was filed on behalf of the Minister which it was acknowledged that
because of the information furnished on the 21pte3eber, 2004 that the second
named applicant was a parent of an Irish citizeld ddorn on 13th September, 2004,
that:

"It will therefore be necessary to revoke the deggan order and
reconsider such representations as the second reggpédant may
make in respect of an application for leave to rienrathe State
pursuant to s.3 of the Immigration Act, 1999."
Because of the granting of the ordecetftiorari, the High Court held that it was
unnecessary to make an ordenmaindamus against the Minister in respect of the
subsequent free standing application for residency.

19. Grounds of Appeal
The Minister appealed against the orders and judgwfehe High Court, filing
twenty four grounds of appeal. These were as faloew

"The Scope and Terms of the IBC 05 scheme

1. The learned High Court judge erred in law anthat in her
construction of the "IBC 05 scheme" in so far as garported to
determine as a matter of fact that the IBC 05 Sehemas addressed to
all non-national parents of Irish citizen childieorn before the 1st of
January 2005.

2. The learned High Court judge misdirected heisdéiw and in fact
in her construction of the terms of the IBC 05 Subend in particular
as to whether or not continuous residence in theeSince the birth of
the Irish citizen child was a requirement of th€IB5 Scheme.

3. The learned High Court judge was misdirectedh lootaw and in
fact in purporting to find that evidence of conthus residence in the



State since the birth of the Irish citizen childsweot required prior to
consideration of an application under IBC 05 irntigf the fact that
there was no dispute between the Minister and ppécants to the
appeal that such a requirement was a term of tGeOB Scheme.

4. The learned High Court judge erred in law anthat in the
interpretation which she placed upon the IBC 05e8whin holding
that it was addressed to all non-national pareinissi citizen children
born before the 1st of January, 2005, whereassgor@per
construction it was addressed to all those norenatiparents of Irish
citizen children, born before the 1st of Januar§2@&ho could satisfy
the terms of the scheme.

5. The learned High Court judge erred in law anthat in holding that
the [Minister] was under a duty to treat the apgtlien under the IBC
05 Scheme as an application for permission to nemnaihe State
outside the terms of the scheme in circumstancesenthe second
named applicant would not have qualified underténms of the
scheme.

6. The learned High Court judge erred in law anthat in holding that
the Constitutional and/or European Convention ggiitthe Irish born
child were central to the IBC 05 Scheme in circlanses where
evidence of the rationale of the scheme as exglaméhe affidavit of
Maura Hynes indicated that the IBC 05 Scheme waptad by
reference to the anomalous position of non-natipaaénts of Irish
born children.

Constitutional Rights of the Irish Born Child in th e context of the
IBC 05 Scheme

7. The learned High Court judge erred in law anthat in finding that
in the establishment and adoption of the schendamuary 2005 the
[Minister] was required to have regard to the cibmtsbnal rights of
the Irish born child including the right to live the State and to be
reared and educated with due regard for its welfare

8. The learned High Court judge erred in law anthat in her
determination that the [Minister] had acted in lofeaf the Irish citizen
child under Article 40.3 of the Constitution.

9. The learned High Court Judge erred in law irdimg that a positive
decision in respect of an application pursuanh&IBC 05 Scheme
wasprima facie a decision which defended and vindicated the peiso
rights of the citizen child to live in the Statedaio be reared and
educated with due regard for its welfare.

10. The learned High Court judge erred in law diact or in the
determination of a mixed question of law and factdiling to give
any or any proper or adequate notice to the fattttie refusal of the



application by the second named applicant undelB6e05 Scheme
did not alter or affect his status within the State

The Separation of Powers and the Executive's Rola the
Formation of Policy in respect of the IBC 05 Scheme

11. The learned High Court judge erred in law itdimg that the
establishment and implementation of the IBC 05 8ehby the
[Minister] was subject to review by the courts attiean to ensure that
it was applied properly in accordance with the g&rm

12. The learned High Court judge erred in law ihrfg to accord
sufficient recognition to the exclusive respongipibf the executive in
the formulation and adoption of the IBC 05 scheme.

13. The learned High Court judge erred in law & weight which she
attached to the Irish born child's rights to beedaand educated with
due regard to its welfare and to have its welfaresalered in any

decision that might have effect upon it in the eahbf the [Minister's]
role in forming and implementing the immigrationipees in the State.

14. The learned High Court judge erred in law indanstruction of
section 3 of the European Convention on Human Riglst, 2003 so
as to apply it to executive functions without aimyitation in the
sphere of the formation and implementation of pglio accordance
with the constitutional separation of powers.

Grounds relating to the European Convention on Huma Rights
Act 2003

15. The learned High Court judge erred in law ited®ining that in
the establishment and adoption of the IBC 05 Sch@éagMinister]
was bound by the provisions of the European Cotmermmin Human
Rights Act, 2003.

16. The learned High Court judge erred in law antict in holding
that the first named applicant had establishedvater life in the State
such as to be entitled to the protection affordgthle European
Convention on Human Rights Act, 2003.

17. The learned High Court judge erred in law anoi/dact in
particular in holding that the first named applitanight to private life
in the State derived from her Constitutional rigghtive in the State.

18. Without prejudice to the foregoing the learkigh Court judge
erred in law and in fact in holding that the demmsio refuse the second
named applicant's application pursuant to the IBG6heme

interfered with, infringed or breached the asserigat to private life

in the State of the first named applicant;



19. The learned High Court judge erred in law anthct in holding
that the [Minister] was obliged in considering gupkcation under the
IBC 05 Scheme to ensure that a decision to refus@pplication in
accordance with the terms of the scheme was nptagisrtionate to
the ends sought to be achieved in the interedtseeafommon good.

Grounds relating to the learned High Court Judge'sinding that
there was a failure of the Minister to afford the Respondents
fairness of procedure

20. The learned High Court judge misdirected hérmsdaw or in fact
in holding that the [Minister] had not affordedrfarocedures to the
second named applicant in the manner in whichNhei$ter]
determined that the second named applicant hagraoweided adequate
evidence of continuous residency in the State.

21. The learned High Court judge misdirected hémsdaw or in fact
in the determination of a mixed question of law &t by failing to
give any or any adequate reasons of law as to ainpfocedures
required the second named applicant to be inforofi¢ide deficiencies
in the documentation he had submitted other tharefgyring to the
statements in the affidavit of Maura Hynes at paaply 33 thereof;

22. The learned High Court judge erred in law ifdhng that the
[Minister] was obliged to inform the second namegleant that the
documentary evidence of continuous residence il submitted
was insufficient to provide evidence of continuoesidence in the
State in circumstances where the learned High Godge had held
that the documents submitted did not on their faoge continuous
residence.

Grounds relating to the learned High Court Judge'siindings in
relation to separate and distinct applications forresidency in the
State

23. The learned High Court judge erred in law anfict in
determining that the [Minister], on receipt of gyphcation for
residency or leave to remain in the State fromrmameational parent of
an Irish born citizen must by a fair and properuing into the
circumstances of the citizen child and his/her famonsider §ic)
determine whether or not respect for and defentkeotindication of
the citizen child's personal rights as guarantgedrticle 40.3 of the
Constitution required that the [Minister] shouléthconsider the
application for residency.

24. The [Minister] contended that the said findimgs otiose in that in
light of the learned High Court judge's order afticeari of the
decision refusing the second named applicant'scagpioin under the
IBC 05 scheme, as in the circumstances, there wagcessity to
consider the said issue.



20. Submissions
Written and oral submissions were received by therCn this matter, and the appeal
was at hearing over three days.

21. Decision
I would allow the appeal of the Minister. My reasare as follows.

22. Executive Power

In this case one of the fundamental powers of teStases for consideration. In every
State, of whatever model, the State has the paweuritrol the entry, the residency,
and the exit, of foreign nationals. This powernsaapect of the executive power to
protect the integrity of the State. It has longrbescognised that in Ireland this
executive power is exercised by the Minister onalfedf the State. This was
described by Costello J. Pok Sun Shun v. Ireland[1986] I.L.R.M. 593 at 599 as:

"In relation to the permission to remain in thet&té seems to me that
the State, through its Ministry for Justice, mustda very wide powers
in the interest of the common good to control ajgheir entry into the
State, their departure and their activities witlhie State."
The special role of the State in the control oéfgn nationals was described by
Gannon J. irDsheku v. Ireland[1986] I.R. 733 at 746. He stated at p.746:-
"That it is in the interests of the common good @tate that it should
have control of the entry of aliens, their depatand their activities
and duration of stay within the State is and hanlyecognised
universally and from earliest times. There are amdntal rights of the
State itself as well as fundamental rights of tiaviidual citizen, and
the protection of the former may involve restrioBan circumstances
of necessity on the latter. The integrity of that8tconstituted as it is
for the collective body of its citizens within thational territory must
be defended and vindicated by the organs of thte Stal by the
citizens so that there may be true social orddniwithe territory and
concord maintained with other nations in accordamitie the
objectives declared in the preamble to the Corigdnd
I would affirm and adopt this description. Whiles taken by a State are often
restrictive of the movement of foreign nationale State may also exercise its
powers so as to take actions in a particular sanavhere it has been determined that
the common good is served by giving benefits oflercy to a category of foreign
nationals - as a gift, in effect. The inherent poafethe State includes the power to
establish amx gratia scheme of this nature. Such an arrangement iscti$tom
circumstances where legal rights of individuals rfedlyto be considered and
determined.

Exercising such power, in light of unique circunmst@s in Ireland in 2005, in addition
to the specific statutory procedures, a specialiaidinative scheme, the IBC 05
Scheme, was introduced by the Minister. The Minist#ained Government
approval. It was a generous scheme, for those wh@ avithin its criteria. It was an
example of the State exercising its discretionlltmaaspecific foreign nationals to
reside in Ireland. Yet, the foreign nationals seliained all rights under the formal
procedures.



The IBC 05 Scheme was administered by the IBC 06imithe Department of
Justice, Equality and Law Reform. It wasuageneris scheme. Under this scheme
leave to reside was granted on general principles.

The scheme was introduced by the Minister, exergigie executive power of the
State, to address in an administrative and genenaummer a unique situation which
had occurred in relation to a significant numbefooéign nationals within the State.
However, those who did not succeed on their apjpdicainder this scheme remained
in the same situation as they had been prior tio #pplication. They were still
entitled to have the Minister consider the Constihal and Convention rights of all
relevant persons.

The scheme enabled a fast, executive decisiomgavibenefit to very many people.
However, a negative decision in the IBC 05 Schemaat affect any substantive
claim for permission to remain in the State. Ineotivords, an adverse decision to an
applicant under the IBC 05 Scheme left the appticano worse position than he or
she was prior to the application as no decisionldesh made on any substantive
rights.

23. Decision on IBC 05 Scheme

The terms of the IBC 05 Scheme were set out cléautlye public documents of the
scheme and on the application form. One of theirequents was continuous
residence within the State since the birth of tighlborn child.

| am satisfied that the High Court erred in holdihgt there was nothing in the
documents which stated that the revised arrangenaghinot apply to a person not
continuously resident in the State with his orlnish born child since the birth of the
child. The public documents clearly stated thattiomous residence in the State with
the child was a requirement of the scheme.

The High Court then went on to consider whethdaat the second named applicant
had provided evidence of continuous residency aodd that he had not. The High
Court held that he had failed to meet this terrthefscheme and | would endorse that
finding. The consequence is that the second namgccant's application did not
come within the terms of the IBC 05 Scheme. Thgsapplication must fail.

The IBC 05 Scheme was a limited scheme, directéoréagn national parents of Irish
born citizen children born before 1st January, 20010 satisfied the terms of the
scheme. It was the duty of the Minister to conse&hesh application, to see if it met
the criteria of the scheme.

On the face of the documents furnished by the stoamed applicant, he did not
come within the scheme. The public notice statetlttie application form should be
accompanied bynter alia:

"Evidence of continuous residence in the Stateesthe birth of the
child (utility bills, lease/rental agreements etc.)
Such evidence was not provided. The decision oMimester was that the second
named applicant did not come within the schemehigsdpplication was refused.



There is no reason, to interfere with that decisibwas a decision made by the
Minister within the terms of the scheme.

The consequence is that the second named appbdanthe same position as he was
prior to applying under the IBC 05 Scheme. The ta@i his case have not yet been
addressed in a judicial or statutory procedure sgutive rights have not been
considered and continue as before. The decisidnmithe IBC 05 Scheme does not
lead to his deportation.

The IBC 05 Scheme no longer exists. It was a gersesoheme introduced and
administered by the Minister and it is concluded &no longer applicable.

There is no evidence that the scheme was not apilithe second named applicant
within its terms, or that any other than the cratef the scheme were applied. Indeed
the evidence is to the contrary. Thus the situatidme considered now is one post the
IBC 05 Scheme.

24. Misconceived

The basic premise of the applicants, and of thénidigurt, that the Constitutional and
Convention rights of the applicants were in issuthe IBC 05 Scheme, was
misconceived. Thus much of the pleadings, judgraadtsubmissions related to
matters not in issue.

The High Court found that the second named apglicad not complied with the
requirements of the scheme. However, it then féd error in its analysis of the IBC
05 Scheme.

| am satisfied that the scheme was an exercisgemiutive power by the Minister. It
did not purport to address, nor did it address,sfitartional or Convention rights. It
was a scheme with clear criteria. On the face efdthcuments the criteria were
applied to the second named applicant, and helftoleneet the criteria.

As the IBC 05 Scheme did not address Constitution@lonvention rights applicants
who were not successful were left in exactly thme@osition as they had been prior
to their application. There was no interferencenvaihy Constitutional or Convention
rights. Consequently, it was an error on behathefHigh Court to consider the
application of the scheme as an arena for decisigking on Constitutional or
Convention rights, whether they be; as consideyeithéd High Court: (1) the rights of
the child under Articles 40.3 and 41 of the Consitin; (2) Rights under article 8 of
the European Convention on Human Rights; or, (§h®iunder article 14 of the
Convention; or other rights. It follows, also, tiaestablishing the criteria for judicial
review, the High Court took too expansive an apgino&leither Constitutional nor
Convention rights were in issue, at issue was varathnot the Minister acted within
the stated parameters of the executive scheme.

Insofar as the issue of rights under the Constituéind the Convention were
considered and decisions made on these issueas id\premature analysis by the
High Court. Issues as to the Constitutional andveation rights of the applicants
have yet to be considered by the Minister. Insafathe review extended into this
arena it was in error.



This conclusion as to the Minister's decision igicient to determine the appeal.
However, | consider it would be of assistance ferrto the arena where
Constitutional or Convention rights may be conseder

25. Section 3 Immigration Act, 1999 - Deportation @ler

The fact that the applicant failed on his IBC 0:h&uoe application does not mean
that Constitutional or Convention rights will na bonsidered. The IBC 05 Scheme is
entirely separate from the Minister's function unithe Immigration Act, 1999, as
amended, where a decision may be made as to wiwethet a deportation order
should be made in respect of a foreign national.

In making a deportation order the Minister must pgnwith s.3 of the Immigration
Act, 1999, as amended. The Minister is requireldatee regard to a wide range of
matters in s.3(6) of the Immigration Act, 1999. kection states:-

"(6) In determining whether to make a deportaticaeo in relation to a
person, the Minister shall have regard to—

(a) the age of the person;

(b) the duration of residence in the State of thespn;

(c) the family and domestic circumstances of thsqe

(d) the nature of the person's connection withStage, if any;

(e) the employment (including self-employment) melcof the person;

(f) the employment (including self-employment) grests of the
person;

(g) the character and conduct of the person bathinvand (where
relevant and ascertainable) outside the Stateu@inad any criminal
convictions);

(h) humanitarian considerations;
(i) any representations duly made by or on beHati® person;
() the common good; and

(k) considerations of national security and puplicy, so far as they
appear or are known to the Minister."

Thus, bearing in mind the case law of this Cotw, Minister is required to consider
in this context Constitutional and Convention rggbf the applicants. This statutory
process provides a forum for consideration of #levant rights. The s.3 process is
sufficiently wide ranging for the Minister to exese his duty to consider
Constitutional or Convention rights of the applitsaThis has yet to be done in this
case as the pre-existing deportation order has dpa@shed on consent.



26. Unfair Procedures

The learned High Court judge held that there hashhenfair procedures. Maura
Hynes deposed as to the procedure in the IBC OBrehvhere applicants omitted to
supply certain documents; she stated that they inéyamed by letter and given time
to reply. A draft template letter was exhibitedMaura Hynes' affidavit. The High
Court endorsed such a procedure but held that tha&seno evidence that the second
named applicant received such a letter, and thaveeged that he did not receive
such a letter. The High Court held that fair prageg did require that he receive such
a letter, but that there was an omission in theec@®n the basis of that omission the
High Court granted an order codrtiorari.

The second named applicant had stated on his IB&pphkcation form that he had not
left the State for any reason since the birth efchild. However, the supporting
documentation which he furnished was limited totk&) statement from the Health
Service Executive that he had received welfare gaysifrom 25th July, 2002 to 14th
August, 2002, and from 22nd February, 2005 to 8#ndid, 2005; and, (b) a letter
from the hostel stating that he had arrived at lostel on the 21st February, 2005.
The birth certificate of the child, the first namagplicant, gave his address at the
time of her birth as No. 35, Okesegun Street, Neger

During the proceedings in the High Court it wasuadythat the second named
applicant had provided sufficient evidence of combus residence. The High Court
held that this was not so, and | would uphold fhmating.

On the face of the documents the second nameccappliid not prove that he came
within the scheme. This was a requirement of tihes®. Thus the Minister was
entitled to reach the conclusion he did on the duemnis.

While Maura Hynes averred that a letter was nowrssht to an applicant if
documents were absent, there was no obligation sodThe Minister was merely
required to consider the application within the &robthe scheme. There is no
general duty on an administrative body to givedpportunity to provide additional
material after the closing date for applicationeTact that the Minister may have
chosen to give a second chance does not makelilayation. The Minister's
obligation was to consider the application withie tequirements of the scheme.
Given the nature of the administrative schemefdbwial history presented by the
second named applicant, the documents providediheni@ct that the administrative
decision does not relate to any Constitutional @n&ntion rights, but leaves the
second named applicant in the same position asakgmor to making the

application, there was no breach of fair proceduard consequently the issue of an
order of certiorari does not arise. | reach thisiglen also because the second named
applicant has made submissions relating to the t@otisnal and Convention rights

of the applicants - which he wishes to be consiibsethe Minister, and which
matters have yet to be addressed, and which waldenaddressed in the IBC 05
Scheme. Consequently, there is merit in enabliegsdtond named applicant proceed
to address these issues in the appropriate praeg$ie process under s.3 of the
Immigration Act, 1999, as amended.

27. Right to Apply
The High Court found it unnecessary to make anrastimandamusto require the



Minister to consider the second named applicatdafsdsalone application to remain in
the State, per letter dated 6th December, 2005.edexrythe High Court then went on
to consider the Minister's legal obligation to ddes stand alone applications.

This is not now relevant in view of my decisiontbe nature of the IBC 05 Scheme,
and the consequences, and the applicability o Bi@rocedure under the Act of
1999. However, | consider it important to stateapynion, to clarify the
consequences of the decision.

The appropriate process within which to considens@itutional or Convention rights
of applicants is on the process under s.3 of theoA£999. This is the relevant
statutory scheme.

In addition, within the statutory scheme therermvpsion to revoke a deportation
order, see s.3(11) of the Act of 1999, which states

"The Minister may by order amend or revoke an ordade under this

section including an order under this subsection."
Thus, a person, such as the second named apphtoaid, notify the Minister of any
altered circumstances since the making of a dejpamtarder, such as the birth of an
Irish born child. On such natification the Ministgould have a duty to consider the
new information to determine whether to revoke podtation order. As the statutory
scheme makes this provision for such an applicatimre is no need to seek a further
process for a right to apply. The integrity of #ystem should be maintained, as long
as it protects the rights of the applicants, whiaoes in this case.

Consequently, it is my view that there is no fremnding right of the second named
applicant to apply to the Minister. The appropriatecedure is under s.3 of the Act of
1999, as amended, with the potential right to applger s.3(11) in the future if the
need to make such an application should arise.

28. Conclusion
For the reasons given | would allow the appeal.

The application was misconceived. The IBC 05 Schemasea scheme established by
the Minister, exercising executive power, to delxhaistratively with a unique group
of foreign nationals in a generous manner, on gépenciples. The parameters of
the scheme were set out clearly, and included @inesgent of continuous residence
in the State since the birth of the child. Therawa evidence of continuous
residence - indeed the evidence was to the conffale/scheme was administered by
the Minister within the terms of the scheme.

At no stage was it intended that within the ambihe scheme the Minister would
consider, or did the Minister consider, Constitnébor Convention rights of the
applicants. Thus the terms of the pleadings anlefppeal relating to the
Constitutional and Convention rights of the appiisavere misconceived and
premature. Applicants who were not successful éir tapplication under the IBC 05
Scheme remain in the same position as they hadliefere their application.



The Oireachtas has established a statutory schesgling that the Minister, in
considering the situation of foreign nationals,lishave regard to a wide range of
issues when making a decision under s.3 of the granon Act, 1999, as amended.
Constitutional and Convention rights are approphatonsidered at that stage. If
there is a change of circumstances then an applicatay be made to the Minister to
consider further matters under s.3(11) Immigrafat, 1999, as amended.

Consequently, | would allow the appeal and reveheealecision of the High Court.
Constitutional and Convention rights of the appiisahave yet to be considered by
the Minister. Such consideration may arise in titare in the statutory process under
s.3 of the Immigration Act, 1999, as amended. tassary, further matters may be
considered at a later date under s.3(11) Immignakict, 1999, as amended.



