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1. Two Issues

There are two issues before the Court in this dasst, there is an appeal from the
determination of the High Court to quash the deaisif the Minster under the Irish
Born Child Scheme 2005 (IBC 05 Scheme). Seconléretis an appeal from the
judgment of the High Court quashing the decisiothefMinister to make a
deportation order under s.3 of the Immigration A&99, as amended.

2. First Issue

The first issue in this case is the decision ofiaisfier of the Government, made in an
administrative scheme, established as an exerteesgutive power, to deal with a
unique group of foreign nationals. It is submittedthe one hand, thatter alia, in

this scheme the Constitutional and Convention sigiitapplicants were required to be
considered in accordance with law. On the othedh&nvas submitted that neither
Constitutional nor Convention rights arose to besidered. Thus the nature of the
scheme is at the core of the appeal, and, withetpature of any judicial review.
Also, at the kernel of the matter is the fact thatposition of a foreign national, who
failed in an application under the scheme, remiiasame as it was prior to the
application, Constitutional and Convention righgmaining yet to be considered. The
central issue is the refusal by the Minister ofseeond and third named applicant's
application under the IBC 05 Scheme. In this, d&edrelated judgments, the term
‘foreign national' means a national other tharrish titizen.



3. Eight Cases
The Minister for Justice, Equality and Law Refotire respondent/appellant,

hereinafter referred to as 'the Minister', has afgzefrom the judgments of the High
Court (Finlay Geoghegan J.) in seven cases wherklitfh Court quashed the
decision of the Minister to refuse applicationsfermission to remain in the State to
foreign national parents of Irish born children end scheme which he had
introduced. In an eighth case the Minister is appgagainst the order for costs
made in the High Court. No submissions have yem eard on this latter case. In
two cases, this being one of them, the High Cdsd quashed the decision of the
Minister to make a deportation order, under s.Bheflmmigration Act, 1999, as
amended, which the Minister has also appealedyduich is the second issue in this
judgment.

4. These related cases are:

(i) Bode v. The Minister, Appeal No. 485/2006

(i) Oguekwe v. The Minister, Appeal No. 489/2006
(iif) Dimbo v. The Minister, Appeal No. 484/2006
(iv) Fares v. The Minister, Appeal No. 483/2006
(v) Oviawe v. The Minister, Appeal No. 480/2006
(vi) Duman v. The Minister, Appeal No. 482/2006
(vii) Adio v. The Minister, Appeal No. 481/2006
(viii) Edet v. The Minister, Appeal No. 005/2007

The Minister was represented in all the cases éyg#me counsel. The same affidavit
of Maura Hynes, a Principal Officer in the Depanitnef Justice, Equality and Law
Reform, was filed in all cases on behalf of the istier. Similar written submissions
were filed in all cases.

5. Judgment on the appealsBode Fares Oviawe, Duman andAdio were
delivered by this Court on the 20th December, 20bié. general facts and law
relating to this first issue in all eight cases evset out in th&ode judgment. The
particular facts, law and decision of this casesateout herein.

6. Parties

George Dimbo (suing by his mother and next frifledihma Dimbo) is the first
named applicant/respondent, and is referred tariedter as 'the first named
applicant'. Ifedinma Dimbo is the second namedieppt/respondent, and is referred
to as 'the second named applicant' hereinafteelligh Dimbo is the third named
applicant/respondent, and is referred to as 'tiné ttamed applicant' hereinafter.

7. Particular Facts

The particular matter raised on the first issuthecase relates to the requirement of
continuous residence under the IBC 05 Scheme, whstle was considered also in
theBode case.

The first named applicant was born in Ireland anGth May, 1996 and is an Irish
citizen. His mother is the second named applicadthas father is the third named
applicant. The second and third named applicaetsnarried to each other and are



nationals of Nigeria.

The second and third named applicants applied uhédBC 05 Scheme. Their
applications were refused on the 16th August, 2069%eason of their failure to
establish continuous residency in the State simedirth of the first named applicant.
The facts are considered in detail later in theyent.

8. High Court Proceedings

The applicants brought High Court proceedings t@lehge the refusal of the
Minister on the 16th August, 2006 of the applicat@f the second and third named
applicants under the IBC 05 Scheme.

9. High Court Held

The High Court held on the 14th November, 2006, tthere were significant factual
differences between this case @wtle but that there was no substantive difference
in the analysis and conclusions in relation toaleged breach of the citizen child's
rights under article 40.3 of the Constitution. Téaned High Court judge pointed out
that inBodethe conclusion in the analysis relating to art®lef the European
Convention on Human Rights, that the citizen chéd a private right in the State
which demanded respect from the Minister, was basedrt on the fact that the child
had lived in the State since its birth. The Highu@deld:-

"The first named applicant herein has not livedtemously in the State since birth.
In August, 2005, he was nine years old. As it app&am the facts set out later in
August, 2005, he had spent approximately threesdmalf years in the State. Most
recently he had been in the State since Febru@fjh.He had been attending a
school in Co. Meath which he had previously attendben he had been in the State
in 2003. On the evidence in these proceedings satsfied that the first named
applicant had, by August, 2005, re-establishedater life in the State which
demanded respect from the [Minister]. It is cldatthe actively participated in his
school and school related activities, in whichtielaships had been formed in this
period”.

The High Court decision was based on the applicaifdConstitutional and
Convention rights of the Irish born child:-

"l am also satisfied, on the evidence presented,ttfe applicant has discharged an
onus of establishing that the refusal of his paseaqtplication under IBC/05 without a
consideration of his rights for those reasons getrotheBode judgment were in
breach of Article 8 of the Convention.

Accordingly, prima facie by reason of the conclusions reached inBbde judgment,
the applicants herein are entitled to ordersetiorari quashing the decisions of the
[Minister] dated 16th August, 2005 in respect @& siecond and third named
applicants as sought at paragraph 4(c) of themstteof grounds.”

The High Court referred to the untruths sworn kyygkcond named applicant in
relation to her time of residency in the State dadided not to exercise its discretion
to refuse an order akrtiorari on this basis. Contrary to what was sworn in affit]
the second named applicant admitted that theydfathe State in January, 2004,
returning with the first named applicant in Febyy&005. The High Court held:-



"My reason for so deciding is that, as appears filemBode judgment, the primary
ground upon which | have determined that the decitaken by the [Minister] on
those dates under the IBC/05 Scheme were invaligy reason of a breach of the first
named applicant’s rights guaranteed by Article 409.the Constitution and by reason
of a breach of the Minister's obligations unde3 ef the European Convention on
Human Rights Act of 2003, having regard to the&sabbligations under Article 8 of
the Convention in relation to the first named aggotit’s right to respect for his private
life. Accordingly, notwithstanding the very seridnieach by the second named
applicant of her obligations to this court and nguiegard to the apology tendered, it
does not appear to me that | should deprive, itiquéar the first named applicant, of
relief in relation to a matter which is of concéorhim and which | have determined
by reason of a breach of his rights guaranteedriglé 40.3 of the Constitution and
Article 8 of the Convention."

10. Appeal
The Minister has appealed against the judgmenbeadhers of the High Court.

11. Decision on the IBC 05 Scheme decision

I would allow the appeal of the Minister on thisuge. My general reasons are set out
in theBodejudgment. The particular facts of this case arfolews.

The second named applicant came to the State i d9@ student visa and she
attended University College Cork. Her son, the fi@med applicant, was born on the
6th May, 1996. On the 29th September, 1997, shegveaded leave to remain in the
State on the basis of her citizen child. She arditet named applicant left the State
and returned to Nigeria in 1998. She appears te haeturned to the State with the
child in 2002 and sought to have her earlier regigeextended. This was refused.
The third named applicant visited the State whisewife was a student. He then
came on a visitor's visa in early 2003. Theredfterthree applicants lived in the State
until January, 2004. The second named applicantteththat they left the State in
January, 2004. They returned in February, 2005.

On their return in 2002 and 2003 applications weegle to renew the second named
applicant's right to reside and the third namedieqpt made an application to reside
based on their citizen child. A notice of intentiondeport was served in August,
2003.

The fact that the applicants were not continuoussydent in the State was not
contested. The High Court found that the secondedlaapplicant admitted that such
was the situation.

The terms of the IBC 05 Scheme were establishexdlglby the Minister. The
scheme included a requirement of continuous resalenthe State, with the child.
The applicants did not meet that criteria. Theretbie Minister acted within the terms
of the scheme in refusing their application.

The appeal was misconceived. The IBC 05 Schemeawasiministrative scheme
established by the Minister exercising executivergrato deal with a unique group of
foreign nationals in a generous manner, on gempeiratiples. The parameters of the
scheme were set out clearly, and included a reapginé of continuous residence in
the State since the birth of the child. The schemg administered by the Minister



within the terms of the scheme.

At no time was it intended, within the ambit of #eheme, that the Minister would
consider, or indeed did the Minister consider, Gitutsonal or Convention rights of
applicants. Thus the grounds of the application@rttie appeal relating to
Constitutional or Convention rights were misconeéivand premature. Applicants
who were unsuccessful in their application underlBC 05 Scheme were in the
same position as they had been prior to the applita

It is manifestly clear on the facts that the apglits do not come within the criteria of
the IBC 05 Scheme and that the Minister was edtitbeso hold. Consequently, |
would allow the appeal of the Minister on this isstihe Constitutional and
Convention rights of the applicants remain to bestdered.

12. Second Issue, Deportation Order pursuant to SIBmigration Act, 1999, as
amended

The applicants also challenged two decisions oMhmester made on 1st February,
2006, to affirm deportation orders made in respétiie second and third applicants.
The deportation orders were made on the 28th A0®=,. The second and third
named applicants sought orderseftiorari quashing the decisions of 1st February,
2006 to affirm the deportation orders. In the peatirgs they did not seek orders of
certiorari of the deportation orders, though that had beeagtstan the statement of
grounds.

13. Background facts

The background facts are as follows. In the sunwh2005 the second and third
named applicants applied for asylum. This was ezfuand the applicants did not
appeal.

By letter dated 17th October, 2005, it was indiddteat the 2004 deportation orders
remained in place and that the Minister was theth@fview that they should be
enforced, but he gave a final opportunity to thgligants to submit written
representations as to why the deportation ordersldmot be effected. Submissions
were made on behalf of the second and third appbcand the first applicant by a
solicitor then acting for them by letter dated 2@ittober, 2005. Supporting
documentation was also included.

On the 8th November, 2005, an examination was roatte files of the second and
third named applicants. A decision was made, fiysa Clerical Officer and then by
an Executive Officer. Of the second named applisdit¢ the conclusion was:-
"Therefore, on the basis of the foregoing, | recancdthat the Minister, having also
had regard to Section 3(1) of the European Coneerth Human Rights Act, 2003 in
making his decision affirms the previously issuegaltation order in respect of Ms
Ifedinma Dimbo dated 28 June, 2004."

An Assistant Principal considered the file on 14t 21st November, 2005.

In November, 2005 the first named applicant wrbtee letters to the Minister telling
of his progress in school, stating his wish to renia Ireland, and in effect asking the
Minister to permit his parents to remain in Ireland



It appears that the same Assistant Principal censitithe first of these letters and
formed the view that there was nothing in thaeletthich would warrant the Minister
altering his view to sign the deportation order #melAssistant Principal made the
decision to affirm the deportation order. The deci®f the official was accepted by
both parties as the decision of the Minister.

14. Judicial review challenge to deportation orders
The applicants challenged the decisions to reaftivendeportation orders.

The principal grounds were:

1. The decision to deport was taken in breachefitst named applicant's rights as a
citizen under Article 40.3 of the Constitution hat

(i) it failed to give due consideration to the faand factors relating to the personal
rights including the right to remain in the Statel dhe welfare rights of the first
named applicant; and

(ii) it failed to identify a grave and substantiahson favouring deportation

2. The decision is invalid in that the Ministeri¢al to take into account relevant
considerations including the change in the citibgmt&aws and the IBC 05 Scheme
and the positive decisions made thereunder.

3. The decision to deport is in breach of the Meis obligations under s.3 of the
European Convention on Human Rights Act 2003 as# not taken in a manner
compatible with the State's obligation under agtilof the Convention.

Other grounds were advanced, but the High Coursidened it unnecessary to
consider them.

15. Minister's decision

At issue was the exercise of discretion by the Meripursuant to s.3 of the
Immigration Act, 1999, as amended.

The decision of the Minister was communicated @nlist February, 2006. It was
stated:-

"The representations have been considered undeo®8¢6) of the Immigration Act,
1999, as amended and Section 5 of the Refugeel 886, as amended (Prohibition of
Refoulement). The outcome of these considerat®iisat the Minister's earlier
decision to make a deportation order remains urgdthas there is nothing contained
therein, that would cause the Minister to alterd@sision. Enclosed is a copy of the
deportation order and a copy of the Minister'sHertconsiderations."

16. High Court judgment on the deportation orders
The High Court held:-

"l have carefully considered each of the above dwmis and have firstly concluded
that the decision taken was in breach of the fisshed applicant’s rights, in that it
failed to give due consideration to the facts awaldrs relating to the constitutionally
protected personal rights of the first named applic



Even if one were to consider this only in relatiorihe personal right of the first
named applicant to live in Ireland and not to cdasthe additional welfare rights, |
would reach the same conclusion. In the two exating on file the only reference

to the citizen child is a standard statement imtidal form to that in the examination
on file in theOguekweproceedings that the child is a citizen of Irelasdhot or

could never be subject to deportation and thatpresumed that if the Minister agrees
to deport the parent that she will preserve thdljanmit by taking the child with her
thereby preserving the child’s right to the card protection of his family under
Article 41 of the Constitution.

Detailed representations had been made as to tlésdthooling. He was by
November 2005 nine and a half years old and intfioclass in a Dublin school and
demonstrated to be fully participating and achigvin

The first named applicant wrote a letter dated Nitkiember 2005 directly to the
[Minister] requesting that his family not be deait

There is no factual consideration of the circumstarof a nine year old citizen boy at
school in the State, who has a right to live in$t&te and does not wish to leave the
State.

Furthermore, there is no consideration of the fatwatters relating to the right of the
first named applicant to be educated and reardddué regard to his welfare as |
have concluded is necessary to comply with theeStguarantee of his rights under
Article 40.3 of the Constitution.

The documents do not expressly identify any intarehe common good which or
grave and substantial reason which is stated winedeportation as required by the
decision inA.O. & D.L. v. Minister for Justice 1 I.R. [2003] 1.

However, the examination on file in considering mh&tters set out at s. 3(6)(j) of the
Act of 1999 under the head of the common good state

It is in the interest of the common good to uphiblel integrity of the asylum and
immigration procedures in the State."”

The learned High Court judge referredd®. & D.L. v. Minister for Justice [2003]
1 1.R. 1, and held that in November, 2005, the BBCScheme and decisions taken
thereunder were part of the immigration procedureke State, and were directly
relevant to the applicants. The learned High Cpuage referred to Hardiman J.'s
words that 'the consideration of individual cadesud as far as possible be
consistent one with the other'.

The High Court concluded that the Minister hadef@ito have regard to relevant
considerations and that accordingly the decisios nat taken in a proper manner. It
was held:-

"Finally, | have concluded that this decision wkanade in breach of the
obligations of the [Minister] under s. 3 of the Bpean Convention on Human Rights
Act 2003 for the following reasons.



As already concluded the citizen child had a paude in the State in November
2003 which demanded the respect of the [Minister].

Prima facie, the decision to deport the mother (and the fatiseath interference with
the right of the citizen child to respect for hrsvate life in the State. The result of the
deportation is that the child has to leave theeStaimaintain his family life with his
parents, with the consequent interference in hiate life in the State.

Theprima facie interferencaloes not of course mean that a decision to depbere
the father or the mother will necessarily be inaateof Article 8 of the Convention. It
does however mean that the applicants have disethidhg onus of establishing that
the [Minister] was obliged by Article 8 of the Cantion to consider and determine
the questions set out in tRuekwejudgment, if this decision is to be justified unde
Article 8. Those questions were not addresseddareiamination on file, nor was
there any submission made seeking to justify tlugsan in accordance with article 8.
Accordingly, the decision taken must be considéodake in breach of the citizen
child’s right to respect for his private life underticle 8 and the [Minister] to be in
breach of s. 3 of the Act of 2003.

| have assumed that as no separate submissionsna€iein respect of the
examination on file and other considerations legdinthe decision in respect of the
third named applicant, that they were identicahtuse of the second named applicant
and the same conclusions apply.

Having concluded that the process by which thesii@tiwas taken was in breach of
the first named applicant’s rights and the [Miniseconstitutional and statutory
obligations, it is unnecessary for me to consiarfarther submissions, including
the challenge to the so-called rule of law as deitezd inO’Keeffe v. An Bord
Plean&la[1993] 1 I.R. 39."

The High Court granted ordersadtiorari of the decisions communicated to the
second and third named applicants by the letteisiFebruary, 2006, affirming the
deportation orders made in 2004.

17. Grounds of Appeal

The Minister has appealed from the orders of thghHiourt quashing the deportation
orders. The grounds stated in the Notice of Appeaik similar to those filed in
Oquekwe and Ors v. Minister for Justice, Equality and Law Reform. However,
they are not identical, and the later grounds ase Gpecific.

The initial grounds of appeal related to the IBCS¥heme, and are not recited. The
grounds filed relating to the deportation ordees-ar

24. The learned High Court Judge erred in law daah in the weight that she
attached to the rights of the Irish citizen chiidhe context of the [Minister's]
responsibility in the formation, implementation amforcement of the State's
immigration policies and enforcement of its immigva laws;

25. The learned High Court Judge erred in law daat by holding that the [Minister]
was required to conduct an inquiry into the fansilgumstances of a proposed



deportee beyond a consideration of the representatdocuments and information
submitted by the proposed deportee or alreadyempdssession of the [Minister];

26. In particular, the learned High Court Judgeeiin law or in fact by holding that
the [Minister] was required to inquire into andeakto account the educational
facilities and other conditions available to thishrcitizen child of a proposed
deportee in the country of return in the event that child was to accompany the
proposed deportee;

27. The learned High Court Judge erred in law daat in holding that in any case of
the proposed deportation of a foreign national piaoé an Irish citizen child, the
[Minister] must carry out a detailed fact specdansideration of the child in relation
to his age, current educational progress, develapared opportunities within the
State in the context of his family circumstancethim State as well as the educational
and other relevant conditions and development dappities that would be available
for him in the country of return;

28. The learned High Court Judge erred in law daah in holding that the [Minister]
had not adequately considered the facts and citesnoas concerning the [applicants]
prior to affirming the deportation orders;

29. The learned High Court Judge erred in law daah in holding that the [Minister]
had not adequately considered the [first namedaegls] rights prior to making the
deportation orders;

30. The learned High Court Judge erred in law daah in holding that the

[Minister's] decision to affirm the deportation erdn respect of the [second and third
named applicants] failed to identify any grave anlstantial reason favouring their
deportation;

31. Furthermore, the learned High Court Judge emréalv or in fact in failing to
consider the Departmental submissions of the 8telhtoer 2005 and 21st November
2005 as a whole;

32. Further or in the alternative, the learned Huglurt Judge erred in law in holding
that the [Minister] or his officers, prior to makjror affirming deportation orders,
must expressly record a consideration of the falgwnatters set out by the judge at
pages 16-17 of her judgment, namely:

1. Whether or not the proposed decision will cansgian interference with the
exercise of the applicants' or other family memhaghts to respect for his or her
private and family life.

2. Unless a conclusion is reached that the propdseidion will not constitute
interference, as that term has been construedebiuhopean Court of Human Rights,
then:

1) Is the proposed decision being taken in accardawnth law; and

i) Does the proposed interference pursue a legitnaim i.e. one of the
matters specified in article 8.2



iii) Is the proposed interference necessary inmadaigatic society, i.e. is it in
pursuit of a pressing social need and proportiottatee legitimate aim being
pursued.

Issue of Proportionality
33. The learned High Court Judge erred in law daat by holding that the [Minister]
was required to carry out a decision-making procester which, prior to making or
reaffirming a deportation order, he had to deteentirat the deportation order was a
reasonable and proportionate decision having retgattte personal rights of the Irish
citizen child,;

34. The learned High Court Judge erred in law ilding that the [Minister] was
required to demonstrate that deportation of thedsd and third named applicants]
was reasonable and proportionate by measuringréve @nd substantial reason
favouring deportation against the rights of theHrcitizen child;

Grounds of Appeal relating to the Judge's findingsn relation to the decisions to
reaffirm the deportation orders in light of the European Convention on Human
Rights

35. The learned High Court Judge erred in law daah in holding that the [Minister]
had failed to consider whether or not the depamatif [the second and third named
applicants] would constitute an inference with aéipglicant's family life or with the
private life of the [first named applicant];

36. The learned High Court Judge erred in law daat in holding thaprima facie,
the decision to reaffirm the deportation orderseispect of the [second and third
named applicants] was an interference with thet wglthe [first named applicant] to
respect for his family or private life;

37. The learned High Court Judge erred in law daah in holding that the [Minister]
had not considered the matters referred to in kr8¢2) of the European Convention
on Human Rights either adequately or at all;

Grounds relating to the Learned High Court Judge'sfindings of the relevance of
the IBC 05 Scheme to the decision whether or not @ffirm the deportation
orders

38. The learned High Court Judge erred in law daah by holding that by
introducing the IBC 05 Scheme, the [Minister] boumichself to consider the issue of
whether or not to make or affirm deportation ordargespect of the non national
parents of Irish citizen children in any way ditetly from that previously pertaining;

39. The learned High Court Judge erred in law daah by characterising the IBC 05
Scheme and decisions taken under them as conggitupart of the immigration
procedures in the State in November 2005;

40. The learned High Court Judge erred in law daat by holding that the [Minister]
was bound to consider whether or not to affirmdbportation orders made against



the [second and third named applicants] in a maomesistent with the IBC 05
Scheme as the learned High Court Judge charadtet;jse

41. The learned High Court Judge erred in law daat by limiting or fettering the
[Minister's] discretion in the determination whetloe not to make or affirm a
deportation order in respect of the non nationa¢miaof an Irish citizen child;

42. The learned High Court Judge erred in law daat by holding the creation of the
IBC 05 Scheme to be material to the [Minister'sjsideration whether or not to
affirm the deportation orders in respect of thegswl and third named applicants] in
circumstances where their applications under therse had been refused on the
ground that they did not meet the conditions ofdtieeme;

Grounds relating the to use of untruthful submissims and evidence on the part
of the [second named applicant]

43. The learned High Court Judge erred in law arfdgt in granting an order of
certiorari of the [Minister's] decisions to refube applications under the IBC 05
Scheme notwithstanding that the [second and tlarded applicants] had provided
misleading information in their applications;

44. The learned High Court Judge erred in law arfdgt by failing to accord any or
any sufficient weight to the obligation on the [ged and third named applicants] not
to provide untruthful information in their applicat under the IBC 05 Scheme;

45. The learned High Court Judge erred in law daa in failing to accord any or
any sufficient weight to the fact that the [secamdl third named applicants] had
provided misleading information to the [Ministen]their submissions as to why they
should be permitted to remain in the State;

46. The learned High Court Judge erred in law daat or in the exercise of her
discretion in granting relief to the [applicantsitwithstanding the misleading
information furnished by them and the misleadingteats of the grounding affidavit
of the [second named applicant].”

These grounds of appeal raise several specifiesssbe nature of the consideration
required to be made by the Minister of the facksvant to the rights of the citizen
child; the type of consideration to be given taesrelating to the child, including the
education of the child in the State and in a prospe other country; the type of
inquiry which is required of the Minister; the iddication of a reason for the
deportation; whether the Minister should recordcgeconsiderations prior to
making deportation orders; the issue of proportigndhe European Convention on
Human Rights; the relevance of the IBC 05 Schemetle untruthful submissions
and evidence of the second named applicant.

18. Law and the Constitution
The law relevant to this appeal includes the Cantsin of Ireland, statutory law, and
the European Convention on Human Rights.




18.1Statutory Law

The relevant statutory law on deportation referablhis case is to be found in s.3 of
the Immigration Act, 1999, as amended by s.10 @& Migal Immigrants

(Trafficking) Act 2000, which provides:-

"3—(1) Subject to the provisions of section 5 (pratioin of refoulement) of the
Refugee Act, 1996 , and the subsequent provisibtiesosection, the Minister may
by order (in this Act referred to as “a deportatwder”) require any non-national
specified in the order to leave the State withichsperiod as may be specified in the
order and to remain thereafter out of the State.

(3) (@) Subject to subsectiqh), where the Minister proposes to make a deportat
order, he or she shall notify the person concemediting of his or her proposal and
of the reasons for it and, where necessary andigpesthe person shall be given a
copy of the natification in a language that hetoe anderstands

(b) A person who has been notified of a proposal updeagraph (a) may, within 15
working days of the sending of the notification,k@aepresentations in writing to the
Minister and the Minister shall—

(i) before deciding the matter, take into consitlereany representations duly made
to him or her under this paragraph in relatiorhi proposal, and

(i) notify the person in writing of his or her dsimn and of the reasons for it and,
where necessary and possible, the person shaiVée g copy of the notification in a
language that the person understands.

(4) A notification of a proposal of the Ministerdar subsection (3) shall include—

(a) a statement that the person concerned may mpkesentations in writing to the
Minister within 15 working days of the sending iantor her of the notification,

(b) a statement that the person may leave the Stibectthe Minister decides the
matter and shall require the person to so inforenMimister in writing and to furnish
the Minister with information concerning his or le@rangements for leaving,

(c) a statement that the person may consent to thkenghaf the deportation order
within 15 working days of the sending to him or béthe notification and that the
Minister shall thereupon arrange for the removahefperson from the State as soon
as practicable, and

(d) any other information which the Minister consglappropriate in the
circumstances.

(5) The provisions afubsection (3) shall not apply to—

(a) a person who has consented in writing to the ntpkf a deportation order and the
Minister is satisfied that he or she understandsctinsequences of such consent,



(b) a person to whorparagraph (c), (d) or (e) of subsection (2) applies, or
(c) a person who is outside the State.

(6) In determining whether to make a deportatiateoin relation to a person, the
Minister shall have regard to—

(a) the age of the person;

(b) the duration of residence in the State of theq@er

(c) the family and domestic circumstances of theqers

(d) the nature of the person's connection with tlaeSif any;

(e) the employment (including self-employment) recofdhe person;
(f) the employment (including self-employment) pragpef the person;

(g) the character and conduct of the person bothméhd (where relevant and
ascertainable) outside the State (including anyiaal convictions);

(h) humanitarian considerations;

(i) any representations duly made by or on behah®person;

(j) the common good; and

(k) considerations of national security and publitqyo

so far as they appear or are known to the Minister.

(7) A deportation order shall be in the form présed or in a form in the like effect.

(11) The Minister may by order amend or revoke i@eomade under this section
including an order under this subsection.

18.2 Constitution

Article 40.3.1 of the Constitution of Ireland prdes for the personal rights of
citizens, which includes the third named applicérdtates:-

"The State guarantees in its laws to respect, athr as practicable, by its laws to
defend and vindicate the personal rights of theemit"

These rights include unspecified personal rigRigan v. The Attorney General
[1965] IR 294. A non-exhaustive list of such peaights embraces the right to live
in the State, the right to privacy, the right tavel, the right to bodily integrity, the




right to freedom from torture or inhuman or degnadireatment, the right to earn a
livelihood, and the right of access to the courts.

Also relevant is Article 41 of the Constitution, i protects the family. It provides:-
"1.1 The State recognises the Family as the napuiralary and fundamental unit
group of Society, and as a moral institution possgsinalienable and imprescriptible
rights, antecedent and superior to all positive law

1.2 The State, therefore, guarantees to protedtdhaly in its constitution and
authority, as the necessary basis of social omigaa indispensable to the welfare of
the Nation and the State."

In addition, while the first named applicant isitzen to whom all the rights
established by the Constitution apply, the secamtithird named applicants, even
though they are foreign nationals, are entitlegrtiection under the Constitution. As
stated by this Court ifihe lllegal Immigrants (Trafficking) Bill 1999 [2000] 2 IR
360 at p.410:-

"... a person who is not entitled to be in the Statenot enjoy Constitutional rights
which are co-extensive with the Constitutional tgybf citizens and persons lawfully
residing in the State. There would, however, b@as@tutional obligation to uphold
the human rights of the person affected which acegnised expressly or by
implication, by the Constitution, although they am co-extensive with the citizen's
Constitutional rights."

18.3_European Convention on Human Rights

Article 8 of the European Convention on Human Righrovides:-

"Right to respect for private and family life.

1. Everyone has the right to respect for his pe\aatd family life, his home and his
correspondence.

2. There shall be no interference by a public auithwith the exercise of this right
except such as is in accordance with the law andgsssary in a democratic society
in the interests of national security, public saf@tthe economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers."

The Convention was introduced into domestic lavth®yEuropean Convention on
Human Rights Act, 2003, s.3(1) of which provides:-

"Subject to any statutory provision (other thars tAct) or rule of law, every organ of
the State shall perform its functions in a manmengatible with the State's
obligations under the Convention provisions."

This imposes an obligation on the Minster to exsertiis discretion in a manner
compatible with the Convention provisions.

The Court was referred to cases of the Europeamt @bHuman Rights and of
Ireland. Reference was madeQopaci v Minister for Justice [2005] 2 I.L.R.M.
547 where Fennelly J. pointed out at p.549 that:




"The legitimate interest of the State in the cantfammigration frequently conflicts
with claims of migrants based on family reunificaiti This has been recognised for
more than 20 years by the European Court of Humght&"

In that case a marriage took place in Romania egtvaa Irish citizen wife and a
Romanian citizen husband just over three montles #fe deportation of the husband
from the State. The Minister refused to revokedagortation order so as to enable
the parties live together in the State, which denisvas upheld by the High Court
and this Court.

The competing and conflicting considerations whi@dy arise in such decisions were
summarised by Lord Phillips of Worth Matravers MiRR_(Mahmood) v.

Secretary of State for the Home Departmenf2001] 1 WLR 840. Fennelly J. found
them very useful it€irpaci v. Minister for Justice, as do I. In the summary, at
p.861, the judgment of Lord Phillips M.R. states:-

"From these decisions | have drawn the followingatosions as to the approach of
the Commission and the European Court of HumantRighthe potential conflict
between the respect for family life and the enforest of immigration controls: (1) A
State has a right under international law to cdntre entry of non-nationals into its
territory, subject always to its treaty obligatio(f®) Article 8 does not impose on a
State any general obligation to respect the chaiicesidence of a married couple. (3)
Removal or exclusion of one family member from at&where other members of the
family are lawfully resident will not necessarilyfiinge art 8 provided that there are
no insurmountable obstacles to the family livingether in the country of origin of
the family member excluded, even where this invel@egree of hardship for some
or all members of the family. (4) Article 8 is lilggo be violated by the expulsion of a
member of a family that has been long establishedState if the circumstances are
such that it is not reasonable to expect the ottenbers of the family to follow that
member expelled. (5) Knowledge on the part of gmuse at the time of marriage
that rights of residence of the other were precarimilitates against a finding that an
order excluding the latter spouse violates ar8c(6) Whether interference with

family rights is justified in the interests of camiting immigration will depend on (i)
the facts of the particular case and (ii) the amstances prevailing in the State whose
action is impugned.”

The above summary is addressed primarily to thesis$ family reunification,
whereas this case is centred on the issue ofigteldorn child's rights, but the
principles overlap and are helpful to the analysis.

At all times the State retains the right to coninamigration. Thus irAbdulaziz
Cabales and Balkandani v. United Kingdom(1985)7 E.H.R.R. 471 the European
Court of Human Rights stated, at p.497, at para 67:

"Moreover, the Court cannot ignore that the presase is concerned not only with
family life but also with immigration and that, asnatter of well established
international law and subject to its treaty obligas, a State has the right to control
the entry of non-nationals into its territory"



The approach of the European Court of Human Ri@htd.C.R.) may also be seen in
Poku v. United Kingdom (1996) 22 E.H.R.R. C.D. 94, where it was notep.a7:-

"However, the Commission notes that the Stateigatibn to admit to its territory
aliens who are relatives of persons resident twdleary according to the
circumstances of the case. The Court has heldittiate 8 does not impose a general
obligation on states to respect the choice of exsid of a married couple or to accept
the non-national spouse for settlement in that tguyAbdulaziz, Cabales and
Balkandali (1985) 7 E.H.R.R. 471, para 68). The Commissiarsitters that this
applies to situations where members of a familgeothan spouses, are non-
nationals. Whether removal or exclusion of a farmigmber from a Contracting
States [sic] is incompatible with the requiremeoftarticle 8 will depend on a number
of factors: the extent to which family life is eftevely ruptured, whether there are
insurmountable obstacles in the way of the faniliyg in the country of origin of

one or more of them, whether there are factorsnafigration control (e.g. history of
breaches of immigration law) or considerations bl order (e.g. serious or
persistent offences) weighing in favour of exclasio."

Having considered the facts of that case, the Casion found that there were no
elements concerning respect for family or privéeewhich outweighed the valid
considerations relating to the proper enforcemémhmigration controls. It

concluded that the removal did not disclose a t#alespect for the applicants' right
to family or private life under article 8.

The connection between parent and child was aaptdact inBerrehals v. The
Netherlands(1989) 11 EHRR 322. In that case a Moroccan nativas refused
permission to reside in the Netherlands after hisrde from his Dutch wife. He and
his daughter (who was represented by her motheljealto the European Court
alleging a breach of article 8. The very close liesveen father and daughter were
noted by the Court, and expulsion of the fathezdtened to break those ties. It was
held that in those circumstances a proper balamsenwat achieved between the
interests of the State, which were limited to #senomic well-being of the country’,
and respect for family life. It was held the expotswas not ‘'necessary in a
democratic society' and that it was a breach aflar8.

This Court was referred to many other cases oEtkeH.R., includindBouijlifa v.
France (2000) 30 EHRR 419 which related to a Moroccan watrived in France at
the age of 5 and whose parents and 8 eight bro#imersisters were lawfully resident
in France, but who had been convicted of two crahaffences and on whom an
order of deportation was made. The E.C.H.R. rdiéerthat it was for the contracting
states to maintain public order, in particular kgreising their right, as well
established in international law and subject tatir@bligations, to control the entry
and residence of aliens. To that end they havedier to deport aliens convicted of
criminal offences. However, their decisions in tie$d must, insofar as they may
interfere with a right protected under article 819 necessary in a democratic
society, that is to say, justified by a pressingameed, and, in particular,
proportionate to the legitimate aim pursued. d guestion of striking a fair balance
between the relevant interest, namely the applEaight to respect for his private
and family life, on the one hand, and the preventibdisorder or crime, on the other.
The Court held, by six votes to three, that thex@ Ibeen no breach of article 8 of the
Convention in the making of the deportation order.



Thus it is a matter of striking a fair balance atle case. In this case the balance
sought is between the first, second and third naap@dicants’ rights to respect for
private and family rights, on the one hand, withtipalar reference to the rights of the
Irish born child, and the public policy issues loé tState on the other, as being
necessary in a democratic society, justified byesging social or other public need,
and proportionate to the legitimate aim pursued.

19. Decision

I would dismiss the appeal of the Minister on gegond issue and affirm the decision
of the learned High Court judge granting an ordesettiorari of the decisions
communicated to the second and third named appsicanhe letter of 1st February,
2006, to affirm the deportation order made in 2004.

The High Court stated i@guekwe-

"It is not in dispute that the discretion giver{ttee Minister] by s.3 of the Act of 1999
is further constrained by the obligation to exexdisat power, in a manner which is
consistent with and not in breach of the constinaily protected rights of persons
affected by the order. It is further not in disptitat the power of the Minister is also
constrained by the provisions of s. 3 of the Euamp€onvention on Human Rights
Act 2003."

| agree with the learned High Court judge, and dalffirm this approach.
The High Court held further i@quekwe-

"It is difficult to state in the abstract in clegarms the nature of the consideration
which must be given by [the Minister], to the faaevant to the rights of the citizen
child to live in the state and to be educated aaded with due regard for its welfare
and have its welfare, including what is in its bhestrest, taken into account in the
decision making. It will always depend to some ektgon the factual circumstances
of the citizen child and his parent or parenthm $tate."

I would affirm this analysis i@guekwe There can be no exclusive list of factors for
the Minister to consider. Each case should be atted on its own circumstances, in
accordance with the law and the Constitution.

20. Dispute
The real dispute between the parties in this caas to the nature of the consideration

required to be made by the Minister of the facksvant to the rights of the citizen
child. While 1 would dismiss the appeal of the Mit@r, my reasons for this decision
are somewhat different to those of the learned Kighrt judge in certain specific
areas.

21. Educational Factors

One specific area is the type of considerationirequo be given to issues relating to
the child including the education of the child e tState and another prospective
State. The High Court held fdguekwethat the consideration should:-




"(i) Be fact specific to the individual child inlegion to his age, current educational
progress, development and opportunities withinStage in the context of his family
circumstances in the State; and

(i) It must include some factual consideratiortled educational and other relevant
conditions and development opportunities availéehe citizen child in the country
to which his parents are being deported.”

The High Court continued i@guekwe-

"As a matter of common sense, unless the factutdkrsaconsidered are such as to
give the [Minister] an understanding, of what ialiy in most cases will be the lesser
educational and other development opportunitiestfercitizen child in the country to
which his parents are being deported, how canNheiter] form a view (as appears
to be required by the decisionAO & D.L. v. Minister for Justice) that having
regard to the identified grave and substantialoeasd the child’s constitutionally
protected personal rights the decision to depgtagportional or reasonable.”

I would affirm the decision that the consideratsihould be fact specific to the
individual child, his or her age, current educadigorogress, development and
opportunities. This consideration relates not dalgducational issues but also
involves the consideration of the attachment ofcthiéd to the community, and other
matters referred to in s.3 of the Act of 1999.

The extent of the consideration will depend onfets of the case, including the age
of the child, the length of time he or she has badhe State, and the part, if any, he
or she has taken in the community. Thus, his oeldacation, and development

within the State, within the context of his or femily circumstances, may be
relevant. If the child has been in the State fonyngears, and in the school system for
several years, and taken part in the communityy these and related facts may be
very pertinent. However, if the child is an inféinén such considerations will not
arise.

However, | respectfully disagree with the learngal judge, and | believe the High
Court erred, in holding that the Minister was reqdito inquire into and take into
account the educational facilities and other coow#t available to the Irish born child
of a proposed deportee in the country of returthé&event that the child accompany
the deportee. | am satisfied that while the Mimisteould consider in a general
fashion the situation in the country where thedthiparent may be deported, it is not
necessary to do a specific analysis of the edutatend development opportunities
that would be available to the child in the courdgfyeturn. The Minister is not
required to inquire in detail into the educatiofaalilities of the country of the
deportee. This general approach does not excludera detailed analysis in an
exceptional case. The decision of the Ministee@uired to be proportionate and
reasonable on the application as a whole, andmttespecific factor of comparative
educational systems.

The Minister is required to consider the factshaf situation in a fair manner, and if
appropriate, to identify a substantial reason fdeportation order.



22. Decision of Minister
In this case, the decision of the Minister was camitated by letter dated 1st
February, 2006. It referred to representations naadethen stated:-

"The representations have been considered undeo®8¢6) of the Immigration Act,
1999, as amended and Section 5 of the Refugeel 986, as amended (Prohibition of
Refoulement). The outcome of these considerat®iisat the Minister's earlier
decision to make a deportation order remains urgdthas there is nothing contained
therein, that would cause the Minster to alterdaisision. Enclosed is a copy of the
deportation order and a copy of the Minister'sHertconsiderations."

The High Court held:-

"l have carefully considered each of the above dwnis and have firstly concluded
that the decision taken was in breach of the fisshed applicant’s rights, in that it
failed to give due consideration to the facts addrs relating to the constitutionally
protected personal rights of the first named applic

Even if one were to consider this only in relatiorthe personal right of the first
named applicant to live in Ireland and not to cdesthe additional welfare rights, |
would reach the same conclusion. In the two exatoins on file the only reference

to the citizen child is a standard statement imtidal form to that in the examination
on file in theOguekweproceedings that the child is a citizen of Irelasdot or

could never be subject to deportation and thatréesumed that if the Minister agrees
to deport the parent that she will preserve thalfanmit by taking the child with her
thereby preserving the child’s right to the card protection of his family under
Article 41 of the Constitution."

| agree with and would affirm this finding. As thiggh Court pointed out, detailed
submissions had been made on the child's schodlmgfirst named applicant

himself wrote to the Minister, and there was nerefice to the factual matters
relevant to the Irish born child's rights, incluglinis right to be educated and reared in
Ireland.

23. Substantial Reason

One of the objections to the validity of the demisto deport was that it fails to
identify any 'grave and substantial' reason forddygortation. IrDguekwe the

learned High Court judge held that this objectiaswnade out. | agreed in that case,
and | agree in this case. The documents do noesglyridentify any interest in the
common good which was stated to require the defpamtaf the parents of the Irish
born child.

The appropriate test is whether a substanti@son has been identified requiring a
deportation order. The term 'grave’ is tautologans, while it reflects the serious
nature of a 'substantial' reason, it is not antaddil factor to 'substantial', and there is
the danger that it could be so construed.

In circumstances such as this the Minister is megluio give a substantial reason for
the decision to make a deportation order. Thusuldvdismiss the appeal on this



ground.

24. Format

In Oguekwe and in this case where the High Court followesl iasoning of that
case, the learned High Court judge held that theviing questions must be
addressed, where it is accepted that applicanty enfamily and/or private life in the
State so as to engage the rights under articled(he Convention, by the person
determining whether or not to make a deportatiaeounder s.3 of the Act of 1999:-

" 1. Whether or not the proposed decision will ¢iate an interference with the
exercise of the applicants’ or other family membaghts to respect for his or her
private and family life.

2. Unless a conclusion is reached that the propdseidion will not constitute an
interference, as that term has been construedebiuhopean Court of Human Rights
then:

(1) Is the proposed decision being taken in acawedavith law; and

(ii) Does the proposed interference pursue a legiie aim i.e. one of the matters
specified in article 8.2

(iii) Is the proposed interference necessary iem@akcratic society i.e. is it in pursuit
of a pressing social need and proportionate téetigmate aim being pursued.”

| affirm the general approach of the High Courtweuer, the issues and questions are
interrelated. This type of micro specification @& nequired of the Minister in the
decision making process, as long as the generaiples are applied to the
circumstances of the case. In the exercise ofib@gation the Minister is required to
consider the Constitutional and Convention riglitthe parents and children and to
refer specifically to factors he has consideredtied) to the position of any citizen
children. The factors and circumstances will vaont case to case. Such a formal
approach with specific questions as required byHigé Court is not necessary, for
each case will depend on its own relevant facts.

25. Other issues

The other issues on the appeal, that is the iSspportionality, and The European
Convention on Human Rights, were decide@guekwe v. Minister for Justice |
have already touched on, and | will refer to inlieof relevant matters.

As to the relevance of the IBC 05 Scheme to theeisd a deportation order, | am
satisfied that while it may be noted that a paherst not succeeded under the IBC 05
Scheme, it is not a factor in the deportation psesc&he IBC 05 Scheme was an
entirely separate and discrete process. It wag@ruéve scheme to meet a specific
situation. It was not part of the process undeo§iBe Act of 1999.

The learned High Court judge indicated that sheldvgrant relief to the applicants
on the IBC 05 Scheme. This decision has been regdénsgeneral in thBode case
and in particular in this judgment.

26. Untruths

The Minister also raised the issue of the untrbththe second named applicant in her
affidavit relating to her residency in the Statel #me exercise of discretion by the
High Court. The High Court allowed the reliefs stgt-



"The granting of reliefs by way of judicial reviae/a matter of discretion. Even
where the illegality of a decision is determinedags not follow that the court is
bound to grant an order oértiorari. There may be exceptional circumstances in
which the court will refuse to exercise its dismetin favour of granting such relief.

The swearing by an applicant of a false affidavindoubtedly potentially such an
exceptional circumstance. It is an extremely serimatter and one which might well
disentitle an applicant to a relief to which hesbe might otherwise be entitled.
However, | have decided on the facts herein tisabuld not exercise my discretion
to refuse to all three applicants the relief soughtnely the order afertiorari
guashing the decisions of the respondent datedAuglist, 2005 in respect of the
second and third named applicants.

My reason for so deciding is that, as appears ftwrBode judgment, the primary
ground upon which | have determined that the decitaken by the respondent on
those dates under the IBC/05 Scheme were invaligly reason of a breach of the first
named applicant’s rights guaranteed by Article 49.the Constitution and by reason
of a breach of the respondent’s obligations und8raé the European Convention on
Human Rights Act of 2003, having regard to thee&sabbligations under Article 8 of
the Convention in relation to the first named aggotit’s right to respect for his private
life. Accordingly, notwithstanding the very seridnieach by the second named
applicant of her obligations to this court and nguiegard to the apology tendered, it
does not appear to me that | should deprive, ihquéar the first named applicant, of
relief in relation to a matter which is of concgéorhim and which | have determined
by reason of a breach of his rights guaranteedrglé& 40.3 of the Constitution and
Article 8 of the Convention."

This ground of appeal is no longer relevant asaftyeal of the Minister on the IBC
05 Scheme has been successful on the basis ohtime rand application of the
scheme, as set out previously in this judgment.

However, while it may be appropriate to enabledigial review proceed as an
exercise of discretion in circumstances where thasbeen lying and dishonesty,
such discretion should, as here, be exercisedotel§i In most circumstances such
dishonesty may be fatal to an application. HoweWene rights of other parties, such
as a citizen child, under the Constitution andGoavention are in issue, then it may
be it appropriate on balance to favour the weigthe rights of a child. But any such
dishonesty remains a factor in the circumstancesvalsole.

27. Decision on Appeal

I would affirm the decision of the High Court astb@ orders for deportation.
However, my reasons are, as referred to in theeapavagraphs, somewhat different
to those of the learned High Court judge.

28. Relevant Matters

| set out a non exhaustive list of matters whicly mssist, and which relate to, the
position of an Irish born child whose parents maybnsidered for a deportation
order. Bearing in mind the Constitution, the Cortigam the statutory law and the
case law, | am satisfied that the following, while an exhaustive list, includes
matters relevant for consideration by the Ministéen making a decision as to
deportation under s.3 of the Act of 1999 of a paoémn Irish born citizen child.




1. The Minister should consider the circumstandesaoh case by due inquiry in a
fair and proper manner as to the facts and faetfbesting the family.

2. Save for exceptional cases, the Minister is@gtired to inquire into matters other
than those which have been sent to him by and balbef applicants and which are
on the file of the department. The Minister is remuired to inquire outside the
documents furnished by and on behalf of the appig;axcept in exceptional
circumstances.

3. In a case, such as this, the relevant factuaibxriacludes the facts relating to the
personal rights, of the Irish born citizen childdaof the family unit.

4. The facts to be considered include those exigresierred to in the relevant
statutory scheme, which in this case is the A&389, being:-

(a) the age of the person/s;

(b) the duration of residence in the State of thespn/s;

(c) the family and domestic circumstances of ths@e's;

(d) the nature of the person's/persons' conneutitinthe State (if any);

(e) the employment (including self-employment) relcof the person/s;

(f) the employment (including self-employment) gests of the person/s;

(g) the character and conduct of the person/persotiswithin and (where relevant
and ascertainable) outside the State (includingcainyinal convictions);

(h) humanitarian considerations;

(i) any representations duly made by or on belfath® person/persons;

(j) the common good; and

(k) considerations of national security and pupldicy;

so far as they appear or are known to the Minister.

5. The Minister should consider the potential ifgence with rights of the
applicants. This will include consideration of thegure and history of the family unit.
6. The Minister should consider expressly the Qariginal rights, including the
personal rights, of the Irish born child. Thesdtsginclude the right of the Irish born
child to:-

(a) reside in the State,

(b) be reared and educated with due regard to élifsawe,
(c) the society, care and company of his paremis; a
(d) protection of the family, pursuant to Articlé,4

The Minister should deal expressly with the righitshe child in any decision.
Specific reference to the position of an Irish bohnild of a foreign national parent is
required in decisions and documents relating tod®gysion to deport such foreign
national parent.

7. The Minister should consider the Conventiontsgdf the applicants, including
those of the Irish born child. These rights ovetlagome extent, and may be
considered together with the Constitutional rights.

8. Neither Constitution nor Convention rights o tpplicants are absolute. All rights
require to be considered in the context of theuf@atnatrix of the case.

9. The Minister is not obliged to respect the ch@€residence of a married couple.
10. The State's rights require also to be considdree State has the right to control
the entry, presence, and exit of foreign natiorslbject to the Constitution and to
international agreements. Thus the State may censsues of national security,



public policy, the integrity of the Immigration Sarne, its consistency and fairness to
persons and to the State. Fundamentally, alsavithister should consider the
common good, embracing both statutory and Confital principles, and the
principles of the Convention in the European contex

11. The Minister should weigh the factors and pples in a fair and just manner to
achieve a reasonable and proportionate decisiofe\Wite Irish born child has the
right to reside in the State, there may be a subataeason, associated with the
common good, for the Minister to make an orderdpatt a foreign national who is a
parent of an Irish born child, even though the seagy consequence is that in order
to remain a family unit the Irish born child musaVe the State. However, the
decision should not be disproportionate to the edght to be achieved.

12. The Minister should consider whether in all ¢ireumstances of the case there is
a substantial reason associated with the commod wbech required the deportation
of the foreign national parent.

In such circumstances the Minister should take aotasideration the personal
circumstances of the Irish born child and the fgmenational parents including, in this
case, whether it would be reasonable to expectyanmembers to follow the third
named applicant to Nigeria.

13. The Minister should be satisfied that thera sibstantial reason for deporting a
foreign national parent, that the deportation isdisproportionate to the ends sought
to be achieved, and that the order of deportai@necessary measure for the
purpose of achieving the common good.

14. The Minister should also take into accountaty@mon good and policy
considerations which would lead to similar decisiamother cases.

15. There should be a substantial reason giveméking an order of deportation of a
parent of an Irish born child.

15. On judicial review of a decision of the Ministe make an order of deportation,
the Court does not exercise and substitute itsdigseretion. The Court reviews the
decision of the Minister to determine whether p&mitted by law, the Constitution,
and the Convention.

29. Conclusion

On the first issue, the decision of the Ministedeander the IBC 05 Scheme, for the
reasons given, | would allow the appeal of the BN, and reverse the decision of
the High Court. The criteria of the IBC 05 Scheme&uded a requirement of
continuous residence and the Minister was actingiwthe parameters of the Scheme
in refusing residence on that basis. The Constitatiand Convention rights of the
applicants remained to be considered.

On the second issue, that is the decision of thedtéir to make deportation orders
under s.3 of the Immigration Act, 1999, as amentl@dhe reasons given, | would
dismiss the appeal. The Minister is required is firocess to consider the
Constitutional and Convention rights of the appiisa This includes express
consideration of, and a reasoned decision on,ghésrof the Irish citizen child. This
was not done. Thus | would affirm the decisionhs High Court granting an order of
certiorari of the decisions communicated in the letters oFebruary, 2006, to affirm
the deportation orders made in 2004.



