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1 Report of the Working Group on Arbitrary Detention (Hereinafter: WGAD): United Nations Basic Principles and Guidelines
on remedies and procedures on the right of anyone deprived of their liberty to bring proceedings before a court. UN Doc:
A/HRC/30/xx (Hereinafter: WGAD Principles and Guidelines) para.1.

2 This procedure will be referred to as Habeas Corpus in the rest of this report, as it is identified in Myanmar jurisprudence.
A common law system was established by the Raj in colonial Burma and followed until 1962, when military rule
effectively ended the rule of law. See: International Commission of Jurists, The Burmese Way: To Where? Report of a
Mission to Myanmar (Burma) (Geneva, Switzerland, 1991) Chapter 3. (Hereinafter: ICJ, The Burmese Way: to Where?)
Members of the judiciary and legal profession still identify the country as a common law legal system, though in practice
Myanmar’s legal system lacks written, well-reasoned and distributed decisions that could serve as precedent. See:
International Commission of Jurists, Right to Counsel: The Independence of Lawyers in Myanmar (Geneva, Switzerland
2013) pp. 12-14. Available at: http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2013/12/MYANMAR-Right-
to-Counsel-electronic.pdf; Burmese Language: http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2015/07/
MYANMAR-Right-to-Counsel-Publications-Thematic-Report-2015-BUR.pdf. (Hereinafter: ICJ, Right to Counsel).

3 Human Rights Committee, General Comment No. 35, Article (Liberty and Security of Person). UN Doc: CCPR/C/GC/35

para.39.

Report of the WGAD (A/HRC/19/57, para.61).

Inter-American Court, Advisory Opinion OC-8/87, §33.

ICJ, The Burmese Way: To Where? pp. 41-54.

Constitution of the Republic of the Union of Myanmar 2008, Art. 18, 296, 378. In addition to Habeas Corpus, the

Supreme Court has the power to issue the writs of Mandamus, Prohibition, Quo Warranto and Certiorari. (Hereinafter:

Constitution of Myanmar 2008).

8 Constitution of Myanmar 2008; The Application of Writs Act 2014, Pyisdaunsu Hluttaw (Act no. 24/2014) (Hereinafter:
Writs Act 2014); Procedural Rules and Regulations for Applications of Writs (Union Supreme Court Notification no.
117/2013) (Hereinafter: Writs Rules 2013).
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9 “Increase in arbitrary arrests in Burma”, Mizzima News, 28 September 2012, http://www.mizzima.com/news/
prisoner-watch/8125-increase-in-arbitrary-arrests-in-burma-report.html; Human Rights Council, Report of the Special
Rapporteur on the situation of human rights in Myanmar, Tomas Ojea Quintana, UN Doc: A/HRC/25/64. Para.4. There
are also credible reports of the military unlawfully detaining those suspected of being members of ethnic armed groups.
Ibid. Para.8.

10 UN Human Rights Council, Report of the Special Rapporteur on the situation of human rights in Myanmar, 2 April 2014,
A/HRC/25/64. Many arrests are conducted without warrant and those arrested are not informed of their alleged charge.
United States Department of State, 2013 Country Reports on Human Rights Practices - Burma, 27 February 2014,
available at: http://www.refworld.org/docid/53284b4fb.html; Assistant Association for Political Prisoners, Torture,
Political Prisoners and the Un-Rule of Law: Challenges to Peace, Security and Human Rights in Burma, 14 October
2010, p. 17; Even in cases in which the detainee is brought to court, and charged and tried, trials are not often open to
the public. Ibid. pp. 17-18; Detainees are routinely denied access to either legal counsel or their family members, and
the duration of their detention is often unclear and unknown. “Increase in arbitrary arrests in Burma”, Mizzima News, 28
September 2012, http://www.mizzima.com/news/prisoner-watch/8125-increase-in-arbitrary-arrests-in-burma-report.
html; Amnesty International, Myanmar: Human rights defender arrested and detained: Ko Htin Kyaw, 9 May 2014, ASA
16/008/2014, available at: http://www.refworld.org/docid/5371d2f24.html.
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11  Amnesty International Fair Trial Manual, 2nd Edition (2014) pg. 58.

12 ICCPR. Art. 9.4.

13 Amnesty International Fair Trial Manual, 2nd Edition (2014) pg. 58.

14 ICJ Lawyer Interview Yangon, 12 November 2015; ICJ Lawyer Interview Yangon, 13 November 2015.

15 De Jong, Baljet and Van den Brink v. the Netherlands (8805/79, 8806/79, 9242/81), European Court (1984) §§51, 57;
See Berry v. Jamaica, HRC, UN Doc. CCPR/C/50/D/330/1988 (1994) §11.1.

16 ICCPR 9.3: Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It shall
not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees
to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the
judgement.

17 European Court of Human Rights: McKay v. United Kingdom (543/03), Grand Chamber (2006) §34; De Jong, Baljet
and Van den Brink v. the Netherlands (8805/79 8806/79 9242/81), (1984) §§51, 57; Jecius v.Lithuania (34578/1997),
(2000) §84.

18 International Commission of Jurists, Legal Commentary to the ICJ Berlin Declaration on Upholding Human Rights and
the Rule of Law in Combating Terrorism, Geneva, Switzerland, 2008. p. 51.

19 International Commission of Jurists, Legal Commentary to the ICJ Geneva Declaration on Upholding the Rule of Law and
the Role of Judges and Lawyers in Times of Crisis, Geneva, Switzerland, 2011. pp 144 - 145; the African Commission
has stated that “while the Commission is sympathetic to all genuine attempts to maintain public peace, it must note that
too often extreme measures to curtail rights simply create greater unrest. It is dangerous for the protection of human
rights for the executive branch of government to operate without such checks as the judiciary can usefully perform.”
Constitutional Rights Project and Civil Liberties Organisation v. Nigeria (143/95 and 150/96), African Commission, 13th
Annual Report (1999) §33.

20 As habeas corpus is a remedy for violations of rights that are not subject to derogation even during emergencies, such
as the prohibitions of torture, arbitrary detention and enforced disappearance, it should apply at all times. Human Rights
Committee, General Comment 29. para.16; Article 27(2) of the American Convention of Human Rights; Article X of
the Inter-American Convention on Forced Disappearance of Persons; Article 4(2) of the Arab Charter of Human Rights;
Section M(5)(e) of the Principles and Guidelines on the Right to Fair Trial and Legal Assistance in Africa.
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21 The Working Group on Arbitrary Detention summarises the international law as follows: ‘Recognizing that everyone has
the right to be free from arbitrary or unlawful deprivation of liberty, everyone is guaranteed the right to take proceedings
before a court without delay, in order that that court may decide on the arbitrariness or lawfulness of the detention, and
obtain appropriate and accessible, appropriate remedies.” Report of the Working Group on Arbitrary Detention, United
Nations Basic Principles and Guidelines on remedies and procedures on the right of anyone deprived of their liberty to
bring proceedings before a court. UN Doc: A/HRC/30/xx. para.19

22 ICJ, Right to Counsel. pp. 12-20.

23 ICJ, Right to Counsel. pp. 12-20.
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25 25 International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N.
Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976. Article 9(4) (Hereinafter: ICCPR); International
Convention for the Protection of All Persons from Enforced Disappearance, G.A. res. 61/177, U.N. Doc. A/RES/61/177
(2006), entered into force Dec. 23, 2010. Article 17(2)(f). (Hereinafter: The Convention on Enforced Disappearance);
Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49
(1989), entered into force Sept. 2, 1990. Article 37(d). (hereinafter: CRC); International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families, G.A. res. 45/158, annex, 45 U.N. GAOR Supp. (No.
49A) at 262, U.N. Doc. A/45/49 (1990), entered into force July 1, 2003. Article 16(8). (Hereinafter: Migrant Workers
Convention); American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force
July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/
I1.82 doc.6 rev.1 at 25 (1992). Article 7(6). (Hereinafter: American Convention on Human Rights); Convention for the
Protection of Human Rights and Fundamental Freedoms, 213 U.N.T.S. 222, entered into force Sept. 3, 1953, as amended
by Protocols Nos 3, 5, 8, and 11 which entered into force on 21 September 1970, 20 December 1971, 1 January 1990,
and 1 November 1998 respectively. Article 5(4). (Hereinafter: the ECHR); Organisation of African Unity, Guidelines and
Measures for the Prohibition and the Prevention of Torture, Cruel, Inhuman or Degrading Treatment or Punishment in
Africa, Robben Island Guidelines, 2002. Principle 32. (Hereinafter: The Robben Island Guidelines); African Commission
on Human and Peoples’ Rights, Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, DOC/
OS(XXX) 247, reprinted in 12 Int’l Hum. Rts. Rep. 1180 (2005). Section M(4) and (5); American Declaration of the
Rights and Duties of Man, O.A.S. Res. XXX, adopted by the Ninth International Conference of American States (1948),
reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/I1.82 doc.6 rev.1
at 17 (1992). Article XXV (Hereinafter: American Declaration); Guidelines on Human Rights and the Fight Against
Terrorism, adopted by the Committee of Ministers at its 804th meeting (11 July 2002) (Hereinafter: CoE Guidelines on
human rights and counter-terrorism); Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at
71 (1948) Article 8.
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26 Report of the Working Group on Arbitrary Detention, UN Doc. E/CN.4/2004/3, 15 December 2003, para.62. See also UN
General Assembly, Resolution 34/178, The right of amparo, Habeas corpus or other legal remedies to the same effect,
UN Doc. A/RES/34/178, 17 December 1979, article 1(a).

27 Human Rights Committee, UN Doc CCPR/C/89/D/1172/2003, 21 June 2007, para.8.5.

28 Inter-American Court of Human Rights, Suarez-Rosero v. Ecuador, Judgment of 12 November 1997, para.59.

29 Human Rights Council Resolution 15/18, UN Doc. A/HRC/RES/15/18, 6 October 2010, para.4(d) - (e); Human Rights
Council, Joint Study on Global Practices in relation to Secret Detention in the Context of Countering Terrorism of the
Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms while Countering
Terrorism, Martin Scheinin; The Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment, Manfred Nowak; The Working Group on Arbitrary Detention Represented by its Vice-Chair, Shaheen
Sardar Ali; and the Working Group on Enforced or Involuntary Disappearances represented by its Chair, Jeremy Sarkin,
UN Doc. A/HRC/13/42, 19 February 2010, para.19. The Human Rights Council explains that habeas corpus applies
to the following forms of detention: detention in connection with criminal proceedings, military detention, security
detention, counter-terrorism detention, involuntary hospitalization, immigration detention, detention for extradition and
wholly groundless arrests; detention for vagrancy or drug addiction, detention for educational purposes of children in
conflict with the law and other forms of administrative detention; house arrest and solitary confinement. Human Rights
Committee, General Comment No. 35, Article (Liberty and Security of Person). UN Doc: CCPR/C/GC/35 para.40.

30 Report of the Special Rapporteur on the question of torture and other cruel, inhuman or degrading treatment or
punishment, UN Doc. E/ CN.4/2004/56, 23 December 2003, para.39; Report of the Special Rapporteur on the question
of torture and other cruel, inhuman or degrading treatment or punishment, UN Doc. A/57/173, 2 July 2002, para.16;
Inter-American Court of Human Rights, Advisory Opinion OC-9/87 of 6 October 1987, Judicial Guarantees in States
of Emergency (Arts. 27(2), 25 and 8 American Convention on Human Rights), para.38; and Human Rights Council,
Resolution 13/19 on torture and other cruel, inhuman or degrading treatment or punishment: the role and responsibility
of judges, prosecutors and lawyers, UN Doc. A/HRC/Res/13/19, 26 March 2010, para.5

31 European Court of Human Rights, Judgment of 26 May 1993, Brannigan and McBride v. United Kingdom, Application
No 14553/89; 14554/89, paras. 62-63, and Judgment of 12 March 2003, Ocalan v. Turkey, Application No 46221/99,
para.86.

32 Report of the UN Working Group on Enforced or Involuntary Disappearances, UN Doc. E/CN.4/1983/14, 21 January
1983, para.141; Report on the Mission to Colombia, UN Doc. E/CN.4/1989/18/Add.1, 6 February 1989, para.136;
Report of the UN Working Group on Enforced or Involuntary Disappearances, UN Doc. E/CN.4/1990/13, para.346;
Report on the Mission to the Philippines, UN Doc. E/CN.4/1991/20/Add.1, 10 January 1991, para.167; Report of the
UN Working Group on Enforced or Involuntary Disappearances, UN Doc. E/CN.4/1991/20, 17 January 1991, para.409;
Report of the UN Working Group on Enforced or Involuntary Disappearances, UN Doc. E/CN.4/1992/18, 30 December
1991, paras. 202; Report of the UN Working Group on Enforced or Involuntary Disappearances, UN Doc. E/CN.4/1993/
25, 7 January 1993, para.514. E/CN.4/2002/71, 8 January 2002.

33 Inter-American Court of Human Rights, Judgment of 7 September 2004, Tibi v. Ecuador,para.128. Other grave violations
of human rights includes situations where there is a failure to protect the right to life, the right to liberty, the right to
humane treatment, the right to recognition as a person before the law, the right to freedom from slavery, and the right
to freedom of conscience and religion.
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34 Report of the Special Rapporteur on the question of torture and other cruel, inhuman or degrading treatment or
punishment, UN Doc. A/57/173, 2 July 2002, para.18.

35 WGAD Principles and Guidelines. para.19; UDHR. Article 9; The International Court of Justice has stated that “wrongfully
to deprive human beings of their freedom and to subject them to physical constraint in conditions of hardship is in itself
manifestly incompatible with the principles of the Charter of the United Nations, as well as with the fundamental prin-
ciples enunciated in the Universal Declaration of Human Rights”, United States Diplomatic and Consular Staff in Tehran
(United States of America v. Iran), Judgments, I.C.J. Reports 1980, p. 42, para.91.

36 Principle 2 of the Body of Principles for the protection of All Forms of Detention or Imprisonment; ICCPR, Article 9(1);
African Charter on Human and Peoples’ Rights, article 6; American Convention on Human Rights, article 7; ECHR, sec-
tion 5(1); see Article 37(b) of CRC.

37 E.g., Human Rights Committee, General Comment 35, UN Doc. CCPR/C/GC/35 (2014) para.44 ; A v. Australia, Human
Rights Committee, UN Doc. CCPR/C/59/D/560/1993 (1997) para.9.5; European Court of Human Rights: Bozano v.
France (Application No. 9990/82), Judgment of 18 December 1986, para.54; Medvedyev and Others v. France ( Ap-
plication No 3394/03), Judgment of the Grand Chamber Judgment of 29 March 2010, paras. 79-80; Inter-American
Court of Human Rights Judgment of 21 January 1994, paras. 46-47; Alfonso Martin Del Campo Dodd v. Mexico (12.228,
Report 117/09), Inter-American Commission (2009) para.22, Working Group on Arbitrary Detention, Basic Principles
and Guidelines on remedies and procedures on the right of anyone deprived of their liberty to bring proceedings before
a court, para.12.
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38

39

40

41
42

See inter alia, Inter-American Court of Human Rights: Judgment of 21 January 1994, Gangaram- Panday v. Suriname,
Series C No. 16, paras. 46-47; Judgment of 8 July 2004, Gémez Paquiyauri Brothers v. Peru, Series C No. 110, para.83;
Judgment of 27 November 2003, Maritza Urrutia v. Guatemala, Series C No. 103, para.65; Judgment of 18 September
2003, Bulacio v. Argentina, Series C No. 100, para.125; and Judgment of 7 June 2003, Juan Humberto Sanchez v.
Honduras, Series C No. 99, para.78. See: European Court of Human Rights: Brannigan and McBride v. United Kingdom,
Application Nos. 14553/89; 14554/89, Judgment of 26 May 1993, para.48; Brogan and others v. United Kingdom,
Application Nos. 11209/84, 11234/84, 11266/84, 11386/85, Judgment of 29 November 1988, para.32; Ginay and
others v. Turkey, Application No. 31850/96, Judgment of 27 September 2001, para.22 Murat Sakik and others v. Turkey,
Application Nos. 23878/94; 23879/94; 23880/94; 23881/94; 23882/94; 23883/94, Judgment of 26 November 1997,
para.44; Chahal v. United Kingdom, Application No. 22414/93, Judgment of 15 November 1996, para.118.

Human Rights Committee, General Comment 35, UN Doc. CCPR/C/GC/35(2014) para.12; Communication No0.458/1991,
A.W. Mukong v. Cameroon, UN. Doc. CCPR/C/51/D/458/1991, 21 July 1994.

Article 9(2) of the ICCPR; Principle 10 of the Body of Principles for the Protection of All Persons under any Form of
Detention or Imprisonment.

Inter-American Court of Human Rights: Tibi v. Ecuador, Judgment of 7 September 2004, para.103.

Human Rights Committee, General Comment 35, UN Doc. CCPR/C/GC/35 (2014) §§ 17 and 11; Communication No.
132/1982, M. Jaona v. Madagascar (Views adopted on 1 April 1985), in UN Doc. GAOR, A/40/40, p. 186, para.14.
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43 E.g., Body of Principles for the Protection of All Persons under any Form of Detention or Imprisonment, principle 17.
Human Rights Committee, General Comment No. 35, Article (Liberty and Security of Person). UN Doc: CCPR/C/GC/35.
Para.35.

44 E.g., Body of Principles for the Protection of All Persons under any Form of Detention or Imprisonment, principle 17.
Human Rights Committee, General Comment No. 35, Article (Liberty and Security of Person). UN Doc: CCPR/C/GC/35.
Para.35.

45 Article 17(2)(d) of the Convention on Enforced Disappearance, Rule 26 of the Bangkok Rules; Principle 19 of the Body
of Principles, Guidelines 20 and 31 of the Robben Island Guidelines; See Rule 38 of the CoE Rules on remand in custody,
Rules 99 and 24 of the European Prison Rules.

46 El-Masri v. the former Yugoslav Republic of Macedonia (39630/09), European Court Grand Chamber (2012) §§200-204,
230-241; UN Mechanisms Joint Study on secret detention, UN Doc. A/HRC/13/42 (2010) §§17-35; CAT Concluding Ob-
servations: USA, UN Doc. CAT/C/USA/CO/2 (2006) §17; Syria, UN Doc. CAT/C/SYR/CO/1 (2010) §15; Israel, UN Doc.
CAT/C/ISR/CO/4 (2009) §26; UN General Assembly resolution 65/205, §21.

47  Article 17(2)(c) of the Convention on Enforced Disappearance; Article XI of the Inter American Convention on Disap-
pearance; Article 10(1) of the Declaration on Disappearance; Section M(6)(a) of the Principles on Fair Trial in Africa;
Principle III(1) of the Principles on Persons Deprived of Liberty in the Americas; HRC General Comment 20, §11; Special
Rapporteur on Torture, UN Doc. E/CN.4/2003/68 (2002) §26(e); See Bitiyeva and X v. Russian Federation (57953/00,
37392/03), European Court (2007) §118.

48 Committee Against Torture, General Comment 2, §13; Guideline 3 para.43(e) of the Principles and Guidelines on the
Access to Legal Aid in Criminal Justice Systems; Principle 16(1) of the Body of Principles for the Protection of All Persons
under Any form of Detention or Imprisonment, CoE Committee of Ministers Recommendation (2012) at 12, Appendix
§15.2.

49 Article 17(2)(d) of the Convention on Enforced Disappearance; Article 17(5) of the Migrant Workers Convention; Article
16(2) of the Arab Charter; Rules 26-28 of the Bangkok Rules; Guideline 31 of the Robben Island Guidelines; Rule 92
of the Standard Minimum Rules; Section M(2)(e) of the Principles on Fair Trial in Africa; Principle V of the Principles on
Persons Deprived of Liberty in the Americas; Rules 24 and 99 of the European Prison Rules, Regulation 100(1) of the ICC
Regulations; CPT 2nd General Report, CPT/Inf (92) 3, §51; Nuri Ozen and Others v. Turkey (15672/08 et al), European
Court (2011) §59.

50 Inter-American Court: Cantoral-Benavides v. Peru (2000) §83; Chaparro Alvarez and Lapo Ifiiguez v. Ecuador (2007)
§§166-172.
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51 Body of Principles for the Protection of All Persons under any Form of Detention or Imprisonment, principle 6.

52 Ibid. Principle 33(1).

53 Article 8 of the UDHR; Articles 2 and 7 of the ICCPR; Human Rights Committee General Comment 31 paras. 15-16;
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 39/46, [anneX,
39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)], entered into force June 26, 1987. Articles 12-14.

54  Principle 4 of the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment;
UN General Assembly resolution 65/205, §20); UN Human Rights Council resolution 15/18, §4(c); UN Commission on
Human Rights resolution 2005/27, §4(c).

55 Article 9(3) of the ICCPR and (applicable to people arrested in connection with a criminal charge); Article 10(1) of the
Declaration on the Protection of All Persons from Enforced Disappearance; Committee on the Rights of the Child, Gen-
eral Comment 10, UN Doc. CRC/C/GC/10 (2007) para.83; See Principles 4 and 11(1) of the Body of Principles for the
Protection of All Persons Under Any Form of Detention or Imprisonment.

56 Article 9(3) of the ICCPR; Article 37(b) of the CRC; Principle 39 of the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment.

57 Article 9(3) of the ICCPR; Article 37(b) of the CRC; Principle 39 of the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment; Human Rights Committee General Comment 35, UN Doc CCPR/C/GC/35
(2014) para.12.

58 E.g, Rule 8(2) of the Council of Europe Rules for the Use of Remand in Custody, the Conditions in which it Take Place and
the Provision of Safeguards against Abuse, Committee of Ministers of the Council of Europe Recommendation (2006) 13.
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59

60

61
62

Human Rights Committee: Views of 23 July 1990, Hugo van Alphen v. The Netherlands, Communication No. 305/1988,
para.5.8; Views of 5 November 1999, Aage Spakmo v. Norway, Communication No. 631/1995, para.6.3; Views of 21
July 1994, Albert Womah Mukong v. Cameroon, Communication No. 458/1991, para.9.8; and Views of 3 April 1997, A
[name deleted] v. Australia, Communication No. 560/1993, para.9.2.

Patsuria v. Georgia, (30779/04) European Court of Human Rights, (2007) para.71; Rule 7(c ) of the Council of Europe
Rules for the Use of Remand in Custody, the Conditions in which it Take Place and the Provision of Safeguards against
Abuse, Committtee of Ministers of the Council of Europe Recommendation.

WGAD, UN Doc. A/HRC/10/21 (2009) §§53, 54(e)-(f).

ICCPR, article 9(4); Convention on Enforced Disappearance, article 17(2)(f); Migrant Workers Convention, article 16(8);
Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, principle 32(1); Amer-
ican Convention on Human Rights, article 7(6); American Declaration of the Rights and Duties of Man, principles XXV;
Arab Charter on Human Rights, article 14(6); ECHR, article 5(4); The Robben Island Guidelines, guideline 32; Principles
and Guidelines on the Right to Fair Trial and Legal Assistance in Africa, section M(4) and (5).
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63 UN General Assembly, Resolution 24.178, The right of amparo, Habeas corpus or other legal remedies to the same
effect, UN Doc. A/RES/34/178, 17 December 1979, para.3; The UN Commission on Human Rights and its Sub-Commis-
sion on Prevention of Discrimination and Protection of Minorities called on all States “to establish a procedure such as
habeas corpus by which anyone who is deprived of his or her liberty by arrest or detention shall be entitled to institute
proceedings before a court, in order that the court may decide without delay on the lawfulness of his or her detention
and order his or her release if the detention is found to be unlawful”, UN Commission on Human Rights Resolution
1992/35 and UN Sub-Commission on Prevention of Discrimination and Protection of Minorities Resolution 1991/15.

64 Declaration on the Protection of All Persons from Enforced Disappearances, article 9; Inter-American Convention on
Forced Disappearance of Persons, article X; Principles and Guidelines on the Rights to a Fair Trial and Legal Assistance
in Africa, Section M(5)(b).

65 ICCPR. Article. 9(4)

66 WGAD Principles and Guidelines. para.l.

67 Report of the Working Group on Arbitrary Detention, UN Doc. A/HRC/7/4, 10 January 2008, para.67; see also Human
Rights Committee General Comment 29 para.16 and Human Rights Committee General Comment 35 para.67.

68 WGAD, UN Doc. A/HRC/27/47 (2014), para.6.




16 | Handbook on Habeas Corpus in Myanmar

[geSopEsonepipoesosdgpiaopd aB5:038:qE:adCep ooepioly & of (lawfulness) o3 8Saesl
§E98=00305 500dqepd[gdeo3pEs ceprnSgodadSiad8iaadlep sapsrgeamntangd o glicut:
con:0loopdi :[gCedimasnl pues0pd codenyPBr CLEHERE:Ba0D0 cpERgyP:d godgEiesont
gode0qs smedeigdepdi 8E¢e0x5365(9¢ GE:0B condeogoyEadig [ggismecogpeogs [godon
30200:3203050366p5(G: 005 E:86.000 329E3eeEadEep C0508:pO505:qP:0d cedeemnEglieadd
copbieoma 33260009 cpoeaqimn[gdst egelrrmagCiealgdypia’ d3seudgEeaodropbieomnts
6e008gmdGozaepdI®® CoC:pEodidspdigpioopd §eqliaqtlgsSe’® §[G: 2ped[gdooCoopdi™ wots
c050%:p0s5sqpiad e5nlesieofgl: Buondd w§omicoglist onepsieg,coxdogtiongSeodd
BEep 050020 505:0m0ZRE: 200583Eqp 2000E:3291053200OGPEN? Gud[gas [GE:0ud[gE:00p5
B3[gbeo00pd 329ee0oEgP:EaR0d [g63cHgPod pue3E §YodeV:0E0I"

.91 0B§:038:g8:30: 3300050godjgScopbeo§ 068858

08820362068 §q[0500Eq wfeoiongpisl [40gedEPRdlgE qusegtidqopgp: =2d
3208 gode[gpadgla’ condaradediggtdqoond pediademiadi000d GE:odel odeondgdeseamn
08§:0364gC:3a02 ooepsdie GoS[gScopdensiody [geogtsoopdn samude) ad§:038:gE:o0pS puesst
p309050edgCs c33a0gedgs clogpEiafjreontgl: adewrod voolaengPlgt: [gdclon GE:onepigroopd
088:036:9600320 005[G&igEamncrmgoopdi”
088:0364gC:00p5 00582038 poessEaBa05(Bs saclgeacsqpiang voC:a85:038:gam0: 3200
qodeon[gs clopEiofpeog(ge: Bevrod eontengpalgtlgddon puesst p8ogodgedgtoo0pbod
[§6232:8E 20051 WGAD ¢ 8:66nE:035qoopden 3208E:03€ onepipoessanpd 088:0364gE:andooopd
do8[gScopSeosi0dg cduE[gEielopE coePnHgod [§Ba8E00I* pondBsel 03§:864[gt:
302 00epsge 229I3eqPEN [§S0p5e0$:0068Eeogloopd aB8:038:{gC:dqopzaniads donto0o0pd
2g¢36egg: GE:0pE paocdgoyjrag$aonzaopiun adaowog dB5:ad8dgEde[S: dqodeonan:
apqps 32030500pSs3a0jR0E2000N 75
2[ged[gededEep eepodionbipuesstareageay 3aq 03§:0864gC:e3Eep onepioly §of
(lawfulness) 8$eal§EgE0B ma§§emindionl arvonqepdlydBs saeeped omad 98ewrod Cvndsnd
oBEo@omy omeumapdirtol srafrolaepdn ofEe[gdo06omoep:ad oproooegy cpsagtence:
69 These and other standards regarding the right to challenge the legality of detention are set out in the Basic Principles
and Guidelines on Remedies and Procedures on the Right of Anyone Deprived of His or Her Liberty by Arrest or Detention
to Bring Proceedings before a Court, adopted by WGAD in April 2015, following a review of national and international

standards and based on input and a global consultations involving governments, national human rights institutions,
inter-governmental organizations, UN and regional human rights bodies and mechanisms, NGOs, and academics. They

are hereafter referred to as the WGAD Basic Principles and Guidelines. WGAD Basic Principles and Guidelines Principle 2.

70 Human Rights Committee, Concluding Observations: Panama, UN Doc. CCPR/C/PAN/CO/3 (2008) §13.

71 WGAD Basic Principles and Guidelines, Guideline 9, para.94. See Principle 32(2) of the Body of Principles, which requires
that the procedure be free of charge to individuals without adequate means.

72 International Convention on Enforced Disappearance, article 22(a); UN Mechanisms Joint Report on Secret Detention.
UN Doc. A/HRC/13/42 (2010) §292(b).

73 WGAD Basic Principles and Guidelines: Principle 6; Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment, principle 39; Council of Europe Rules on Remand in Custody, rule 17; Council of Europe
Guidelines on human rights and counter-terrorism, guideline VIII; Rome Statute, article 60(3).

74 Opinions adopted by the Working Group on Arbitrary Detention, UN Doc. A/HRC/7/4/Add.1, 15 January 2008, pg 29-37,
para.36.

75 Principle 39 of the Body of Principles, Rule 17 of the CoE Rules on remand in custody, Guideline VIII of the CoE Guide-
lines on human rights and counter-terrorism, Article 60(3) of the ICC Statute.
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76 Human Rights Committee: Concluding Observations on Israel, UN Doc. CCPR/C/79/Add.93 (1998), para.21; Inter-Amer-
ican Court, Advisory Opinion OC-8/87, 30 January 1987, para.41; Human Rights Committee, General Comment 29
(2011), para.16; UN Commission on Human Rights, Resolution on Habeas corpus, UN Doc. E/CN.4/RES/1992/35, ar-
ticle 2; Inter-American Court, Advisory Opinion OC-8/87, 30 January 1987, para.43; Report of the Working Group on
Arbitrary Detention, UN Doc. A/HRC/7/4, 10 January 2008, para.82(a); Sub-Committee on the Prevention of Torture:
Honduras, UN Doc. CAT/OP/HND/1, 10 February 2010, para.282(b); para.47; Working Group on Arbitrary Detention,
UN Doc. A/JHRC/22/44 (2012) para.47; Article X of the Inter-American Convention on Forced Disappearance of Persons,
Article 4(2) of the Arab Charter of Human Rights: Section M(5)(e) of the Principles and Guidelines on the Right to a Fair
Trial and Legal Assistance in Africa.

77 European Court: Brannigan and McBride v. United Kingdom (14553/89, 14554/89), (1993) §§61-66; Aksoy v. Turkey
(21987/93), (1996) §8§83-84; Inter-American Court, Castillo-Petruzzi et al v. Peru (1999) §§104-112.

78 ICCPR, article 9(5); International Convention on Enforced Disappearance, article 24(4); Arab Charter on Human Rights,
article 14(7); ECHR, article 5(5); Principles on Fair Trial in Africa, Section M(1)(h).

79 WGAD Basic Principles and Guidelines: Guideline 16.

80 A comprehensive explanation of the types of reparation may be found here: Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, Adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005.

81 Rome Statute, article 60(4).
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82 WGAD Basic Principles and Guidelines: Principle 18.

83 CRC. Article 3(1) “In all actions concerning children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consider-
ation.”

84 The obligation of the State to prioritize alternatives to judicial proceedings in dealing with children in conflict with the
law, whenever appropriate, is outlined in the CRC article 40(3).

85 WGAD Basic Principles and Guidelines, Principle 18. For more details see: Committee on the Rights of the Child, The
Right of the Child to be Heard, Geneeral Comment No. 12 (2009), CRC/C/GC/12 20, July 2009; Committee on the Rights
of the Child, Children’s Rights in Juvenile Justice, General Comment No. 10 (2007) CRC/C/GC/10 25 April 2007.

86 Convention on the Elimination of All Forms of Discrimination against Women, G.A. res. 34/180, 34 U.N. GAOR Supp.
(No. 46) at 193, U.N. Doc. A/34/46, entered into force Sept. 3, 1981. (Hereinafter: CEDAW).

87 United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the
Bangkok Rules) UN Doc: A/RES/65/229 (16 March 2011) Rule 7.

88 WGAD Basic Principles and Guidelines, Principle 19.
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89 International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities, G.A.
Res. 61/106, Annex I, U.N. GAOR, 61st Sess., Supp. No. 49, at 65, U.N. Doc. A/61/49 (2006), entered into force May
3, 2008.

90 WGAD Basic Principles and Guidelines: Principle 20.

91 WGAD Basic Principles and Guidelines: para.60.

92 UN High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards relating to the
Detention of Asylum-Seekers and Alternatives to Detention (2012). para.43: International law prohibits detention or
restrictions on the movement of a person on the basis of race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status, such as asylum-seeker or refugee status. This applies even
when derogations in states of emergency are in place. States may also be liable to charges of racial discrimination if
they impose detention on persons of a “particular nationality”. At a minimum, an individual has the right to challenge
his or her detention on such grounds; and the State will need to show that there was an objective and reasonable basis
for distinguishing between nationals and non- nationals, or between non-nationals, in this regard.

93 WGAD Basic Principles and Guidelines: para.61.

94 WGAD Basic Principles and Guidelines: Principle 21.
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95 The Supreme Court’s Jurisdiction is confirmed in the The Union Judiciary Law (No. 20 / 2010).

96 Constitution of Myanmar 2008, Art. 378. (a) In connection with the filing of application for rights granted under this
Chapter, the Supreme Court of the Union shall have the power to issue the following writs as suitable: (1) Writ of Habeas
Corpus; (2) Writ of Mandamus; (3) Writ of Prohibition; (4) Writ of Quo Warranto; (5) Writ of Certiorari.

(b) The right to issue writs by the Supreme Court of the Union shall not affect the power of other courts to issue order
that has the nature of writs according to the existing laws.

97 Global Justice Centre. ‘The 2008 Constitution Breaches Myanmar/Burma’s Binding Obligations under International Law
Including the United Nation’s Charter’ (November 2012).



Handbook on Habeas Corpus in Myanmar | 21

Jooo 3 opbdmefgdpoesel 8o pgo $¢ p6q 205 ooepondegod aB8:a364 gt
ompedeeuils 0oeP:gEee),een0Hd 6dl 6eonEgleiconobogt ooepsgieg), 0053t eogseodde
poodB:qC:Baacslgl aB8:036:{gC:adCep poessEpdogodend 8Sedles sagleviconiecoodi
3,005:0326[gdp0e303E 0oeP:geeg),6005038:eg§60503 copdagiconigtianpd §Eoambssigp:
$C 3q8:ceoB: cgodelgpodgl cuodngodedigieso0nd qrooEIiadiel 329Caaea b0 'ooep:
§:RE coep:BaCagfiom ooepsie esotesigedod Baneiads:ad8:gE:edCep ooep:ol[ydgn? eddgod
c0sSE[B: 300000¢) L0E:038:864gE:0000 coepspuessterBelgddon [gSagodeuigs 32850005008
,%&Déu' o8

0g$602500635¢ v5aGROs5gP: 03 Gepadao(g)d [godecote ooepiagodeoddgbaopd
[geSeconCoonepidqleqgpuesasag mogSeond=adiyp: cocdeoles 8qE3EeCHRa0pcI® oogSeodd
328§ 6ogpadoooyEadig 8320305 0505053 Eep 0pdiqdigpiad j000 $C J0op 95bodmolop:
203¢ Gepadddloogdi

J09G 9561 6500038 00g§603532885600p05000:93Eepp0es 226005- 6/ 006 03 [geo§:d(G:
050%:0p0505:qp:0B 0500007 BoP[ggr$2009:3l0005N GE:0RE Db p5:3Eep oogseodypis
060P2600000§005000:2005 328¢pudewdlggEdgps 07205$ERE3EEGPA? [ggrSi000000n G
2005 Fag0dmagpouBoongiod oydie[gpieaddaopds 09§ 6005p0e32000 mapodesaesyt ssegedl
20p51 226{03pEse0 GE:00pS IaMSE coeprgecizansonapodel Ajo[gE: 32070803 cond§maes(e
§2200p50860qS 3:e0ie0me[opE [gdoopd

g$602500632000  erg§eondondgdegpodooigstoday [goSeoonEeonep: agdd
6005g)661 0050020505203 §EscuEse0:0la0p51 929§ 6025p0E=005 'srgPabooiags [oypisnedigod
eqg323,' 03 [gpdecontoonepingodeodqd 32038038 Zopbieui: a3 onepiop(odiqOsadleac
[geSeconEoonepiagodeodded onepop[0B:adsBist 3.0p5s009:0005 (ooepron[cBigid ws:cdAlon
aqPoon:00p5090063:0 F20:03:60:qeR0 )11

g$e00500635¢ 0g$6005500R0s05:32q CEPgEes),6005038ieg8eodd Gagpad
consgodqp:ad [gdeconEeonepiagodeondyioel pslompieaso|pqod 0oEogtiqepdit® gEeagpod
co03q0d AB8:038:9q000[gdeor 0B8:a88:9qopaindden: Sofgpidad cddondBic[gdbeo saolgeson
§058E20051 cagpadooaogt gEiutianodg$god codedEgda$ 200500500:a0p51192 Gagpod
0023030563200 6820053l00ge5e00G:qP:0 [oSeconEponepigodendg 6ol ooEagtigead -

o oddSeepoelopClggpdeni®® (A personal justification letter)

o 0B88:0864gEs0005 mo0udelopE ooeprolgefelopE: eagpodoonone udlo3de0pd

:6[oPpEqliqpa’ eudlgoopd ogdiogSagnie

98 ICCPR. para.9(4); Article 17(2)(f) of the Convention on Enforced Disappearance; Article 37(d) of the CRC; Article 16(8)
of the Migrant Workers Convention; Article 7(6) of the American Convention on Human Rights; Article 14(6) of the Arab
Charter; Article 5(4) of the European Convention; Principle 32 of the Body of Principles; Guideline 32 of the Robben
Island Guidelines; Section M(4) and (5) of the Principles on Fair Trial in Africa; Article XXV of the American Declaration;
Guideline VII(3) of the CoE Guidelines on human rights and counter-terrorism; See also: Article 8 of the Universal Dec-
laration of Human Rights.

99 The Union Judiciary Law (Law No. 20/2010).

100 Writs Act 2014, Ch. 4, Section 7.

101 Writs Act 2014, Section 4; Writs Rules 2013, Section 3.

102 Writs Rules 2013, Section 4.

103 Writs Act 2014, Section 6; Writs Rules 2013, Section 4.

104 Writs Rules 2013, Section 4. Although not stated in the procedure, the ICJ was informed in an interview with a Lawyer
on 2 December 2012, that additional statements from witnesses are sometimes required. ICJ interview, lawyer, Yangon,
2 December 2012.
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105 Ibid.

106 Writs Act 2014, Section. 8; Writs Rules 2013, Section 6.
107 Writs Rules 2013, Section 7.

108 Ibid. Section 8.

109 Ibid. Section 9.

110 Writs Rules 2013, Section 12, 14.
111 Writs Rules 2013, Section 13.
112 Ibid.

113 Ibid.

114 Writs Rules 2013, Section 15.
115 Ibid.
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116 Writs Rules 2013, Section 16.

117 Writs Act 2014, Section 11; Writs Rules 2013, Section 17.

118 Writs Act 2014, Section 7(b); Writs Rules 2013, Section 18.

119 Writs Act 2014, Section 7(c).

120 Writs Rules 2013, Section 19.

121 Ibid.

122 ICJ, Lawyer interview Yangon, 2 December 2012.

123 High Courts of the Region were added by CrPC Amendment Law no.16/2016, January 20th 2016. In Section 491 (2)
Supreme Court of the Union may, from time to time, frame rules to regulate the procedure in cases under this section.
For example see: High Court Notification No. 10 (General), dated the 17th September 1947, as amended by Notification
No.3 (General), dated the 26th May 1949 (High Court Rules and Orders, Third Edition, p. 515).
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124 Nick Cheesman, ‘The Incongruous Return of Habeas corpus to Myanmar’ in Nick Cheesman, Monique Skidmore and
Trevor Wilson, Ruling Myanmar From Cyclone Nargis to National Elections, (Institute of Southeast Asian Studies (ISEAS)
Singapore) p. 96.

125 Constitution of Myanmar 2008, Section 378(b).

126 ICJ interview, lawyers Yangon, 22 April 2013.

127 ICJ Interview, lawyers, Yangon, 2014.
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128 Amnesty International, New Expression Meets Old Repression: Ending the Cycle of Arrest and Imprisonment in Myan-
mar. (24 March 2016, Index number: ASA 16/3430/2016) Available at: https://www.amnesty.org/download/Docu-
ments/ASA1634302016ENGLISH.PDF.

129 ICJ, Right to Counsel. p. 2.

130 See, among others, Human Rights Committee, General Comment No. 29, States of Emergency (Article 4), UN Doc.
CCPR/C/21/Rev.1/Add.11 (2001), para.16; Bacre W. N'diaye, Special Rapporteur on extrajudicial, summary or arbitrary
executions, and Param Cumaraswamy, Special Rapporteur on the independence of judges and lawyers, Report to the
Commission on Human Rights on the Situation of human rights in Nigeria, UN Doc. E/CN.4/1997/62/Add.1 (1997),
para.71: ... the separation of power[s] and executive respect for such separation is a sine qua non for an impartial
judiciary to function effectively”; Param Cumaraswamy, Special Rapporteur on the independence of judges and lawyers,
Report to the Commission on Human Rights, UN Doc. E/CN.4/1995/39 (1995), para.55: ... the principle of the separa-
tion of powers, which is the bedrock upon which the requirements of judicial independence and impartiality are founded.
Understanding of, and respect for, the principle of the separation of powers is a sine qua non for a democratic State and
is, therefore, of cardinal importance for countries in transition to democracy...”.

131 These principles are also reflected in the Union Judiciary Law (The State Peace and Development Council Law, No.
20/2010) Section 3.
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132 Constitution of Myanmar 2008, Art. 300(a) and Art. 301(f) and Union Judiciary Law, S. 30(f) for the Chief Justice of the
Union and the Judges of the Supreme Court; Art. 309(a) and Art. 310(f) and Union Judiciary Law S. 48(f) for the Chief
Justices and Judges of the High Courts; 2008 Constitution, Art. 330(c) and Art. 333(f) for the Justices of the Constitu-
tional Court.

133 Melissa Crouch, ‘The Common Law and Constitutional Writs: Prospects for Accountability in Myanmar’ in Lindsay &
Crouch (eds.) Law, Society and Transition in Myanmar (Hart, 2014) p.146.

134 Tomas Ojea Quintana, Special Rapporteur on the situation of human rights in Myanmar, Report to the Human Rights
Council, UN Doc. A/HRC/22/58 (17 April 2013), para.63.

135 ICJ, Right to Counsel. pp. 18, 40.

136 Yanghee Lee, Special Rapporteur on the situation of human rights in Myanmar, Report to the Human Rights Council, UN

Doc. A/HRC/28/72 (23 March 2015).

137 Details of the Workshop are available here: http://www.icj.org/icj-holds-seminar-on-prerogative-writs-under-the-
2008-constitution-of-myanmar/.

138 Melissa Crouch, ‘The Common Law and Constitutional Writs: Prospects for Accountability in Myanmar’ in Lindsay &
Crouch (eds.) Law, Society and Transition in Myanmar (Hart, 2014) p.147.
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139 Ibid.

140 Human Rights Committee General Comment 29, §16 and General Comment 358§67; Inter-American Court: Advisory
Opinion OC-8/87 (1987) 8§42, Advisory Opinion OC-9/87 (1987) §41(1); Commission on Human Rights resolution
1992/35, §2; UN Mechanisms Joint Report on secret detention, UN Doc. A/HRC/13/42 (2010), §§46-47; Working Group
on Arbitrary Detention, UN Doc. A/HRC/7/4 (2008) §§867, 82(a); Sub-Committee on the Prevention of Torture : Hondu-
ras, UN Doc. CAT/OP/HND/1 (2010), §282(a)-(b).

141 Ibid. Chapter 2 Section 3 (b).

142 Union Judiciary Law, Section 16(c) At the time of the occurrence of the following situation, the right to claim the rights
contained in section 377 of the Constitution shall not be suspended unless it is required for public security: (i) in time
of war; (ii) in time of foreign aggression; (iii) in time of insurrection.
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143 A state of emergency is declared pursuant to Article 410 of the Constitution, which allows the President, after coordinat-
ing with the National Defence and Security Council, to declare a state of emergency in areas where the administrative

functions can no longer be carried out in accordance with the Constitution.

144 1CJ Interview, Lawyer Nyein Chan, Sitwe, 15 October 2014.

145 Human Rights Watch, “Burma: Mass Arrests, Raids on Rohingya Muslims”, 5 July 2012, http://www.hrw.org/
news/2012/07/05/burma-mass-arrests-raids-rohingya-muslims; “Arrest of 100 Rohingya Muslim in the village of “Nga
Khura” Arakan State”, Rohingya News Agency, 11 February 2013, http://www.rna-press.com/en/news/21388.html.

146 Writs Act 2014, Section 3 (a).

147 ICJ interview, lawyer Yangon, 2 December 2012.

148 1Ibid.

149 Due to the high costs involved in travelling to, and staying in, Naypyidaw for hearings the detainee’s families return

home between trial dates. Kachinland News (23 February 2012) ‘Burmese Government’s Supreme Court Delays Hearing
for Three Kachin Villagers’, http://kachinlandnews.com/?p=21348. Accessed 7 December 2015.

150 ICJ interview, lawyers and law students Yangon, 2 December 2012.

151 Ibid.
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152 “Chief Justice of the Union stresses important role of courts in ensuring rule of law”, New Light of Myanmar, 9 August
2013, pp.8, http://www.burmalibrary.org/docs15/NLM-2013-08-09-red.pdf. Out of this, 286 petitions have been reject-
ed, while the court heard 84 applications.

153 Melissa Crouch, ‘The Common Law and Constitutional Writs: Prospects for Accountability in Myanmar’ in Lindsay &
Crouch (eds.) Law, Society and Transition in Myanmar (Hart, 2014) p.147.

154 ICJ Interview, Writs Department, Office of the Supreme Court, 16 June 2015.

155 See: Myanmar Law Reports (MLR) 2011 (Containing six writ cases), MLR 2013 (Containes one writ case) and MLR 2014
(Contains three writ cases).
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156 ICJ interview, U Tin Myint, Bangkok, 20 August 2012; ICJ Interview, Lawyer U Myat Hla, Yangon, 15 October 2014.

157 Melissa Crouch, ‘The Common Law and Constitutional Writs: Prospects for Accountability in Myanmar’ in Lindsay &
Crouch (eds.) Law, Society and Transition in Myanmar (Hart, 2014) p.150.
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158 This violates the international law as well as Myanmar’s domestic law, as discussed below.

159 Dar Mar Hkawn v. Commander Aung Zaw Oo (Responsible official of Military Column), Supreme Court of the Union,
General Application for Writ No.1, Judgment of 1 March 2012.

160 ICJ Interview, lawyer Yangon, 30 July 2012.

161 Ibid.

162 Kachinland News (23 February 2012) ‘Burmese Government’s Supreme Court Delays Hearing for Three Kachin Villag-
ers’, http://kachinlandnews.com/?p=21348. Accessed 7 December 2015.

163 ICJ Interview, lawyer Yangon, 30 July 2012.

164 Dar Mar Hkawn v. Commander Aung Zaw Oo (Responsible official of Military Column), Supreme Court of the Union,
General Application for Writ No.1, Judgment of 1 March 2012.
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165 Section 167 of the Criminal Procedure Code states that: (1) Whenever any person is arrested and detained in custo-
dy, and if appears that the investigation cannot be completed within the period of twenty four hours fixed by section
61, and there are grounds for believing that the accusation or information is well-founded, the officer in charge of the
police-station or the police-officer making the investigation shall forthwith transmit to the nearest Magistrate a copy of
the entries in the diary hereinafter prescribed relating to the case, and shall at the same time forward the accused to
such Magistrate. (2) The Magistrate to whom the accused person is forwarded under this section may, whether he has
or has not jurisdiction to try the case, from time to time authorize the detention of the accused in such custody as such
Magistrate thinks fit. But the detention of such person shall not exceed in the whole 30 days where a person is accused
of an offence punishable with rigorous imprisonment for a term of not less than seven years, and where a person is
accused of an offence punishable with rigorous imprisonment for a term of less than seven years, the detention of such
person shall not exceed 15 days in the whole. If such Magistrate has no jurisdiction to try the case or commit it for trial,
and considers further detention unnecessary, he may order the accused to be forwarded to a Magistrate having such
jurisdiction: Provided that no Magistrate of the third class, shall authorize detention in the custody of the police. (3) A
Magistrate authorizing under this section detention in the custody of the police shall record his reasons for so doing. (4)
If such order is given by a Magistrate other than the District Magistrate or Subdivisional Magistrate, he shall forward a
copy of his order, with his reasons for making it, to the Magistrate to whom he is immediately subordinate.

166 Dar Mar Hkawn v. Commander Aung Zaw Oo (Responsible official of Military Column), Supreme Court of the Union,
General Application for Writ No.1, Judgment of 1 March 2012.

167 Dar Mar Hkawn v. Commander Aung Zaw Oo (Responsible official of Military Column), Supreme Court of the Union,
General Application for Writ No.1, Judgment of 1 March 2012.

168 ICJ interview, lawyer, Yangon, 6/8/14; Thomas Mung Dan, Justice For All, Mytkyina, 14 October 14.

169 Daw Marit Hkawng v. Commanding Officer Aung Zaw Oo (Responsible official of Military Column of the 37 Regiment,
Myitkina township), Supreme Court of the Union, General Application for Writ No.2, Judgment of 1 March 2012.
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170 Daw Marit Hkawng v. Commanding Officer Aung Zaw Oo (Responsible official of Military Column of the 37 Regiment,
Myitkina township), Supreme Court of the Union, General Application for Writ No.2, Application for the Habeas Corpus
Order According to Habeas Corpus Procedure Section 3, Union Judiciary Act Section 16(a)(1).

171 Daw Marit Hkawng v. Commanding Officer Aung Zaw Oo (Responsible official of Military Column of the 37 Regiment,
Myitkina township), Supreme Court of the Union, General Application for Writ No.2, Judgment of 1 March 2012.

172 Ibid.

173 Ibid.

174 1CJ interview, lawyer, Yangon, 6/8/14; Thomas Mung Dan, Justice For All, Mytkyina, 14 October 14.

175 U Dau Luang v. Lt Col Zaw Myo Htut (Responsible official of Loilontaung Met Bum station, 321 Regiment, Loi Jei town-
ship), Supreme Court of the Union, General Application for Writ No.3, Judgment of 1 March 2012.
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176 Ibid.

177 These were articles 21(b), 376; s 347; and s 353 of the Myanmar Constitution 2008.
178 Tin Zar Maw Naing & Yangon Policed Colonel [1950] BLR (SC) 17.

179 G. M Barnargi and Supervising Officer of Insein Jail [1948] BLR (SC) 199.
180 Melissa Crouch, Constitutional Writs as “Weapons” in Myanmar?, Int’l J. Const. L. Blog, July 9, 2013, available at: http://

www.iconnectblog.com/2013/07/constitutional-writs-as-weapons-in-myanmar.

181 U Dau Luang v. Lt Col Zaw Myo Htut (Responsible official of Loilontaung Met Bum station, 321 Regiment, Loi Jei town-
ship), Supreme Court of the Union, General Application for Writ No.3, Judgment of 1 March 2012.

182 Ibid.
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183 Report of the Special Rapporteur on the situation of human rights in Myanmar in accordance with Assembly Resolution
66/230, presented at the 67th session of the UN General Assembly, 25 September 2012.

184 UNGA, ‘Situation of Human Rights in Myanmar’ (25 September 2012) available

185 U Dau Luang v. Lt Col Zaw Myo Htut (Responsible official of Loilontaung Met Bum station, 321 Regiment, Loi Jei town-
ship), Supreme Court of the Union, General Application for Writ No.3, Judgment of 1 March 2012.

186 ICJ interview, lawyer, Yangon, 2 December 2012; ICJ Interview, Thomas Mung Dan, Justice For All, Mytkyina, 14 Octo-
ber 14.

187 FIDH, Burmese government urged to investigate the enforced disappearance of Sumlut Roi Ja (28 Oct 2014) avail-
able at: https://www.fidh.org/International-Federation-for-Human-Rights/asia/burma/16329-burmese-govern-
ment-urged-to-investigate-the-enforced-disappearance-of.

188 U Myo Min Thu v. The State and Police 2nd Lieutenant Aung Win Tint, Supreme Court of the Union, General Application
for Writ No.5, Judgment 7 August 2012.

189 Ibid.

190 Writs Act 2014, Section 16.

191 Principle 32 (1) of the Body of Principles; Principle 8 of the WGAD Basic Principles and Guidelines; See HRC General
Comment 35, UN Doc ICCPR/C/GC/35 (2014) §§42-43.



36 | Handbook on Habeas Corpus in Myanmar

a3epogt eogpodoongeds: 39g0300E0gEi0pd qod8sE 3aadgoEaR] qoSggp:
s 95056 [opepnizamomcoeiopé ooepigeonde eloPpCiafEooly ofop 2005ecd805
600200112 6gPO5C:0E1 036204603205 $5:0p0e3Eep [§a0go§8 005 e00zaEC05F0:
08Ede[opEiaBcopds ooepigeeonde 6o §3(G a3epogt B8:8b:gsiontbesepa’ cudlges eeon
§052005 §228qCo00 9Bew0d $o&:0d680:90dHOPG| ©awSgoodit?

§EEombg&igpiel 20050050536 0oepsEag),603593C:00g 6005 EdIRsspd: 20pd
cgudonfg§sosqulepdn  spSsopmjgocognupopd  saelopimegtielopé 0coddadlglaopd §E¢&
o0ombds&igpisCeacdaopdieomts [gpdoatipuesst qpdadinndspSiodsaqeaddaopdieoms o30d
03q o§dl

088:0364gC:ad8ep ooepipoesst BpgddadelomE: cwodeaolggSomosaopd $EEeodd
;60 a8 05§00 colqp:aopien eagP5Eo:0p30305 CVELIE$VEY 2000E:E]IDICVOS
qP038EEe0056 3¢ 2203050007 g8 E 200507 R0 AlooRdIAdH} B360x0 2000 E:eagIdBCVdGPEE:

GOgPa50002006 [gScopSondbeoigs 2005005[gE:0pS §EEoommymagtancagadtappoesd ooepsd:
34),602599E:00g$6005 2060202092005 A305p8qe§ Al ©[gddeom ergPadocEgEdYP? Ludy

80563200t 029$6005p06s 3298 6 Alane 0oep:g:e052005 GagPEdeogIEdO? [§§e0sdBs $05:
0pa3Eep [gooosngp:don pgSloegiedgpiaddl sacpeusd(B: [g§copSaadseoaoéilaspd

BqCeageidam:paopd GEomlgbesopd coudeepadesaopdad wad§ogod apmm: 32008
:0g 36qPodegPad§ecnay 8:§bes[ordloodi

G 691386028225 d-po $¢ Sredlodopqs:
Joop 956 afco o qodesopt wofgrieom ooepigieg),cor5098:m0g$ead cagpaboogiod
250502 D0 9 §ocvoopdit™* [godeconEeoepigadeondgIbm j0op 956 RAdE co 0o qedesort

192 U Myo Min Thu v. The State and Police 2nd Lieutenant Aung Win Tint, Supreme Court of the Union, General Application
for Writ No.5, Judgment 7 August 2012.

193 Ibid.

194 31 of the judgments are unavailable. The ICJ was only able to acquire Supreme Court diary records in which they were
acknowledged. The diary records are as follows: Daw Ei Kaung Te v. U Pauk U Chan 2013, General Criminal (writ) No.
8. Supreme Court Diary; Daw Ei Kaung v. U Pauk U Chan 2013, General Criminal (writ) No. 9, Supreme Court Diary;
Daw Ei Htan Mar v. U Pauk U Chan 2013, General Criminal (writ) No. 10, Supreme Court Diary; Daw Ei Eain v. U Pauk
U Chan 2013, General Criminal (writ) No. 11, Supreme Court Diary; Daw Ei Nan Lon v. U Pauk U Chan 2013, General
Criminal (writ) No. 12 , Supreme Court Diary; Daw Ei Nan v. U Pauk U Chan 2013, General Criminal (writ) No. 13, Su-
preme Court Diary; U Eaik Kyan v. U Pauk U Chan 2013, General Criminal (writ) No. 14, Supreme Court Diary; U Eaik
Phat v. U Pauk U Chan 2013, General Criminal (writ) No. 15, Supreme Court Diary; U Eaik Shan v. U Pauk U Chan 2013,
General Criminal (writ) No. 16, Supreme Court Diary; U Mai Khan v. U Pauk U Chan 2013, General Criminal (writ) No.
17, Supreme Court Diary; U Eaik Oan v. U Pauk U Chan 2013, General Criminal (writ) No. 18, Supreme Court Diary;
U Eaik Oo v. U Pauk U Chan 2013, General Criminal (writ) No. 19, Supreme Court Diary; U Mai Ngan Lat v. U Pauk U
Chan 2013, General Criminal (writ) No. 20 Supreme Court Diary; U Sai Hone v. U Pauk U Chan 2013, General Criminal
(writ) No. 21, Supreme Court Diary; U Sai Sam v. U Pauk U Chan 2013, General Criminal (writ) No. 22, Supreme Court
Diary; U Mai Ann v. U Pauk U Chan 2013, General Criminal (writ) No. 23; Supreme Court Diary; U Mai Ann v. U Pauk U
Chan 2013, General Criminal (writ) No. 24, Supreme Court Diary; Daw Ei Ann v. U Pauk U Chan 2013, General Criminal
(writ) No. 25, Supreme Court Diary; Daw Ei Yot v. U Pauk U Chan 2013, General Criminal (writ) No. 26, Supreme Court
Diary; Daw Ei Onn v. U Pauk U Chan 2013, General Criminal (writ) No. 27, Supreme Court Diary; Daw Nar Khan v. U
Pauk U Chan 2013, General Criminal (writ) No. 28, Supreme Court Diary; Daw Nan Shan Khan v. U Pauk U Chan 2013,
General Criminal (writ) No. 29, Supreme Court Diary; Daw Nan Kaung Kyauk v. U Pauk U Chan 2013, General Criminal
(writ) No. 30, Supreme Court Diary; Daw Ei Than v. U Pauk U Chan 2013, General Criminal (writ) No. 31, Supreme
Court Diary; Daw Ei Onn v. U Pauk U Chan 2013, General Criminal (writ) No. 32, Supreme Court Diary; Daw Ei Kaung
v. U Pauk U Chan 2013 General Criminal (writ) No. 33, Supreme Court Diary; Daw Ei Htan Mar v. U Pauk U Chan 2013,
General Criminal (writ) No. 34, Supreme Court Diary; Daw Ei Kyan Thar v. U Pauk U Chan 2013, General Criminal (writ)
No. 35, Supreme Court Diary; Daw Ei Khan Nan v. U Pauk U Chan 2013, General Criminal (writ) No. 36, Supreme Court
Diary; Daw Ei Nan v. U Pauk U Chan 2013, General Criminal (writ) No. 37, Supreme Court Diary.
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195 The United Wa State Army, abbreviated as UWSA and also known as the UWS Army, is the military wing of the United
Wa State Party (UWSP). It is an ethnic minority army of an estimated 20,000 -25,000 Wa soldiers of Myanmar’s Special
Region No.2.

196 ICJ Interview, Lawyer Yangon, 15 July 2014.

197 ICJ Interview, Lawyer Yangon, 15 July 2014. The Supreme Court decided to dismiss the cases on the grounds that the
summons was undeliverable in line with Writ Procedure Section 13 and had received no reply to their query mandated
in Section 15. 2013, General Criminal (writ) No. 8-37, Supreme Court Diary Date: 11/7/2013.

198 ICJ Interviews with family members, Tachilek, Shan State, January 2015.

199 U Wai Yang (a.k.a. U She Tar) v. U Pauk Yu Chan. Interview with U Kyi Win(Latpotta) , advocate Date: 15 July 2014.

200 Interview with U Kyi Win(Latpotta) , advocate Date: 15 July 2014
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201 Maung Maung. Burma’s Constitution. 2nd ed., The Hague: Martinus Nijhoff, 1961. P. 99.

202 G.N. Banerji v. Superintendent, Insein Jail Annexe, Insein. BLR (1948) SC 203-04; In 1950, the Tinsa Maw Naing ruling
explained that, “The personal liberty of a citizen, guaranteed to him by the Constitution, is not lightly to be interfered
with and the conditions and circumstances under which the legislature allows such interference must be clearly satisfied
and present”. Tinsa Maw Naing v. Commissioner of Police, Rangoon & Another. BLR (1950) SC 37.

203 Nick Cheeseman, ‘The Incongruous return of Habeas Corpus to Myanmar’ Cheeseman, Skidmore & Wilson. Ruling Myan-
mar: From Cyclone Nargis to National Elections (ISEAS 2010) p. 96.

204 Dr. Malar Aung, Reported Cases of Writs Application with Judgment Summary 1948-1971.

205 Silverstein, Joseph (1977) Burma: Military Rule and the Politics of Stagnation (Ithaca, NY, Cornell University Press,
1977) p.57. For example, despite that the Public Order (Preservation) Act stated that an order to detain a person under
the Act could not be reviewed by a court, the Supreme Court held that this provision was unconstitutional because it was
contrary to the powers of the Supreme Court under section 25 of the Constitution. See Bo San Lin v. The Commissioner
of Police and one [1949] BLR 372.

206 Melissa Crouch, ‘The Common Law and Constitutional Writs: Prospects for Accountability in Myanmar’ in Lindsay &
Crouch (eds.) Law, Society and Transition in Myanmar (Hart, 2014) p.143.
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207 G.N. Banerji v. The Superintendent, Insein Jail Annexe (1948) BLR (SC) 199, pp 202.

208 Ibid.

209 Ibid.

210 Ibid.

211 Ibid. p. 199.

212 Ibid. p. 202.

213 Lim Pwe Htin v. The Chairman, Public Property Protection Committee and another (1952) BLR (SC) 55. See Dr. Malar
Aung, Reported Cases of Writs Application with Judgment Summary pp 18.

214 U Sann Lwin, ‘Writs’ (September 2012) 10 Law Journal p.33.

215 Daw Khin Tee v. U Chan Tha and One (1949) BLR (SC) 193; See Dr. Malar Aung, Reported Cases of Writs Application
with Judgment Summary p. 10.

216 Maung Hla Gyaw v. The Commissioner of Police, Rangoon and one (1948) BLR (SC) 764; See Dr. Malar Aung, Reported
Cases of Writs Application with Judgment Summary no.8, p. 7.
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Lee Kyin Su @ U Su v. The Commissioner of Excise and three others (1957) BLR (SC) 5; See Dr. Malar Aung, Reported
Cases of Writs Application with Judgment Summary no. 33, p. 25.

G.N. Banerji v. The Superintendent, Insein Jail Annexe (1948) BLR (SC) 199, p. 212.

Kin Ma Ma v. The Chairman, Public Property Protection Board and another (1948) BLR (SC) 574; See Dr. Malar Aung,
Reported Cases of Writs Application with Judgment Summary no.6, p. 6.

Tinsa Maw Naing v. The Commissioner of Police, Rangoon and another (1950) BLR (SC) 17. See U Hla Aung, ‘The Law
of Preventive Detention in Burma’ pp 60; Maung Hla Gyaw v. The Commissioner of Police, Rangoon and one (1948) BLR
(SC) 764. See Dr. Malar Aung, Reported Cases of Writs Application with Judgment Summary. p. 6.

U Win Pe v. Secretary, Home Ministry (1957) BLR (SC) 32; See: U Hla Aung, ‘The Law of Preventive Detention in Burma’.
p. 59.

Ah Nywe v. Commissioner of Police, Rangoon and another (1948) BLR (SC) 737; See: Dr. Malar Aung, Reported Cases
of Writs Application with Judgment Summary no 7, p 6.

Bo San Lin v. The Commissioner of Police and one (1948) BLR (SC) 372. See Dr. Malar Aung, Reported Cases of Writs
Application with Judgement Summary no. 3, p. 3. This means that although a police officer might have had good and
sufficient grounds for what he did, if the law requires that he proceed in a certain manner, then strict compliance has to
be adhered to.
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G.N. Banerji v. The Superintendent, Insein Jail Annexe (1948) BLR (SC) 199, p. 208.

Lee Kyin Su @ U Su v. The Commissioner of Excise and three others (1957) BLR (SC) 5; See: Dr. Malar Aung, Reported
Cases of Writs Application with Judgement Summary no.33, p. 25.

Ma Aye Kyi v. The Commissioner of Police and one (1948) BLR 772; Maung San Tint v. The Deputy Commissioner of Pegu
and one (1949) BLR (SC) 196; See: Dr. Malar Aung, Reported Cases of Writs Application with Judgement Summary no.
9, p 8 and no. 15, p.11.

Ah Nywe v. Commissioner of Police, Rangoon and another (1948) BLR 737; Bo San Lin v. The Commissioner of Police
and one (1948) BLR (SC) 372; Ma Aye Kyi v. The Commissioner of Police and one (1948) BLR 772; and Daw Aye Nyunt
v. The Commissioner of Police, Rangoon and one (1949) BLR (SC) 5.

Bo San Lin v. The Commissioner of Police and one (1948) BLR (SC) 372. See Dr. Malar Aung, Reported Cases of Writs
Application with Judgement Summary no. 3, p. 4.

U Zan v. The Deputy Commissioner, Insein and another (1951) BLR (SC) 17; See: Dr. Malar Aung, Reported Cases of
Writs Application with Judgement Summary no. 4, pp. 16 — 17. There must be reasonable satisfaction of necessity, such
as to investigate into the activities of the detainee, to direct detention. The reasonable grounds for detention must have
already been known to the authority before exercising such discretion can be considered valid.

Bo Aye Ko v. The Commissioner of Police, Rangoon and two others (1950) BLR (SC) 181; See: Dr. Malar Aung, Reported
Cases of Writs Application with Judgement Summary no. 19, p. 15. The facts of the case involved a detainee who was
originally arrested at Hmawbi and detained in the Rangoon Central Jail under the orders of the Deputy Commissioner of
Police of Rangoon. When the detainee filed for Habeas corpus, the Deputy Commissioner of Police of Rangoon cancelled
his order. This order was replaced by an order under the Deputy Commissioner of Police of Insein, where he directed the
detention of the applicant in the Rangoon Jail Central until further orders and then passed a second order to transfer the
applicant to Insein Jail.

The High Court was established under ss 134 and 135 of the Constitution and s 2 of the Union Judiciary Act 1948.
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232 See: Kean Eng & Co v. The Custodian of Moveable Properties, Burma & One [1949] BLR (SC) 71. According to s 491 of
the Code of Criminal Procedure, the High Court could make a direction in the nature of habeas corpus.

233 [1948] BLR (SC) 214.

234 The application was brought pursuant to Section 6 of the Union Judiciary Act, which conferred on the Supreme Court
powers to grant special leave to appeal any judgment, decree or final order of any court in any civil, criminal or other
case if all legal remedies had been exhausted. The Supreme Court held that there was a separate effective remedy
under Section 25 of the 1947 Constitution whereby it could issue ‘directives in the nature of habeas corpus’ and that no
subject would go without its redress if a legitimate grievance exists.

235 Article 25 (2) of the 1947 states that the Supreme Court has the power to issue writs, ‘Without prejudice to the powers
that may be vested in this behalf in other Courts.” Article 378 (b) of the 2008 Constitution states that the Supreme
Court’s right to issue writs ‘shall not affect the power of other courts to issue order that has the nature of writs according
to the existing laws.’

236 Sitaram v. The Superintendent, Rangoon Central Jail and Another 1957 B.L.R (H.C) 190 Appellate Criminal.
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237 The relevant international standards are set out in Part 1 of this Handbook.
238 International Commission of Jurists, Legal Commentary to the ICJ Berlin Declaration on Upholding Human Rights and
the Rule of Law in Combating Terrorism, Geneva, Switzerland, 2008 p. 54.
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