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Introduction to the Handbook

In more than 50 countries around the world, some 26 million individuals are uprooted from their
homes and displaced in their own countries as a result of conflict or human rights violations. In
addition, natural disasters caused the displacement of 36 million persons worldwide in 2008.

Internally displaced persons, or "IDPs," are part of the broader civilian population that
needs protection and assistance because of conflict and human rights abuses or due to natural
disasters. The focus on IDPs in this Handbook is not intended to encourage preferential
treatment of IDPs to the exclusion of other populations at risk but, rather, to improve the quality
of the response developed for IDPs whose needs have been, until recently, inadequately
addressed by the international humanitarian response.

Forced from their homes, IDPs also experience specific forms of deprivation, such as loss of
shelter, and often face heightened or particular protection risks. These risks may include:
armed attack and abuse while fleeing in search of safety; family separation, including an
increase in the number of separated and unaccompanied children; heightened risk of sexual
and gender-based violence, particularly affecting women and children; arbitrary deprivation of
land, homes and other property; and displacement into inhospitable environments, where they
suffer stigmas, marginalization, discrimination or harassment.

In the face of such risks, internally displaced women, men, girls and boys have to demonstrate
a remarkable degree of resilience and strength, drawing on their own capacities to develop
basic support mechanisms and seek protection.

The prevention of displacement and the protection of IDPs and other affected populations'
within their own country are the responsibility of national authorities. Particularly in situations
of armed conflict, IDPs may find themselves in territories over which State authority is absent
or difficult to enforce. In such situations, the prevention of displacement and the protection of
IDPs are also the responsibility of non-State actors.

In those situations where States require support or where national protection is not ensured, a
critical protection role falls to the international community. It has been difficult to address this
"protection gap" not only because of the sensitivity of the subject within the country concerned,
but also because of various gaps within the international framework.

Concerted efforts are also being made to address institutional gaps in humanitarian
response, including in situations of internal displacement. The reform of the humanitarian
system initiated in 2005 identified protection as a persistent gap and created institutional
mechanisms to ensure that protection is a core component, and cross-cutting element of
humanitarian response. The key mechanism introduced to help fill the gap is known as the
“cluster" approach.

Although the critical test for any humanitarian response is what happens on the ground, until
now there has been no comprehensive, practical guidance on how to operationalize protection
in situations of internal displacement.

' In the context of internal displacement, "affected populations" have been defined as: "host communities where IDPs
are living; host communities in areas of IDP return; and persons or communities at risk of displacement if their
protection problems are not addressed" (Progress Report of the Cluster Working Group on Protection to the IASC
Principals, 12 Dec 2005). Other affected populations may also include those who are unable to flee (i.e. those
trapped by the fighting, those who cannot move into the "displacement zone" due to ethnic or other tensions, or
because of illness, injuries, handicaps, etc.). Throughout this Handbook, operational guidance referring to IDPs
should generally be understood to include not only IDPs but also other affected populations.
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Goals and objectives of the Handbook

This Handbook is the result of joint efforts by the staff of over 30 international
organizations, most of which are members of the Global Protection Cluster who
contributed to the provisional version in 2007. This includes United Nations agencies,
non-governmental organizations and intergovernmental organizations. The Handbook was
then field-tested in the course of 2008 in over fifteen countries, involving the staff of a wide
variety of inter-governmental, governmental and non-governmental agencies or bodies. A list
of countries and contributors is included in Annex 3 of the Handbook (See Annex 3
Acknowledgments ). All contributors since 2007 have provided highly valuable experience
and insight into the various subjects dealt with in the Handbook and have done so over and
above their existing duties. The Global Protection Cluster would like to pay tribute to these
contributions that make the value of the final document.

The handbook provides operational guidance and tools to support effective protection
responses in situations of internal displacement.

Specifically, the Handbook seeks to:

ensure staff members are familiar with the core concepts, principles and international
legal standards that form the framework for protection work;

assist staff in operationalizing these concepts, principles and legal standards and in
carrying out their protection responsibilities;

improve understanding of the particular protection risks faced by internally displaced
women, men, boys and girls of various backgrounds;

provide guidance on how to prevent and respond to the protection risks faced by IDPs
through a range of different activities;

enhance staff skills for carrying out protection work; and

promote a consistent and well-coordinated protection response in different operations.

Whereas the focus of the Handbook is mainly on the protection of IDPs and other affected
populations in situations of internal displacement in complex emergencies, much of the
guidance provided is relevant as well during natural disasters when internal displacement and
protection risks also often arise®. A specific annex on Protection in Natural Disasters has been
added to the final edition of the Handbook.

Intended audience of the Handbook

This Handbook is primarily intended for use by staff, particularly field staff, of international
organizations engaged in responding to internal displacement. This includes not only human
rights and protection officers but also humanitarian and development actors more broadly.
Protection is a cross-cutting issue that all staff should address and promote.

Indeed, the Handbook should be a source of information and guidance for all partners involved
in a protection response, including State authorities and civil society.

2 See also IASC, Protecting Persons Affected by Natural Disasters: IASC Operational Guidelines on Human Rights
and Natural Disasters, 2006.
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How to use the Handbook

The Handbook is divided into six parts. These six parts and their individual chapters are
interconnected, but they can also stand alone as self-contained modules.

Part | covers the foundations of protection. It sets out core concepts, approaches and
humanitarian principles for protection work and provides an overview of the legal and
institutional frameworks for the protection of IDPs.

Part Il outlines skills, both professional and interpersonal, which are required to support
protection work.

Part 1ll focuses on building a protection response, providing guidance on how to
assess and analyse a protection situation; develop protection strategies for response;
and monitor and evaluate protection programmes.

Part IV provides guidance on how to prevent, mitigate and respond to specific
protection risks and rights violations commonly faced by IDPs, suggesting actions
for supporting IDPs to realize their rights and for the State to fulfil its protection
responsibilities.

Part V provides more detailed information about key protection activities that
contribute to an effective protection response, identifying the operational challenges that
may arise and the principles that should guide our action.

Part VI focuses on durable solutions and the importance of having a solutions-oriented
approach to protection. It is largely based on the Framework for Durable Solutions
developed by the Brookings-Bern Project on Internal Displacement with the support and
guidance of Representative of the Secretary General for the Human Rights of IDPs.
Part VI provides practical suggestions for the application of this Framework in Field
Operations.

The Handbook builds on a growing body of information on internal displacement and on
existing tools and guidance materials on protection. It refers to other relevant resources for
additional information in greater depth.

Hyperlinks have been built in the electronic version of the Handbook for key references and
connections between chapters.

This Handbook remains a living tool and will be revised at regular intervals. Users are
encouraged to provide continuous feedback, updates and good practices. These will be
incorporated, to the extent feasible, into forthcoming editions.

Please send your feedback to HQIDPHB @unhcr.org.
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Part | - Foundations of IDP Protection

Overview

Part | of the Handbook for the Protection of Internally Displaced Persons gives an overview of
the main bases of protection responses. These include protection principles, legal and
institutional frameworks. The four chapters respond to fundamental questions relating to the
protection of internally displaced persons (IDPs) that protection actors are faced with: What
does protection mean? Who are the IDPs? Are they legally protected? If so, by what
instruments and by which authorities?

Thus, Chapter 1 provides definitions of protection and key related principles and approaches.
It also explains the specific protection needs of IDPs. Chapter 2 describes the legal framework
applicable to the protection of IDPs. The primary legal framework is national but should also
take into account the State's international legal obligations. This chapter also gives guidance
on how such legal frameworks can be used to support and strengthen protection.

Chapter 3 describes the role of the international community in providing protection and
assistance to IDPs, when the national authorities lack the capacity or are unwilling to ensure an
effective response to a humanitarian crisis. This chapter examines the collaborative response
and the cluster approach which guide humanitarian action, and provides guidance on
peacekeeping operations and integrated missions. Lastly, Chapter 4 elaborates on the
national protection framework, identifying key national actors and their impact on the
protection of IDPs.
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Part |.1
Key concepts and approaches
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Part I.1 - Key concepts and approaches

@ Key message

Protection aims to ensure the full and equal respect for the rights of all individuals, regardless
of age, gender, ethnic, social, religious or other background. This requires a common
understanding of protection and the means by which it is achieved. This chapter provides a
definition of protection, explains who internally displaced persons (IDPs) are and why they
need protection and assistance, and outlines the key approaches and core principles that
should guide and underpin all protection efforts.

1. What is protection?

Protection is defined as all activities aimed at obtaining full respect for the rights of the
individual in accordance with the letter and spirit of the relevant bodies of law, namely human
rights law, international humanitarian law and refugee law.’

Protection can be seen as:

= an objective;
= a legal responsibility; and
= an activity.

Protection is an objective which requires full and equal respect for the right of all individuals,
without discrimination, as provided for in national and international law. Protection is not limited
to survival and physical security but covers the full range of rights, including civil and political
rights, such as the right to freedom of movement, the right to political participation, and
economic, social and cultural rights, including the rights to education and health.

Protection is a legal responsibility, principally of the State and its agents. In situations of
armed conflict, that responsibility extends to all parties to the conflict under international
humanitarian law, including armed opposition groups. Humanitarian and human rights actors
play an important role as well, in particular when States and other authorities are unable or
unwilling to fulfil their protection obligations.

Protection is an activity because action must be taken to ensure the enjoyment of rights.
There are three types of protection activities that can be carried out concurrently:
= responsive — to prevent or stop violations of rights;

= remedial — to ensure a remedy to violations, including through access to justice and
reparations; and

= environment-building — to promote respect for rights and the rule of law.’

' This definition, which was originally developed over a series of ICRC-sponsored workshops involving some 50
humanitarian and human rights organizations, has been adopted by the IASC. See Protection of Internally Displaced
Persons, Policy Paper Series, No. 2, 2000 and ICRC, Strengthening Protection in War: A Search for Professional
Standards, 2001.

2 Several international organizations, namely OHCHR, UNHCR, UNICEF and ICRC, have express protection
mandates. All United Nations and partner agencies, however, have a responsibility to integrate human rights into
their work and to approach their work with due regard to protection issues. See Renewing the United Nations:
A Programme for Reform, Report of the Secretary-General to the United Nations General Assembly (UN_doc.
A/51/950) and IASC, Protection of Internally Displaced Persons, 2000. See also Part 1.3 of this Handbook.

® ICRC, Strengthening Protection in War, 2001, p. 20.
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In our work, we can...

Protection requires working with all relevant stakeholders, including populations at risk, local

communities and the authorities, to:

© prevent violations of rights from occurring or recurring;

¢ stop ongoing violations;

¢ provide remedies, through reparation and rehabilitation, if violations have occurred; and

¢ foster an environment conducive to respect for the rights of women, men, girls and boys in
accordance with the law.

2. Who are internally displaced persons?

All persons, including those who are internally displaced, are equally entitled to protection. As
defined by the Guiding Principles on Internal Displacement,’ IDPs are:

Persons or groups of persons who have been forced or obliged to flee or to leave their homes or
places of habitual residence, in particular as a result of or in order to avoid the effects of armed
conflict, situations of generalized violence, violations of human rights or natural or human-made
disasters, and who have not crossed an internationally recognized State border.

Involuntary departure and the fact that the individual remains within his/her country are
the two defining elements of an IDP. The first element distinguishes IDPs from individuals who
left their homes out of choice and could have otherwise safely remained where they lived.’ The
second element explains why IDPs are not refugees. Refugees, by definition, are outside their
country of nationality or habitual residence.’ In other respects, however, both categories of
displaced persons often face similar risks and deprivations.

The definition mentions some of the main causes of internal displacement, including armed
conflict, violence, violations of human rights and disasters. This is not an exhaustive list;
the phrase “in particular” means that it does not exclude the possibility that other situations
might meet the two key criteria of involuntary movement within one’s country.

The term “homes or places of habitual residence” does not necessarily refer to a house or a
building but can also designate land on which groups traditionally live or depend for their
livelihoods, as in the case of nomads or pastoralists.’

It is important to understand that the IDP definition is a descriptive definition rather than a
legal definition. It simply describes the factual situation of a person being uprooted within
his/her country of habitual residence. It does not confer a special legal status or rights in the
same way that recognition as a refugee does. This is not necessary for IDPs because, unlike
refugees who require a special legal status as result of being outside their country and without
its protection, IDPs remain entitled to all the rights and guarantees as citizens and other
habitual residents of a particular State.®

¢ See Annex 1 of the Handbook. QA

® It is important to keep in mind that persons who did not leave might face similar risks as those who left but were
simply unable to travel due to health reasons or because they were trapped in the conflict. Some might find it even
more dangerous to move out of their places of origin because of tension with surrounding communities or insecurity
along the way.

¢ Arefugee is defined as a person who owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the country of his/her nationality or
habitual residence, and is unable, or owing to such fear, is unwilling to avail himself/herself of the protection of that
country. See Art. 1 of the 1951 Convention Relating to the Status of Refugees.

7 See Guiding Principles on Internal Displacement, Principle 9. Pastoralist groups can be displaced when, for
instance, their migratory routes are blocked due to insecurity, such as landmines or conflict, or when the presence of
IDP camps in the middle of migratory routes leads to competition over scarce resources.

& Some countries do accord IDPs, or certain groups of IDPs, a status under national legislation. However, this does not
affect the rights enjoyed by all IDPs under international human rights and humanitarian law.
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The purpose of highlighting the situation of IDPs and working to enhance their protection is not
to privilege IDPs over other groups; IDPs have the same rights as others in their country. They
often experience many of the same risks as other civilians caught in conflict, who also are in
need of protection. Yet, the experience of internal displacement also creates heightened as
well as distinct protection risks. These particular risks need to be understood and
addressed so that the rights of IDPs are protected along with those of other civilians.

IDPs have been compelled to leave their homes and often cannot return because they face
risks at their places of origin from which State authorities are unable or unwilling to protect
them, because they might have been specifically prohibited to return, or because their homes
have been destroyed or are being occupied by someone else. They also may face the risk of
forced return to an area that is unsafe.

Some of the particular factors of internal displacement that tend to heighten protection
risks are indicated below.

= IDPs have lost their homes and, as a result, may be in need of shelter. In some cases,
they may be compelled to seek shelter in crowded camps or settlements, which can give
rise to various protection risks.

= They have often lost access to their land and other property and are cut off from their
normal livelihoods and sources of income. As a result they may suffer poverty,
marginalization, exploitation and abuse.

m Access to adequate food, safe water and public services, such as education and health
care becomes difficult, often leading to high levels of hunger, malnutrition and disease.

= Family and community-structures often collapse and family members become
separated. Unaccompanied and separated children, single-headed households (in
particular when headed by women or children), older persons and persons living with
disabilities are often at heightened risk of abuse, including sexual exploitation, child
labor or forced recruitment into armed forces or groups.

= |dentity documents often are lost, destroyed or confiscated in the course of
displacement. As a result IDPs often face difficulties in accessing public services, such
as education and health care, limits on freedom of movement and heightened risk of
harassment, exploitation or arbitrary arrest and detention.

= In many cases, IDPs are displaced to areas where they face marginalization,
discrimination and hostility, are exposed to landmines or explosive remnants of war, or
are targeted for abuse and attack. In addition, tensions in these areas can be
exacerbated by, for instance, competition over scarce resources or an increased risk of
attacks because of the presence of IDP settlements.

3. Who is responsible for protecting internally
displaced persons?

Primary responsibility for protecting IDPs and all persons within their own country rests with
the national authorities of the country. National responsibility is a core concept of any response
to internal displacement. It is a fundamental operating principle of the international community
and is routinely emphasized by governments themselves, as a function of their sovereignty.

Yet, it is sometimes the very governments responsible for protecting and assisting their
internally displaced populations that are unable or even unwilling to do so and, in some cases,
they may even be directly involved in forcibly uprooting civilians.

Even then, however, the role of international actors is to reinforce, not replace, national
responsibility. This requires a two-pronged approach to encourage States and other
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authorities to meet their protection obligations under international law while also supporting the
development of national and local capacities to fulfil these protection responsibilities.

The Framework for National Responsibility identifies 12 steps that governments should take
towards ensuring an effective national response to internal displacement.’ These are detailed
in part V.9 [L\ and summarized below.

e N
National responsibility in situations of internal displacement

In addition to ensuring the protection of rights in accordance with international law, national
responsibility in situations of internal displacement entails:
1. preventing displacement and minimizing its adverse effects;
. raising national awareness about the problem;
. collecting data on the number and condition of IDPs;
. supporting training on the rights of IDPs;
. creating a legal framework upholding the rights of IDPs;
. developing a national policy on internal displacement;
. designating an institutional focal point on IDPs;
. encouraging national human rights institutions to address internal displacement;
9. ensuring that IDPs participate in decision making;
10. supporting durable solutions;
11. allocating adequate resources to address internal displacement; and
12. cooperating with the international community when national capacity is insufficient.

0 NO O~ WD

- J

In situations of armed conflict, all parties to the conflict — both State and non-State actors —
have a responsibility to respect and ensure respect for international humanitarian law,
including by providing protection and assistance to the civilian population.

4. Operationalizing protection

Effective field-based protection strategies are built around three common and inter-connected
approaches:

= Protection must be rights-based (a rights-based approach);

= individuals and communities are active and equal partners in protection (a
community-based approach); and

= protection promotes full and equal respect for the human rights of all individuals,
without discrimination of any kind.

Use of these approaches is fundamental to ensure that a protection perspective is integrated
throughout the different sectors of humanitarian response.

4.1 Protection is about securing human rights (a rights-based approach)

Because protection is about respect for rights, it requires an approach grounded upon and
geared towards the full and equal enjoyment of rights.

This way of working requires that we recognize individuals as rights-holders with legal
entitlements to protection and assistance. Unlike “needs,” rights generate responsibilities to

° See Brookings-Bern Project on Internal Displacement, Addressing Internal Displacement: Framework for National
Responsibility, 2005.
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ensure the protection and well-being of individuals. The State and other authorities are
duty-bearers with responsibilities to respect and protect individuals’ rights.

These rights and responsibilities are firmly rooted in international law, particularly human rights
and international humanitarian law and, where relevant, refugee law."

A rights-based approach means that all of our policies, programmes and activities:

= are based on rights, as provided in international law;
m further the realization of rights; and

= seek to strengthen the capacities of rights-holders (women, men, girls and boys) to claim
their rights, and the capacities of duty-bearers (State and other authorities) to meet their
obligations to respect, protect and fulfil those rights.

A rights-based approach can strengthen our work by anchoring it in a system of rights and
corresponding obligations established by international law. By empowering people to claim
their rights and strengthening the capacities of duty-bearers to fulfil these rights, a rights-based
approach also promotes and strengthens the sustainability of our efforts.

In our work, we can ...

Apply a rights-based approach in situations of internal displacement which requires that we:

¢ be familiar with international legal standards, i.e. rights and obligations, that underlie
protection;

© use rights as the basis for our activities including situation analysis and participatory needs
assessments, strategy development, protection activities and programme planning, design,
implementation, monitoring and evaluation;

¢ analyse why individuals or groups cannot enjoy their rights, including by examining underlying
and structural obstacles as well as barriers based on age, gender or diversity;

© ensure that our policies, programmes and activities aim to support internally displaced women,
men, girls and boys in enjoying their rights; and

¢ strengthen the capacity and accountability of national and local authorities to meet their
protection responsibilities.

While a “rights-based approach” to humanitarian action is a relatively recently coined
expression, the concept behind it is based on decades-old principles. According to the Charter
of the United Nations, one of the core purposes of the United Nations is to promote and
encourage “respect for human rights and for fundamental freedoms for all without distinction
as to race, sex, language or religion.” Human rights are, therefore, a concern that cuts across
humanitarian and development activities, entailing a responsibility for all parts of the United
Nations and NGOs to integrate human rights into their work."

4.2 Individuals and communities are equal partners in protection
(a community-based approach)

IDPs, like other civilians at risk, develop their own strategies to reduce exposure to, and
mitigate the effects of, protection risks. Such coping mechanisms are based on local
knowledge and build upon existing capacities and resources within the displaced community,
as well as the host communities. Experience has shown that for protection efforts to be
effective and sustainable, they must be designed to recognize, support and strengthen the
protection capacities of individuals and communities themselves.

' Refugee law does not apply to the protection of IDPs, although some refugee law principles are relevant by analogy.
The international legal framework for the protection of IDPs is discussed in Part I. 2.

" UN Programme for Reform, 1997. See also OHCHR, Frequently Asked Questions on a Human Rights-based
Approach to Development Cooperation, Geneva, 2006, p. 35.
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A community-based approach' is a way of working that:

m ensures that women, men, girls and boys of all ages and diverse backgrounds are
regarded and engaged as active partners in all aspects of our work;

= recognizes their resilience, capacities and resources; and
= mobilizes and builds on the capacities of communities to enhance their own protection.

By recognizing that all members of the community are active participants in decision making, a
community-based approach reinforces the dignity and self-esteem of people and promotes
their empowerment. People are empowered when they are able to become informed and
active agents in addressing their own situation.

This way of working requires a thorough understanding of the context of displacement,
including the socio-economic context, gender roles, and power dynamics within the
community as well as the role of other actors, such as armed groups or the host population. It
seeks to understand the community’s protection concerns and priorities and to identify its
existing capacities to access and enjoy human rights.

In our work, we can...

Apply a community-based approach in situations of internal displacement, which requires that

we:

¢ understand gender roles, power relations and community dynamics (among different
generations, among diverse groups, and between IDPs and the local community) and how this
affects their protection;

© recognize the ways in which IDPs enhance their own protection and enjoy their rights, and work
to reinforce these efforts; and

¢ build an equal and active partnership with internally displaced women, men, girls and boys by
ensuring that they participate in identifying and addressing protection risks and priorities,
including through participatory assessments and in decision making on programme design,
implementation, monitoring and evaluation.

Our role as international humanitarian and human rights actors is to build or rebuild and
strengthen the community’s capacity to respond to its own concerns and to take decisions as
to how best to address these concerns. We must recognize the temporary nature of our
presence, our role as facilitators, and our limitations in capacities, resources and local
knowledge.

Applying a community-based approach is widely recognized within the international
humanitarian community as an essential element of humanitarian response, including in
situations of internal displacement.™

4.3 Protection promotes full and equal respect for the human rights of all
individuals, without discrimination of any kind (age, gender and
diversity mainstreaming)

Conflict and displacement can affect individuals in different ways depending on factors such as
age, gender, and ethnic, social, religious and other backgrounds. Certain groups of persons,
including women, children, older persons and minorities, are often marginalized within
communities and less represented in formal decision-making structures. As a result, their
specific concerns are often overlooked in needs assessments and in programme planning.

2 See A Community-Based Approach in UNHCR Operations, UNHCR, 2008.

' 1ASC, Guidance Note on Using the Cluster Approach to Strengthen the Humanitarian Response, November 2006. A
community-based approach is also part of the Terms of Reference for sector leads at the country level.
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Failure to acknowledge the particular risks faced by diverse members of a community not only
results in a failure to address those concerns, but it might lead to actions that inadvertently
increase these risks and reinforce discrimination and exclusion.

Incorporating diversity analysis into all aspects of our work is essential to understand and
address the different protection risks within a community.™

In practical terms, mainstreaming diversity involves:

= recognizing that, within a community, different members face particular inequalities,
risks and needs depending on their age, gender and social or other background;

= identifying and analysing the different protection risks faced by women and men of
different ages and backgrounds (including protection risks arising from their particular
situation and the protection implications of our own activities); and

= taking targeted action to address and prevent these risks and inequalities and to
empower groups within the community to claim their rights.

4.3.1 Age

Displacement also affects individuals in different ways, depending upon their age. Children,
adolescents and older persons are often excluded from formal decision-making structures
and, consequently, the specific risks that they face are often not taken into account.

= Children, generally defined as persons under 18 years of age, are exposed to a range of
risks when forced to flee from their homes. Children, in particular when separated from
their families, are often at risk of neglect, abuse or exploitation, forced recruitment into
armed forces or armed groups, child labor, deprivation of access to food, shelter,
education and health care, and other violations of their rights. Such factors seriously
threaten their well-being and undermine their cognitive, emotional and social
development.

= Adolescents, generally considered children aged 10 years and older, face distinct risks
compared with younger children but are often neglected within a displaced community.
Seen as young adults, they are at high risk of sexual violence or exploitation and forced
recruitment into armed forces or armed groups. When separated from parents or adult
caretakers, they often assume the daunting responsibility of caring for younger siblings
but may lack sufficient resources and support to manage a household.

= Older persons often suffer social and economic hardship as a result of displacement, in
particular where they become separated from their families and other support
structures. In some cases, they may have been unable to flee along with other members
of their family. They also may also be at increased risk of violence, exploitation or abuse
and often lose their traditional role or standing within the community. In addition, while
facing these specific protection risks, they may at the same time be called upon to act as
primary caregivers for at-risk children and adolescents.

4.3.2 Gender

The term “gender” refers to the socially constructed and assigned characteristics, roles and
responsibilities of women and men in any given culture. These social characteristics are
constructed on the basis of sex combined with other factors, such as age, religion, national,
ethnic and social origin. Gender is not static; it responds to changes in the social, political and
cultural environment.

" The IASC has highlighted the importance of mainstreaming age, gender and diversity into all aspects of a
humanitarian response, including into all sectors and clusters within the “cluster approach.” See IASC, Guidance
Note on Using the Cluster Approach to Strengthen the Humanitarian Response , November 2006.
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Gender equality refers to the equal rights, responsibilities, treatment and valuation of women
and men, and girls and boys. Gender equality exists when individuals rights and opportunities
are independent of their sex. When there is gender equality, women’s and girls’ interests,
needs and concerns shape political, social and economic decisions as much as those of men
or boys. All humanitarian agencies have a responsibility to mainstream a gender perspective
into their work.™

Conflict and displacement can affect women and men, girls and boys in different ways, often
resulting in changes in gender roles and power dynamics. Gender too, often perceived strictly
as a “women and girls’ issue,” also relates to men and masculinity. A gender analysis helps
identify not only the particular protection risks that women and girls face but also those faced
by men and boys.

Sexual violence and exploitation, which primarily targets women and children, has become
one of the most disturbing and common features of contemporary armed conflict and
displacement crises. Displaced women and girls are often forced to assume different and/or
additional responsibilities as a result of being separated from their families. During
displacement, there is usually a dramatic increase in the number of women and children who
head households and who, as a result, are at particular risk of rights violations. At the same
time, because of existing and even exacerbated inequalities within the community, women and
children might enjoy even less social, economic and political power and be less represented in
formal leadership structures than men, with the result being that their rights and particular
needs often are overlooked.

4.3.3 Diversity

In addition to gender and age, other factors might lead to significant inequalities and place
persons at risk. These include ethnicity, language, culture, religion, disability, family status and
socio-economic status.

Other differences might also arise between, for instance, newly-displaced and long-term
displaced, IDPs in camps and those in urban settings, and IDPs and the local host community.

In our work, we can...

Mainstream age, gender and diversity in situations of internal displacement, which requires that

we:

¢ understand how conflict and internal displacement affects individuals of different ages, gender
and backgrounds differently, and how this affects the relationships between them and the
realization of their rights;

® incorporate age, gender and diversity analysis into assessments, analysis, strategy
development, design, implementation and monitoring of protection programmes and activities;

¢ work in partnership with internally displaced women, men, girls and boys to identify protection
risks faced by different members of the community, and to prevent and address such risks
through targeted action to empower disadvantaged groups to enjoy their rights;

© work towards the elimination of violence in all forms, including sexual and gender-based
violence, in close collaboration with IDPs, local communities, civil society and the national
government; and

© ensure that our strategies, programmes and activities do not inadvertently lead to, or reinforce,
discrimination or the exclusion of different groups but, rather, promote equality and rights for all.

'* ECOSOC, Agreed Conclusions on Gender Mainstreaming, 1997/2. These Conclusions identify principles for
mainstreaming gender equality throughout the United Nations system and contain specific actions that should be
implemented by United Nations agencies in order to institutionalize gender mainstreaming. Security Council
Resolution 1325 (2000) on the protection of women in armed conflict as well as in resolutions on protecting children
in armed conflict, call upon all States, United Nations actors and other agencies to mainstream a gender perspective
in their work.
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(" )
Communities, culture, tradition and rights

The universality of human rights often is challenged on the grounds that local culture and
tradition should take precedence. For example, some humanitarian workers have resisted
taking action to promote and protect the rights of women and girls on the grounds that doing
so “would interfere with local culture.”

However, cultural beliefs are not homogenous and cultures are not static; they are
continually being renewed and reshaped. Cultural change is the result of many factors,
including conflict and displacement. Change also results from deliberate efforts to influence
values through revisions of law or government policy.

International law obliges States to take measures to modify cultural patterns of conduct
when this is required to eliminate customary and other practices based on the superiority or
inferiority of either sex or on stereotyped roles for women and men. When the United
Nations’ relevant human rights organ deems a tradition or practice directly contrary to an
international human rights instrument or standard, humanitarian staff is to be guided by the
human rights instrument or standard and to work to promote its application.

As humanitarian actors, we have an obligation to respect and promote the rights of all. Working
with the community is critical to ensure respect for the rights of all of its members. Because
many human rights violations occur within the community and because individuals and groups
may be stigmatized or isolated by their communities based on their age, gender and diversity, it

\is only by working with communities that we will be able to ensure their protection. )

5. The core principles of humanitarian action

Several core principles guide all humanitarian action and should be respected by all staff and
partners at all times. Respect for these principles is critical to the integrity of our work and the
credibility and safety of humanitarian operations.

= Do no harm: Action, as well as inaction, can have unintended negative consequences.
We must ensure that our actions and interventions (or lack thereof) do not adversely
affect individuals or their communities, our partners or our colleagues, and that they do
not expose them to harm. Before taking action, we must anticipate the consequences,
assess any potential risk factors and take measures to eliminate and minimize such
risks.

= Humanity and the humanitarian imperative: The prime motivation and purpose of our
work is to save lives and to prevent and alleviate human suffering, wherever it is found.
Individuals must be treated humanely, with dignity and respect, and have a full and equal
right and ability to receive humanitarian assistance.

= Impartiality: Humanitarian action must be taken without any adverse distinction based
on nationality, ethnic origin, religion, class, political opinion or other ground. Priorities for
humanitarian action must be determined on the basis of rights and needs alone. The
principle of impartiality, therefore, establishes two clear rules of conduct for
humanitarian work: non-discrimination and proportionality according to need.

= Independence: Humanitarian action must be free from interference, whether political,
ideological, economic or military.

= Neutrality: Humanitarian action must not take or be perceived to take sides in an armed
conflict or other dispute. The principle of neutrality neither prevents us from taking action
nor provides an excuse for inaction; indeed, failure to take action could even amount to
taking sides. It provides important guidance on how we should act, by considering how
our actions might be interpreted by others. We, therefore, need to be aware of our own
prejudices as well as the ways in which aid can be manipulated, diverted or exploited for

15




Handbook for the Protection of Internally Displaced Persons

political or military purposes. Our actions and activities must be transparent, balanced
and based on objective criteria.

In addition to the core principles, several key considerations should guide us in our work.

Confidentiality: Respecting confidentiality and guaranteeing the privacy and security of
individuals, their families and wider communities must be of paramount consideration at
all times. Breach of confidentiality or careless handling of information can have serious
consequences for persons of concern as well as for our partners, our colleagues and even
the humanitarian operation as a whole. We must always assess potential risk factors and
seek informed consent for the gathering and use of information. Vigorous data-protection
methods must be in place to guarantee the security of recorded information.

Sensitivity: Many IDPs have experienced violence, abuse and other forms of personal
harm. We should be sensitive to their suffering, treat them with respect and dignity, and
avoid creating more harm by requiring them to relive painful experiences through
repeated interviewing. We must also be careful to avoid creating false hopes and
unrealistic expectations about what protection and assistance we can offer; failure to do
so risks increased anxiety and hopelessness, and might even put people at greater risk
by giving them a false sense of security.

Strengthen local capacities: The role of humanitarian actors is not to substitute, but
rather to support and strengthen, local capacities: both the capacity of individuals to
claim their rights and the capacity of States and other authorities to fulfil their
responsibilities to ensure protection of these rights. To this end, humanitarian actors
should identify and work to strengthen effective local coping strategies and protection
mechanisms.

Understand the context, including as it is perceived by others: To ensure that we “do
no harm” and act in an impatrtial, independent and neutral manner, it is essential that we
have a sound understanding of the country, the culture and the communities in which we
work. This must include an awareness of the political agendas, interests and
perceptions of all those with whom we work. Information must come from a wide range of
sources and be verified to ensure that we gain an objective picture of the situation.

Professionalism: Our actions and activities must be consistent with, and guided by, the
highest standard of personal and professional integrity. In particular, we need to ensure
that our conduct and that of our colleagues and partners respects the dignity and worth
of all women and men, girls and boys of concern, that it is consistent with national laws
and customs, and that it respects international human rights and humanitarian law
standards. Any form of sexual abuse or exploitation, including entering into sexual
relations with a beneficiary or exchanging aid for sexual favours is unlawful and amounts
to gross misconduct.
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Part .2 - The legal framework

Key message

Protection is about ensuring that all women, girls, boys and men are able to enjoy their rights
on an equal basis, in safety and dignity, including in times of internal displacement. National
laws constitute the primary legal framework for protection activities and should reflect a State’s
international legal responsibilities. An understanding of the rights of internally displaced
persons (IDPs) and the legal obligations of States and other authorities under international law
is, therefore, essential when working within domestic legal systems.

This does not mean that one must have the specialist knowledge of a lawyer: in fact, protection
often requires non-legal skills and practical initiatives. Protection efforts, nonetheless, must be
anchored in national and international law and be based on rights.

This chapter provides an overview of the legal framework and gives guidance as to how that
framework can be mobilized to support and strengthen protection.

1. How international law is relevant to our work

International law sets out the rights of every individual and the responsibility of States and
other authorities to ensure the protection of these rights, and it is essential to carrying out
protection activities at the national and international levels. When working within domestic
legal systems and alternative dispute resolution mechanisms, international law provides clear
and objective criteria for protection that can help to:

= assess to what extent human rights are being respected and identify the risks or
obstacles that individuals face in exercising their rights;

= clarify the responsibility of the national authorities and the actions that must be taken to
fulfil that responsibility;

= develop a sound operational response to humanitarian crisis, using rights- and
community-based approaches that strengthen the capacity of individuals to protect
themselves;

= provide a basis for advocacy, awareness raising, training, capacity building and other
similar activities; and

= guide our own activities, conduct, and interactions with populations of concern.
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4 )
What is international law?
International law is the body of law which governs the conduct of, and relations between,
States. International law is derived from two primary sources: international treaties and
customary law.

¢ International treaties are agreements between States. A treaty is legally binding on all
States that have agreed to be bound by it, for instance by way of ratification or accession.
A treaty can also be known as a covenant, convention, charter or protocol.

e Customary international law or custom results from a general and consistent practice
of States followed out of a sense of legal obligation. It is binding on all States, unless a
State has persistently objected to the practice.

In addition, international law contains peremptory norms (jus cogens) which are accepted
and recognized by States as norms from which no derogation can ever be permitted.
These include, for instance, the prohibition against genocide, slavery and racial
discrimination. Resolutions of the United Nations Security Council are also binding on
States when adopted under Chapter VIl of the United Nations Charter. Resolutions and
declarations of States, such as those adopted in the United Nations General Assembly and
the United Nations Human Rights Council, although non-binding, can be important
normative statements and might even provide an indication of emerging international
custom. Also important but not binding are the secondary sources of international law, i.e.
doctrine and jurisprudence. In this regard, it can be useful to look into the jurisprudence
relating to the protection of IDPs of courts and tribunals, such as regional courts or
commissions on human rights, special tribunals or the permanent International Criminal
Court established to judge crimes of genocide, war crimes and crimes against humanity.

\§ J

2. The rights of internally displaced persons

IDPs are entitled to enjoy, equally and without discrimination, the same rights and freedoms
under international and national law as do other persons in their country. International law does
not specifically address the plight of IDPs, but this does not mean that they are not protected
under the law. In fact, the following three bodies of law provide a comprehensive legal framework
for protection in all situations of internal displacement, including during armed conflict:

= international human rights law;
= international humanitarian law; and
= international criminal law.

IDPs are entitled to enjoy, equally and without discrimination, the same rights and freedoms
under international and domestic law as do other persons in their country.

As citizens or habitual residents' of their country, IDPs Y
remain entitled to full and equal protection under the State’s | IDPs are entitled to enjoy,
national law, which should be compatible with the State’s | equally and without
obligations under international law. discrimination, the same

rights and freedoms under

The challenge for international agencies, NGOs, and States international and domestic

has b.een to |dent|f¥ the nghts and guarantees dispersed in law as do other persons in
the rich body of international law that respond to the their country

particular needs and protection risks that arise during \_ ) Y,
displacement.

' IDPs are often but are not necessarily citizens of their country in which they are displaced. They can also be habitual
residents which, for instance, can include stateless persons. For more on statelessness, see Part IV.9.
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The Guiding Principles on Internal Displacement’ bring together in one document the main
rules of international law, drawn from international human rights law and international
humanitarian law® that are relevant to protection in situations of internal displacement. The
Guiding Principles set out the rights of IDPs and the responsibilities of States and other
authorities towards them. The Guiding Principles are comprehensive and cover protection
from displacement, protection during displacement, principles of humanitarian assistance and
issues relating to return, resettlement and reintegration. Although not binding, these Guiding
Principles are consistent with international human rights law and international humanitarian
law and international refugee law.*

To fully understand and most effectively use the Guiding Principles, it is important to situate
them within the broader international legal framework.

3. International human rights law

Human rights are freedoms and entitlements that every individual should enjoy.

International human rights law, which consists of both customary and treaty law, guarantees
these rights and obliges States to respect, protect and fulfil the human rights of all persons
without discrimination of any kind, such as on the grounds of age, gender, ethnic origin,
language, religion, political or other opinion, national or social origin, property, birth or other
status, including on the grounds of being or having been internally displaced.

3.1 Key human rights instruments

The Universal Declaration on Human Rights (UDHR) of 1948, the first human rights
instrument developed by the United Nations, establishes the main civil, political, economic,
social and cultural rights to which all persons are entitled, without discrimination of any kind.
Although not a binding instrument in itself, many of its principles constitute customary law
and/or have been incorporated into treaties, thus gaining binding force.

Building upon the UDHR and incorporating its principles into legally binding instruments are
two Covenants that, together with the UDHR, constitute what is regarded as the “International
Bill of Rights.” These are:

= International Covenant on Economic, Social and Cultural Rights (ICESCR) and

= International Covenant on Civil and Political Rights (ICCPR).

Several additional instruments reinforce the protection of human rights relating to:

= particular issues, such as torture or racial discrimination; or

= specific groups of persons, including women, children and indigenous persons, who
have faced particular obstacles to the full and equal enjoyment of their rights.

2 Prepared by the Representative of the United Nations Secretary-General on Internally Displaced Persons, at the
request of the United Nations General Assembly and United Nations Commission on Human Rights, UN Doc.
E/CN.4/1998/53/Add.2. See Annex 1 of the Handbook [ .

® Refugee law, which applies to persons fearing persecution who are displaced outside their country, does not apply
directly to IDPs and therefore references to refugee law “by analogy” should be avoided. However, given its focus on
issues arising during displacement, some of its principles are instructive, in particular that of non-refoulement, the
core principle of international refugee law, which prohibits the forcible return of refugees to a place where their lives
or freedom would be at risk. In fact, this principle is based on human rights law, particularly the rights to freedom of
movement, life, liberty, and protection against torture or cruel, inhuman and degrading treatment. On these grounds,
IDPs similarly have the right to be protected against forcible return or resettlement to a place where their life, safety,
liberty and/or health would be at risk.

* Introductory Note to the Guiding Principles on Internal Displacement, Representative of the Secretary-General on
Internally Displaced Persons, Francis Deng.
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Although none of these instruments specifically addresses internal displacement, they do
cover a range of risks that IDPs often face and reinforce protection for particular groups of
persons who tend to be disproportionately affected by displacement (as summarized in Table 1).

Protection of human rights is also reinforced in a number of regional human rights
instruments (as outlined in Annex | at the end of this chapter [_I)).

Many human rights are also part of international customary law. Norms of customary
international law include, for example, the rights to life, freedom from torture, freedom from
discrimination on grounds of gender, race or ethnic origin, freedom from slavery, and freedom
from genocide — all of which also are affirmed in international conventions.

States have the duty to respect customary international human rights law as well as all human
rights treaties which they have committed to implement. They must ensure that their domestic
laws, policies and practices are consistent with these obligations.

DO YOU KNOW that you can find the text DO YOU KNOW which international human

of all international human rights instruments rights instruments the State in which you
online? Go to the link below to find them: work has committed to respect? You can
www2.ohchr.org/english/law/ find out at:

www.ohchr.org/EN/countries/

Table 1: Overview of selected international human rights instruments

Name Description

Universal Declaration of Human  Worldwide instrument setting out the basic human rights of
Rights 1948 (UDHR) all persons on the basis of equality and non-discrimination.
International Covenant on Sets out economic, social and -cultural guarantees,
Economic, Social and Cultural including the rights to adequate food, shelter, clothing,
Rights 1967 (ICESCR) health care, an adequate standard of living, and guarantees

concerning work, social welfare, education and
participation in cultural life.

International Covenant on Civil and Sets forth a broad catalogue of civil and political rights,

Political Rights 1967 (ICCPR) including the rights to life, physical integrity, recognition
before the law, political participation, freedom of movement
and choice of residence, and protection of the family.

Convention Against Torture and Defines and prohibits torture under all circumstances.
Other Cruel, Inhuman or Stipulates that States cannot transfer a person to another
Degrading Treatment or State if there are grounds for believing that s/he will be
Punishment 1984 (CAT) tortured (principle of non-refoulement).

International Convention on the Prohibits racial discrimination: when a person or group is
Elimination of All Forms of Racial treated differently because of race, colour, descent,
Discrimination 1965 (ICERD) national origin or ethnic origin with the aim or effect of

denying their human rights and fundamental freedoms.

Convention on the Prevention and  Defines genocide as acts committed with the intent to

Punishment of the Crime of destroy, in whole or in part, a national, ethnical, racial or

Genocide 1948 religious group, and declares it as a crime, whether
committed during peacetime or war.
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Convention on the Elimination of All
Forms of Discrimination against
Women 1979 (CEDAW)

Sets a framework for national action for ensuring women
enjoy, on an equal footing with men, their rights in all fields,
including employment, education and administration of
property, and for ensuring the protection of women,
especially against threats to their physical safety and
against rape and sexual exploitation.

Convention on the Rights of the
Child 1989 (CRC), together with:

Optional Protocol on the sale of
children, child prostitution and child
pornography 2000

Optional Protocol on the
involvement of children in armed
conflict 2000

A comprehensive code to protect the rights and best
interests of children (below 18 years of age). Obliges States
to take measures to ensure protection, care, psychological
recovery and social reintegration of children affected by
armed conflict, including unaccompanied or separated
children. The Optional Protocol on the involvement of
children in armed conflict prohibits compulsory recruitment
and direct use in hostilities of persons under 18.

Convention on the Rights of
Persons with Disabilities 2006
(CPD)

Reaffirms human rights and emphasizes their particular
importance to persons living with disabilities. Also provides
guidance to States on ways to ensure that those with
disabilities, including survivors of landmines and explosive
remnants of war, can exercise their rights on a full and
equal basis with others.

International Convention for the
Protection of all Persons against
Enforced Disappearances 2006
(CED)

Defines and prohibits enforced disappearance under any
circumstances and obliges States to prevent such acts, to
prosecute and punish or extradite those responsible, and
provide reparations for victims and their families.

Convention concerning the
Prohibition and Immediate Action for
the Elimination of the Worst Forms
of Child Labour (ILO Convention
No. 182) 1999

Obliges States to take all necessary measures to eliminate
the worst forms of child labor, such as slavery, trafficking,
prostitution or forced labor, including recruitment of children
(under 18 years) for use in armed conflict.

International Convention on the
Protection of all Migrant Workers
1990 (CMW)

Provides a framework for the protection of the human rights
of migrant workers during all stages of the migration
process; before departure, during transit and in the country
of employment.

Indigenous and Tribal Peoples
(ILO Convention No. 169) 1989

Sets a framework for ensuring indigenous and tribal
peoples enjoy their rights on an equal footing with other
persons. Specifically addresses the issue of the relocation
of peoples, establishing conditions and guarantees to be
fulfiled for this to be lawful.

The text of these and other instruments is available online at:
www2.ohchr.org/english/law/index.htm#core
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3.2 The responsibility of the State

States have a responsibility to ensure the full and equal enjoyment of human rights of all
individuals on their territory or under their jurisdiction. This duty extends to all agents of the
State, including the military and the police, and all public authorities, whether at the national,
regional or local level.’

This responsibility has three dimensions: to respect, protect and fulfil human rights.

= The duty to respect requires the State to ensure that all agents of the State act in
compliance with human rights law and refrain from any act that might interfere with, or
impair, the exercise of rights. As an example, the State must not restrain freedom of
movement: people must be allowed to flee to safer areas within or outside the country
and IDPs must be able to move freely in and out of camps and settlements.

= The duty to protect obliges the State to take all necessary measures to prevent, or put
a stop to, any violations of rights by third parties, including other individuals or groups.
The State must also investigate, prosecute and punish violations of rights and ensure
that victims/survivors have access to an adequate and effective remedy under domestic
law. As an example, if the State is aware or reasonably should have been aware that
women are being raped or that children are being recruited into a guerilla group but does
not take action to prevent and put an end to such acts, it would have failed to fulfil its duty
to protect.

= The duty to fulfil requires the State to take all possible measures to ensure that
individuals under its jurisdiction are able to exercise their human rights. This requires
that States put in place a legal and administrative framework that respects human rights
and builds national capacity to support the implementation of rights. As an example,
ensuring the right to a fair trial requires that an effective judicial system be put in place,
and ensuring the right to freedom from torture requires that police and prison guards are
adequately trained and supervised. In other words, to ensure the realization of rights, a
State must invest its resources.

Many countries experiencing conflict and displacement have significant resource constraints.
Human rights law recognizes that States with very limited resources might not have the
capacity to ensure the full realization of certain economic, social and cultural rights. However,
a State cannot use a lack of resources as an excuse to do nothing. A State is obliged to take
steps “to the maximum of its available resources, with a view to achieving progressively the full
realization” of such rights.® It must:

= at a minimum, ensure access to rights essential to survival (i.e. food and water, basic
shelter, medical services and sanitation); and
= request international assistance when State resources are insufficient.

Although human rights instruments are not formally binding on non-State actors, the latter
can be expected to uphold the values that underpin these instruments.’

® Fora more detailed discussion on State’s obligations under international human rights law, see for example General
Comment No. 31(1980) of the Human Rights Committee on the nature of the general legal obligation imposed on
States Parties to the Covenant (CCPR/C/21/Rev.1/Add.13).

¢ ICESCR, Article 2(1). For further discussion, see for example General Comments of the Committee on Social,

Economic and Cultural Rights No. 12 (1999) on the right to adequate food (E/C.12/1999/5) and No. 14 (2000) on the

right to the highest attainable standard of health (E/C.12/2000/4).

While human rights law applies primarily to States, non-State actors, in particular when in charge of territory, are

increasingly being seen as having an obligation to respect and protect human rights. In some cases, such actors

have expressly agreed to be bound by human rights law when, for instance, concluding ceasefire and peace

agreements. Depending on the context, it may be possible and appropriate to undertake human rights advocacy with

non-State actors.
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Can human rights be restricted?

Some human rights instruments allow States to restrict or limit the effects of certain rights for
specific purposes, such as to protect other rights and freedoms. Such restrictions are subject
to strict conditions. They must always be provided for by law and be necessary and
proportionate to achieve a legitimate aim, such as to protect national security or public order,
safety, health or morals or the rights and freedoms of others. Restrictions must be consistent
with other human rights, including that of non-discrimination and, where applicable, with the
State’s other international legal obligations, including international humanitarian law.

Can human rights be suspended?

The duty of the State to respect, protect and fulfil human rights applies at all times, including
during armed conflict and disasters.

In certain circumstances, such as during a declared state of emergency, the State may
temporarily derogate from (suspend) certain rights. Such derogations are exceptional
measures that are subject to strict requirements. There must be an actual or imminent danger
that threatens the physical safety of the population or the political independence or territorial
integrity of the State. Any derogation of rights must not go beyond what is necessary to
address this danger, must not last longer than required by the circumstances, and must not be
inconsistent with the State’s other obligations under international law. In addition, such
measures may never be discriminatory, that is, applied solely to members of a particular race,
religion, ethnic, gender, linguistic or other group.

However, a number of human rights can never be suspended, whatever the situation,
including in armed conflict. In addition to the principle of non-discrimination, these include:
the right to life;

the prohibition of genocide;

freedom from torture and cruel, inhuman and degrading treatment or punishment;
freedom from slavery;

freedom of thought, conscience and religion;

the right to due process of law; and

the prohibition of punishment for any act that was not a crime when the act was
committed.®

In our work, we can ...

As a general rule, human rights law applies equally in times of peace and war. While a State can
temporarily suspend the fulfilment of certain rights during war or other public emergencies it can
only do so to a limited extent and subject to strict conditions. National authorities should be
encouraged to continue to respect human rights at all times. Where rights have been lawfully
suspended, we can continue to monitor and advocate for the respect of those rights which cannot
be suspended.

& See, for example, Article 4(2) of ICCPR. Some regional treaties, such as the American Convention on Human Rights
(AmCHR), contain a more extensive list of non-derogable rights, including the rights of the child, the right to juridical
personality, the rights to a name, family and nationality and to participate in government.
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3.3 Monitoring respect for international human rights law

There are several mechanisms charged with monitoring and encouraging State compliance
with human rights law at the international, regional and national levels. At the international
level, the United Nations treaty-monitoring bodies and the “Special Procedures,” created by
the United Nations Human Rights Council are of particular importance.’

United Nations treaty-monitoring bodies: For each of the main human rights treaties, there
is a corresponding committee composed of independent experts, charged with monitoring
State compliance with the treaty." In general, the Committees fulfil this role in three ways:

® by examining State reports and issuing concluding observations that outline the main
concerns and provide recommendations to the State;

= by issuing general comments that provide guidance on the interpretation of particular
rights; and

= by examining individual complaints of alleged violations of human rights, subject to the
consent of the State to do so." The treaty-monitoring bodies have been devoting
increasing attention to the obstacles that impede the enjoyment of human rights during
internal displacement.

In our work, we can ...

© consult the treaty-monitoring reports for the country where we work, in particular the
recommendations for improving respect for human rights, including those of IDPs;

© promote, monitor and support follow-up to the recommendations, including by strengthening
the State’s capacity, through training, to respect human rights; and

* provide information about protection concerns when the State report is reviewed (for which
your office might have a focal point).

The treaty-monitoring reports are available at: www.universalhumanrightsindex.org

United Nations Human Rights Council’s Special Procedures:” A whole network of
independent human rights experts has been appointed by the United Nations Human Rights
Council to examine, monitor, advise and publicly report on particular human rights themes or
country situations.

= Thematic experts cover a range of issues relevant to the protection of IDPs, such as:
violence against women, minority issues, the rights of indigenous peoples, and the rights to
education, to adequate housing, to food, and to physical and mental health. One mandate
specifically focuses on promoting the rights of IDPs (as outlined in the Box below).

m Country-specific experts address particularly serious situations of human rights
violations. Such situations almost inevitably include large numbers of IDPs. Country
situations currently covered include: the Democratic Republic of Congo, Myanmar,
Somalia, and the Sudan.

For more guidance on how you can make use of these mechanisms to support your efforts to protect the rights of
IDPs, see Brookings-Bern Project on Internal Displacement, Guide to International Human Rights Mechanisms for
Internally Displaced Persons and Their Advocates, 2006, www.brookings.edu/projects/idp/2006_guidebook.aspx.
The United Nations human rights treaty-monitoring bodies are: the Human Rights Committee (ICCPR), the
Committee on Economic, Social and Cultural Rights (CESCR), the Committee against Torture and other forms of
Inhuman or Degrading Punishment (CAT), the Committee on the Elimination of Racial Discrimination (CERD), the
Committee on the Elimination of Discrimination against Women (CEDAW), the Committee on the Rights of the Child
(CRC) and the Committee on the Protection of the Rights of All Migrant Workers and Members of their Families
(CMR).

Specifically, the HRC, CERD, CAT and CEDAW, though the procedural requirements vary. For guidance, see
www.ohchr.org/english/bodies/petitions/index.htm.

For more information on the Special Procedures, see www.ohchr.org/english/bodies/chr/special/index.htm.
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(A global advocate for IDPs: The Representative of the Secretary-General on the Human\

Rights of Internally Displaced Persons, who reports to the United Nations Human Rights

Council and United Nations General Assembly, engages in dialogue and advocacy with

governments and other actors concerning the rights of IDPs, and works to strengthen the

international response to internal displacement. Activities include:

e promoting the rights of IDPs as articulated in the Guiding Principles on Internal
Displacement,

e engaging governments and other actors on specific situations of internal displacement
and the human rights of IDPs, including by undertaking country visits; and

e sponsoring national and regional seminars and undertaking research on issues
related to internal displacement.

The reports and recommendations are available at the following address:
http://ap.ohchr.org/documents/dpage_e.aspx?m=71
-

In our work, we can ...

© consult reports by Special Procedures that address the human rights situation in the country
where we work (which may provide valuable insight into the range of protection concerns and
can assist in developing a protection strategy);

¢ provide information to specific country and thematic experts (which might lead them to send a
written communication to the State concerned, conduct a country mission and raise the issue
directly with national officials, make a public statement, and/or report on the issue to the United
Nations Human Rights Council and/or General Assembly);

¢ seek technical guidance and advice, as needed, from Special Procedures on issues related to
their mandate, such as on national legislation;

© suggest a country mission by the Special Procedure to examine and discuss the human rights
situation with national authorities and other stakeholders, including IDPs, NGOs, national
human rights institutions;

¢ disseminate the recommendations, which might be directed not only to States but also to
non-State actors and United Nations agencies, to relevant stakeholders, including the
government, civil society, IDP associations, international agencies, and donors; and

¢ promote, monitor and support follow-up to the recommendations, including by strengthening
the State’s capacity, through training, to respect human rights.

The reports of the Special Procedures are available at the following address:

www.universalhumanrightsindex.org.

At the regional level, in Africa, the Americas and Europe, there are also human rights
monitoring mechanisms that provide important protection, especially since rights can be
enforced in regional human rights courts. (See Annex | at the end of the chapter [ .)
Regional mechanisms have become increasingly engaged in addressing human rights issues
in situations of internal displacement and in protecting the rights of IDPs.

At the national level, national courts and human rights institutions have a critical role to play in
providing a channel for individuals to claim their rights. These institutions also can work to
ensure that domestic legislation, policies and programmes respect human rights, including in
situations of internal displacement.
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4. International humanitarian law

In situations of armed conflict, international humanitarian law comes into effect and applies
together with human rights law. Also known as the law of armed conflict or the law of war,
international humanitarian law aims to limit human suffering in times of armed conflict. This
body of law:

= protects persons who do not, or no longer, take part in hostilities, namely civilians,
prisoners of war, and sick, wounded or shipwrecked combatants; and

= regulates the method and means of warfare between parties to a conflict, such as by
prohibiting particularly barbarous weapons and tactics, including the use of chemical
and biological weapons, military attacks on civilian targets and “indiscriminate attacks”
that strike military objects and civilians without distinction.

International humanitarian law applies in all situations of armed conflict, both international
conflict (between States) and non-international conflict (between a State and a non-State
actor, or between two or more such actors). It is binding on all parties to an armed conflict:
States, their armed forces and non-State armed groups, whether these are insurgent groups
opposing the State or groups such as paramilitary groups supported by the State.

Because some human rights can be temporarily limited or suspended during armed conflict,
the protection provided by international humanitarian law is particularly important. The more
specific rules of international humanitarian law also assist in interpreting applicable human
rights principles in situations of conflict. For example, evacuations of civilians on grounds of
military necessity that are permissible under international humanitarian law are a legitimate
limitation of the right to freedom of movement under human rights law.

4.1 Key instruments of international humanitarian law

The core instruments of international humanitarian law are the four Geneva Conventions of
1949 and their two Additional Protocols of 1977."° Many of the key principles contained in
these instruments also constitute customary international law, which means that they are
automatically binding in all situations of armed conflict and on all parties to a conflict.

Type of conflict Description International humanitarian law
applicable

International Armed conflict between two © Customary law

armed conflict or more States ® The four Geneva Conventions, in

particular the Fourth Convention on
Protection of Civilians

* Additional Protocol | to the
Geneva Conventions

Non-international Armed conflict between the ® Customary law

armed conflict State and a non-State actor, e Article 3 common to the Four
or between two or more Geneva Conventions
such actors * Additional Protocol Il to the

Geneva Conventions

In addition, several important treaties prohibit or regulate the use of certain weapons,
such as the Mine Ban Treaty and the Conventional Weapons Convention and its
Protocols.

' The text of these instruments is available at www.icrc.org. In 2006, the Geneva Conventions achieved universal
ratification, meaning that every State in the world is now a party to, and therefore has committed itself to respect,
these instruments.
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4.2 Protection of civilians: key principles of international humanitarian law

Fundamental to international humanitarian law is the distinction between the civilian
population, persons who do not take a direct part in hostilities, and combatants. The parties
to a conflict must at all times distinguish between the civilians and combatants, in order to
spare the civilian population and civilian property. The civilian population shall not be the object
of attack; attacks shall be directed solely against military objectives.

IDPs, provided they are not taking a direct part in hostilities, are entitled to the same protection
under international humanitarian law as any other civilians.

Key principles of international humanitarian law

Parties to the conflict must distinguish at all times between combatants/fighters and military
objects, on the one hand, and civilians and civilian property on the other. Any attacks must be
directed only against military objects and all feasible measures must be taken to protect civilians
from the indiscriminate effects of hostilities.

The following acts are prohibited at all times:

© targeted or indiscriminate attacks against civilians or civilian objects;

© starvation of civilians as a method of warfare, and attacking, destroying, removing or rendering
useless any objects indispensable for the civilian population's survival;

reprisals or collective punishments against civilians;

using civilians to shield military objectives from attack or to shield, favor or impede military operations;
acts of violence intended to spread terror;

using weapons that are inherently indiscriminate, cause superfluous injury or unnecessary
suffering, or cause widespread, long-term and severe damage to the environment.

Principles of humane treatment

© Persons who do not, or have ceased to, take in part in hostilities must be treated humanely and
protected against violence to life, health and physical or mental well-being, including murder,
mutilation, torture and cruel, humiliating or degrading treatment.

® Rape, enforced prostitution and any form of indecent assault as well as sexual slavery,
exploitation and abuse are prohibited in all circumstances and at all times.

Forced displacement

® Unless essential for the security of civilians or imperative military reasons, parties to an
international armed conflict may not deport or forcibly transfer the civilian population of an
occupied territory, and parties to a non-international armed conflict may not order the
displacement of the civilian population.

© Displaced persons have a right to voluntarily return in safety to their homes or places of
habitual residence as soon as the reasons for their displacement cease to exist.

© States may not deport or transfer parts of their own civilian population into a territory they occupy.

Assistance and basic living conditions

o All parties to the conflict must grant and facilitate the unimpeded passage of relief assistance
necessary for the survival of civilians.

© All possible measures must be taken so that displaced civilians receive satisfactory conditions
of shelter, hygiene, health, safety and nutrition.

Individuals and groups with specific rights or needs

® The specific protection, health and assistance needs of women must be respected.

© Children are entitled to special respect and protection. Children under 15 must not be recruited into
armed forces or armed groups or be allowed to take part in hostilities, whether directly or indirectly.

¢ Older persons, disabled and the infirm are entitled to special respect and protection.

® The sick and wounded must be protected and provided with needed medical care and attention
with the least possible delay and to the fullest extent practicable.

© The family should be protected. Measures should be taken to ensure that family members are
not separated and, if separation occurs, that they are reunited as soon as possible.
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4.3 International humanitarian law and internal displacement

Because internal displacement so often occurs in situations of armed conflict, international
humanitarian law is especially important for the protection of IDPs and other affected
populations. Indeed, in many instances, respect for international humanitarian law would
prevent the displacement of civilians.

International humanitarian law prohibits any party to an armed conflict from compelling
civilians to leave their places of residence. Temporary evacuations may be carried out only if
the security of civilians or military imperatives absolutely requires it and, even then, such
evacuations are subject to strict conditions. All possible measures must be taken to ensure
that family members are not separated and that the displaced population is received under
satisfactory conditions of shelter, hygiene, health, safety and nutrition. Moreover, such
evacuations must be temporary, and those affected have the right to return in safety to their
homes as soon as the reasons for their displacement cease to exist.™

In addition to this express prohibition of displacement, the rules of international humanitarian
law that are intended to spare civilians from the effects
of hostilities help prevent forced displacement. It is
often the violation of these rules that causes civilians to | ‘When civilians flee a conflict

flee their homes and become displaced. zone, thi§ isa gqod indic_atign that
the warring parties are indifferent
If displacement occurs, IDPs, like all other civilians, are | (o their rights under IHL or, worse,

entitled to protection and assistance, as required. | are deliberately targeting them.”
Parties to a conflict have a duty to allow humanitarian ICRC. 2007
access and assistance to civilian populations in need.

4.4 Responsibility to respect and ensure respect for international
humanitarian law

Each party to a conflict has an obligation to respect and ensure respect for international
humanitarian law by its armed forces and any other persons or groups acting on its instructions
or under its direction or control. In particular, States must:

m provide instruction and training on -~ ~N
international humanitarian law to the | The International Committee of the
armed forces and the public; Red Cross (ICRC) is an independent and

neutral organization mandated by

international humanitarian law and its

Statute to provide assistance and protection

to victims of armed conflict and to promote

and monitor respect for international
= prosecute and punish or extradite those | humanitarian law. For further information,
responsible for serious violations of the \see www.icrc.org.
law.

= criminalize violations of the law and put
in place adequate legal, administrative
and disciplinary structures to prevent,
monitor and investigate violations; and

J

International humanitarian law obliges other (neutral) States to work to ensure that the parties
to a given conflict respect this law. This can be accomplished through advocacy, capacity
building, support to humanitarian operations, and prosecution or extradition of those
responsible for violations of the law.

In a landmark resolution in April 2000, the Security Council for the first time identified violations
of international humanitarian law and human rights as a threat to peace. It reaffirmed its grave
concern at the harmful and widespread impact of armed conflict on civilians as well as its

“ See ICRC, Rules 129-133 of Customary International Humanitarian Law: Volume |, 2005. See also Art. 49 of the
Fourth Geneva Convention and Art. 17 of Additional Protocol II.
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intentions to provide adequate mandates and resources to peacekeeping missions in order to
protect civilian victims of conflict, the majority of whom are IDPs," by providing the rapid
deployment of military peacekeepers, civilian police, humanitarian workers and civilian
administrators. ™

All States, regardless of whether or not they are parties to a given conflict, have the duty to
prosecute and punish in their own courts or to extradite those responsible for serious violations
of international humanitarian law, such as war crimes and/or grave breaches of the law,
regardless of where the crime took place or the nationality of the perpetrator.” Members of
armed forces and armed groups can be held individually responsible for violations of
international humanitarian law, regardless of their rank and whether or not they were acting
under orders. Military commanders can also be held responsible for either ordering or failing to
take measures to prevent such violations from taking place. Individual criminal responsibility
has been further developed under international criminal law (as further discussed below).

The fundamental principles and rules of international humanitarian law are also applicable to
military forces under United Nations command in peacekeeping operations. In case of
violations of international humanitarian law, United Nations military personnel are subject to
prosecution under their own national systems of military justice. Military forces under United
Nations command must make a clear distinction between civilians and combatants and direct
military operations only against combatants and military objectives.™

5. International criminal law

National authorities have an obligation to criminalize violations of international human rights
and humanitarian law in national legislation and to prosecute and punish those responsible
before national courts and tribunals. In some cases, individuals can be brought to justice under
international criminal law.

The Statute of the International Criminal Court (ICC)™ defines a number of crimes that are
considered to be of international concern and which can be investigated and prosecuted by the
Court, provided that the Court has jurisdiction over the act. These include:

= war crimes, which include grave breaches of the Geneva Conventions and serious
violations of international humanitarian law, cover a range of acts (e.g. wilful killing,
torture and inhuman treatment; rape and sexual slavery; starvation of civilians;
recruitment of children under 15 years of age into armed forces or armed groups or using
them to participate in hostilities; launching attacks against the civilian population or
civilian objects; and ordering the displacement of the civilian population, unless required
for the security of civilians or military imperatives);*

= crimes against humanity, which are acts committed as part of a widespread or
systematic attack directed against a civilian population, whether in times of war or peace
(e.g. murder, extermination, enslavement, deportation or forcible transfer of population,
arbitrary imprisonment or other severe deprivation of liberty, rape and sexual violence,

=]

Security Council Resolution 1296 specifically referred on several occasions to IDPs, noting that the overwhelming
majority of IDPs are civilians in armed conflicts. Security Council Resolution 1296 on the Protection of Civilians in
Armed Conflict, 19 April 2000,
http://daccessdds.un.org/doc/lUNDOC/GEN/N00/399/03/PDF/N0039903.pdf?OpenElement.

Brookings-SAIS, A New Challenge for Peacekeepers: the Internally Displaced, William G. O’Neill, 2004.

7 Grave breaches are defined in each of the four Geneva Conventions, Articles 50, 51, 130 and 147 respectively, and
Additional Protocol |, Articles 11 and 85. They include willful killing, torture and inhuman treatment, willfully causing
great suffering or serious injury to body or health, and unlawful deportation or transfer of populations.

DPKO, Handbook on UN Multidimensional Peacekeeping operations, December 2003.

Statute of the International Criminal Court, 1998, UN Doc. A/CONF.183/9. For further information, including the text
of the Statute, visit www.icc-cpi.int.

Article 8 of the Statute of the International Criminal Court.
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persecution, enforced disappearance, and other inhuman acts intentionally causing
great suffering or serious injury to body or to mental or physical health);*

= genocide, which are acts committed with the intent to destroy, in whole or in part, a
national, ethnical, racial or religious group (e.g. killings, inflicting serious bodily or mental
harm, imposing conditions of life calculated to bring about the group’s destruction,
preventing births, and/or forcibly transferring children to another group).*

International criminal law is complementary to national law in the sense that international
courts, such as the ICC, generally only exercise jurisdiction when national courts have proven
unwilling or unable to prosecute and punish the crimes in question. To date, the ICC has
opened investigations into four situations in Northern Uganda, the Democratic Republic of the
Congo, the Central African Republic, and Darfur.

The international community has also established a number of ad hoc criminal tribunals,
whose decisions may be drawn upon for interpretations of international criminal law. These
tribunals include the International Criminal Tribunal for the Former Yugoslavia and the
International Criminal Tribunal for Rwanda, which were established by the United Nations
Security Council and use foreign judges. The United Nations has also supported the creation
of hybrid tribunals such as the Special Court for Sierra Leone and the Extraordinary Chambers
in the Courts of Cambodia, which have both foreign and domestic judges.

6. The Guiding Principles on Internal Displacement

The Guiding Principles on Internal Displacement - . ™\
bring together and give an overview of the rights of | The Guiding Principles on Internal
IDPs and the responsibilities of national authorities | DiSplacement have been translated
and non-State actors towards them. Although not a | into over 40 languages, including
binding document, like a treaty, the Guiding Arabic, D|nlka, Georgian, I_‘UO' Nepall,
Principles are based on and reflect existing Pashtu, Sinhala, Somali, Spanish,

standards of international law, which are binding.” ST, Tl A VU 112y
available online at the following

The Guiding Principles’ authority is reinforced by the address:

wide international acceptance that they have | http://www.brookings.edu/projects/
received. They are recognized by States as “an idp/gp_page.aspx. and have been
important international framework for the protection reproduced in Annex 1 [\ of this
of internally displaced persons” as well as serving \Handbook. )
as a “tool” and “standard” to guide governments,

international organizations and all other relevant actors in situations of internal displacement.*

The Guiding Principles provide a definition of an IDP and a comprehensive statement of what
protection should mean during internal displacement. It covers all phases of displacement:

m the pre-displacement phase, providing protection from unlawful displacement;

= protection and assistance during displacement; and

= durable solutions, namely return, local integration at the place of displacement or
resettlement in another part of the country and reintegration.

2

Article 7 of the Statute of the International Criminal Court.

Article 6 of the Statute of the International Criminal Court. See also the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide.

The basis in international law for each Principle is summarized in Guiding Principles on Internal Displacement:
Annotations, American Society of International Law, Walter Kalin, 2000,
www.brookings.edu/reports/2008/spring_guiding_principles.aspx.

United Nations General Assembly, 2005 World Summit Outcome Resolution adopted by Heads of State, UN doc.
A/RES/60/1, 15 September 2005, para. 132. See also United Nations Commission on Human Rights Resolution
2003/1, 23 April 2003; and United Nations General Assembly Resolution 58/177, 22 December 2003.
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The Guiding Principles address a range of particular needs and protection risks that typically
arise in situations of internal displacement, such as family separation, loss of documentation,
freedom of movement in and out of camps, and loss of property. They also identify the
corresponding rights and guarantees to address these concerns. Incorporating civil and
political rights as well as economic, social and cultural rights, the Guiding Principles cover the
broad spectrum of rights, including those not typically at the forefront of humanitarian action. It
covers rights relating to:

= physical security and integrity (e.g. the rights to life, protection from torture and rape);
® basic necessities of life (e.g. the rights to food, water, shelter, health and sanitation);

= other economic, social and cultural protection needs (e.g. access to education,
property restitution or compensation); and

= other civil and political protection issues (e.g. the rights to personal documentation
and to political participation).

6.1 The Guiding Principles on Internal Displacement: Overview

Section

Key points

Introduction

Provides a definition of IDPs.

Affirms that the Principles reflect international human rights law and
international humanitarian law.

Explains the purpose of the Principles, namely to provide guidance in
situations of displacement.

l. General
Principles
(Principles 1-4)

National authorities have the primary responsibility to protect and assist
IDPs within their jurisdiction.

IDPs are entitled to enjoy in full equality the same rights and freedoms as
other persons in their country and shall not be discriminated against.
Certain IDPs, especially unaccompanied minors, expectant mothers,
mothers with young children, female heads-of-households, persons with
disabilities and older persons, might require specific attention.

Il. Protection

from Arbitrary
Displacement
(Principles 5-9)

Articulates a right not to be arbitrarily (unlawfully) displaced and spells out
the situations in which displacement is absolutely prohibited.

States have a duty to avoid the displacement of populations unless
absolutely necessary and to protect against the displacement of groups
with a special dependency on their lands.

When displacement is unavoidable, certain guarantees must be
established for displacement to be lawful.

lll. Protection and
Assistance
during
Displacement
(Principles 10-23)

All persons, including IDPs, should enjoy, a broad range of civil, political,
economic, social and cultural rights, including the rights:

to life and to protection against acts of violence and torture, sexual and
gender-based violence, landmines, and recruitment of children into armed
forces or groups and their participation in hostilities;

to safe access to essential food, potable water, basic shelter, appropriate
clothing, medical services and sanitation;

to freedom of movement, including in and out of IDP camps;

to seek asylum in another country;

to personal documentation;

to respect for family life and unity;

to education and training, equally for women and girls;

to employment and participation in economic activities;

to vote and participate in government and public affairs.
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IV. Access to ® When State authorities are unable or unwilling to provide assistance to the
Humanitarian displaced, international organizations have the right to offer their services
Assistance and to enjoy rapid and unimpeded access to the displaced.

(Principles 24-27)  ® Humanitarian assistance shall be provided consistent with the principles of
humanity and impartiality and without discrimination.
® Humanitarian actors should take into account and work to address both the
assistance and the protection concerns of IDPs.

V. Durable IDPs should have access to a durable solution to displacement, which would
Solutions include the rights to:
(Principles 28-30)  ® return to their place of origin, integrate locally at the displacement site, or
resettle elsewhere in the country voluntarily, safely and in dignity;
® participate in the planning associated with their return or settlement and
reintegration;
® return of lost property or, where not possible, compensation; and
® equal access to public services.

6.2 The Guiding Principles as a protection tool

The Guiding Principles are more than a simple compilation and restatement of legal rules.
They provide a comprehensive framework for identifying protection concerns and for planning,
implementing and monitoring protection activities in situations of internal displacement. They
can be used by governments, international agencies, NGOs and IDPs themselves to promote
and protect the rights of IDPs.

In our work, we can...

The Guiding Principles on Internal Displacement can be used to support our work in a number of

ways, helping us to:

¢ assess and monitor the extent to which IDPs are able to enjoy their rights and identify what
protection risks they face;

¢ inform IDPs of their rights and empower them to claim respect for their rights;

© collect data using a systematic frame of reference to identify and gather information about
protection concerns, causes of displacement, and groups with particular vulnerabilities;

¢ develop strategies and determine programming priorities for a coordinated national and
international response to internal displacement;

° raise awareness of, and advocate with, national authorities and other actors for respect for
the rights of IDPs;

¢ provide training for displaced individuals and communities, national authorities, including the
military and the police, non-State actors where relevant, civil society and human rights,
humanitarian, development and peacekeeping staff;

* build the capacity of States and other authorities to support them in fulfiling their protection
responsibilities (through, for example, training, technical assistance and advisory services);

¢ offer advice on national law, policy or action plans relating to IDPs to ensure respect for
the rights of IDPs is ensured in them (as explored further in the section below on the national
legal framework).
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(In addition to the Guiding Principles on Internal Displacement, other principles and\
guidelines that address potential protection issues and certain types of internal
displacement, include the following:

e Principles on Housing and Property Restitution for Refugees and Displaced Persons
(2005);

e Basic Principles and Guidelines for Development-based Evictions and Displacement
(1997) and Comprehensive Human Rights Guidelines on Development-based
Displacement (2006);

 Protecting Persons Affected by Natural Disasters: IASC Operational Guidelines on
Human Rights and Natural Disasters (2006); and

e Paris Principles: Principles and Guidelines on Children Associated with Armed Forces

or Armed Groups (2007).

- J

7. The national legal framework

National laws form the primary legal basis for IDP protection activities. However, all States
have a responsibility to ensure that their national laws and policies respect and reflect their
obligations under international law, including those contained in international human rights
and humanitarian law. States, therefore, must take action, by all appropriate means, to give
effect to their international legal obligations at the national level.

More specifically, national legislative and policy frameworks should respect the rights and
guarantees to which IDPs are entitled under international law, and they should be consistent
with the State’s international legal obligations. Protection strategies and activities should also
take into account relevant traditional, customary, or religious dispute resolution mechanisms
at the national level (as discussed in more detail in Part IV.18 [} ).

7.1 National legislation on internal displacement

States are generally encouraged to strengthen the legal frameworks for the protection of IDPs
and to promote the Guiding Principles on Internal Displacement through national legislation.”
This does not mean that it is necessary or even appropriate in all contexts to adopt IDP-specific
legislation. IDPs are citizens or habitual residents of the country in which they live and, as
such, are entitled to the same rights and freedoms as other persons in the country.

However, internal displacement can create specific problems and obstacles for IDPs and,
thus, action may be required to ensure that they can exercise their rights on a full and equal
basis with others.

Two distinct types of national legislation should be considered in any given situation of internal
displacement:

= Generally applicable norms and laws, which, although they will probably not explicitly
address internal displacement, nonetheless relate to issues affecting IDPs. The
hierarchy of legal norms of the country should be considered, as judges and courts will
normally ensure compliance with the highest norms. The highest legal norm in domestic
legal systems is traditionally the constitution of the country. Rights relevant to the
protection of IDPs can be found in most constitutions. Laws and other regulations need
to be compatible with the constitution and can include administrative provisions
determining how individuals can regain lost personal documents, property laws setting

% United Nations Economic and Social Council (ECOSOC) Resolution 2003/5, 15 July 2003, para. 8; In Larger
Freedom, Report of the Secretary-General, 21 March 2005, A/59/2005, para. 210. Regional organizations have
similarly encouraged States in this regard.
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out rules and procedures for claiming compensation, electoral codes determining voter
eligibility criteria, and education laws defining admissibility criteria and languages of
instruction. Decisions or rulings of courts on displacement can also play a role in setting
the legal framework or in interpreting legal provisions relating to the rights of IDPs.

= Laws specifically focused on addressing situations of internal displacement®

Laws specific to the situations of internal displacement could take a number of forms. In
some instances, governments have adopted laws on a specific phase of displacement
outlining for instance, the minimum standards to be observed during the return or
resettlement and reintegration processes. In other cases, governments have adopted
comprehensive national laws on internal displacement covering all phases of
displacement, from prevention to solutions, and all causes of displacement, including
conflict and disasters.

Any specific legislation on internal displacement must have as its aim and effect to ensure that
IDPs enjoy their rights equally with other citizens or habitual residents of the country. Caution
must be exercised to ensure that the consequence of an IDP-specific law is not to isolate IDPs
as a separate legal category which, in extreme cases, might lead to their marginalization from
the rest of the community and even the violation of their rights.

Whether IDP-specific legislation would be necessary to ensure the protection of IDPs’ rights
will depend on the context. In many cases, modification of existing legislation might well be
sufficient to address the particular protection concerns that arise in situations of internal
displacement. Indeed, even when there is IDP-specific legislation, amendments to general
legislation often will be essential. For instance, to address the particular obstacles that IDPs
face in enjoying their rights to property, documentation, education or political participation,
simply affirming these rights in an IDP law usually will not be sufficient; rather, it will be
necessary to amend the relevant piece of general national legislation (e.g. civil status
legislation, education act or electoral code) to remove the legislative impediments that IDPs
face or to establish simplified procedures.

It, therefore, is important to review and analyse )
national legislation in terms of its compatibility | To assist such efforts, the Representative
with international legal standards and, on this | of the United Nations Secretary-General
basis, to identify any legislative reform needed | on the Human Rights of Internally
to ensure respect for the rights of IDPs. In | Displaced Persons has developed

some countries, local lawyers’ groups have
conducted studies of national legislation and
then worked with the governments to revise
national laws so that they conform to the
Guiding Principles and the international

Protecting Internally Displaced Persons: a
Manual for Law and Policy Makers
providing guidance on key elements to
consider in national legislation to ensure
protection of the rights of IDPs. This

standards that underpin them.” Indeed, | document is available in the annexes of

national laws and policies are most effective | the electronic version of this Handbook
when developed in consultation with civil | @nd also on the CD-rom. L}

society, including IDPs themselves. - J

International humanitarian and protection agencies can also help States ensure that their
national laws and policies conform to international standards by providing technical assistance
and advice.

% A number of countries have adopted national legislation specifically relating to internal displacement, including
Angola, Bosnia and Herzegovina, Colombia, Georgia, Peru, Russia, and Turkey. These are available from the
Database on National and Regional Laws and Policies on Internal Displacement at:
www.brookings.edu/projects/idp/Laws-and-Policies/idp_policies_index.aspx.

¥ See American Society of International Law and the Brookings Institution Project on Internal Displacement, The
Guiding Principles on Internal Displacement and the Laws of the South Caucasus, Studies in Transnational Legal
Policy, no. 34, Cohen, R., Kalin, W., and Mooney, E., (eds.), 2003.
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In our work, we can ...

Itis important to understand the national legal framework and its relevance to the protection of the

rights of IDPs. In particular, we should:

© be aware of the national laws and policies, and the jurisprudence of national courts that relate
to internal displacement and to the issues of concern to IDPs;

¢ understand the extent to which these policies are consistent with the State’s obligations under
international law and are in accordance with the Guiding Principles on Internal Displacement,

o offer advice, as appropriate, to the government in strengthening national laws to ensure that
IDPs do not face any legislative barriers to realizing their rights;

© raise awareness among IDPs of those national laws and policies relevant to their protection,
empowering them to advocate and claim their rights;

© advocate for, and monitor the implementation of, national laws and policies of particular
relevance in situations of internal displacement;

© support the capacity of national authorities to implement national legislation and policies that
would protect the rights of IDPs, including through training and awareness raising, technical
assistance and advice, programme support and resource mobilization; and

© provide legal aid to assist IDPs in accessing legal mechanisms to protect their rights.

7.2 Ensuring respect for rights under national law

A number of different mechanisms for
enforcing national laws and policies may
exist within a State and could include formal
(State-run) justice mechanisms, such as
courts, tribunals and quasi-judicial
mechanisms, or they could include
alternative mechanisms, such as religious
courts, tribal councils, or grievance
committees. For more guidance about how
to work within national legal systems to
defend human rights and ensure
accountability for crimes, violence, and
abuse, please refer to Part IV.18 [ .

In Khartoum,

a Family and Child Protection
Police Unit was created within the Police to
prevent and respond to violence against children
and women. The Protection Working Group facilitated a
series of visits to the IDP sites and encouraged IDPs to
report cases and seek assistance from this Police Unit.
This open dialogue has helped to build confidence and
reduce fears and misunderstandings between IDPs

and the police.
For more information, see:

protection.oneresponse.info.
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Annex |

Regional human rights law and mechanisms relevant to IDPS

Several regional human rights instruments that enhance human rights protection for all
persons in the region, including IDPs, help reinforce international human rights law. In Africa,
Latin America and Europe, the regional human rights framework is particularly important
because rights can be enforced in regional human rights courts.

In Africa

The African Charter on Human and Peoples' Rights affirms the range of civil, political,
economic, social and cultural rights, including the right of every individual to freedom of
movement and choice of residence, and to the right to property.

The African Charter on the Rights and Welfare of the Child and the Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
supplement the Charter’s provisions for the protection of the rights of women and children.

Both instruments include specific provisions relating to State obligations to respect human
rights in times of armed conflict, and they reiterate the responsibility of States to respect and
ensure respect for international humanitarian law, including the protection of civilians. The
African Charter on the Rights of the Child also affirms that no child under 18 years of age is
to be recruited or, otherwise, to take direct part in hostilities, and it makes express reference
to the need to protect and assist internally displaced children and to ensure family
reunification in situations of displacement. The Protocol on the Rights of Women also
includes commitments to:

= protect internally displaced women against all forms of violence, rape and sexual
exploitation and ensure that perpetrators are brought to justice;

m ensure the increased participation of displaced persons, particularly women, in the
management of camps and settlements; and

= devote attention to widows’ property rights, which is key for women
heads-of-households whose numbers tend to increase dramatically during
displacement.

The African Commission on Human and Peoples’ Rights monitors the implementation of
States’ commitments under the African Charter. In a landmark decision on forced evictions in
Nigeria in October 2001, this Commission found that the African Charter on Human and
Peoples' Rights guarantees the right to adequate housing, including a prohibition on forced
eviction. However, this important decision has not yet been reflected in the jurisprudence
throughout the continent or in governmental practices.

Individuals, including IDPs, can submit individual complaints of rights violations to the
Commission for consideration by the African Court on Human and Peoples’ Rights.

The Commission also has a Special Rapporteur on Refugees, Asylum seekers and
Displaced Persons in Africa who is mandated to: seek, receive, examine and act upon
information concerning the rights of refugees, asylum-seekers and IDPs; undertake
fact-finding missions to displacement situations; engage in dialogue with States and others
relevant actors; develop strategies to better protect the rights of these groups; and raise
awareness of the legal standards for their protection.

The African Union (formerly the Organization of African Unity) also adopted a regional
Convention for the Protection and Assistance of Internally Displaced Persons on the
22 October 2009.
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At the sub-regional level, there are instruments specifically relating to internal displacement,
including:

m Great Lakes Protocol on the Protection and Assistance to Internally Displaced
Persons and Model Law (2006), the Protocol on the Property Rights of Returning
Persons (2006), and the Protocol on the Prevention and Suppression of Sexual
Violence against Women and Children (2006) which are legally binding on countries
that have ratified them; and

= the non-binding Khartoum Declaration of the Inter-Governmental Authority on
Development (IGAD) Ministerial Conference on Internal Displacement (2003) which
contains important commitments by States in East Africa to protect the rights of IDPs.

In the Americas

The Organization of American States (OAS), composed of the governments of Latin America,
the Caribbean, and North America, has adopted a number of human rights instruments, most
notably the American Convention on Human Rights (1969).

The Inter-American Commission on Human Rights and, for judicial issues, the
Inter-American Court of Human Rights monitor the implementation of the American
Convention.

= The Commission, composed of independent human rights experts, has been active in
monitoring and reporting on situations of internal displacement and making
recommendations to governments for more effective national responses. Spearheading
these efforts has been a Special Rapporteur on Internally Displaced Persons
(1996-2004). IDPs can submit complaints of human rights violations directly to the
Commission for referral to the Court.

m The Court has increasingly considered cases and issued decisions, which are binding
on the State concerned, on issues relating to internal displacement. In two particularly
important cases in 2005, concerning IDPs in Colombia, the Court concluded that
arbitrary displacement violates Article 22 of the American Convention (concerning the
right to freedom of movement) and also insisted that governments must protect persons
from displacement.

The OAS has called on all States in the region to address the causes of displacement and, if
displacement occurs, to commit to providing IDPs with protection and assistance in
accordance with the Guiding Principles on Internal Displacement (OAS Resolution 2229 of
20086).

In Europe

The Council of Europe has adopted several human rights instruments, most notably the
European Convention for the Protection of Human Rights and Fundamental Freedoms
(1950) and its 14 Protocols, which contain important provisions relevant to IDPs, including the
right to property.

The Council of Europe recommends that States confronted with internal displacement base
their national legislation and practice on the Guiding Principles on Internal Displacementin
addition to all relevant instruments of human rights and international humanitarian law. These
Principles explain how the European Convention on Human Rights can be applied to the
specific needs faced by IDPs, including safeguarding the civilian nature of camps, facilitating
family reunification, and providing protection from forcible return to an area where the physical
safety of IDPs would be at risk. The Council of Europe has specifically affirmed the rights of
IDPs to replacement documentation, compensation for deprivation of property, education, and
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political participation. See Recommendation 6 on Internally Displaced Persons adopted by the
Committee Ministers on 5 April 2006.

The European Court of Human Rights reviews cases of alleged violations of the Convention
and its protocols. IDPs can bring cases directly to the European Court for consideration. In
recent years, the Court has issued a number of important binding judgements relating to rights
violations suffered by IDPs, particularly regarding the right to property, and awarded victims of
such violations financial compensation.

Also relevant are the “human dimension” commitments adopted by the Organization for
Security and Cooperation in Europe (OSCE), comprising 56 States across Europe including
all the successor States of the former Soviet Union, Canada and the United States. Although
not binding, these commitments reinforce and promote international human rights. The
OSCE’s Office for Democratic Institution and Human Rights (ODIHR) and its High
Commissioner for National Minorities both undertake work relevant to IDP protection.

International Humanitarian Law Database (http://www.icrc.org/ihl)
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The international institutional
framework
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Key message

Providing protection and assistance to IDPs is first and foremost the responsibility of the State
and its institutions. The international community has an important role to play when the
national authorities lack the capacity, or are unwilling, to ensure an effective response to
humanitarian crises. This requires a coordinated effort that can involve human rights and
humanitarian, developmental, political, military and other actors. This chapter gives an
overview of various elements of a collaborative response, the cluster approach, guiding
humanitarian action at global and country levels. It also provides an overview of the integrated
approach to multi-dimensional peacekeeping operations.

1. Collaborative response mechanisms

Internal displacement and humanitarian crises often occur in the context of complex
emergencies, characterized by the partial or complete breakdown of State authority which
affects its capacity and, in some cases, its willingness, to ensure the protection of civilians.
Responding to such crises typically requires a multi-dimensional response — humanitarian,
human rights, development, security, political — as well as the combined efforts of various
actors at national and international levels.

The scale and scope of such crises exceed the mandate or capacity of a single agency or
organization, and require action by a range of humanitarian, human rights and development
actors, within and beyond the United Nations system. Activities in support of IDPs and other
civilians at risk, thus, require a joint, collaborative, effort for which coordination mechanisms
exist.

The Emergency Relief Coordinator (ERC), also the United Nations Under-Secretary-
General for Humanitarian Affairs, is responsible for the coordination of inter-agency
humanitarian action, both in complex emergencies and in natural disasters. This function
comprises advocating for protection and assistance, mobilizing political and financial support,
briefing the Security Council, and engaging in dialogue with governments, humanitarian
agencies, and other relevant actors.

The Inter-agency Standing Committee (IASC), chaired by the ERC, is the principal
inter-agency forum for coordination and decision making on issues of humanitarian action. It
brings together a broad range of United Nations humanitarian, human rights and development
agencies, the International Organization for Migration (IOM), three consortia of major
international NGOs, and the Representative of the United Nations Secretary-General on the
Human Rights of Internally Displaced Persons. The International Committee of the Red Cross
(ICRC) and the International Federation of Red Cross and Red Crescent Societies (IFRC)
participate as observers.

The IASC develops humanitarian policies and tools,' advocates for the respect of
humanitarian principles, agrees on a division of responsibility for various humanitarian actions,
and works to bridge any identified gaps in the overall response.

' Available at www.humanitarianinfo.org/iasc/content/default.asp.
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(IASC policies and tools relevant to IDP protection include:
¢ Protection of Internally Displaced Persons, Policy Paper (1999);

e Implementing the Collaborative Response to Situations of Internal Displacement:
Guidance for United Nations Humanitarian and/or Resident Coordinators and Country
Teams (2004);

* Growing the Sheltering Tree: Protecting Rights Through Humanitarian Action (2002);

e Gender Handbook for Humanitarian Action (2007);

o Operational Guidelines on Human Rights and Natural Disasters (2006); and

» Guidelines on Mental Health and Psycho-social Support in Emergency Settings (2007).

Publications are available in various languages.
J

A collaborative response requires teamwork that draws on the varying mandates, expertise
and operational capacities of the wide range of actors involved, pooling their efforts to ensure a
comprehensive and predictable response.®

In practice, however, this has presented a challenge, owing to the absence of clearly defined
responsibilities and inconsistent coordination giving rise to a number of critical gaps,
particularly regarding the protection of IDPs.® To bridge these gaps, the IASC agreed to a
comprehensive reform of the humanitarian response system in 2005, thus adopting the
so-called “cluster approach® as described below.

2. The cluster approach

This approach aims to ensure greater leadership and accountability in key sectors where gaps
in humanitarian response have been identified and to enhance partnerships among
humanitarian, human rights and development actors, including the United Nations, NGOs and
other organizations. It also calls for a more predictable, effective and accountable inter-agency
response to ensuring protection and assistance for IDPs.

The collaborative response mechanisms and the cluster approach operate at both global
(headquarters) and country-levels, and have come to be applied in all major natural disasters
and complex emergencies.

2.1 Global clusters and sectors of humanitarian response

An overview of global clusters and sectors is found in Table 1 below. Protection is one of the
areas of humanitarian activity identified as being in critical need of strengthened coordination
and response.

The clusters complement the existing “sectors” of humanitarian activity - food and refugees -
for which clear leadership and accountability already existed The objectives of both sectors
and clusters are the same: to fill gaps and ensure adequate preparedness and response in
a given area of humanitarian activity.

Each cluster/sector is led by an international agency or organization with particular expertise in
the area. This agency is accountable to the ERC for ensuring predictable and effective
inter-agency preparedness and response in the area.

2 |ASC, Implementing the Collaborative Response to Situations of Internal Displacement , September 2004.

® Brookings-SAIS Project on Internal Displacement and OCHA, Protect or Neglect, 2004; and OCHA, Humanitarian
Response Review, 2005.
* |ASC, Guidance Note on Using the Cluster Approach to Strengthen Humanitarian Response, November 2006.
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The cluster lead is also responsible for chairing and coordinating the work of the relevant
global cluster working group, which brings together all other international actors involved. The
cluster working groups are responsible for:

= setting and disseminating standards and policies, and identifying best practices;

= building response capacity, in particular through training at the local, national, and
international levels, establishing and maintaining surge capacity and standby rosters,
and establishing and maintaining material stockpiles; and

= providing operational support, including assessing needs in terms of human,
financial and institutional response capacity, promoting emergency preparedness and
long-term planning, securing access to relevant technical expertise, ensuring advocacy,
mobilizing and pooling resources, and ensuring the complementarity of efforts through
enhanced partnerships.

Table 1: Overview of global clusters and sectors

CLUSTERS

Cross-cutting areas Protection IDPs (from conflict) UNHCR
Civilians affected =~ UNHCR/OHCHR/
by conflict (other ~ UNICEF®
than IDPs)
Disaster situations
Camp coordination and |IDPs (from conflict) UNHCR
management Disaster situations  IOM
Early recovery UNDP
Technical areas Emergency shelter IDPs (from conflict) UNHCR
Disaster situations IFRC®
Health WHO
Water, sanitation and UNICEF
hygiene
Nutrition UNICEF
Education UNICEF / Save the
Children
Agriculture FAO
Common service areas Logistics WFP
Emergency OCHA / UNICEF /
telecommunications WFP
SECTORS
Food WFP
Refugees UNHCR

® While UNHCR leads the global protection cluster, the choice of lead agency in disaster situations or in complex
emergencies without significant displacement, is made among UNHCR, OHCHR and UNICEF, under the leadership
of the HC/RC. Further information on the cluster approach at the country level is provided in section 2.2 of this

chapter.

¢ IFRC convenes this cluster in disasters, providing leadership, consolidating best practices, mapping capacity and
gaps, and leading a coordinated response. However, IFRC does not accept obligations beyond those defined in its
constitutions and policies. It remains independent from, and not accountable to, the United Nations system.
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Human rights, age, gender, diversity, HIV/AIDS and the environment are cross-cutting issues
(outlined in Table 2) that need to be mainstreamed into the work of each cluster/sector and of
each agency or organization. Focal points guide and support these efforts.

Table 2: Cross-cutting Issues

Human rights IASC Reference Group on Human Rights in Humanitarian
Action’ (led by OHCHR)

Age, gender and diversity IASC Sub-Working Group on Gender and Humanitarian
Action (led by UNFPA)

HIV/AIDS Inter-agency Task-Team on HIV/AIDS (led by UNAIDS)

Environment United Nations Environment Programme (UNEP)

The Global Protection Cluster Working Group (PCWGQG) is the main forum for the
coordination of protection activities in humanitarian action. It is chaired by UNHCR and
includes United Nations humanitarian, human rights and development agencies as well as
non-governmental and other international organizations active in protection.®

The Mission Statement and Terms of Reference for the Protection Cluster Working Group,
issued in March 2007, defines the role of the PCWG as setting standards and policies on
protection, identifying and disseminating good practices, and supporting the development of
strengthened protection capacity.

( )
The PCWG also provides, within the limits of its capacity, operational field support to
humanitarian country teams, in both cluster and non-cluster countries, by:

e undertaking support missions to assist country teams in identifying protection gaps and
developing strategies for response;

e providing guidance and support for mainstreaming human rights, age, gender and
diversity, and HIV/AIDS;

e supporting advocacy on protection;
e providing technical support and policy advice on protection issues;

« strengthening the protection capacity of humanitarian actors and other stakeholders,
including, national and local authorities, and affected populations, through training
programmes;

« supporting efforts to address specific protection concerns in a given country; and
e participating in resource mobilization for protection activities.

g J

Since protection covers a wide range of activities, the work of the PCWG is subdivided into
specific areas of responsibility, each led by a focal point agency. These are listed below.

7 This Reference Group, which pre-dates the cluster approach, works closely with the Global Protection Cluster in
supporting the integration of protection and human rights into all areas of humanitarian activity.

& For further information on the participants and work of the PCWG, see http://www.humanitarianreform.org/.
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Table 3: Areas of protection activity

Rule of law and justice UNDP / OHCHR
Prevention of and response to gender-based violence UNFPA / UNICEF
Protection of children UNICEF

Mine action UNMAS

Land, housing and property rights UN HABITAT

Protection is also a cross-cutting issue that should be integrated into the work of all
humanitarian actors, in view of the shared responsibility to ensure that activities do not lead to
or perpetuate discrimination, abuse, violence, neglect or exploitation but, rather, that they
promote human rights and enhance protection.

(The protection cluster thus has an oversight function to ensure that protection issues are\
effectively integrated into the work of other clusters and sectors. The following means can
help achieve this objective:

e encouraging the cluster/sectors to establish focal points for protection;

« offering technical expertise and advice to other clusters/sectors, individual agencies,
organizations and governmental counterparts;

e supporting and participating in joint assessments and analyses, development of joint
strategies, monitoring exercises and evaluations;

e providing or supporting training on protection and human rights, with a special focus on
internal displacement;

e participating in the meetings of other clusters/sectors and inviting their representatives
to participate in the meetings of the protection cluster, as appropriate;

e convening joint meetings or workshops among different clusters/sectors on themes of
common concern; and

\. maintaining a regular dialogue and sharing information on issues of common concern.j

2.2 Country-level coordination

The United Nations Humanitarian Coordinator (HC) is responsible for ensuring the
coordination of humanitarian action, including protection and assistance to IDPs, in complex
emergencies at the country level. The HC is appointed by the ERC, in consultation with the
IASC. In a number of cases, the United Nations Resident Coordinator (RC), who is the most
senior United Nations official in the country, is also designated as HC. In countries affected by
displacement, where an HC has not been appointed, the RC is responsible for ensuring an
effective international response to internal displacement.’

The HC'’s responsibilities, as redefined by the IASC in 2009, include:

= ensuring that any protection gaps are addressed;

= promoting respect for human rights and humanitarian law and for the Guiding Principles
on Internal Displacement;

= advocating with the national authorities and other actors for respect for humanitarian
principles, including unimpeded access to affected populations;

= promoting gender mainstreaming and women’s rights at the policy, planning and
implementation levels; and

® See also section 3.2 on Integrated Missions.
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= mobilizing resources for the humanitarian response.®

In carrying out these responsibilities, the HC and/or RC acts in consultation with organizations
on the ground, including NGOs and the International Red Cross and Red Crescent Movement.
An inter-agency humanitarian country team is often created to convene these actors and
facilitate consultation and coordination.

Under the leadership of the HC/RC, and in consultation with relevant partners, this team
decides on specific coordination arrangements to be put in place at the country level.
According to the circumstances, it may choose to adopt the cluster approach as a means of
strengthening collaboration.”

To enhance predictability and accountability, coordination structures at the field level should
mirror those in place at the global level. This principle should be applied flexibly, however,
depending upon the situation on the ground and taking into account the mandate, expertise
and capacities of the organizations that are operating in the country or region concerned. In
some cases, a particular cluster or sectoral group may not be necessary (an emergency
telecommunications or logistics cluster may not be required, for example, beyond the early
stages of major new emergencies), or it might be appropriate for certain sectors to be merged
(such as health with nutrition, or food with agriculture). For early recovery, rather than
establishing a country-level cluster, it is recommended that early recovery planning be
integrated into the work of all field-level clusters/sectors, supported if necessary by the
creation of an ad hoc “early recovery network.”"

2.2.1 Role and responsibilities of country-level cluster/sector leads

At the field level, each cluster/sector lead agency is accountable to the HC/RC for ensuring
effective and timely assessment and response in the particular area of activity. The
responsibilities of the cluster/sector lead agency are outlined below. ™

= Ensuring effective inter-agency coordination, ™\
including through: chairing and coordinating | Cluster coordinators
the work of the cluster; joint | Effective coordination requires an
needs-assessments and ana|yses; investment of time and eXperienced staff
contingency planning and preparedness; | With solid leadership and managerial
planning and strategy development; | SKills. The cluster lead agency has a
ensuring compliance  with  relevant responsibilitytqd(.aploypersonnelwith.the
international law, policies and standards; | necessary seniority, skills and technical
monitoring and  reporting;  advocacy: exper_tlse to perform the role_of a cluster
mobilizing resources; and supporting coordinator. Many of the skills needed,

training and other capacity-building efforts. | Particularly leadership, consensus-building
o . ; and diplomacy are discussed in Part Il.
m Coordinating with national and local \_ )

authorities, state institutions, local civil
society and other relevant actors, including displaced and other affected communities.

= Ensuring that participatory and community-based approaches are used in all needs
assessments, analyses, planning, monitoring and response.

" |ASC, Revised Terms of Reference for the Humanitarian Coordinator, 2009.

Even if the cluster approach is not formally adopted in a given country operation, it is recommended that its basic

principles, particularly the delineation of clusters/sectors, designation of an accountable lead agency, and the

principle of partnership be applied. For this, country teams should be guided by IASC, Implementing the

Collaborative Response to Situations of Internal Displacement: Guidance for United Nations Humanitarian and/or

Resident Coordinators and Country Teams, 2004.

2 IASC, Guidance Note on Using the Cluster Approach, November 2006.

'® 1ASC, Generic terms of reference for sector/cluster leads at the country level, 24 November 2006, included in
Annex | of this chapter
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= Ensuring that cross-cutting issues, such as age, gender, diversity, human rights,
HIV/AIDS and the environment, are integrated and mainstreamed in all activities. This
must include gender-sensitive programming that addresses the needs, contributions
and capacities of women and girls as well as those of men and boys.

= Acting as both a “first point of call” for the HC and “provider of last resort” for the
particular area of humanitarian activity. The lead agency is not expected to carry out all
required activities in a cluster. However, where critical gaps exist, it is responsible for filling
such gaps, provided that access, security and resources allow. If such constraints impede
a response, the lead agency must work with the HC and relevant partners to mobilize
resources, continue advocacy efforts and attempt to fill the gap to the extent possible.™

The cluster lead should also plan for, and ensure a timely and effective transition from, emergency
relief to longer-term recovery and development, including by putting in place early recovery
strategies and procedures for a gradual phasing out and seamless handover of activities.

The clusters are forums that bring together the various relevant humanitarian actors on the
basis of an equal partnership. Participation in each cluster is based on each agency’s or
organization’s mandate, expertise and operational capacity in the area of activity concerned.
Participating agencies are expected to share actively in all aspects of the response in the area
of humanitarian activity concerned, including assessments, development of strategies,
implementation of joint projects and programmes, resource mobilization, and monitoring
and evaluation. Agencies or organizations which are not members of the cluster may be invited
to participate as observers in the interest of sharing information, as in the case of the ICRC and
IFRC each of which is invited as observers to the protection cluster.

Any concerns about the way in which a lead or focal point agency carries out its responsibilities
can be discussed within the cluster or brought to the attention of the HC/RC who can
recommend alternative arrangements, if necessary. Should gaps still remain, the ERC can
raise concerns at the global level in the IASC.

2.2.2 Protection: a key area for country-level coordination

Experience has shown that an effective, collaborative country-level response to protection
needs, regardless of whether or not the cluster approach is applied, can best be ensured by
identifying a protection focal point and by establishing a protection cluster or working group to
ensure effective inter-agency coordination on protection issues.

=» Step 1: Identifying a protection focal point/lead agency

In complex emergencies, such as conflicts, UNHCR usually assumes primary responsibility for
the protection of internally displaced and other affected populations,® in keeping with its role as
lead agency for the global protection cluster."

In other situations, such as complex emergencies without significant displacement, or in
situations relating to natural or human-made disasters, the protection-mandated agencies
(OHCHR, UNHCR and UNICEF) and the HC/RC decide together which agency is best placed
to assume the lead role for protection. In the event that none can assume the lead, all

" Op.cit. IASC, Guidance Note on Using the Cluster Approach, November 2006.

* The PCWG has defined the term “affected populations” as including host communities where IDPs are living, host
communities in IDP return areas, and persons or communities at risk of displacement if their protection issues are not
addressed.

'® Certain criteria also determine UNHCR'’s operational involvement. They include the consent of the State and
UNHCR's ability to operate without undue political or military influence. It assumes the role of protection cluster lead
only after it has determined that this will not undermine its mandated protection responsibilities. Should this risk exist,
the protection-mandated agencies (UNHCR, OHCHR and UNICEF), in consultation with the HC/RC, will agree upon
alternative arrangements.
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stakeholders are expected to contribute to the HC’s/RC’s capacity to coordinate the protection
17
response .

The country team should decide the extent to which the various focal points for specific
protection areas, such as mine action or rule of law and justice, operating at the global level,
should be replicated at the field level. This decision is likely to depend on the context and
implies an assessment of protection risks and gaps (which may change over time) as well as
the presence, expertise and operational capacity of the different focal point agencies.

=>» Step 2: Establishing a protection working group

Establishing a protection working group (PWG) at the country level can be essential to ensure
that protection receives focused attention and is effectively addressed in the collaborative
humanitarian response. Regardless of the particular format for such a group, including
whether it is formally designated as a cluster, PWGs should aim to bridge gaps, build
partnerships, and improve the protection response through increased accountability,
predictability and effectiveness.

(Specific areas of activity of a PWG can include: )

e conducting joint needs assessments and analyses that incorporate a participatory approach;

« forging consensus on common priorities for response;

« developing joint protection strategies and plans of action;

e mapping operational capacity, agreeing on geographic areas of responsibility when
appropriate, identifying gaps, and mobilizing resources;

» adapting and applying inter-agency tools to support operational responses;

e raising awareness of the human rights situation and protection concerns;

e advocating with relevant stakeholders, such as parties to a conflict, State authorities,
United Nations bodies, and donors;

* measuring the protection impact of the inter-agency response; and

e linking up with the Global Protection Cluster, as appropriate, regarding protection
activities, impact, best practices, and challenges, to inform the global response and

\ * prompt efforts at the country level. )

In general, a PWG should be established at least at the national level, tasked with overseeing
and coordinating the country-wide protection response. In emergency situations spanning
large geographical areas or where protection concerns differ significantly from one part of the
country to another, PWGs may also be needed at the provincial or local level. Close
coordination between the national PWG and any regional/local level PWGs is essential.

» A checklist on the establishment and basic modalities of a PWG is provided in Annex Il of
this chapter.

» Additional guidance on facilitating its effective functioning can be found in the Chapter on
Facilitating Protection Coordination Meetings in Part Il of this Handbook.

The national PWG should be chaired by the protection lead agency for the country. Ideally, this
would also be the case for provincial or local PWGs. However, if the lead agency is not present
in the area, this role can be delegated to other agencies or organizations, including NGOs that
are present and have the required expertise and operational capacity to fulfil this role. In acute
protection crises, coordinating and supporting the work of the country-level PWG might require
a full-time staff with the necessary seniority, skills and expertise.

7 For further predictability, Standard Operating Procedures for designating a protection sector/cluster lead agency in
the event of a natural disaster at country level have been finalized by the Global Protection Cluster,and are pending
IASC endorsement (forthcoming 2010).
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PWGs should bring together all relevant international human rights, humanitarian and
developmental actors. Participation will vary in different contexts, depending on which
protection actors are present and active on the ground. The nature of participation might vary
with some actors choosing to serve as observers.

In situations where peacekeeping or peace support missions are present, particularly when
they have a mandate to protect civilians, it can be useful to involve them as observers in the
PWG. (See further in this chapter, Part 1.3.3 [[]) At the very least, the PWG should liaise
closely with them.

The participation of national, regional or local authorities may also be advisable (as elaborated
further in the box below).

(National authorities and PWGs )

National authorities bear the primary responsibility for the protection of all persons within
their jurisdiction. In order to address root causes of protection concerns and ensure the
sustainability of protection efforts, it is important to engage national authorities and to work
to strengthen their capacity to fulfil their protection responsibilities.

To what extent and how should government officials be included in the work of the PWG?

In some cases, the participation of government representatives has proven beneficial to
protection efforts, for instance by facilitating the PWG’s access to populations. In other
situations, such as when the government is involved in human rights violations, this would
clearly not work; it might deter group members from discussing protection concerns, and it
might prompt fears of retaliation.

Defining an appropriate relationship between the national authorities and the PWG requires

reflection and discussion among PWG members. Some steps that may be involved in

developing this relationship are noted below.

» Encouraging the national human rights commission, where one exists, to participate in
the work of the PWG. Such commissions are officially established and recognized by the
government, with varying degrees of independence and with membership that might
include leading members of civil society. They can play a valuable protection role, and be
an important partner and link for protection actors. In addition, national and local human
rights NGOs should be actively involved in the work of the PWG when appropriate.

¢ Informing the national and regional/local authorities about the establishment of the PWG,
and encouraging them to regard it as a resource to support an enhanced national
protection response.

« Offering technical advice and support to national and local authorities, for instance through
training programmes or in developing national laws and policies to enhance protection.

« Exchanging information on the PWG’s activities and protection concerns in meetings
with national authorities and other relevant actors.

» Establishing a regular forum, such as a protection liaison group, to facilitate dialogue and
cooperation.

« Inviting relevant authorities to participate in specific meetings on protection issues of concern.

« Considering inviting the relevant authorities to participate regularly in, and possibly to co-chair,
the PWG, when the authorities demonstrate an interest in contributing actively to the process.

\ J

In all cases, the PWG must ensure the confidentiality of information and maintain
independence, neutrality, and impatrtiality in its work. Doing so is critical to the safety of IDPs
and other affected populations and to the security of humanitarian personnel, particularly
national staff. A primary concern should be the protection of withesses and other affected
persons. (See Part .1.5 [ .)
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2.3 Joint funding mechanisms

During complex emergencies, the HC/RC oversees an annual consolidated appeals
process (CAP). This entails formulating a Common Humanitarian Action Plan (CHAP): a joint
strategy analysing the political, social and security situation of the particular country or crisis;
projecting short-term and long-term humanitarian needs; assessing the capacities of the
agencies involved in addressing these needs; and proposing a common set of objectives,
actions and indicators for success. A CAP, then, sets out the specific projects and resources
required to meet these objectives. Together, these documents serve as the primary tool to
mobilize resources at the field level, although agencies and organizations can also apply for
bilateral funding. A shorter Flash Appeal can also be prepared to enable more rapid resource
mobilization and response.

In addition, grants and/or loans are available from the Central Emergency Response Fund
(CERF) to support activities to respond to rapid onset or under-funded emergencies. Managed
by the ERC, the CERF is intended to complement existing funding mechanisms by providing
seed funds to jump-start critical operations, and fund life-saving programmes that are not yet
funded.

All appeals, as well as funding needs and contributions, can be accessed online through the
Financial Tracking Service (FTS), hosted by OCHA.™

(These common funding mechanisms are important channels to mobilize resources needed\
to enhance protection. To make effective use requires:

o familiarity with the CAP process, and shared efforts to ensure timely submission of
protection programmes and projects for inclusion;

e consultation with other clusters/sectors to identify and develop projects that contribute
directly or indirectly to enhanced protection, and assist in mainstreaming protection
concerns into project submissions;

e possible requests, in the case of a rapidly evolving or under-funded emergency, for
funding from the CERF for certain projects; and

» potential consideration of funding from the private sector.

. J

2.4 Protection staffing and standby arrangements

Protection work requires adequate skilled, knowledgeable and experienced staff. Several
stand-by arrangements provide “surge” protection capacity, deploying personnel at short
notice for temporary assignments (three to 11 months) with United Nations agencies. Such
arrangements include those with the International Rescue Committee (IRC), the Danish
Refugee Council (DRC), the Norwegian Refugee Council (NRC), Save the Children (Denmark,
Sweden, Norway), Canadem, RedR and ActionAid.

The Protection Capacity Project (ProCap) consists of a core team of Senior Protection Officers
on permanent rotation to the field, deployed on a short-term basis (two to nine months) to
support and strengthen the strategic and operational response of the Humanitarian Country
Team and/or individual protection agencies.”

'® Available at: http://ocha.unog.ch/fts2.
'® Further information about ProCap and other protection stand-by arrangements is available at:
http://ocha.unog.ch/ProCap/Online.
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3. United Nations Peacekeeping Operations and
Integrated Missions

Peacekeeping operations have an important role to play in the protection of civilians, including
displaced persons. These missions are often deployed in countries where large numbers of
people have been displaced and civilians live in fear of violence, human rights violations and
threats to their security. In the late 1990s, the United Nations Security Council began to focus
attention on the protection of civilians, including the role of peacekeeping missions. Since then,
numerous Security Council resolutions have addressed the protection of civilians, both
generally and in specific country situations.” International and regional peacekeeping
operations have increasingly been tasked by the Security Council not only to contribute to the
protection of civilians but also with specific roles in respect of displaced populations.

3.1 Peacekeeping operations

Since the end of the Cold War, United Nations peacekeeping operations have evolved from
traditional, military tasks to more complex, multidimensional ventures, aimed at helping
countries torn apart by conflict to build lasting peace. Beyond monitoring ceasefire
agreements, assisting in the disarmament, demobilization and reintegration of former
combatants, including seizure and disposal of arms or ensuring the security and protection of
humanitarian personnel as well as their facilities and equipment, Peacekeeping missions
increasingly engage in non-military tasks such as helping to build institutions for good
governance, engaging in human rights monitoring and supporting reform of the security
sector.”’ The protection activities undertaken by peacekeeping operations depend upon the
political context, the formal mandate of the mission, and the capacities and resources at its
disposal. In a number of cases, human rights officers, gender and child-rights specialists are
deployed to these missions to monitor and report on human rights concerns. Peacekeeping
operations also often include a civilian police component to help restore law and order as well
as justice and correction components to help national authorities strengthen their judicial, legal
and corrective systems.

3.2 Integrated missions

Since 2000, the United Nations approach to complex operations in conflict and post-conflict
countries has given increasing prominence to the concept of integrated missions. Such an
approach brings together, under a single, comprehensive strategic framework, the various
components (relating to political, military, human rights, gender issues, development, rule of
law and humanitarian activities), of its engagement in a given country. The principle of
integration has been applied to peacekeeping missions in Afghanistan, Burundi, Central
African Republic/ Chad, Céte d’lvoire, the Democratic Republic of Congo (DRC), East Timor,
Haiti, Kosovo, Liberia and Sudan (and Darfur).

Integrated peacekeeping missions are not led by a military commander but by a Special
Representative of the Secretary General (SRSG) who is the most senior United Nations official
in a country and is responsible for ensuring that all the components of the United Nations
presence pursue a coordinated and coherent approach, taking into account individual agency
mandates.

In some countries, the position of Deputy Special Representative of the Secretary General
(DSRSG) may be designated as a function that is combined with that of the United Nations
Resident Coordinator (RC), responsible for development affairs, and the United Nations

2 Security Council Resolution 1265 (1999), Resolution 1296 (2000), and Resolution 1674 (2006).
2 Further information on United Nations Peacekeeping is available at: http://www.un.org/Depts/dpko/dpko/.

53




Handbook for the Protection of Internally Displaced Persons

Humanitarian Coordinator (HC), responsible for humanitarian affairs.”” The “triple hatted”
DSRSG/RC/HC function reports directly to the SRSG, with the aim of bringing strategic
coherence to the political, development, humanitarian, human rights and rule of law
dimensions of a peace operation.? Support for the Humanitarian Coordinator function may be
provided by a separate OCHA office (the “one foot in, one foot out” model), or from within the
mission itself (the “two feet in” model).

Recent approaches to integration have focused less on the issue of structural integration and
more on enhancing the strategic coherence of United Nations operations. This includes a
shared vision of the United Nations’s strategic objectives and integrated planning, monitoring
and evaluation capacities (as explored further in Annex Il of this chapter I\ ).** The
emphasis has come to be placed on flexible, context specific arrangements at the country level
rather than a unique institutional model. The new approach also emphasizes the importance of
humanitarian principles and the protection of humanitarian space.

Table 1: Setting Priority Objectives™

One of the goals of an integrated United Nations mission is to identify strategic objectives in a
conflict or post-conflict situation. The table below provides examples of how an Integrated
Mission, in consultation with members of the Protection Cluster Working Group (PCWG) can
set these objectives based on an analysis of conflict factors.

Unequal participation in political representation Support inclusive form of government as key
or access to power component of a negotiated settlement

Militarization of politics perpetuates violent
conflict and impedes peaceful resolution of
disputes

Establish comprehensive process of
disarmament, demobilization and reintegration
of armed groups following a ceasefire

High level of impunity for sexual violence used
as a tactic of warfare or as a means of
destabilizing communities

Develop security sector, justice and corrective
sector strategies to prevent sexual violence in
line with UN Security Council Resolutions
1820, 1888 and 1889

Political and social inequality in access to
economic and social rights fuels grievances
and conflict

Establish inclusive system of government;
provide population with equal access to
services and entitlements

Massive population displacement resulting in
increased instability and insecurity, serious
protection problems, the need for humanitarian
assistance and pressures on local services and
resources

Provide protection and assistance to displaced
populations and seek durable solutions to their
plight, namely safe and voluntary return, local
integration or settlement elsewhere in the
country

Weak civil society leading to lack of progress in
local reconciliation and peace building efforts

Support strengthening of civil society in conflict
resolution and peace building efforts

2

I

law.
2

@

February 2006,

In some missions (such as in DRC and Liberia), there also may be a second DSRSG who is responsible for the rule of

Roles and reporting lines are specified in the Note from the Secretary General: Guidance on Integrated Missions,

www.undg.org/docs/8483/8039-SG_s_Note_of_Guidance_on_Integrated_Missions__Feb__2006.pdf.

2

R

See Secretary General Policy Committee, Decision No. 2008/24 — Integration, 26 June 2008,

www.undg.org/docs/9898/Integration-decision-SG-25-jun-08.pdf.

2

&

See UN Strategic Assessment Guidelines, May 2009.
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Systematic human rights violations Monitoring and public reporting on the human
representing one of the root causes of the rights situation in the country; support to the
conflict National Human Rights Institutions (NHRIs)

and human rights civil society organizations
and activists;

technical assistance to the government to
improve compliance with international human
rights standards

3.3 The role of peacekeeping operations in the protection of IDPs and
other affected civilians

This role can take many forms as part of integrated, multi-dimensional operations. They can
include the following: providing physical protection by means of patrols around IDP camps;
improving the security conditions in which humanitarian assistance is provided; establishing
humanitarian corridors; assisting in the safe, voluntary and sustainable return of refugees and
IDPs; contributing to a secure environment for economic reconstruction and development;
contributing to the promotion and respect of human rights, with particular attention to women,
children and persons with special needs; monitoring and investigating human rights violations,
reporting publicly on the human rights situation in the country and contributing to efforts to
bring those responsible for serious human rights violations to justice; and assisting in
strengthening the rule of law, the implementation of a transitional justice strategy and the
development of a legal framework, in consultation with the relevant authorities. In addition,
peacekeeping operations have been mandated to train the police, armed forces and non-State
armed groups on human rights, international humanitarian law, IDP protection, child protection
and the prevention of, and effective response to, sexual and gender-based violence.

fPeacekeeping missions with protection mandates )
Examples of peacekeeping missions with protection mandates include those of MONUC in
the DRC, UNAMID in Darfur, UNMIS in Sudan, and UNMIL in Liberia. In all of these
missions, as in more traditional military peacekeeping tasks, mandates have included the
protection of displaced people and civilians at risk, and the facilitation of humanitarian
assistance.

In the DRC, for example, the United Nations Security Council made the protection of
civilians, humanitarian and United Nations personnel a top priority when it extended the
mandate of MONUC in December 2009*. The renewed mandate tasks MONUC to use
force to a) ensure the protection of civilians, including humanitarian personnel, under
imminent threat of physical violence and b) contribute to the improvement of the security
conditions in which humanitarian assistance is provided, and assist in the voluntary return of
refugees and IDPs.

In Darfur, the joint African Union/United Nations operation, UNAMID, is mandated to
“contribute to the protection of civilian populations under imminent threat of physical
violence and prevent attacks against civilians®.” This specifically includes the deployment
of police units in areas where IDPs are concentrated and contribute to the creation of
“necessary security conditions for the provision of humanitarian assistance and to facilitate
the voluntary and sustainable return of refugees and internally displaced persons to their

homes®.”

- J

2 S/RES/1906 (2009).
27 8/2007/307/Rev.1.
2 Ipjd,
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There are, however, obstacles to the implementation of protection mandates by peacekeeping
missions. In particular, the need for greater clarity of mandates for protection against sexual
violence, which have still not been fully implemented by peacekeeping operations, has been
highlighted.”

A recent study on protecting civilians in the context of UN Peacekeeping Operations makes
concrete recommendations on how to overcome these challenges through improved planning,
policy and strategy development, training of mission staff, more clearly defined roles for police
and military personnel and closer follow-up of the mission's aims by the Security Council.*

3.4 Working with peacekeeping missions: opportunities and challenges

Since many peacekeeping operations now have mandates to protect civilians and engage in a
broad range of protection activities and, since they dispose of human, financial and military
resources to achieve this goal, there are clear opportunities for human rights and humanitarian
actors to engage with various elements of a peacekeeping mission. An effective interface can
require putting in place liaison and information-sharing mechanisms. In some countries,
civilian branches of peacekeeping missions have participated in the Protection Cluster or
PWG; the protection team on the ground is best placed to determine which formula is the most
appropriate in a given context.

Peacekeeping forces can work closely
with  humanitarian,  protection and
development actors to provide security,
and their presence can prevent attacks by
armed groups on IDPs and humanitarian
actors. Peacekeeping missions and
humanitarian actors can also cooperate in
developing contingency plans for possible
displacement, leading to the deployment
of patrols to areas at risk of attack. Finally,
humanitarian workers can provide training and guidance to peacekeeping forces on
humanitarian and human rights principles. In the DRC, for example, the Protection Cluster and
MONUC have developed a training booklet® for peacekeepers with guidance on specific
measures to protect civilians at risk.

In the DRC, the
establishment of Mobile Operational Bases

in Katanga province allowed the military to create safe
access for humanitarians and eventually contributed to
enabling more than 150,000 IDPs to return home.

Humanitarian action within the context of a peacekeeping mission can also present challenges
for humanitarian workers. In situations where conflict is ongoing, maintaining a visibly distinct
identity for humanitarian actors may be critical to retaining access to conflict-affected
populations. Too close an association with peacekeeping actors may blur the lines between
humanitarian and military action, constraining humanitarian space and potentially putting
civilians and aid workers at greater risk. Humanitarian actors should engage constructively
with peacekeeping missions to address these issues but endeavour to maintain a separate
presence and identity from the political and military wings of a peacekeeping mission by, for
example, carrying out distinct tasks with a separate coordination forum. In this respect, it is
generally desirable that the OCHA office be located apart from the mission offices and that it
remain separate from the mission structure and operations.

2 UN, Report of the Secretary-General on the protection of civilians in armed conflict, 29 May 2009, S/2009/277.

% Protecting Civilians in the Context of UN Peacekeeping Operations, Sucesses, Setbacks and Remaining
Challenges, OCHA, DPKO, November 2009.
" Protection Cluster DRC/MONUC, Protection in Practice, 2008.
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Below are some suggestions of ways in which human rights and humanitarian actors can
overcome these challenges and engage constructively with peacekeeping missions to
maximize the protection of IDPs and other civilians at risk.

In our work, we can....

® ensure that protection concerns are adequately addressed in the planning stages of
peacekeeping operations and integrated missions by providing information and analysis on
protection issues, including the specific protection risks affecting IDPs and other at-risk groups;

¢ establish procedures within the country Protection Cluster or PWG for the consolidation of any
feedback or recommendations provided by members into the integrated mission planning
process (IMPP), including the integrated strategic framework;

¢ provide training and guidance to peacekeeping forces on military-civil cooperation,
humanitarian and human rights principles and practice (e.g. international human rights,
humanitarian and refugee law; the Sphere Humanitarian Charter and Minimum Standards, the
Guiding Principles on Internal Displacement) and the use of military assets in humanitarian
operations (as discussed in Part 11.2.8 [\ );

© ensure that all United Nations peacekeeping and integrated mission staff as well as other
United Nations and non-United Nations international staff are aware of, and receive training on,
the Statement of Commitment on Eliminating Sexual Exploitation and Abuse by UN and
Non-UN Personnef? and that an effective reporting and complaints mechanism for cases of
sexual exploitation and abuse is established and addresses complaints in a timely manner;

© agree to effective modalities within the Protection Cluster or Protection Working Group for
liaison and interface with peacekeeping missions, including the possibility to invite
representatives from the civilian component of the mission to attend or have regular separate
consultations with the Protection Cluster or PWG;

© use the Protection Cluster or PWG forum to alert peacekeepers to protection problems faced
by civilians and to discuss possible solutions (e.g. deployment of patrols to prevent attacks on a
village etc.);

© exchange analyses with relevant components of Peacekeeping Missions for the purpose of
contingency planning and early warning signs analysis;

¢ establish, through the Protection Cluster or Protection Working Group, information-sharing
protocols on protection and human rights issues with peacekeeping missions, in particular
regarding human rights, the protection of civilians, rule of law, civilian police and peacekeeping,
and develop procedures for discussing and analysing trends and patterns in human rights
violations that may arise; and

© set up a system between peacekeepers, national authorities, and humanitarian actors to
facilitate information sharing about gaps in essential services, as observed by peacekeepers
during their regular patrols.

* The full text is available at: http://www.un.org/Depts/dpko/CDT/statement.pdf.
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Annex |

Generic Terms of Reference for Sector/Cluster Leads at the Country Level
IASC, November 2006

The Cluster Approach operates at two levels. At the global level, the aim is to strengthen
system-wide preparedness and technical capacity to respond to humanitarian emergencies by
designating global Cluster Leads and ensuring that there is predictable leadership and
accountability in all the main sectors or areas of activity. At the country level, the aim is to
ensure a more coherent and effective response by mobilizing groups of agencies,
organizations and NGOs to respond in a strategic manner across all key sectors or areas of
activity, each sector having a clearly designated lead, as agreed by the Humanitarian
Coordinator and the Humanitarian Country Team (to enhance predictability, where possible,
this should be in keeping with the lead agency arrangements at the global level).

The Humanitarian Coordinator, with the support of OCHA, retains responsibility for ensuring
the adequacy, coherence and effectiveness of the overall humanitarian response and is
accountable to the Emergency Relief Coordinator.

Sector/cluster leads at the country level are accountable to the Humanitarian Coordinator for
facilitating a process at the sectoral level aimed at ensuring:

Inclusion of key humanitarian partners

= Ensure inclusion of key humanitarian partners for the sector, respecting their respective
mandates and programme priorities.

Establishment and maintenance of appropriate humanitarian coordination
mechanisms

= Ensure appropriate coordination with all humanitarian partners, including national and
international NGOs, the International Red Cross/Red Crescent Movement, IOM and
other international organizations, through the establishment/maintenance of
appropriate sectoral coordination mechanisms, including working groups at the national
and, if necessary, local levels;

m Secure commitments from humanitarian partners in responding to needs and filling
gaps, ensuring an appropriate distribution of responsibilities within the sectoral group,
with clearly defined focal points for specific issues where necessary;

m Ensure the complementarity of different humanitarian actors’ actions;

= Promote emergency-response actions while at the same time considering the need for
early recovery planning and prevention and risk-reduction concerns;

= Ensure effective links with other sectoral groups;

m Ensure that sectoral coordination mechanisms are adapted over time to reflect the
capacities of local actors and the engagement of development partners; and

= Represent the interests of the sectoral group in discussions with the Humanitarian
Coordinator and other stakeholders on prioritization, resource mobilization and
advocacy.

Coordination with national/local authorities, State institutions, local civil society and
other relevant actors

= Ensure that humanitarian responses build on local capacities; and
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= Ensure appropriate links with national and local authorities, State institutions, local civil
society and other relevant actors, such as peacekeeping forces, and ensure appropriate
coordination and information exchange with them.

Participatory and community-based approaches

= Ensure utilization of participatory and community-based approaches in sectoral needs
assessment, analysis, planning, monitoring and response.

Attention to priority cross-cutting issues

m Ensure integration of agreed priority cross-cutting issues, such as age, diversity,
environment, gender, HIV/AIDS and human rights, into sectoral needs assessment,
analysis, planning, monitoring and response; contribute to the development of
appropriate strategies to address these issues; ensure gender-sensitive programming
and promote gender equality; ensure that the needs, contributions and capacities of
women and girls, as well as men and boys, are addressed.

Needs assessment and analysis

m Ensure effective and coherent sectoral needs-assessment and analysis, involving all
relevant partners.

Emergency preparedness

= Ensure adequate contingency planning and preparedness for new emergencies.
Planning and strategy development
Ensure predictable action within the sectoral group for:

= |dentifying gaps;

= Developing/updating agreed response strategies and action plans for the sector and

ensuring that these are adequately reflected in overall country strategies, such as the
Common Humanitarian Action Plan (CHAP);

= Drawing lessons learned from past activities and revising strategies accordingly; and
= Developing an exit, or transition, strategy for the sectoral group.

Application of standards

= Ensure that sectoral group participants are aware of relevant policy guidelines, technical
standards and relevant commitments that the government has undertaken under
international human rights law; and

= Ensure that responses are in line with existing policy guidance, technical standards, and
relevant government human rights legal obligations.

Monitoring and reporting

= Ensure adequate monitoring mechanisms are in place to review the impact of the
sectoral working group and progress against implementation plans; and

= Ensure adequate reporting and effective sharing of information, with OCHA support,
with due regard for age and gender disaggregation.

Advocacy and resource mobilization

= |dentify core advocacy concerns, including resource requirements, and develop
messages for broader advocacy initiatives by the HC and other actors; and
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Advocate for donors to provide funding for humanitarian actors to carry out priority activities in
the sector concerned, while at the same time encouraging sectoral group participants to
mobilize resources for their activities through their usual channels.

Training and capacity-building
= Promote/support training of staff and capacity-building of humanitarian partners; and
m Support efforts to strengthen the capacity of the national authorities and civil society.

Provision of assistance or services as a last resort

m As agreed by the IASC Principals, sector leads are responsible for acting as the provider
of last resort (subject to access, security and availability of funding) to meet agreed
priority needs and will be supported by the HC and the ERC in their
resource-mobilization efforts in this regard.

= This concept is to be applied in an appropriate and realistic manner for cross-cutting
issues such as protection, early recovery and camp coordination.

Humanitarian actors who participate in the development of common humanitarian action plans
are expected to be active partners in assessing needs, developing strategies and plans for the
sector, and implementing agreed priority activities. Provisions should also be made in sectoral
groups for those humanitarian actors who may wish to participate as observers, mainly for
information-sharing purposes.
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Annex Il

Checklist: Establishing a Protection Working Group

Establishing an inter-agency forum where protection issues are regularly discussed can be
critical for ensuring that these concerns are addressed effectively, comprehensively and in a
coordinated protection response. In any given situation, the specific shape that such a
protection working group takes will depend upon an assessment of the context, taking into
account any other protection coordination forums at the local, national or international level
that already exist. When setting up such a forum, it is essential to consult with the
Humanitarian Coordination and Country Team.

Initial Phase: Establishing a Protection Working Group

= Identify and assess any existing protection coordination arrangements and
structures, international and national, ensuring that any protection working group that is
to be established complements and coordinates with these mechanisms.

= Identify all relevant partners. These should include all human rights, humanitarian and
development actors that form part of the United Nations and broader international
inter-agency country team. It might also include national partners, both government and
NGOs. (See below on Participation and the Box above on the relationship between
national authorities and protection working groups.) Peacekeeping Missions can also be
involved when it’s relevant.

= Convene all relevant stakeholders within the country team to discuss and come to
agreement on the following issues:

* Terms of reference: These should be based on the generic terms of reference for
cluster/sector leads at country level (as seen in Annex [), adapted to the particular
context and the common priorities of key protection actors. While information sharing
might be among the aims, the role of the PWG must not be limited to this, but be
strategic and action-oriented, focused on ensuring a coordinated and
comprehensive protection response.

¢ Chairing arrangements: Various chairing arrangements are possible. Preferably, the
cluster lead agency for protection will chair or at least co-chair with a partner
agency/NGO. It might be decided to rotate responsibility for chairing periodically among
the different participating agencies. However, overall responsibility and accountability
for the work of the PWG rests with the lead agency.

¢ Coordination arrangements: These should mirror arrangements adopted at the
global level, taking into account the local context and existing operational capacities.
The establishment of task-forces, sub-working groups or focal points on specific issues
might facilitate the work of the group. It is important to consider whether a country-level
PWG will suffice or whether regional/local PWGs will also be required and, if so, to
ensure that these different levels of PWGs coordinate effectively with one another.

¢ Participation: The PWG should be a broad-based inclusive forum for protection actors.
All international agencies and NGOs that are engaged in protection should be invited,
whether as participating agencies or as observers. The PWG should discuss and
decide upon the participation of local NGOs/civil society and how the PWG will relate to
national/local and other authorities.

¢ Meeting arrangements: How often the PWG will meet and who will take responsibility
for convening meetings, drafting the agenda, recording meeting notes and action points
for follow-up must be clearly agreed upon. It will usually be most practical for the lead
agency and chair of the PWG to assume these functions.
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Ongoing:
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Meet regularly, at least monthly; in emergency contexts, meeting more frequently, even
weekly, might be advisable; set clear agendas.

Ensure that the discussion goes beyond information sharing and is action-oriented,
resulting in agreed action points, with clearly defined responsibilities and timeframe for
implementation.

Follow up on agreed action points, revisiting these at subsequent meetings, particularly
if implementation is outstanding.

Maintain regular contact and close cooperation and coordination with any other
PWGs established in the country (such as between the national PWG and any
regional/local PWGs), sharing information on protection activities and concerns and
developing, as appropriate, joint response strategies. Support and assistance may be
sought from the global-level PCWG as needed.

Ensure that the work of the PWG is in line with international standards, laws, policies
and good practice, including the humanitarian principles of independence and
impartiality, and that adequate safeguards are put in place to maintain the confidentiality
of protection information that could put individuals at risk.

Ensure that cross-cutting issues, including age, gender and diversity, HIV/AIDS, the
environment and early recovery issues, are mainstreamed into the work of the PWG and
into the activities of individual partners.
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Annex Il

Integrated missions planning process (IMPP)

This procedure is used for planning purposes by new multi-dimensional peacekeeping
missions. It also serves for the revision, transition or downsizing of existing missions.* It
involves the designation of an inter-agency headquarters-based integrated mission task force
(IMTF), and field-based integrated mission planning teams (IMPT). IMTFs are usually led by
the United Nations Department of Peacekeeping Operations (DPKO). Integrated Tasks
Forces (ITFs) are led by the United Nations Department of Political Affairs (DPA). They include
representatives from all relevant United Nations entities. Non-United Nations organizations,
including NGOs, may also be asked to attend IMTF meetings on an ad hoc basis, to provide
briefings on specific country situations. IMTFs are most active during the mission start-up
period when they are responsible for analyses and field visits to help set up the mission.

A key responsibility of the IMTF is to conduct Strategic Assessments where the United Nations
needs to formulate, or reformulate, its strategy for engagement in a political crisis, conflict or
post-conflict situation. The Strategic Assessment provides concrete recommendations on how
the United Nations can best respond to crisis, as recommended in the Strategic Assessment
Guidelines issued by the United Nations in May 2009. The IMTF is also responsible for
organizing technical assessment missions (TAMs) gathering information for use in preparing
the Secretary General’'s report for discussion by the Security Council, with detailed
recommendations for the mandate of a new peacekeeping mission, If the Security Council so
decides.

An integrated field mission is responsible for setting up a field-based integrated mission
planning team (IMPT), that carries out joint strategic analysis and planning, and develops an
integrated strategic framework (ISF).* The ISF identifies priority areas where the United
Nations can make an impact in consolidating peace within a country, as well as a set of agreed
timelines, responsibilities and division of labour for achieving these goals.

% United Nations, IMPP Guidelines: Role of the Headquarters Integrated Planning for UN Field Presences, approved
by the UN Secretary General, May 2009.

% UN Secretary-General Policy Committee, Decision No. 2008/24 — Integration, 26 June 2008.
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Key message

A broad range of State and non-State actors are involved in protecting and assisting IDPs.
This chapter provides a brief introduction to their roles, highlighting opportunities for interaction
and challenges to overcome, and also proposes a number of practical steps that can be taken.
It contains cross references to other chapters, where more detailed information can be found
as to the specific roles of national actors in IDP protection.

1. National governmental authorities

The Guiding Principles on Internal Displacement emphasize that the primary responsibility for
protecting and assisting IDPs lies with national governments (Guiding Principle 3). It is,
therefore, important to understand how this responsibility applies in order to ensure that IDPs
can benefit from effective, appropriate and sustainable protection and assistance. It is also
important to help national governments build their capacity to prevent and respond to situations
of internal displacement, and to support them in early recovery efforts following humanitarian
crises.' The Framework for National Responsibility is a key document, which sets out 12 steps
for governments to take (and also addressed further in Part I.1, and Part V.9 [\ )* to ensure
IDP protection assistance. It must also be recalled that the government itself may be a party to
the conflict that causes internal displacement and, in that way, may be responsible for serious
human rights violations against civilians and violations of international humanitarian law.

1.1 Executive authorities

Executive authorities have the primary responsibility for directing all protection and assistance
activities on behalf of IDPs. This responsibility mainly involves preventing conditions that lead
to internal displacement, protecting citizens and habitual residents of the country against
arbitrary displacement, mitigating the adverse effects of displacement when it occurs, and
ensuring that durable solutions are identified as soon as possible for those displaced.

Their responsibility implies collecting data on the number of IDPs, their location and living
conditions (as outlined in Part V.1). This information is essential as a basis for effective policies
and programmes and to alert the public, relevant authorities and the international community
about the scale of the problem. In some cases, however, national governments may be unwilling
to acknowledge the presence of IDPs in their territory, and data on IDPs may be disputed.

National executive authorities are also responsible for ensuring that an appropriate legal
framework and national policy or strategy, in line with international standards, are in place to
address internal displacement. In some cases, governments may adopt new legislation
specifically on internal displacement. Amendments to existing legislation may be needed to
ensure compatibility with the Guiding Principles on Internal Displacement and to address the
particular protection concerns of IDPs, such as access to documentation and education
(outlined further in Part I, Chapter 2 [_)).

To ensure a coherent, coordinated and sustained response to internal displacement at all
levels, national executive authorities should designate a national focal point or lead agency for
internal displacement, and allocate specific tasks to national and local government institutions
and different government departments. It is the responsibility of national executive authorities
to mobilize and allocate sufficient resources to address the needs of IDPs and to ensure that
government staff (including the military and police) and policy makers at all levels are
adequately trained on the rights of IDPs and the government’s responsibility towards them.

' Cluster Working Group on Early Recovery, Guidance note on Early Recovery, April 2008,
www.oneresponse.info/protection.

Brookings-Bern Project on Internal Displacement, Addressing Internal Displacement: A Framework for National
Responsibility, Erin Mooney, May 2005, http://www.brookings.edu/fp/projects/idp/20050401_nrframework.pdf.
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Finally, national executive authorities are responsible for identifying and implementing durable
solutions for IDPs. This may involve establishing the conditions for IDPs to return voluntarily
and in safety and dignity to their places of habitual residence or to settle in their place of
displacement (local integration) or elsewhere in the country (as discussed further in Part VI [[).
Securing durable solutions for IDPs also entails early recovery efforts to build a secure
environment, restore livelihoods, prevent the recurrence of the crisis and create the conditions
for future development.

When a government lacks sufficient financial and technical capacity to cope with a situation of
internal displacement, it should invite or accept offers of international assistance. It is the
responsibility of national executive authorities to cooperate with regional and international
organizations offering assistance and protection to IDPs and not to regard such offers as “an
unfriendly act or interference in a State’s internal affairs.” National authorities are also
responsible for protecting humanitarian staff, preventing attacks on them, and prosecuting those
responsible should such attacks occur. National authorities should facilitate free and unimpeded
humanitarian access to IDP populations for international humanitarian organizations.

1.2 Legislative and judicial authorities

The legislative authority (national parliament), is responsible for reviewing and adopting
legislation, approving the budget and generally overseeing the government’s response to
internal displacement. Judicial authorities (courts and tribunals) ensure that domestic, regional
and international laws relating to IDPs are properly applied and those responsible for violating
these laws are brought to justice (as explored further in Part V.18 [} ). Specific tasks of the
legislative and judicial authorities as regards IDPs include the following:

Review existing national legislation to ensure that it
adequately addresses the protection needs of IDPs, is
non-discriminatory and is in line with the Guiding
Principles on Internal Displacement and regional
instruments; as necessary enact amendments to existing
legislation and/or develop new legislation to address
IDPs issues

Investigate, prosecute, redress and
compensate for crimes and violations
against IDPs

Ratify international and regional treaties relevant to the
protection of IDPs (e.g. human rights, international
humanitarian law, and international criminal law treaties,
regional instruments such as the AU Convention on the
Protection and Assistance of Internally Displaced Persons
in Africa, 2009)

Ensure access to justice for individuals
and groups of IDPs who wish to bring
complaints against the national
authorities and seek recourse if their
rights are violated

Approve the budget for the implementation of IDP laws,
policies and strategies

Adjudicate claims for restitution or
compensation for property and
possessions lost during displacement

Monitor and oversee the response of national
government to situations of internal displacement,
including through site visits to IDP camps and
settlements and establishing working groups or
sub-committees on IDP issues

Monitor the government’s response to
situations of internal displacement, in
particular to ensure that it is in
accordance with national law (including
the Constitution) and international law

Raise public awareness on internal displacement and the
role of national authorities

®  Guiding Principles on Internal Displacement, Principle 25.
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1.3 Regional and local government

Regional and local governmental authorities are likely to have closer contact with IDPs than
the central government and, thus, a better understanding of the problems they face. While
national policy decisions are made at the central level, the involvement of local government
authorities is essential for the implementation and coordination of protection and assistance
activities on the ground. They also play a critical role in allowing access to IDPs and other
civilian populations at risk. Moreover, in decentralized States, or where national authorities
lack sufficient capacity, provincial, regional or local government authorities may be the main
interlocutor for humanitarian agencies. In some countries, where traditional leadership
structures wield power, it may also be necessary to be in contact with their leaders as well as
with local government officials.

Knowledge ¢ understand the structure, composition, roles and activities of the different
branches and levels of government.

Capacity building ® help to build the capacity of national government actors to prevent and

and funding respond to situations of internal displacement;

(See Part V.9 QA) ¢ help to build the capacity of judicial and security sector authorities to
strengthen their ability to provide protection and justice for IDPs in line with
international human rights standards; and

¢ provide sufficient and sustained (medium-term) funding to government
agencies to help ensure a sustainable response to IDP protection and
assistance.

Training ® provide training and guidance to government authorities on IDP rights and

(See Part V.9 _|) the government’s responsibility towards IDPs, including training on the
Guiding Principles on Internal Displacement and on the underpinning
human rights and international humanitarian law.

Information and ¢ provide governments with IDP profiling information (numbers and

data collection conditions of IDPs), and possibly undertake joint needs assessments.

Technical ¢ provide technical assistance (e.g. on data collection, policy development,

assistance legal analysis, standards for humanitarian assistance) to government
institutions.

Advocacy ® advocate with national authorities to adopt and implement laws, policies

(See Part V. 3@) and programmes to ensure the protection and assistance of IDPs; and
® remind national authorities of their obligations towards IDPs when they are
failing to fulfil them.

Coordination ® coordinate with national authorities in the development and
implementation of programmes for IDPs; and
® support governments in their resource mobilization for programmes that
will protect and assist IDPs.

Legal assistance ® work with lawyers, paralegals, law students and NGOs to prov