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Mr Justice Sales:

1.

The main subject of this claim as it currently skams a claim for damages for false
imprisonment of the Claimant by virtue of the exsgoof powers of detention by the
Defendant (“the Secretary of State”) under pardyraf3) of Schedule 3 to the
Immigration Act 1971.

The claim was commenced on 11 April 2007 at a twhen the Claimant was still
held in detention. On 21 August 2007 the Claimaas weleased from detention upon
an application for bail made to an Immigration Jeidgfter several previous such
applications had been dismissed.

Originally, the claim was brought by way of theigidl review procedure under CPR
Part 54 for a mandatory order requiring the Seryat State to direct the release of
the Claimant, together with declaratory relief ag@mages for the tort of false
imprisonment. Since the claim included a claim #ormandatory order, it was
obligatory for the Claimant to use the Part 54 pdwe: CPR Part 54.2. The
declarations sought were a declaration that ther@lat has been unlawfully detained
and a declaration that the Secretary of State fhigesd to establish and/or implement
a system to prevent immigration detainees fromdéild in prisons contrary to his
own policy and/or to prevent immigration detainé@sn being held with convicted
prisoners contrary to the Prison Rules 1999”. Thewes also a claim for just
satisfaction under the Human Rights Act 1998 iatreh to what was claimed to be a
breach of Article 5(1) of the European ConventionHuman Rights (right to liberty
and security of the person); however, Miss Dubinfgkythe Claimant told me that it
is parasitic upon, and adds nothing to, the claamfélse imprisonment: there was
therefore no argument about Article 5 and the d¢edere me proceeded simply as a
claim for false imprisonment.

A claim for damages in tort may be included in quali review proceedings under Part
54: see CPR Part 54.3(2), which cross-refers @®1&) of the Supreme Court Act
1981. Section 31(4) provides:

“(4) On an application for judicial review the Higbourt may
award damages to the applicant if—

(@) he has joined with his application a claim damages
arising from any matter to which the applicatiotates; and

(b) the court is satisfied that, if the claim hasgkb made in
an action begun by the applicant at the time of intakis
application, he would have been awarded damages.”

Since the Claimant has now been released, he doepursue the claim for a
mandatory order. An amended claim form was issuredanuary 2009. He does
maintain his claims for damages for false imprisentmand for declaratory relief.
There is no doubt that it was open to the Claintanhclude his claim for damages
for false imprisonment in these judicial review @eedings, in accordance with CPR
Part 54.3(2) and s. 31(4) of the 1981 Act. Asanspires, however, there are certain



disputes of fact which are potentially of relevatocdhe determination of the claim.
Both parties assumed that the claim in respectatsfefimprisonment should be
determined in accordance with the usual procedurgidicial review proceedings,
without hearing oral evidence from witnesses anthaut cross-examination. This
left the court in an awkward position as to thepemapproach it should adopt in
resolving relevant disputes of fact. It also prosnfite following comments on the
procedure which should be followed in this sortase.

Usually, a claim for judicial review involving apgétion of rules of public law will
be capable of being resolved on the basis of writk&ness statements and the
documents exhibited to them. The facts in suchscase not substantially in dispute.
For this reason, CPR Part 8 as modified by CPR 32kepplies to such claims. CPR
Part 8 provides for a somewhat simplified proceduhere the court is required to
decide on a question “which is unlikely to involaesubstantial dispute of fact”. CPR
Part 8.1(2). Very often, the factual position soda concerns liability in relation to a
claim in tort for damages which is included in aiwl in judicial review will be
capable of being established by reference to thee saaterials, where the facts are
not substantially in dispute (if liability is estatned, a factual inquiry into the damage
suffered can be directed).

Sometimes, however, a substantial dispute of fast amise in such cases. Where this
occurs, either party may apply to the court foroatler under CPR Part 8.1(3) for the
claim to continue as if the claimant had not ugetiRart 8 procedure (i.e. for it to be
treated instead as a Part 7 claim), and for doesti Alternatively, either party may
apply to the court within the Part 8/Part 54 pragedfor directions requiring or
permitting the giving of oral evidence or requirirthe attendance for cross-
examination of a witness who has given written enak: CPR Part 8.6(2) and (3). In
practice, in such a situation, once it becomesrdlea a substantial dispute of fact
needs to be considered in order for the claim tdddermined, the parties should co-
operate to seek appropriate directions from theatcas to how that dispute of fact
may be resolved (see al$d (Al-Sweady) v Secretary of State for Defefafi9]
EWHC 2387 (Admin) at [15]-[29], to which Mr Payneoperly drew my attention
shortly before the handing down of this judgmeiit)e fact that a claim (such as a
claim in tort) happens to be brought using the pdoice in Part 54 does not mean that
ordinary procedures employed by the courts forlvwasg substantial disputes of fact
(including cross-examination) are not to be appligds difficult to see why the
procedure for resolving a substantial dispute of &ould be any different from that
which would be applied if such a claim was brou@tst it could have been) using the
Part 7 procedure, which is usually the appropmateedure to be employed where
there is or may be a substantial dispute of fabe fieason provision is made in the
rules for a claim such as a claim in tort to beluded in a Part 54 claim is for
convenience and to promote consistency of outcdijegnsuring that all relevant
claims (in both public law and private law) arisiogt of a particular set of facts can
be heard and determined in the same proceedingsniit to provide a passport to
avoid the usual procedures which the courts emigagsolve substantial disputes of
fact. (There may sometimes be good reason to pdooeethe basis of written
evidence alone, for instance if a person is culyatetained and a speedy decision
about the lawfulness of his detention is requitbdn the court may simply have to do
the best it can on written material — but thatas this case, as it came before me, and
even in such a case it would still be desirabletifigr parties to seek to agree and to



inform the court in advance that such a departuma the usual methods of resolving
disputes of fact is proposed by them).

8. In the present case, it emerged from the evideewed by each side that there was a
substantial dispute of fact as to whether the Claimfailed to co-operate with
immigration officials who were seeking informatitmom him in order to give effect
to the order for his deportation. As appears betbat was an issue which potentially
affected the lawfulness of the Claimant’s detentimd hence affected his claim for
declaratory relief, for damages for false impriseminand (while he was still
detained) for a mandatory order for his release.vihen it emerged that there was a
factual issue between the parties on this poirthaeithe Claimant nor the Secretary
of State made any application to court for oraldewce to be heard or for cross-
examination of withesses. Instead, at the hearot bir Payne, for the Secretary of
State, and Miss Dubinsky, for the Claimant, madeemsive reference to the
contemporaneous documentation in the form of repafrineetings between officials
and the Claimant. Miss Dubinsky also relied on es# statements of the Claimant,
dealing in general terms with what had happendticse meetings. The Secretary of
State did not put in witness statements from tlieials who attended the meetings,
although the contemporaneous documents recordedries of what had happened.
(At the end of the trial Mr Payne did make an aggilon that the Claimant should be
called to give oral evidence; the application waasden without prior notice to the
Claimant, who by that stage was not in attendancepart; in my view, it was an
application made far too late in the day and it tielbe rejected for reasons | gave at
the time).

9. Mr Payne submitted that the hearing before me didconstitute a trial. | cannot
accept this. The hearing before me clearly wasahdf the Claimant’s claims in tort.
The usual rules of evidence apply. Changing tack, Rdyne also submitted, by
reference to CPR 32.5, that the onus lay on thénfalat to give evidence orally
unless the court ordered otherwise, if he wishedetp on the witness statements
served on his side. | do not think that is righhei. In proceedings under Part 8 and
Part 54 the default position is that written evickermay be relied on if served in
accordance with the rules or with the permissiothefcourt, as was the case with all
the written evidence in these proceedings (see &BRnd 54.16). Special directions
are required if oral evidence is to be given.

10. In view of the way in which both sides approachieel ¢vidence, where no witness
was called to give live evidence and be cross-emadjil consider that the proper
approach to assessment of the evidence in reldtothe question whether the
Claimant co-operated or not with immigration offils in relation to the removal
process is to treat the evidence in his witnegsrsiants with a measure of generosity,
since he was not challenged on it by way of crossrgnation. However, | think Mr
Payne was entitled to make reference to contempotenrecords by immigration
officials (as, indeed, Miss Dubinsky also did) asdence to be taken into account
when considering what happened at the Claimantstings with them. He was also
entitled to invite me to evaluate the Claimant'sdemce in his withess statements
critically by reference to other contemporaneoums, other statements made by
the Claimant and inherent probabilities.

The Secretary of State’s policy



Throughout the period of the detention of the Cknity the Secretary of State had in
place a published policy regarding the detentiorp@fsons subject to immigration
control pending their possible removal, set outandocument known as the
Operational Enforcement Manual (“the OEM”). Theergnt passages in the OEM
were as follows:

“Chapter 38 — Detention and Temporary Release
3.1 Policy
General

In the 1998 White Paper “Fairer, Faster and FirmArModern
Approach to Immigration and Asylum” the Governmemdde
it clear the power to detain must be retained aittterests of
maintaining effective immigration control. Howeyethe
White Paper confirmed that there was a presumptidavour
of temporary admission or release and that, whengossible,
we would use alternatives to detention (see 38rzDchapter
39). The White Paper went on to say that detentionld most
usually be appropriate:

- to effect removal;
- initially to establish a person’s identity or sasf claim; or

- where there is reason to believe that the pevatirfail to
comply with any conditions attached to the grantemfporary
admission or release. ...

Use of detention

In all cases detention must be used sparingly, fandthe
shortest period necessary. It is not an effeaise of detention
space to detain people for lengthy periods if ituildobe
practical to effect detention later in the processe any rights
of appeal have been exhausted. A person who happeal
pending or representations outstanding might hawerem
incentive to comply with any restrictions imposéd.eleased,
than one who is removable.

The routine use of prison accommodation to holdaidees
ended in January 2002 in line with the Governmesiategy
of detaining in dedicated removal centres. Newess, the
Government also made clear that it will always beassary to
hold small numbers of individual detainees in pmistor

reasons of security and control. ...

38.1.1. Implied Limitations on the Statutory Poweretain

In order to be lawful, immigration detention mustfor one of
the statutory purposes for which the power is gisad must



accord with the limitations implied by domestic aB€HR
case law. Detention must also be in accordancé thie
Government’s stated policy on the use of detention.

38.3 Factors influencing a decision to detain (exlahg pre-
decision fast track cases)

1. There is a presumption in favour of temporarsnsdion or
temporary release.

2. There must be strong grounds for believing &hpérson will
not comply with conditions of temporary admissiom o
temporary release for detention to be justified.

3. All reasonable alternatives to detention mustdesidered
before detention is authorised.

4. Once detention has been authorised, it mustepe knder
close review to ensure that it continues to befjadt

5. Each case must be considered on its individegits ...
38.10.1 Criteria for detention in prison

Immigration detainees should only be held in prison
establishments when they present specific riskofacthat
indicate they are unsuitable for immigration remos@ntres,
for reasons of security or control. Immigratiortaieees will
only normally be held in prison accommodation ine th
following circumstances:

- national security — where there is specific (ved)
information that a person is a member of a terr@isup or
has been engaged in terrorist activities

- criminality — those detainees who have complgieidon
sentences of four years or more, have been invoinvethe
importation of Class A drugs, committed seriouseonffes
involving violence, or committed a serious sexuéflerce
requiring registration on the sex offenders’ regyist

- security — where the detainee has escaped angid to
escape from police, prison or immigration custaalyplanned
or assisted others to do so

- control — engagement in serious disorder, arsmtence or
damage, or planning or assisting others to so engjag



12.  One aspect of the Claimant’s case is that he cl#naishe was detained in breach of
certain aspects of the policy set out in the OENY that the effect of that was to
render his detention unlawful.

The Prison Rules 1999

13. Rule 7 of the Prison Rules 1999 (headed classibicaif prisoners) provides at sub-
rule (2)(b):

“Unconvicted prisoners ... shall under no circumetan be
required to share a cell with a convicted prisdner.

14.  The Claimant claims that for the first part of three he was detained under powers in
the 1971 Act, until 18 October 2004 (when he wamndferred to Colnbrook
Immigration Removal Center — “IRC”), he was locaHMP Wandsworth, subject
to a basic prison regime and required to sharellanith convicted prisoners, in
breach of this rule.

The Facts

15. The Claimant is a national of Somalia. He was k5 June 1979. His family lived
in Hargeisa in an area of Somalia now known as 3tamd. Civil war broke out in
Somalia in 1990 when the Claimant was 11. Somalilsought to break away from
the rest of Somalia, and has now achieved a forautdnomous existence. It has its
own government, although it is not recognised asirmlependent state by the
international community. With the civil war, the ahant fled with his family. He
and his brother were separated from the others,oahee to the UK. Eventually, after
a period in a refugee camp in Ethiopia, the Claimaand his brother arrived in the
United Kingdom on 24 November 1994, when the Claimsas aged 15. He was
granted limited leave to remain here with his motheho had exceptional leave to
remain. On about 27 March 1996, the Claimant wastgd further leave to remain as
a dependant of his mother until 16 June 1997.

16. On 4 April 1996 the Claimant received his firstnaimal conviction, a caution for
shoplifting. On 17 October 1996 he was sentenceddomonths detention for
robbery. He developed an alcohol abuse problem.

17. On 16 May 1997 the Claimant’'s mother made an agiitioc for an extension of her
and her family’s leave to remain in the UK. On tbecasion, however, the Claimant
was not included in the application. The applicatieas granted, but since it did not
include the Claimant it meant that after the exminy16 June 1997 of his existing
leave to remain the Claimant had no proper bagisrdmaining in the UK. The
Claimant was not aware that the application madaisynother had been limited in
this way.

18.  Upon his release from custody, the Claimant founasklf in difficult circumstances.
The absence of authorisation for him to remairha UK meant that he did not have
access to social assistance and benefits. Thissseehmve increased the risk of the
Claimant re-offending.



19.

20.

21.

22.

23.

The Claimant received further custodial sentené@s. 13 March 1998 he was
sentenced to three months detention for possest@ibladed article in a public place
and shoplifting. On 30 September 1998 he was seatkto six weeks detention for
taking a vehicle without consent and driving daogsly. On 18 December 1998 he
was sentenced to eight months detention for bwrglad theft. On 7 April 1999 he
was sentenced to 21 days custody for threatenihgvieur, failure to surrender to
bail, shoplifting and threatening to damage prope@n 18 June 1999 he was
sentenced to three years detention for robbery2Odanuary 2001 he was sentenced
to six months detention for burglary and theft bbat £5 from a café, together with
503 days for breach of the licence conditions undach he had been released from
his last offence.

By Home Office letter dated 20 November 2001 thailGant was informed that the
Secretary of State was, in light of his offendirmpnsidering his deportation to
Somalia and inviting representations from him oattissue. The solicitors then
representing the Claimant (Stanley & Co) respondgdetter dated 18 December
2001, in which they made representations agairssti@portation. They asserted that
the Claimant expressed “deep remorse for his iramaknt in criminal activities”,
which he attributed to the fact that he had beeovth out of his mother’s house and
had turned to drink. They stated that the Clainteat reached a period of stability in
his life, since he was now in receipt of welfarendigs and had been provided with
accommodation in a hostel. They also maintained tira Claimant’s removal to
Somalia would be in breach of the European Congantin Human Rights, since
there would be a real possibility that his life webbe in danger or he would be at risk
of torture or inhumane treatment.

It appears that no decision was taken to deporCthamant at this stage. By letter of
21 May 2002 to the Home Office, Stanley & Co prdsger the Claimant’'s
application for asylum to be considered as soopaasible, and pointed out that he
was having to sleep rough as his welfare benefis$ been suspended due to his
inability to provide his social security office Wwitproof of his immigration status.
They asked for the Claimant to be granted indefifeve to remain in the UK. By
letters dated 30 May 2002, 4 November 2002 andaziaty 2003 Stanley & Co
continued to press for a decision to be made oraydication. The material before
the court did not contain any reply to these lstt@onsideration was given within the
Home Office to a proposal that the Claimant be g@teave to remain in the UK for
a further three years, but it was not approved.

Instead, shortly after the Claimant’s release fromstody in respect of his latest
offence, he committed an offence of theft by stepla watch from a jacket on 17
August 2003 (for which he was arrested and releasedail) and an offence of
burglary on 29 August 2003, while on bail, involgientry to a hotel room and theft
of a camera and suitcase. He pleaded guilty teth#fences and was sentenced in the
Crown Court on 14 January 2004 to a total of 15 tm®mmprisonment.

Miss Dubinsky submitted that the circumstancesefGlaimant’s offending involved
relatively minor offences committed because then@at had not been provided with
social support. She pointed to a series of comsnbgtthe Claimant’s probation
officer in late 2000 that the Claimant had beeeaséd on licence and was homeless
and unable to claim benefits until he obtained ignation papers, which put him at a
serious risk of re-offending; and a further letierm the officer in January 2001 to



24,

25.

Paul Boateng MP to inform him that, unable to cl&iemefits because of the absence
of immigration papers, the Claimant had indeed fferaled by committing the
burglary of a café and taking about £5 in changewhich he had been sentenced to
six months in prison and a further 503 days of astfor breach of his licence
conditions. She also referred to the letters fraaney & Co to the Home Office in
2002 and 2003 in support of the Claimant’s belatpglication for further leave to
remain in the UK, in which they called attention the Claimant’'s difficult
circumstances in the absence of a decision grahtmgmmigration status and to the
risk of his re-offending in order to provide fommself while living on the streets (it
seems that although the Claimant had been in rectlenefits at one stage, this had
not continued). Miss Dubinsky also pointed to thetfthat since the Claimant was
released from immigration custody on 21 August 2@did provided with social
support, he has not gone back to offending. Inticelato this, Miss Dubinsky
submitted that it is a factor to be taken into artovhen assessing the lawfulness of
the Claimant’s detention up to 21 August 2007. 1l eensider that aspect of the case
further below.

As regards the submission that the Claimant’'s crainoffending was comparatively

minor and excusable, | do not accept it. It is tthat some of the Claimant’s

offending might be explained by his difficult cirmgtances of not having access to
social support for a period of time, but not allib€an be explained in that way. In

particular, his most serious offending went wellydred anything which could be

excused on this basis. He was also persistentsimffiending, accumulating a large
number of convictions from an early age. The lengththe custodial sentences
imposed on the Claimant reflects the gravity ofdffending.

The Claimant’s criminal record was reviewed in aedaination dated 25 February
2005 by an Immigration Judge, in which the Clairnsaotaim to be given leave to
remain in the UK under the Immigration Rules andCammvention rights grounds was
rejected. The Claimant gave evidence before theigmation Judge and was asked
about the circumstances of his offending. The Inmatign Judge’s finding was that
there was a pattern of offending which was unlikelglesist and that the rift with his
family and the difficulty he had in obtaining fundi for everyday living did not
excuse a continual course of criminality includioffences relating to violence. The
Immigration Judge reviewed these matters in detail had the advantage of seeing
the Claimant give evidence about them. | see neoredo doubt his assessment of
their gravity. The Immigration Judge supported dgsessment with these comments
at [55]:

“As to one offence of robbery, the appellant on bisn
admission admits that it involved the use of antation
firearm. Whether or not it was a cigarette lighdad could not
actually be fired is only a limited mitigating fact Such
attacks are frightening for the victim and is in mgw quite
rightly considered a serious offence. As to hisosdcoffence
of robbery | cannot accept his explanation thattathvolved
was being part of a fight on a train. The mattes weed before
a judge and jury and he was found guilty. | acdbpt it took
place on a train. It was therefore a robbery orraéntor
possibly an attempted robbery, it matters not whith such it
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27.

again is a serious matter. Furthermore his explamdof the
offence of possessing a blade in a public placaf tiis blade
was simply a kitchen knife is not in my view a pgsive
mitigation. He himself admitted it was kept in hésck. It
demonstrates to me an ability to seek to explaiayamatters
which are in fact serious with superficially innocis
explanations. The fact that his most recent offsngere for a
burglary and a theft indicates the continuing apphoto crime
and one | consider significant.”

Under the sentence imposed in January 2004, then@th was due to be released on
16 April 2004. The question therefore arose whether Claimant should then be
deported. On 9 April 2004 the Claimant was servét wotice that the Secretary of
State had decided that it was conducive to theipgbbd to make a deportation order
against him, that he proposed to give directiomsgfe Claimant’s removal to Somalia
and informing him of his right of appeal agains tfecision.

On 15 April 2004, pursuant to paragraph 2(2) ofesitie 3 to the Immigration Act
1971, the Secretary of State issued an Authoritftention of the Claimant once he
was released from prison to cause him to be detainél the deportation order was
made or an appeal against it was determined ilCthenant’s favour. The Authority
for Detention was accompanied by a letter of theesaate to the Claimant giving
reasons for his continued detention (which | wall ¢immigration detention”). This
letter included the following:

“...detention is only used where there is no reaskenab
alternative available and there is reason to belithat you
would not comply with any restrictions attached your
release. ...

It has been decided that you should remain in deten
because:

You are likely to abscond if given temporary adnaissor
release.

There is insufficient reliable information to deeisvhether to
grant you temporary admission or release.

The decision to detain you has been reached obatsie of the
following factors:

You do not have enough close ties (e.g. familyr@ntls) to
make it likely that you will stay in one place.

You were of no fixed abode on your arrival in priso
You have little incentive to remain in touch.

Your conduct.
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Removal could be within a reasonable timescale ldhgmu not
decide to appeal.

In reaching this decision Articles 5 and 8 of therdpean
Convention on Human Rights have been taken int@wuatc
Article 5 states that a person may be arrestedetairted to
prevent them effecting an unauthorised entry ihi ¢ountry
or where action is being taken against them withieav to

deportation or extradition. You are the subjectleportation
action. It is therefore considered that there Isgitimate aim
in maintaining your detention. It is also conseterwhen
taking into account all the known facts of your eahat
detention is proportionate to a social need beindfilléd and

that it is necessary for the prevention of disom®&t crime and
is in the wider interest of the maintenance of &ective

immigration policy.

It has also been considered whether your rightespect for
private and family life will be breached if you ram in
detention.

You have not submitted evidence of any relatiorship the
United Kingdom considered to be of sufficient proiy to
give rise to private/family life for the purposdsAaticle 8(2).

In considering whether private life exists you hawet

submitted any evidence of your private life heré#. is not

known if you own property here. You have had n@own

employment. Whilst it is accepted that during yoore in the
United Kingdom you may have established a privdeeit is

the view that interference can be justified in dreumstances
of this case. ...

In reaching this decision your rights have beeamadd against
the wider rights and freedom of others and the germublic

interest. The extent of your possible private/fgntife has

been weighed against your criminal convictions. idt

considered that our actions are proportional toeas need
being fulfiled and it is not accepted that the iden to

maintain your detention would breach Article 8.

Your detention will be reviewed on a regular bésis.

At the hearing before me, the main focus has beeth® Secretary of State’s claim
that there were good grounds to consider that tl@m@nt’'s removal could be
effected within a reasonable timescale. Miss DUyirmibmitted that at the outset of
the immigration detention of the Claimant, or ailtdively at some later date, there
was no reasonable prospect of the Claimant beipgrted to Somalia (in particular,
Somaliland), so that his detention pursuant toShkeretary of State’s powers under



the 1971 Act became unlawful. It is relevant to sidar the developing position in
relation to removals to Somaliland at this stagdote returning to the details of the
Claimant’s case.

The feasibility of returns to Somaliland

29.

30.

31.

32.

33.

The Claimant originates from Hargeisa in Somaliland

It is necessary to distinguish between enforcedrmst and voluntary returns to
Somaliland. An enforced return is a return effectethout the Claimant’s co-

operation. A voluntary return is a return effecteith the Claimant’s co-operation in
relation to the means used to implement his remawndltransportation to Somaliland.
In both cases, the consent of the local authoritieSomaliland is required. The
availability of these two types of return has vdraver time.

On 4 July 2003 a Memorandum of Understanding wgisesi by the UK Government
and the Somaliland authorities dealing with remsvabm the UK to Somaliland
(“the 2003 MOU”). In order to secure their agreeierthe return of an individual to
Somaliland, the Somaliland authorities required nasch information about the
individual as possible, including regarding the nclaistory of the individual
(cumulatively referred to as “bio-data” in the peg)ein order to allow them to be
satisfied that the individual had the requisiteréegof connection with Somaliland to
warrant return there. Their usual position is thatbe accepted for return to
Somaliland an individual needs to come from a cldiin a sizeable representation
there, and/or to have been born there (or havenfsavého were born there) and/or to
have family currently residing there. The firstggaof the information gathering
process under the 2003 MOU involved the completbma bio-data form. Such a
form would be forwarded to the Somaliland authestiwho would have a period of
time under the MOU in which to confirm whether @t an individual was acceptable
for return there. The evidence is that the scrutapplied by the Somaliland
authorities is stringent, and that the necessamydhta is difficult to obtain without
the co-operation of the individual concerned.

The position adopted by the Secretary of Statsea®ut in the witness statement of
Hannah Honeyman of 4 May 2007, prepared in resptinaa application for interim
relief by the Claimant, was that the 2003 MOU pdad a real prospect of removal of
the Claimant to Somaliland, which had been thwaltethe failure of the Claimant to
co-operate in the provision of sufficient bio-da@ be put to the Somaliland
authorities to persuade them to accept his retar@dmaliland. The Secretary of
State’s position in May 2007 was that the 2003 Mf@&ant that there was “a real
prospect of the Claimant being removed to Somalilamithin a reasonable
timescale”, so that the Claimant remained propddiained at that time pursuant to
paragraph 2(3) of Schedule 3 to the 1971 Act. | @ilamine below the question of
whether the Claimant failed to co-operate in thevigion of bio-data and, if so, what
the legal consequences of that might be.

In another case (decided in December 2006) conggrpiossible removal to
Somaliland — but where possible removal to Somadia also under consideratidr (
(A) v Secretary of State for the Home Departnj2gf06] EWHC 3331 (Admin)) —
Calvert-Smith J considered on the evidence beforerbgarding the operation of the
2003 MOU that the MOU *“was almost completely ineffee because of the
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difficulties in gathering the bio-data required thye authorities in Somaliland to
satisfy them that the person concerned was entitle@side in Somaliland” ([44]).
The learned judge also concluded that during thegdetween 20 August 2004 and
20 July 2006 the 2003 MOU *“was effectively a deeitlekr in respect of Somaliland”
([47]), since it appeared that there had in fagrbeo, or perhaps only one, removal
effected under it (cf [45]). The learned judge adsluiressed the question of practical
difficulties concerning removals to Somaliland &dmalia. He concluded that in
December 2006 there was a realistic prospect ofadiate return to Somalia, which
meant that the claimant's current detention was urdawful; but also granted a
declaration that in the period from 3 December 2@020 July 2006 the claimant had
been unlawfully detained, by reason of the abs@mdbat period of any imminent
prospect of removal.

The Secretary of State’s evidence before this doalided two witness statements of
Richard Pickering, the Deputy Director of the Intmional Delivery Directorate
within the Immigration & Nationality Directorate athe Home Office, dated 8
November 2006 and 4 December 2006, prepared foptingoses of another case
concerning proposed removal to Somaliland in whiclgment was handed down by
Davis J in December 2008 (Abdi) v Secretary of State for the Home Depantme
[2008] EWHC 3166 (Admin) Abdi No. 1. According to Mr Pickering’s evidence,
in 2004 seven individuals were referred to the Soama authorities under the 2003
MOU and all were rejected; the next referral was=e@bruary 2006, and was also
rejected; however, in his second witness statenmensaid that in early 2004 a family
of five or six had been referred to the Somalilathorities under the 2003 MOU,
were accepted for return and were successfullymety On 28 June 2006 a team
from the Home Office and Foreign & Commonwealthi€fvisited the authorities in
Somaliland to investigate whether the processdturn of individuals to Somaliland
might be made easier. The Somaliland authoritiésnedd that the 2003 MOU
remained operational, indicated a willingness wishsith returns to Somaliland and
agreed to second an official to the UK on a triasib to assist with the identification
of those who would be acceptable for return to Sibemal. That official commenced
work in the UK in October 2006, attending intervgewith potential returnees and (if
of the view that they were from Somaliland) takstgps to secure approval from the
Somaliland authorities for their return. In lateOBOan individual was identified by
this process whom the Somaliland authorities weepgred to accept for return to
Somaliland. (In addition, there was an internal meandum in the papers before me
recording that on about 25 October 2006 an offidfaim Somaliland attended
Colnbrook IRC to meet detainees who were or mightfiom Somaliland - this
indicates a degree of seriousness on the parteoStimaliland authorities in seeking
to honour the terms of the 2003 MOU).

Mr Pickering also gave evidence that commercialsanvices (provided by Daallo
Airlines and African Express) from Dubai in the téad Arab Emirates to Somaliland
were established from at least about November 2@08, that in January and
February 2004 arrangements were put in place witivdEes Airline (which operated
a route from the UK to Dubai) and the authoritieshe United Arab Emirates which
meant that enforced returns to Somalia and Somdlileecame possible. There were a
number of enforced returns effected in 2004 viahsacroute to Mogadishu in
Somalia, which indicated its viability. However,Jane 2004 and on 20 August 2004
Daallo Airlines and African Express respectiveldicated that they were no longer
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willing to carry enforced returns, because of tilsk of threats to the airlines and their
staff if they were involved in such returns. Theynained willing to carry individuals

who signed disclaimers to confirm that they wereimgng voluntarily (and in fact

several voluntary returns to Somalia using Afridaxpress were effected in 2004-
2006). That remained the position until May 200&ew discussions with African

Express indicated that it might be prepared onaanatp carry enforced returns.
Those discussions resulted in an agreement witlcakfrExpress in late July 2006
allowing for enforced removals to both Somalia @waimaliland. The individual

referred to in para. [34] above was the subjecroenforced removal to Somaliland
via Dubai in late 2006. Accordingly, Mr Pickeringdicated in his evidence that if Mr
Abdi were co-operative in providing his bio-data, andwias acceptable to the
Somaliland authorities, he could be removed to Sitand.

The Secretary of State’s evidence before this calgad included a number of other
witness statements. In her second witness staterdatéd 13 June 2007, Hannah
Honeyman said that another individual (Mr I, reéefrto in para. [37] below) was
accepted by the Somaliland authorities for retundeu the 2003 MOU on 4 May
2007 and that he made a voluntary return there taée month. The 2003 MOU was
renewed on similar terms in a new Memorandum of ddsiéinding with the
Somaliland authorities signed on 3 June 2007 0@/ MOU”).

Clive Wools, an inspector in the Returns LiaisontUor the Home Office, made a
witness statement iAbdi No. 1dated 20 November 2008, which was also in evidence
before me, regarding the negotiations leading ® 2607 MOU. The Somaliland
authorities indicated that they wished to co-opefally with the British authorities in
respect of returns of those with a right to retirfsomaliland and no right to remain
in the UK. Pending agreement on the new MOU, them&itand Foreign Minister
agreed personally to review the case of a Mr lifalvidual from Somaliland, in
immigration detention in the UK, who wished to metuo Somaliland) which was
then before the English courts. The result was ¢imag May 2007 the Somaliland
authorities accepted Mr | for return to Somaliland.

Mike Carlos, the executive officer in the Crimiri@hsework Directorate of the United
Kingdom Border Agency responsible for dealing witie present judicial review
proceedings, made three witness statements, da@tétbdember 2008, 3 December
2008 and 18 June 2009. He explained that the Chdismease was not referred to the
Somaliland authorities. This was because the bia-ddormation provided by the
Claimant was not sufficient to allow the UK authi®s to put him forward for
acceptance by the Somaliland authorities with anggect of success. Mr Carlos also
gave evidence that certain comments noted in deteneviews of the Claimant, to
the effect that the Somaliland authorities woulguiee documentary proof regarding
his bio-data details, were incorrect. Having speaily checked the position with
those familiar with dealing with the Somaliland fawrities, his evidence, which 1
accept, was that the Somaliland authorities do require documentary proof of
identity or in support of the bio-data set out be bio-data form to be provided.

Summarising the position as it emerges from thedenge before this court so far as
concerns returns to Somaliland between 16 April42@8d 21 August 2007 (the
period of the immigration detention of the Claimant) there were reasonable
grounds for the Secretary of State to think that Somaliland authorities were in
principle willing to accept individuals for retutmo Somaliland if adequate bio-data



showing a sufficient connection with Somaliland ggrovided in respect of them
(see further paras. [79] — [83] below); (ii) thensadiland authorities applied stringent
standards in assessing whether sufficient bio-dagee provided, and in practice a
substantial degree of co-operation in provisioswth bio-data was required from the
individual concerned, but on this evidence it wobi&going too far to say that either
the 2003 MOU or the 2007 MOU was a dead letter ahdo practical effect
(accordingly, on the evidence before me, | do matres the assessment of the 2003
MOU by Calvert-Smith J irR (A) v Secretary of State for the Home Department
referred to above; | am fortified in that conclusioy the view of Davis J iR (Abdi)

v Secretary of State for the Home Departni@009] EWHC 1324 (Admin) -Abdi
No. 2- at [59] that at no stage on the material befdra Wwas there a complete
impasse on returns to Somalia, including Somaljafid) voluntary removals to
Somaliland were possible throughout the period;) (enforced removals to
Somaliland were possible only up to 20 August 2@0& were only again in
contemplation from May 2006 and actually possibbef late July 2006 onwards.

The immigration detention of the Claimant

40. On 16 April 2004 the Claimant finished his crimiralstodial term and passed into
immigration detention pursuant to the Authority Detain. He initially remained
detained at HMP Wandsworth on the basic prisomregiAccording to his evidence,
he shared a cell with convicted prisoners. The i@dait was eventually moved to
Colnbrook IRC on 18 October 2004.

41. In the early phase of his immigration detentiore @laimant maintained that he was
from Mogadishu in Somalia, rather than from Soraalil. This was the claim he
made in his witness statement dated 16 August 2008upport of his claim for
asylum. It was not correct. It strains credulitgitthe Claimant did not at all material
times appreciate that he was from Hargeisa in Standl rather than Mogadishu,
even though he had left at an early age, and diffcult to reconcile his original
claim that he was from Mogadishu with his evidenctstatements before this court,
which do not suggest that he was ever under thsapprehension. It is very unlikely
that his family members would have left him witle timpression that he came from
Mogadishu rather than Hargeisa (indeed, in hisesi$nstatement of 10 August 2007,
the Claimant says “My parents have told me thatsworn in the city of Hargeisa
...”). Moreover, there is an internal immigration\see document from about 2001
which states that “[the Claimant] comes from Hasgey which appears to be based
on information which the Claimant provided at thiate. A possible inference to be
drawn is that when in his witness statement of Lgust 2004 the Claimant claimed
to be from Mogadishu in Somalia, rather than froard¢isa in Somaliland, that was
because of the perceived benefits to him of clagnbbe from Mogadishu (which at
the time was regarded as more unstable than Samd)jl rather than from any
genuine belief in the claim. However, bearing inndhithe approach to evidence
identified at para. [10] above and in the absenténearing the Claimant cross-
examined on this point, and also bearing in mirad ih that witness statement he also
offered to supply contact details for his familydd not think it would be right for me
to reach the conclusion that the Claimant delilsdyasuppressed the truth about his
origins.
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Nonetheless, this failure by the Claimant at theim@ng of his immigration
detention to identify his true place of origin agn&liland obviously prevented the
Secretary of State from seeking to explore his rahtihere from the outset.

On 25 February 2005 the Claimant’'s appeal to an igration Judge against the
decision to deport him was dismissed. At a firsarimg on 31 August 2004 the
Claimant said that he had only just been shownmather’s form applying for leave
to remain which showed that he did not come frongstbshu in Somalia but from
Hargeisa in Somaliland (up till then the Claimaatitbeen maintaining that he was
from Mogadishu: see [16] of the Immigration Judgéécision). He also wished to
consider the list of antecedents which had beeniged by the Home Office. The
hearing was adjourned and resumed again on 9 Nae@@04. Now that the
Claimant said he was from Hargeisa, the SecretaBtaie undertook to return him to
Somaliland rather than anywhere else in Somali2]([52]). The Immigration Judge
found that Somaliland was one of the more stabdasain Somalia and that there
would be no insurmountable obstacles to the Claiimaeturn there. He recorded that
the Claimant was not aware of his clan, but wentmobserve that “the indications
are that he comes from a majority clan [and histh@ohas been a member of the
Ruling Party in Somaliland” ([52], cf [27]). He rewed the Claimant’s history of
offending (see para. [25] above) and rejected tl@r@nt's submission that to return
him to Somaliland would involve a breach of his @amtion rights under the Human
Rights Act 1998.

The Immigration Judge’s findings about the conmectiof the Claimant with

Somaliland, his clan background on his mother's gt least) of belonging to a
majority clan in Somaliland and his mother’s presdonembership of the ruling party
in Somaliland are relevant as providing an objectoundation for the Secretary of
State to think that there was a real prospect tdinimg information to show that the
Claimant had a sufficiently strong connection wtbmaliland as might be adequate
to satisfy the Somaliland authorities to accept fimreturn there under the 2003
MOU or 2007 MOU. Officials interviewed the Claintan February 2005 and on a
number of occasions subsequently, but he was uecatiye (see para. [48] below).

An application by the Claimant for reconsideratioh the Immigration Judge’s
decision under s. 103A of the Nationality, Immigeatand Asylum Act 2002 was
dismissed by a Senior Immigration Judge on 8 A2005. His appeal rights became
exhausted on 26 April 2005. A further applicatiabmitted by the Claimant on 29
December 2005 for review by the High Court wasgetlon 31 January 2006. Whilst
the Claimant was challenging his deportation & #tage, it was reasonable that the
Secretary of State did not seek to interview hinseéek further information which
might provide the basis for an approach to the $itand authorities, since it was
unlikely that he would co-operate in his removalaatime when he still hoped to
overturn the deportation order against him. Furttfegre is nothing to indicate that
the Claimant would have been more willing to cofape in the provision of
information at that time than he had been previpaslproved to be later on: see para.
[48] below. Once the position was finally resolvefficials again sought to interview
him to obtain more information.

The Claimant was interviewed on a number of oceeshy officials seeking to obtain
bio-data on the basis of which an application fr feturn to Somaliland could be
made to the Somaliland authorities under the 20@Uvand then the 2007 MOU.
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The Secretary of State maintains that he was umatpe in providing such
information. The Claimant, on the other hand, asose, for example, in the first
witness statement of his solicitor, Roopa Tanns&eadld0 April 2007, disputes this.
Ms Tanna said that there were limits to the infdrarahe could provide because he
had left Somaliland as a child and could not besetgd to recall matters about which
he was asked. In a further witness statement off d®a, dated 3 May 2007, made
after receipt of letters on behalf of the Secretrptate referring to the Claimant’'s
conduct at interviews, however, it was accepted #taone interview with an
immigration official he refused to answer the qigest about his background which
were put to him: the explanation given for this waat he had been asked the same
guestions a few weeks before by another immigradificial, and he felt frustrated.
In that withess statement, the Claimant also aecefitat at an interview on 13 July
2006, despite having provided some biographicalrmétion for inclusion in the bio-
data form, he refused to sign the form (i.e. tonaekedge that he accepted what was
set out in it was accurate): the explanation giwes that he had made an application
to the European Court of Human Rights and had laelersed by his representative
and that due to this pending application he said/&g not prepared to sign the form.
A further witness statement of the Claimant, d&elline 2009, was also admitted in
evidence. The Claimant again denied that he had heeooperative, but again
accepted that he had shown his frustration withpiweess; he did not retract the
previous accounts given about his behaviour.

It is thus clear, even on the Claimant’'s own evadernthat there was a degree of
uncooperativeness on his part at least at certamtgin the course of his immigration
detention in relation to provision of bio-data rgqd for transmission to the
Somaliland authorities. | do not consider thatesithf the explanations offered by the
Claimant for his lack of co-operation in relatianthe two specific incidents referred
to in Ms Tanna’s second witness statement is a goed As to the first, even if he
felt that he had provided information previoushywias clear that the immigration
official was seeking information in good faith toraplete the bio-data form, and a
sense of frustration because of what had happef®md weeks before does not in my
view excuse his refusal to co-operate in the promi®f information to that official.
As to the second, the fact that the Claimant hadenaan application to the European
Court of Human Rights was no excuse at all forrbfasal to sign the bio-data form
presented to him.

In fact, these instances of lack of co-operationth®y Claimant do not stand alone.
There is a substantial body of contemporaneouseaeil that the Claimant was
deliberately withholding his co-operation from dheportation process:

(1) On 7 February 2005 he was interviewed, but gavemainhdetails in response to

questions. In particular he did not give his mothéull names, though it appears
from the previous witness statement of his dateddgust 2004 in his immigration
appeal that he was aware of them (the name givere is Maryam Adi Amin,
although that should be compared with a withestest@ant she made dated 31
August 2008 giving her name as Hali Abdi Amin); rdhavas also a discrepancy
between the name he gave for his father on the rchin his witness statement
(respectively, Mohammed Hussein Said and Mohammedseéin Sicid). The
Claimant also refused to sign the form;



(2) On 18 May 2005 there was a further attempt to urter to the Claimant, but he did
not co-operate. He refused to sign a disclaimemfdre. to indicate he was
prepared to co-operate in his voluntary return tom8&liland and to assist in
obtaining an EU travel document which would faati his removal);

(3) The Claimant’s refusal to sign such a disclaimemfavas a continuing impediment
to effecting the removal of the Claimant, as hevknide was given a note dated 24
September 2005 informing him that his deportatippeal had been dismissed, and
that the Secretary of State was continuing to seekake arrangements to remove
him, which stated “However this is taking longeanhwe would like because you
have not informed us of whether you intend to sagdisclaimer”. A similar note
was given to him dated 30 March 2006. The Claindidt not offer to sign a
disclaimer in response to these or any other regesto him;

(4) On 15 February 2006 the Claimant was interviewati@movided some information
which was set out in the bio-data form, which ois thccasion he signed. But this
time he did not supply his mother’s full name nleattof his father (as compared
with what he had said in his witness statement ofAligust 2004); nor did he
identify his father’s place of birth as Hargeisage though that had been set out in
the previous bio-data form drawn up from informatgupplied by him);

(5) On 31 March 2006 the Claimant was interviewed bym@a Sturgeon, an
immigration official. He told her that he would nob-operate because he had
already completed a bio-data form (i.e. on 15 Faty2006); according to her note
of the meeting and a later signed statement fromwvileen Ms Sturgeon told him
that that form did not contain sufficient infornati he “got up and walked out of
the room”. As a result the Claimant was served &itHS 35 notice warning that he
could be prosecuted for non-compliance in answegngstions (i.e. under s. 35 of
the Asylum and Immigration Act 2004);

(6) On about 20 April 2006 the Claimant was interviewsd another immigration
official, Bob Phee. The Claimant refused to siga disclaimer form and stated that
he did not wish to return to Somaliland. Accordilmgthe note of the interview
made by Mr Phee shortly afterwards, when the Claintmmplained about his
detention Mr Phee explained that the reason favas his non-co-operation in
relation to the required travel document, at whiod Claimant “started to rant that
he would not co-operate with the immigration sesvamymore”; Mr Phee told him
that he had answered all of the questions he haohs application for review of
his detention, and “He then stormed out of the rdoAs a result, Mr Phee
recommended that the Claimant should be prosedaotedon-compliance (in the
event, this suggestion was not pursued). Thisvr@er resulted in another note to
the Claimant, dated 2 May 2006, which stated: “We eontinuing to make
arrangements to obtain a travel document for yamoval from the United
Kingdom. On 20 April 2006 you refused to co-openatth documentation. By not
co-operating it is viewed as a deliberate atteraghtvart the removal process. To
avoid prolonged detention, you are advised to $ignattached disclaimer.” The
Claimant did not do so; nor did he reply to thisamy other note to dispute the
claim that he had been uncooperative;

(7) A note to the Claimant in similar terms was sentloduly 2006. This note added
that his continued refusal to co-operate was vieaged deliberate attempt to thwart



the removal process, and stated that continuearéaib co-operate could lead to his
being prosecuted under s. 35 of the Asylum and bration Act 2004. A
contemporaneous internal note made the fair comnidetis determined that he
will not be removed to Somalia and has no wishiga s disclaimer for voluntary
removal to Somalia. Various interviews with the jegbhave resulted in either him
walking out or being aggressive and abusive”;

(8) On 13 July 2006 the Claimant was interviewed by nBdette Downey, an
administrative officer at Dover IRC. According tostatement that Ms Downey
prepared later, the Claimant asked her why he egarded as not complying, and
she replied that he had walked out of the intervéwColnbrook IRC on 5 April
2006 (this was probably a reference to his intevwath Mr Phee). The Claimant
responded that that was Colnbrook, but he was rid»ower, and indicated that he
was now willing to sign the disclaimer. But whereghet him later in the day to
present the disclaimer to him for signature, heiged to sign, saying that he had
spoken to his legal representatives who were makmagpplication to the European
Court of Human Rights on his behalf (see parag.44€ [47] above);

(9) On 31 July 2006 another note was sent to him imgesimilar to that of 1 July
2006. It failed to produce any co-operation frorma @laimant;

(10) When the official from Somaliland attended ColntkotRC on about 25
October 2006 (see para. [34] above), no effectiterview could be arranged with
the Claimant, because of the dearth of informatiemad provided;

(11) In a monthly progress report dated 18 January 201 to the Claimant it was
stated “The current barrier to your removal is yawan-compliance with the
Immigration Service”. The Claimant did not respdaaffer his co-operation;

(12) A further monthly progress report dated 3 May 20@Feated the point, stating
that the current barrier to the Claimant’s remowals that he had “consistently
refused to co-operate with the documentation psiceis went on, “We are
continuing to make arrangements to obtain a traleglument for your removal
from the United Kingdom. However, this is takingnger than we would like
because you have refused to be interviewed byntimidration Service authorities.
If you wish to assist us in progressing your casel potentially reducing the time
you spend in detention prior to removal, pleaseakge one of the Immigration
Officers at the Removal Centre”. This seems to l@eeluced some result, in that
the Claimant was interviewed again on 6 May 200¥ykach time he was assessed
as being annoyed but compliant; he said would cetapghe bio-data form again.
This time he stated that his last address in Haageas in a town called Lanta; this
was information which he had not proffered previguand hence supports the
impression that he had failed previously to co-apeas fully as he could;

(13) On 8 May 2007 the Claimant’s claim in these judicgview proceedings for an
interim order directing his release came beforeli@olJ in the Administrative
Court. The Secretary of State, through Mr Payneceded permission. Collins J
declined to make the interim order sought. Mr Paydeated that the Secretary of
State proposed to write to the Claimant setting thwt information he sought,
including from the Claimant’s family, and Collinsirdicated that that would be a
good idea. There was no express acceptance in lopubunsel for the Claimant
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that he would co-operate in that process, but wighsupport of the learned judge
behind the proposal the Secretary of State coaslamably think that it might be an
approach which would bear fruit. A letter settingt the information sought was
sent on 14 May 2007, and Ms Tanna for the Clainaaarit to some lengths to seek
to obtain answers both from the Claimant and framify members, which she set
out in a witness statement dated 25 May 2007 (seasp[56]ff below). She was
able to add some information to what had been seghdbefore, in particular
identifying his clan as the Gadabursy clan. Theirtdat also agreed to be
interviewed again, which took place on about 29 N897. He filled out another
bio-data form and signed it. There were still ddpancies between the names he
gave for his mother and father (“Male Abdi Amin'iMibhammed Hussein”) and
those given on previous forms and in his witneatestent of 14 August 2004, and
now the Claimant put his place of birth “Not knowfrather than Hargeisa, as he
had stated before) — so it was difficult to conelueven now, that the Claimant was
being fully co-operative. On this occasion he aidentified his clan as the
Gadabursy clan, claiming that his brother told himat clan he belonged to. This
information must have been easy for him to obtaiallaimes: see paras. [56]-[58]
below. Its provision at this point supports thewithat previously he had not been
co-operating as fully as he could have done, bggssts that he was making some
effort to be more candid at this stage.

It is clear from detention reviews carried out tbe Secretary of State and other
contemporaneous documents from the period of himigration detention that the

assessment was that the Claimant represented ariBlglof absconding and was

likely to re-offend if he were released. They alapport the evidence for the
Secretary of State that it was thought that hedcbel removed if he co-operated with
the removal process.

In April 2006 there were exchanges between offscial which the possibility of the
Claimant’s release was mooted. In a memo of 1012806, Mr Hearn wrote to Mr
Lambert: “We have reached something of an impasstnis case. The [Emergency
Travel Document] is not the only barrier to remogaien that we do not return to
Somalia against the individual’s will. We need taka a decision on this case soon if
it becomes clear that Mr Hussein will not co-openaith the documentation process
and that therefore removal cannot be effected, wleneed to consider release on
tagging. Before we do so could you please check ®ilnbrook as to whether Mr
Hussein is likely to co-operate with the disclaiim&y a memo 19 April, Mr Lambert
asked Mr Atkinson to check on the position, andragkim, if the Claimant was not
co-operating, to prepare for his release subjeatléctronic tagging. Mr Atkinson
reported back that the Claimant was not co-opagatmt nonetheless proposed that
detention should be maintained. That view prevailed

In an internal note of 2 August 2006 Mr Hearn releak. “Given [the Claimant’s]
propensity to re-offend and his overall record ohstompliance, Mr Hussein is
unlikely to co-operate with any conditions of temgay release. The removal issue is
difficult but here Mr Hussein comes from Somalileemtd there has been significant
progress in routing [i.e. arranging carriers] whicteans that removal will be a
realistic prospect within the next few months”, aedommended that his detention
be continued. Accordingly, it is clear that consad®n was given to the possibility of
release subject to electronic tagging, but it watstimought to be satisfactory.
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During his immigration detention, the Claimant maalenumber of unsuccessful
applications for bail to Immigration Judges. In thamn submissions prepared by the
Claimant’s legal representatives for a bail hearomg 13 December 2006, the
Immigration Judge was “urged to consider electramigging as an alternative to
continued detention”, and reference was made ttose86 of the Asylum and
Immigration Act 2004 (which introduced powers fdearonic monitoring). The
document went on to make the submission that “gpiGant has already passed into
the phase of languishing in indefinite immigratidetention. The Asylum and
Immigration Tribunal should make such a finding aacbognise the seriousness of the
situation that the Home Office has allowed to pasBhie Immigration Judge rejected
the application for bail. The significance of tlésthat an independent judge at this
stage did not consider electronic tagging to béahle alternative to detention in the
Claimant’s case (i.e. he endorsed the view of imatign officials on this point); the
Judge also noted the lengthy delay, but indicated if it was to be said that this
rendered the Claimant’'s detention unlawful it woblkel a matter for another court —
the Judge did not consider that the Claimant’'srdite had been so extended as to
make it obvious that he should be released.

A decision letter dated 15 January 2007 was serihdéoClaimant to explain that
continued detention was considered appropriateusecd was assessed that he was
likely to abscond if given temporary admission elease. A renewed Authority for
Detention was issued on the same date.

A further application for bail was dismissed by larmigration Judge on 25 January
2007, although the Judge indicated that he woubk [favourably on any future
application if no further progress were made byHuoene Office. By letter dated 14
March 2007 from the Claimant’s solicitors, he resfed access under section 7 of the
Data Protection Act 1998 to all personal data aldmself held by the Home Office.
A request for additional information about removidsSomaliland was made under
the Freedom of Information Act 2000 by letter da@®2 March 2007 from the
Claimant’s solicitors. After a lengthy delay, theeguests appear to have led to the
disclosure of much of the material to which refeeehas been made above.

On 14 April 2007 the Claimant issued his claim formthese proceedings seeking
judicial review of his continued detention and otredief. On 8 May 2007 the hearing
before Collins J took place (see para. [48(13)abo

By letter dated 14 May 2007 from the Home Offidee Secretary of State made a
further effort to obtain bio-data from the Claimdt setting out a list of questions
regarding his clan, full last known address in Sldared, details of any schools,
mosques, hospitals or doctors attended in Somdlitard details of his parents and
siblings, including their dates and places of bifflhe Claimant gave his solicitor
permission to contact his brother and his motheelation to this. His own responses,
provided in a telephone conversation on 16 May 200&e set out in the third
witness statement of Ms Tanna, dated 25 May 20@7toldl Ms Tanna that he found
it difficult to recall specific details of his ckihhood in Somaliland, and that there was
no system of addresses there as in Europe. Headigravide precise details of the
places of birth of his parents and siblings, anddates of birth. According to Ms
Tanna'’s witness statement, in respect of his ctatold her “that he had spoken to his
brother Amin Mohammed Hussein previously who hdd tom that they were from
the Gadabursy clan”.
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This is of some significance, because it is cleamfthe decision of the Immigration
Judge of 25 February 2005 that the Claimant hadespdo his brother to obtain
information in the course of the hearing of his egdpagainst deportation: see [28]-
[29]. At that hearing there was debate about than@int's clan, and he denied
knowledge of his father’s clan. But there is atstea possibility (to put it no higher)
that his brother would have been able to inform,ramd would have informed him
then, that they were from the Gadabursy clan. Bat was not disclosed either to the
Immigration Judge nor in the Claimant’s interviewish immigration officials before
29 May 2007. At the hearing before me, in an attetopde-fuse this point, Miss
Dubinsky, on instructions from Ms Tanna, soughsuggest that in fact the Claimant
had not spoken to his brother before 16 May 2007 did so only in response to the
letter of 14 May 2007 sent on behalf of the Secyevé State. | find this very difficult
to accept. Ms Tanna’s third witness statement wasige and clear on this point; it
was written less than ten days after the convensaii does not seem likely that Ms
Tanna would have mis-remembered what she had loé@iby the Claimant at that
point; it does not seem likely that she would haveetter recollection of the
conversation now, more than two years after it tptaice. No application was made
to put in any witness statement from Ms Tanna ti@ce the evidence given by her in
her third witness statement and to explain thesbasiwhich the retraction was to be
made. Accordingly, | think it is appropriate to ¢athis part of her evidence in her
third witness statement at its face value.

This is an area in which it would have been valedblhave observed the Claimant’s
reaction to questions in cross-examination. Didkhew and deliberately suppress
information about his father’s clan? He certainlguld have known that this was
important information about himself, since at paagtp 20 of his witness statement of
8 June 2009 he informed the court that “Clans im&@& go down through the
father”. However, since the Claimant was not cr@ssmined, and having regard to
the approach to the evidence set out in para.4b0ye, | think that it would not be
right to conclude that he had actual knowledgeisfckan before late May 2007 and
deliberately withheld the information from the Ingration Judge and the Secretary
of State. Nonetheless, it is clear that the Clattedmrother knew this, the Claimant
had ready access to him, and the fair inferendleaisthe Claimant could easily have
checked on this information and supplied it toithenigration officials who sought to
interview him, had he been seeking to co-operapgamiding them with information.

In the course of her inquiries in response to #teet of 14 May 2007 Ms Tanna
managed to speak to the Claimant’s brother, Amimafomed Hussein. He provided
little additional information, other than to comfirthat the family came from an area
called Eftean in Hargeisa in Somaliland and to dgive own date of birth. He

explained that his mother was unwilling to provisdormation because she was
angry with the Claimant for the problems he hadsedufor the family. Ms Tanna

attempted to speak to her, but without success.

The Claimant made a first witness statement dafedugust 2007 in support of an
application to the Asylum and Immigration Triburdat bail on 14 August 2007. In

that, the Claimant sought to downplay the signifa of the offences of which he
had been convicted — “To the best of my recollegtichave never been convicted of
any offence involving violence” (cf. para. [25] al®). He said he had overcome his
problem of alcohol addiction, and had not drunkcsir2003. He also said that his
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solicitors had arranged for him to have suppomnffdASS under hard cases support,
so that if released he would not be destitute.ditenated the previous denial given by
his solicitor on his behalf that he had been detitedy uncooperative. He strongly
denied this, and claimed that he had “usually ansgvdimmigration officials’]
guestions to the best of [his] ability”. He saiddid not know the answers to many of
the questions he had been asked. He admitted thabes he had lost his patience
and refused to continue the interview.

The Claimant also addressed the circumstances ichwie had been removed into
ordinary prison at HMP Brixton because of a disamde at Colnbrook IRC on 14

May 2007 in which he was involved. He said thahhd acted in opposition to a new
rule regulating and somewhat restricting the systérassociation and access to the
mosque which had previously been in place. The migsvintroduced staggered times
by wings for association and access to the mosgliereas before everyone from all
the wings had associated together. He said thatsta peaceful protest, involving the
refusal by persons detained at the IRC to retuthéo rooms when required to do so
that evening.

The Secretary of State’s case on this was setnoatlétter dated 8 June 2007 to the
Claimant’s then solicitors, which stated that tHai@ant “did not comply with staff
requests to lock up for a roll count and incitedeotdetainees to do the same.” The
Claimant has not denied this account; indeed, i witness statement tends to
support it.

Internal security and proper order are importanttens at an IRC. In the interest of
everyone there, in-mates are subject to basicpliiseiand an obligation to comply
with rules introduced to ensure good order. Thereery little information available
to me relating to what happened in this incident was treated by both parties as
rather a peripheral issue. On the material availabl me, |1 cannot say that the
Claimant’s transfer to HMP Brixton was improperunjustified.

The Claimant’s solicitor wrote on 12 June 2007 e=sging that the Claimant be
moved back to an IRC. The response, dated 22 J0o@g, Btated that the Claimant
had been referred to Colnbrook IRC, which refuseddcept him, because of his
previous misconduct; Colnbrook IRC was privatelp,rand the Secretary of State
had no power to compel it to accept the Claimantt as a result of the Claimant’s
criminal record no other detention centre was bigtaso he would have to remain in
prison. | had very little information about this ai@on, which was treated as
peripheral and was not directly under challengaminot in a position to say that it
was improper or unjustified.

A Home Office internal note of 5 June 2007, reviagvthe position after the further
interview with the Claimant on 29 May 2007 and #gning of the 2007 MOU on 3

June 2007, stated that the Claimant’s case wouftlb&rward under that MOU as a
priority removal, and on that basis recommendechtaaiing his detention. Since the
Claimant had now provided information about hisnglevhich might potentially be

persuasive for the Somaliland authorities, andesiin@ signing of the 2007 MOU
indicated that there was a renewed willingness h®yy $omaliland authorities to
consider removals there, this was in my view aageable position for the Secretary
of State to adopt. The reference to the prioritybéogiven to the Claimant's case
indicates an awareness that matters should nowdlt speedily to a head. The
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indication from the Immigration Judge on the bapkcation on 25 January 2007
(para. [54] above) served to underline the poimtmly view, by this stage matters
should have been brought to a head very speedily.

A further internal note of 9 July 2007 noted thhe tposition on removals to
Somaliland had been checked, and it had been omedithat enforced removal there
was possible to Berbera in Somaliland (althoughoneah to Hargeisa itself was
looking unlikely). It was decided that the Claimardetention should be maintained,
with efforts to be made to expedite his removalisThote concentrated on the
viability of removal routes to Somaliland; it didtraddress what steps had been made
to approach the Somaliland authorities to seedfittfiormation available about the
Claimant would satisfy them that he could be retdrto Somaliland. In fact, it seems
that by this stage an assessment had been madbeahaformation provided thus far
was still inadequate to be passed to the Somaldaitiabrities.

On 31 July 2007 the Claimant made a further apgpdingfor bail to an Immigration
Judge. It was dismissed.

In the monthly progress report dated 3 August 28811 to the Claimant, his previous
lack of co-operation was referred to and he wasnagacouraged to co-operate
further. The inference to be drawn is that by timse officials had established that
they did not have sufficient material with which #pproach the Somaliland
authorities.

The Claimant made a further witness statement difedug 2007 in support of a
further bail application. He asked to be releasethfdetention to continue his life in
the UK.

The bail hearing took place on 21 August 2007. Thmigration Judge granted him
bail. It seems a reasonable inference that hisselen bail was ordered at that stage
because of the very long period during which he badn detained without being
removed and the absence of any immediate proshatthe would be removed to
Somaliland.

In about early 2009 those acting for the Claimaaihgd access to the evidence and
documents disclosed by the Secretary of Stateai\bdli litigation. These materials
included some internal Home Office memos which sstgd that the 2003 MOU was
regarded as ineffective, and that the Somalilanithcaities required documentary
proof to accompany any bio-data form submitted Hent (the Claimant was, of
course, unable to supply any documentary proofngf statements which might be
contained in his bio-data form). However, the Seakeof State filed evidence in the
Abdi proceedings to the effect that these memos werent as statements of the
true position, which evidence was accepted by Dawsthose proceedings: sé&bdi
No. lat [158]-[159]. That evidence was also availabli@Eeme, and | also accept it.
As set out above, there was also a witness stateofiévr Carlos before me to the
effect that the Somaliland authorities did not my &me insist upon being provided
with documentary proof of statements in a bio-detan as a precondition for
accepting a person for removal to Somaliland, whialso accept.

The Statutory Framework
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Section 3(5)(a) of the 1971 Act provides that asperwho is not a British citizen is
liable to deportation from the UK if “the SecretarfyState deems his deportation to
be conducive to the public good ...".

Paragraph 2(2) and (3) of Schedule 3 to the 197 Avides:

“(2) Where notice has been given to a person iroraesce
with regulations under [section 105 of the Natidyal
Immigration and Asylum Act 2002 (notice of decigipof a
decision to make a deportation order against hichkanis not
detained in pursuance of the sentence or order aduat, he
may be detained under the authority of the SegraituState
pending the making of the deportation order.

(3) Where a deportation order is in force agaimst@erson, he
may be detained under the authority of the SecgraitiState
pending his removal or departure from the Unitedigdiom
(and if already detained by virtue of sub-paragrébhor (2)
above when the order is made, shall continue taldiained
unless he is released on bail or the Secretarytait Slirects
otherwise).”

The basis of the Claimant’s claim for damages &tsd imprisonment and declaratory relief

74.

75.

Miss Dubinsky puts the claim forward on three grain

(1) She relies upon the principles articulated by Wablh R v Governor of Durham

Prison, ex p. Hardial Singj1984] 1 WLR 704 to submit that throughout the
Claimant’s immigration detention there was no readde prospect of his removal to
Somaliland, so that his detention under the powatained in Schedule 3 to the 1971
Act was unlawful throughout;

(2) In the alternative, again relying on the principleHardial Singh she says that at

some point the immigration detention of the ClaitMa@came unreasonably long and
hence unlawful;

(3) Finally, she submits that the Claimant’s detenti@s unlawful because the Secretary

of State failed to comply with his policy as set outhe OEM: (i) the Claimant was
not detained for the shortest period of time whiads necessary in his case; and (ii)
reasonable alternatives to detention were not exg@land pursued, namely release
with hard cases support for the Claimant in the moomity from NASS and/or
electronic tagging, so as to reduce the risk of @laimant re-offending or
absconding.

It is common ground that the principles set ouHardial Singhapply. Mr Payne
submits that the Claimant’s immigration detenticasviawful at all times. He submits
that there were objective grounds for assessinglteae was a reasonable prospect of
removal of the Claimant; that the Claimant’s detantvas not unreasonably long, in
particular because of the Claimant’s lack of coapen with the removal process, for



which he must bear responsibility; and that thees wo failure to comply with the
OEM.

76. | turn to consider Miss Dubinsky’'s submissions umnt It is convenient to address
grounds (1) and (2) together.

Ground (1): there was never any realistic prospeatemoval of the Claimant
Ground (2): the detention of the Claimant was usgeebly long

77. Hardial Singhconcerned the immigration detention of a claimanteispect of whom
the Secretary of State had made a deportation.oftlerrelevant principles which fell
to be applied were set out by Woolf J at [1984] LRA704, 706B-F as follows:

“Under Schedule 3 to the Immigration Act 1971 trexi®tary
of State has the power to detain an individual vghie subject
of a decision to make a deportation order, undeagvaph 2(2)
of the Schedule, pending the making of the deportatrder.
That power requires the person to be detained ymalagraph
2(3) after the making of a deportation order anddogg the
removal of the person from the United Kingdom. c& 20 July
1983, the applicant has been detained under theempow
contained in paragraph 2(3) of Schedule 3 to theaiggration
Action 1971. Although the power which is given toe
Secretary of State in paragraph 2 to detain indafsl is not
subject to any express limitation of time, | amtegusatisfied
that it is subject to limitations. First of alf,dan only authorise
detention if the individual is being detained irearase pending
the making of a deportation order and, in the otbase,
pending his removal. It cannot be used for angwofgurpose.
Secondly, as the power is given in order to endbie
machinery of deportation to be carried out, | relglee power
of detention as being impliedly limited to a periadhich is
reasonably necessary for that purpose. The pevitdh is
reasonable will depend upon the circumstanceseop#nticular
case. What is more, if there is a situation where apparent
to the Secretary of State that he is not going doable to
operate the machinery provided in the Act for remgv
persons who are intended to be deported withinagaorable
period, it seems to me that it would be wrong far Secretary
of State to seek to exercise his power of detention

In addition, | would regard it as implicit that tisecretary of
State should exercise all reasonable expeditioangure that
the steps are taken which will be necessary to renge
removal of the individual within a reasonable timén this
connection | have been referred to two authoritwbsch give
some assistance ...”
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For the purposes of the submission on ground {1} the third of the limitations
referred to by Woolf J which is directly relevamut although it is conceptually
distinct from the first and second limitations (9@€l) v Secretary of State for the
Home Departmenf2002] EWCA Civ 888 — I - at [46]-[47] per Dyson LJ) it is
clearly linked to them (see (A) v Secretary of State for the Home Departr{iz6Q7]
EWCA Civ 804 - ‘A (Somalia)’— at [45] per Toulson LJ). The second limitatien i
the basis for Miss Dubinsky’s submissions on gro(@)din the circumstances of this
case it is appropriate to consider grounds (1)(@htbgether. The question on ground
(1) is whether it was apparent to the Secretar$tate at any stage that he was not
going to be able to operate the machinery providethe 1971 Act to remove the
Claimant within a reasonable period; the questiongoound (2) is whether the
Claimant was detained for longer than a reasonadsied.

In addressing the question on ground (1), the cba#t to ask whether there was
“some prospect” of the Claimant being removed withi reasonable period: se
(Khadir) v Secretary of State for the Home Deparnhj2006] 1 AC 207, [32]-[33]
per Lord Brown of Eaton-under-Heywood, referringhie similar power of detention

in paragraph 16 of Schedule 2 to the 1971 Acs for the court to assess whether the
period in contemplation was a reasonable one ithallcircumstances. The court is
not confined to applyingVednesburyrinciples to assess whether the Secretary of
State himself rationally held the view that theipeiin contemplation was reasonable.
But at the same time, in a case such as this, vehgpr@gment about the availability of
removal depended in a significant way upon an asseist of how a foreign
government would react, the court will be slow ¢oc@nd-guess the assessment in that
regard which is made by the executive. This refldbe fact that the executive is
much better placed than the court to assess thay likeactions of foreign
governments, both because its representatives iagetlg involved in the relevant
negotiations with those governments and becauseatfgethemselves, or have access
to assessments by, skilled diplomats and officiate knowledge and experience of
foreign affairs.

An analogous issue arose Yioussef v The Home Offif2004] EWHC 1884 (QB),
which concerned the question whether the claimanldcsafely be deported to Egypt,
without risk of his being ill-treated there. Theaichant was detained while the UK
government sought assurances as to his treatnoentitfre Egyptian government. The
lawfulness of his detention, dtiardial Singhprinciples, depended on whether there
was a reasonable prospect of securing agreemeanttfie Egyptian government to
give sufficiently extensive and effective assurandene proper approach was set out
by Field J at [62]-[63] as follows:

“62. Whilst it is a necessary condition to the lalmkss for Mr.
Youssef's detention that the Home Secretary shbaie been
reasonably of the view that there was a real pispiebeing
able to remove him to Egypt in compliance with Aldi 3
ECHR, | do not agree that the standard by which the
reasonableness of that view is to [be] judged esMfednesday
standard. | say this both because | can find ngthn the
judgement of Woolf J. ilHardial Singhthat points to this being
the standard and because where the liberty of tbged is
concerned the court ought to be the primary detisiaker as



to the reasonableness of the executive’'s actionigss there
are compelling reasons to the contrary, which Indb think

there are. Accordingly, | hold that the reasonaéds of the
Home Secretary’s view that there was a real prdspebeing

able to remove Mr. Youssef to Egypt in compliancéhw
Article 3 ECHR is to be judged by the court as gmenary

decision-maker, just as it will be the court asmaiy decision-
maker that will judge the reasonableness of thgtlef the

detention bearing in mind the obligation to exexciall

reasonable expedition to ensure that the stepsssage to
effect a lawful return are taken in a reasonalheti

63. It follows that | respectfully disagree withetlapproach
taken by Sullivan J. and apparently also by Andéuillins J;

and | do so in the realisation that if the challeng not to the
lawfulness of detention but to the decision to reenor deport,
it will be by judicial review and the reasonablened the

Home Secretary’s view will indeed be assessetVednesday
principles. In most false imprisonment and habeagus

proceedings the difference between the two appesaishikely

to be more apparent than real because when appthiag
approach | hold to be the correct one, the coughbin my

opinion to have regard to all the circumstancesiarabing so

should make allowance for the way that governmenttions

and be slow to second-guess the Executive’s assessof

diplomatic negotiations. However, there may beesaslbeit
few in number, where the liberty of the subjectl w#&pend on
which approach is applied.”

(See alsocA (Somalia)at [62] per Toulson LJ, with whose judgment Longendud
agreed).

In the present case, the evidence about the condiuagtegotiations with the
Somaliland authorities is not detailed (presumdbécause of the difficulties of
presenting such evidence in open court, which wdédin breach of the usual
diplomatic convention that private exchanges betwgavernments are to be treated
as confidential, and which might therefore undeemihis country’s relations with
Somaliland). | also do not have detailed informatabout the type and quantity of
bio-data which the Somaliland authorities have actfaccepted as sufficient in
relation to other cases where returns there haea beade. Such returns had been
very few, so it may well be that no clear pattead lkmerged of what the Somaliland
authorities would or would not accept by way of-tata. This makes it difficult for
the court, and must also have made it difficulttfoe Secretary of State, to form any
clear, final view about whether the Claimant might he had co-operated fully with
the attempts to obtain bio-data about him — hawnlable to provide sufficient bio-
data to satisfy the Somaliland authorities thasheuld be accepted for removal to
Somaliland.

In my view, however, it is clear on the evidencattthe relevant officials acting for
the Secretary of State believed that removal of Glemant to Somaliland, if he
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cooperated with the removal process, was a reasilgbty. The fact that the
Somaliland government entered into the 2003 MOUcaot simply be dismissed as
an empty gesture. The fact that the Somalilandoaitids remained willing to engage
with the UK government to negotiate the 2007 MOW aontinued to accept
throughout the principle that persons with a swght link with Somaliland could be
removed there gave objective grounds to supporasgessment of the executive that,
in an appropriate case, the Somaliland authontmsld accept removals there.

Taking these points together with the proper |leggdroach on an issue relating to the
assessment of the likely behaviour of a foreignegoment set out by Field J in

Youssefat [63]-[64], | conclude that the Secretary of 8tabtd reasonable grounds
throughout the period of the Claimant’s immigratetention to believe that one of

the conditions which had to be satisfied before @t@mant could be removed to

Somaliland (namely, the willingness of the Somabtlauthorities to accept removals
in appropriate cases) would be fulfilled.

Two other conditions also required to be fulfillbéfore the Claimant could be
removed to Somaliland: (i) there would have to bewate in place via which his

removal there could be effected and (ii) there \wduhve to be sufficient bio-data
available about the Claimant to satisfy the Somadll authorities that he did indeed
have sufficient links with Somaliland. The posstiilof these two conditions being

fulfilled was linked with the question of the coeption of the Claimant in the

removal process. For the period until late July&®@fe Secretary of State could not
remove an individual to Somaliland unless he sigaddrm indicating his consent,

which the Claimant declined to do. The Claimant vedso unforthcoming about

details of his background in Somaliland.

The judgment of the Court of Appeal A (Somalia) on appeal from Calvert-Smith
J's judgment referred to in para. [33] above, bearghe proper approach to these
issues. A (Somalia)concerned the immigration detention of the claiméont an
extended period pending his deportation to Somdlie claimant had committed
very serious sexual offences and had made it thedirhe was determined not to be
returned to Somalia. Calvert-Smith J held that ¢k@mant had been unlawfully
detained from 4 December 2004 to 20 July 2006 Jawtfully detained from 21 July
2006 to the date of his judgment (7 December 20863ording to Calvert-Smith J’s
judgment, the difference in the lawfulness of tHaincant’s detention depended
principally upon the fact that in the first periodly voluntary removals to Somalia
were possible on the available carriers, and theas no way to effect enforced
removals (and hence, since the claimant refusesbéperate in his removal, it was
not possible to remove him), whereas in the IgbEniod carriers were prepared to
effect enforced removals to Somalia, so that itabez possible to remove the
claimant there: see the summary of the positioidiylson LJ in the Court of Appeal
at [17] and his analysis of Calvert-Smith J's judgrmat [30]-[33]. The difficulties
regarding removal to Somalia in that case werentisdly the same as the difficulties
regarding removal to Somaliland in the present ¢sese paras. [29] — [39] above).

In the Court of Appeal there was debate about itpeifcance of the fact that the
claimant could have been removed to Somalia throuigtthe period of his
immigration detention, if he had agreed to thatrsewbeing taken. Toulson LJ set out
the core principles derived fromdardial Singhand pointed out that the powers of
detention under paragraph 2(2) and 2(3) of Sche8ute the 1971 Act may be



exercised only during such period as is reasonablgessary for the purpose of
removing the person detained, and that the perindhnis reasonable will depend on
all the circumstances of the case ([43]). He exqa@gshe principle in this way at [45]:

“... there must be a sufficient prospect of the HoBseretary
being able to achieve that purpose to warrant #tention or
the continued detention of the individual, haviegard to all
the circumstances including the risk of absconaing the risk
of danger to the public if he were at liberty. @sel for both
parties agreed with that approach as a matterindipte.”

87. Toulson LJ considered the significance to be addcto the claimant’'s refusal to
accept voluntary repatriation at [54]-[55]:

“54. | accept the submission on behalf of the Hd®eeretary
that where there is a risk of absconding and asegfio accept
voluntary repatriation, those are bound to be Jergortant
factors, and likely often to be decisive factorsdietermining
the reasonableness of a person’s detention, prbvitiat
deportation is the genuine purpose of the detentidme risk of
absconding is important because it threatens teatlethe
purpose for which the deportation order was mabee refusal
of voluntary repatriation is important not only egidence of
the risk of absconding, but also because therdig difference
between administrative detention in circumstancheres there
is no immediate prospect of the detainee being tabteturn to
his country of origin and detention in circumstaeéhere he
could return there at once. In the latter casddbe of liberty
involved in the individual’'s continued detentionagproduct of
his own making.

55. A risk of offending if the person is not detinis an
additional relevant factor, the strength of whichud depend
on the magnitude of the risk, by which | includetibdhe
likelihood of it occurring and the potential graviof the
consequences. Mr Drabble submitted that the perpbdshe
power of detention was not for the protection oblpusafety.
In my view that is over-simplistic. The purposetlod power of
deportation is to remove a person who is not egtitb be in
the United Kingdom and whose continued presencddwvoot
be conducive to the public good. If the reason why
presence would not be conducive to the public gedzkcause
of a propensity to commit serious offences, prodecof the
public from that risk is the purpose of the depotaorder and
must be a relevant consideration when determinihg t
reasonableness of detaining him pending his remaval
departure.”



88. He reached this conclusion, and overruled the aercisf Calvert-Smith J that the
claimant’s detention had been unlawful for parthef period in question, at [58]-[59]:

“58. The period of A’s detention after he would ertivise have
been entitled to release at the end of his cudtedigence was
lengthy. However, throughout that period it wohlave been
possible for him to be transported to Somalia, éf Had not
refused to go, and there was moreover some progdtie
Home Secretary being able to carry out his enforeadoval,
although there was no way of predicting with coafide when
this might be. In the meantime, on the judge’difigs, the
risk of A absconding if he were at liberty was aghhas it
could be. There was also a high risk of him rexading, and,
given the nature of his previous offending, thisuldohave
been a very worrying prospect. For the reasoreadir given,
it was in my view wrong in principle to offset agsai those
factors A’s reasons for not wishing to return tortadia. These
were irrelevant to the lawfulness of his detentiom
circumstances where his return would not have iresla
breach of the Refugee Convention or the Europeavé&idion.
| accept also the argument on behalf of the Honuee®ary that
the misleading statement made by Home Office @il$cito
which | have referred, cannot be said to have maAde
detention unlawful.

59. | would hold that the period of A’s detentiatespite its
length, was in the circumstances reasonably negefsathe
purposes of the deportation order and so lawfulvould
therefore allow the Home Secretary’s appeal. ...”

89. Longmore LJ agreed with the judgment of Toulson Kdene LJ agreed that the
claimant’s refusal to accept voluntary repatriatieais a factor relevant to rendering
his detention lawful throughout the whole periodjurestion, albeit he did not regard
it as of fundamental importance: [79]. At [82] raadsthis:

“The combination of these two factors, namely ayvagh risk
of absconding if released and a high risk of sererlffending,
must be seen as justifying allowing the Secretdritate, in
the words of Simon Brown LJ iR (I), “a substantially longer
period of time within which to arrange the detaise®moval
abroad” (paragraph 29). Whether the length ofrd&te up to
and including the “middle period” was nonethelesdang as
to be unreasonable and thus unlawful is far frorsyet
determine. | recognize that it must be exceptidnategard
lengthy administrative detention as lawful whenr¢his some
prospect of removal but no clearly predicted date it.
However, when one adds to the assessment thehfaicthis
detainee could have returned voluntarily to Somabli& had
refused to do so, it seems to me that the answsetdhbe that
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his continued detention was still reasonable. He i in his
own hands to secure his release from detentiorhbgpsing to
return voluntarily.”

In I, to which Keene LJ referred, Simon Brown LJ (aghen was) also accepted the
relevance of a claimant’s refusal to accept volyntapatriation as one factor bearing
on the question of the reasonableness of a pefiodmigration detention: [30]-[31].
On the facts of that case, the possibility of vtduyp return (in that case, to
Afghanistan) had arisen only right at the end & geriod and was discounted by
Simon Brown LJ as a factor of any weight for theason ([32], [37]; cf [41] per
Mummery LJ and [50]-[52] per Dyson LJ).

In the light of these authorities, | conclude ttred refusal of the Claimant to agree to
sign a disclaimer indicating his willingness touret voluntarily to Somaliland so as

to allow the Secretary of State to remove him therde period when only voluntary

returns were possible was a factor of consideraldght tending (alongside other

factors, reviewed below) to justify the detentidntlee Claimant. The present case is
similar in that regard té& (Somalia)

That leaves the third condition for a potentialbcsessful removal, namely that the
Somaliland authorities would accept the Claimantaagerson having a sufficient

connection with Somaliland as to persuade thenmgteeato his return there. In this

regard, the failure of the Claimant to co-operatih the Secretary of State's attempts
to gather information about his links with Somalias significant in three ways.

First, the failure of the Claimant to co-operatel s obstructiveness mean that he
bears a considerable degree of responsibilityHersituation in which the Secretary
of State found himself over a substantial periotisTis a factor of considerable
weight in support of the legality of his detentiomer a long period of time, by
analogy withA (Somalia) As with the significance to be attributed to &usal to
agree to voluntary return in that case, the welghte attached to this factor seems to
me to be natural, in light of the basic considerati that there is a strong public
interest in maintaining fair and effective immigoat controls; the 1971 Act
specifically provides for the Secretary of Statestek to remove persons on the
ground that it is conducive to the public good unde 3(5); and the Act confers
powers upon him under paragraph 2 of Schedule @etain persons precisely to
ensure the effective implementation of such costamid decisions to remove persons
on such grounds. It would undermine fair and eifectimmigration control and the
proper implementation of the Secretary of Statelsgus to act in the public interest if
a person who is for good reason to be removed ctwyldvithdrawing co-operation
when it is required for some aspect of the remq@vatess, defeat that process and
procure his release from immigration detention.sTikinot to say that detention can
be maintained indefinitely on the basis that anviddal will not co-operate with the
removal process in some necessary way (comiRdiashir) v Secretary of State for
the Home Departmen2007] EWHC 3017 (Admin)): the relative weight lte given

to other factors, and in particular the individsahterest in being at liberty, will
increase over time and eventually outweigh thisoladut if there is a wilful failure
on the part of an individual who is to be removedcb-operate in some necessary
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aspect of the removal process, that will usuallyabhemportant consideration to be
taken into account when assessing the continueditiegr otherwise of his detention.

On the particular facts of this case, in the estdges of his immigration detention the
Claimant misrepresented that he was from MogadisbtiSomaliland. This created
doubt about his origins at the outset, and divettedSecretary of State away from
considering removal to Somaliland. After the Clamnaccepted that he was from
Somaliland, he was evasive in providing full det@bout his parents and failed to co-
operate by providing important details about hencfwhich he had ready means of
finding out, throughout his detention) until lateaii2007.

Secondly, once the Claimant acknowledged that reiwdact from Somaliland, the
Secretary of State had reasonable grounds foritignthat it might be possible to
obtain further information from him about his contiens with Somaliland. At that
stage, the lack of co-operation on the part ofGte@mant fostered the impression that
he might well have significant information which beuld provide, but which he was
deliberately withholding (his was not a case ofeaspn being fully candid with the
Secretary of State, who could then be confident there genuinely was no more
useful information likely to be extracted). In tleosircumstances, the Secretary of
State was entitled to continue to press the Clairf@rinformation to try to get to the
bottom of what he could or could not provide.

The impression that the Claimant might well be abhe willing to assist the
Secretary of State, if he wanted to, was suppdijedccasions on which he appeared
to soften his stance and to indicate that he waalebperate, only to retreat into
obstruction again (see para. [48(8)] and [48(1BYv&). It was also supported in May
2007 by his willingness to instruct his solicitorgeek to obtain information from his
family and himself in an effort to answer the S&ang of State’s questions in the
letter of 14 May 2007. In the light of these gessyrthe Secretary of State had
reasonable grounds to believe that pressing then@id for more information might
be productive.

Thirdly, the lack of co-operation and obstructivenealisplayed by the Claimant
constituted objective grounds supporting the Sacyeaif State’s assessment that there
was a serious risk that he would abscond in omleleteat the removal process if he
were released: comparandA (Somalia)

The main thrust of Simon Brown LJ’s judgment lirvas to emphasise that the
reasonableness of a period of detention pendingovaimwill depend on the
circumstances of the particular case (see [29piaghWoolf J inHardial Singh), and
that a range of circumstances might be relevabettaken into account in reaching a
conclusion. The degree of risk of absconding aeditgree of risk of re-offending, as
well as the seriousness of the re-offending in peos all have a bearing on the
guestion. The higher those risks and the more setive possible offending which is
in contemplation, the longer will be the perioddetention allowed under Schedule 3
to the 1971 Act to enable the Secretary of Stateek to arrange the detainee’s
removal abroad: [29]. The likelihood or otherwibdattremoval will in fact prove to
be possible is also relevant, as is the periodnoé¢ tduring which the claimant has
already been subject to immigration detention: [3fje refusal of the claimant to
cooperate with the process for his removal is alselevant factor to be added to the
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list. The burden is on the Secretary of State tesfyathe court on the balance of
probabilities that the claimant is being properyained “pending removal”: [37].

On the particular facts of that case, Simon Brownchnsidered that the claimant’'s
detention had become unlawful after some 16 momttmustody. The claimant had
been convicted on two counts of indecent assault sentenced to three years
imprisonment. Simon Brown LJ made reference tdfaleethat, while in immigration
detention, the claimant had been subject to theesanson regime as a convicted
prisoner ([18]), but did not explicitly identify &#h as a relevant factor in the
assessment. In my view, however, it is a factorcWhs capable of having some
weight in the overall assessment, depending orpérgcular circumstances of the
case (for example, it may tend to reduce the sagante of this factor when the
individual’'s own conduct caused him to be allocai@dn ordinary prison and thus
made subject to an ordinary prison regime, as oedun the present case from 14
May 2007).

The judgment of Dyson LJ confirms that the condisian which a person is detained
may be a relevant factor: see [48] and [56]. Af [4& said:

“It is not possible or desirable to produce an estiae list of
all the circumstances that are or may be relevatitd question
of how long it is reasonable for the Secretary @ft&to detain
a person pending deportation pursuant to parage{ph of

schedule 3 to the Immigration Act 1971. But in wigw they
include at least: the length of the period of detem) the nature
of the obstacles which stand in the path of ther&daxy of
State preventing a deportation; the diligence, dpead
effectiveness of the steps taken by the Secrethi$tate to
surmount such obstacles; the conditions in whiehdatained
person is being kept; the effect of detention om land his
family; the risk that if he is released from detenthe will

abscond; and the danger that, if released, he awithmit

criminal offences.”

Dyson LJ reached the same conclusion as Simon Btdwne. that the detention In
had become unlawful) in circumstances where he ideredd that there was no
evidence that the claimant was liable to re-offeardt] only a risk (but no probability)
that he would abscond: [56]. Mummery LJ dissented, the grounds that he
considered that there was a probability that tln@nt would abscond ([43]), and
that in the sensitive negotiations with countriegghbouring Afghanistan to allow for
returns to Afghanistan it could not be said thatsthnegotiations would probably fall
through and that there was no real prospect orilpbigsof the Secretary of State
being able to operate the machinery for removirg dlaimant within a reasonable
period ([44]).

It is clear from these judgments that the lawfutnelsan individual’s detention for the
purposes of removal depends upon an overall asses$ram time to time of a range
of factors. As is emphasised in all the authorjtieach case depends upon its own
particular facts.
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My evaluation of the legality of the Claimant’s éetion in the present case is as
follows. He had been convicted of serious (albeit very serious) offences. He had
given every sign of being a repeat offender. Onetvidence available throughout his
detention, the Secretary of State was entitlece¢@and the risk of his re-offending in

potentially serious ways as high.

Miss Dubinsky submitted that | should have regawdthie later conduct of the
Claimant, after his release on 21 August 2007 thadact that he had not re-offended
since then. She said that since the court is tthgejwf whether the Secretary of State
in fact had reasonable grounds to detain (as exgdain Youssefind A (Somalia),
the court is not bound to confine its assessmetite@icture which presented itself to
the Secretary of State, but can look at the mattae widely, including by looking at
things which happened after the period of detention

| do not accept this. In my view, although the ¢asithe judge of whether reasonable
grounds for detention existed at any particulanpwi time, it makes that assessment
by reference to the circumstances as they preseh&dselves to the Secretary of
State. The Secretary of State needs to have mdaassessing the legality of his
actions at that time, in order to know what hisaleduty is. Rule of law values
indicate that the Secretary of State should beleatio take advice and act in light of
the circumstances known to him, without fear of nigeicaught out by later
circumstances of which he could have no knowledge.

Further, the legality of detention may in princife tested in court at any time while
it continues, (when the court invited to assessilitof necessity have regard to the
circumstances as they present themselves at tha} #s well as after it has come to
an end. But Miss Dubinsky’s proposed approach woudgn that the answer about
the legality of detention at a given point in timeuld vary, depending on when the
individual went to court. In my view, this would Ipeofoundly wrong as a matter of
principle. The individual's detention must either lawful or not at that given point in
time; it cannot be (apparently) lawful when testedn but at the same time be
inchoately or potentially unlawful, depending oreets occurring perhaps months or
years later. Indeed, on the logic of Miss Dubinsk@grgument, it would also be
relevant if later still the individual did in faehgage in further criminal behaviour (as
is now alleged against the Claimant, in respecinofdents in 2009) — then the
lawfulness of the individual's detention on dateould change depending on whether
a court looked at the position on datéself (when the court would necessarily have
to look at the circumstances as they appearedaatithe and might, say, have found
the detention to be lawful), or at a later date dmhperhaps, the individual had been
released and had not re-offended, so that — acwptdithe argument — the detention
on datex might be found in fact to have been unlawful)aba later date still (when,
perhaps, having abstained from offending for aqugrihe individual had gone back
to crime, so that — on the logic of the argumerthe-detention on date might be
found in fact to have been lawful again). That adnpe correct. The law creates
rights which are stable, rather than rights whioh subject to radical uncertainty of
this kind.

The Claimant was also assessed throughout to erashigh risk of absconding if
released from detention. That assessment was dasoand was supported by
objective grounds. The Claimant had breached Ingil\@olated licence conditions in
the past. He was a repeat offender with scant ce$pethe law. He had made it clear
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that he did not wish to be removed to Somaliland &ras uncooperative and
obstructive in relation to the removal process.

The Secretary of State’s assessment that the Giaimauld be likely to re-offend
and to abscond if released was reviewed and erdigeseodically by Immigration
Judges, who are independent of the executive, smidsing the Claimant's
applications for bail. | do not think their rulingsan be faulted. The decisions of
independent judges reviewing the position at thee twith the benefit of submissions
on both sides carry considerable weight in suppgrtine assessment of the Secretary
of State.

Miss Dubinsky submitted that the Claimant couldekahave been released, since
electronic tagging could have been available tovgme his absconding. | do not
accept this. Electronic tagging was considered, Had clearly been rejected as a
solution. Electronic tagging may not always be @ffee to discourage absconding.
Particularly in light of the high risk of abscondithat the Claimant presented, | think
the Secretary of State and the Immigration Judges entitled to think that release of
the Claimant subject to electronic tagging was acuitable and effective way of
meeting the risk that he would go to ground, arad tletention was required.

The Secretary of State made repeated attempts t@inomformation from the
Claimant which could have enabled his removal tm&dand under the agreements
in place with the Somaliland authorities. After iaimant dropped his case that he
was from Mogadishu, it was clear that he acceptet he was indeed from
Somaliland. The Secretary of State was thereforessing the Claimant for
information to support and establish something Whiee Claimant agreed was true.
Although he had left Somaliland as a child, he hadn reunited with his family in
the UK. It is not credible to suppose that he kmathing whatever about his origins
in Somaliland, and in particular that he was noam@of, or could not readily find out
about, his clan background (which is an importesgteat of society in Somaliland).
His obstructiveness when immigration officials sloutp interview him supported the
sense that he might be withholding relevant infdroma and it was reasonable for the
Secretary of State to assess that if pressed funthenight well provide information
which could be put to the Somaliland authoritiethveiome reasonable prospect of it
being accepted by them. That impression was suggbdny the fact that at times the
Claimant appeared to indicate that he was on tim pd being cooperative, but then
reverted to being unhelpful. It was also suppoftigdhe Claimant’s reaction to the
hearing before Collins J on 8 May 2007 and to #tet of 14 May 2007, in which the
Secretary of State set out his questions, whiclCthenant then took steps to answer,
including by reference to his family as necessharyny view, the Secretary of State
was entitled at that stage to pursue these avesfuesjuiry, which it seemed might
well lead to the provision of better information ialn could be put to the Somaliland
authorities.

The Secretary of State was entitled to hold thevuieat the 2003 MOU and 2007
MOU were not a dead letter, but provided a realisind viable possibility that
removals could be effected to Somaliland in appabd@rcases (see paras. [29] — [39]
and [79] — [83] above). There was also a viablgedar the Claimant’s removal to
Somaliland throughout the period, either on thasbakvoluntary return or, later on,
also on the basis of enforced return.
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These all seem to me to be powerful factors indawd justifying the detention of the
Claimant and supporting its legality. Against themowever, must be weighed the
very long period of time during which the Claimaméas subjected to immigration
detention and the ordinary prison conditions inalihihe was being held from mid-
May 2007. | consider that this latter factor iscofmparatively lesser weight, because
the Claimant had brought about his own transfanf@olnbrook IRC to secure prison
conditions by his refusal to accept the rules amwkrols in place at the centre (see
paras. [61] — [64] above).

The long period of time over which the Claimant w@stained is a factor of
considerable and increasing importance as thetsitu@ragged on. In my view,
especially in the latter stages (from late 2008) Secretary of State should have been
giving particularly anxious consideration to thesgtion whether it remained viable to
suppose that there was a realistic possibilityevhaval to Somaliland, such as to
justify the detention of the Claimant. Apart fraifme inherent unattractiveness of
continuing to detain the Claimant at that stageraftich a long period of detention, an
Immigration Judge had given warning at the bailrimgaon 25 January 2007 (para.
[54] above) that the situation should be resoleahs

In my judgment, the sending of the letter of 14 N2&p7 (with the support of Collins
J at the hearing on 8 May 2007) represented aatliged final opportunity to seek to
obtain additional helpful bio-data from the Claimmate had already been in
detention for a very long time by then, but by wmwting positively to the letter
appeared to indicate a new-found willingness tmperate. The witness statement of
Ms Tanna of 25 May 2007 made it clear that she thkdn further inquiries of his
family as far as could reasonably be expected ti@first time, the appearance was
given that the Claimant was seeking to be candibhetpful, and that serious steps to
assist the Secretary of State had been taken.

Particularly after the long time in which the Clam had been in detention at that
stage, | consider that this final provision of imf@tion by Ms Tanna and then by the
Claimant at interview on about 29 May 2007 showgehbrought matters to a head.
The Secretary of State then had as much informatsoit was ever likely he could

obtain, and he had the benefit of the new impeatuseiations with the Somaliland

authorities created by the signing of the 2007 MQUe internal assessment on 5
June 2007 was that the Claimant’'s case shouldela¢ett as a priority. The Secretary
of State was entitled to a short period after toiggive the new situation careful

consideration, to consider whether any further aesnof inquiry might be possible

and whether any viable approach to the Somalilartkdoaities might be made on the
basis of the information which was available. In wgw, that period should not have
exceeded 14 days.

There is no evidence to suggest that at that steege was any realistic way forward
which might have allowed the Claimant’s removalSomaliland. The information
available was assessed to be insufficient. At ploait, there was no serious prospect
of supplementing it. Rather, the case seems sinpljave been allowed to drift
towards the increasingly likely grant of bail whigventually occurred. In my
judgment, therefore, the Claimant’'s detention bexamlawful from 20 June 2007.
He is therefore entitled to damages for false isgorment for the period from 20 June
2007 to his release on 21 August 2007, to be asdekshould indicate that there is
nothing | have seen on the evidence before me wwimhld warrant an award of
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between 20 June 2007 and 21 August 2007 was urlawfu

Ground (3): detention in breach of the Secretarptate’s policy in the OEM
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| do not think that there is any substance in #ftisrnative ground of challenge to the
lawfulness of the Claimant’s detention. It addshimgg to the Claimant’s main case
under grounds (1) and (2). The OEM stated thatntiet® should be used sparingly
and for the shortest period necessary. In my viavihe circumstances of this case,
this does no more than state in somewhat diffetemhs the position under the

general law. The Claimant could only lawfully betaleed under paragraph 2(3) of
Schedule 3 to the 1971 Act if there were objectiveunds for thinking that it was

necessary to do so to ensure that the SecretaBtabé’s powers of removal could

effectively be implemented. | have found that theeze such objective grounds up to
19 June 2007, but not beyond. Alternatives to detensuch as release with

electronic tagging were considered and were ragjeds good grounds. There were
strong reasons in the Claimant’s case to asseshah@osed a high risk of absconding
and a high risk of re-offending, and in such cirstences detention was clearly the
most appropriate solution to ensure effectivenésiseoremoval process.

Miss Dubinsky submits that there is no evidencthanearly stages of the Claimant’s
detention, before April 2006, of any consideratimng given to electronic tagging.
She says that this gives rise to a distinct arganibat the Claimant’s detention was
unlawful in that early period because the Secret#rystate failed to consider a
relevant consideration, identified as such in tieMO(the availability of tagging, in
combination with the availability of hard cases o for the Claimant from NASS
if he were released), when deciding to maintaindagention. (On the information
available to me, electronic tagging was only a ficatoption from about July 2005,
so Miss Dubinsky’s argument is applicable from thetil about April 2006).

In my view there are two answers to this submisdianrst, | do not draw the inference
that no consideration was given to electronic taggbefore April 2006 simply
because there was no explicit reference to it psssibility in the papers. The range
of options available for dealing with persons fgcateportation are limited and will
be well known to the immigration officials and Imgration Judges dealing with such
cases. The probability is that they do in fact hewenind the range of options when
deciding what to do in any given case — they ateobhbged to set them out each time
by rote, especially if the circumstances are sughogoint clearly to one particular
conclusion, that detention is required (as in tiaise).

Secondly, even if | were wrong about that, it woualat follow that the Claimant’s
detention was unlawful or that this point could ot a claim in false imprisonment
during the relevant period. A question would angeether the error by decision-
makers in failing to have regard to that considenatvas causative of the detention of
the Claimant. If he would have been detained fardgeeasons even if the error had
not occurred, his detention would be lawful: #dmli No. lat [129]ff, where Davis J
reviews the relevant authorities. In this cases dear that the decision throughout the
relevant period would have been to detain the Glaimthat is what happened in
April 2006 and thereafter when electronic tagginasvexpressly considered both by
immigration officials and an Immigration Judge.
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Next, | refer to section 38.10.1 of the OEM (“Crnigefor detention in prison”). This
was not at the forefront of the Claimant’s case thiede was little debate about it. The
Claimant was detained in ordinary prison at thet stahis immigration detention and
at the end of it. The policy is expressed to apgpbrmally” (and see the introduction
under the heading “General” in section 38.1, stptimat alternatives to detention
would be used “wherever possible”). The policy eams no absolute assurance that
immigration detention will only ever take place immigration removal centres
(rather than prison) other than in the circumstanegerred to in section 38.10.1. If
the Secretary of State is for some reason confdontth a situation in which a person
subject to immigration control is properly to betadeed under the powers in
Schedule 3 to the 1971 Act to ensure his effeateraoval, and the only available
place to detain him is prison, the terms of the O&@d/inot prevent the Secretary of
State from lawfully ordering his detention in pmsd his is what appears to have been
the position in the first phase of the Claimantsnigration detention.

The reason for his detention in prison from 15 NP7 until his release was his
violation of the rules at Colnbrook IRC and incitemh of others to do the same. In my
view, this was a matter which in fact fell withihet terms of section 38.10.01, since
his actions were intended to cause the authoiiii¢ise IRC to lose control in it, and

produced that result for a significant period ofi¢i That was an incident of serious
disorder, which undermined proper control in th&€ IR a fundamental way. That

was clearly the view of the management of the IRGany event, the IRC (which is

privately run) refused to hold the Claimant anygen so the position would again

appear to have been the same as for the initi@gobbhis immigration detention.

Alleged breach of the Prison Rules

123.

The Claimant says that in the initial phase ofimsnigration detention in 2004 he
remained in prison, and whilst there was detainea ¢ell with convicted prisoners in
breach of the applicable Prison Rules. Mr Paynangisbthat this complaint ought
properly to be directed against the prison goveratirer than the Secretary of State. |
agree. The Claimant is not entitled to relief agathe Secretary of State in relation to
this complaint.

Conclusion

124.

| find that the Claimant is entitled to damages fidse imprisonment from 20 June
2007 until his release on 21 August 2007 and teecadation that he was falsely
imprisoned over that time. | dismiss his claimsrfwre extensive relief.



