EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

FOURTH SECTION
PARTIAL DECISION
AS TO THE ADMISSIBILITY OF

Application nos. 24027/07, 11949/08 and 36742/08
by Babar Ahmad, Haroon Rashid Aswat, Syed TahlaaAhs
and Mustafa Kamal Mustafa (Abu Hamza)
against the United Kingdom

The European Court of Human Rights (Fourth Sectiaitting on
6 July 2010 as a Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Giovanni Bonello,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Ledi Bianku,
Mihai Poalelungijudges,
and Lawrence Earh\§ection Registrar
Having regard to the above applications lodged OnJune 2007,
5 March 2008 and 1 August 2008,
Having regard to the interim measures indicatedeurRiule 39 of the
Rules of Court,
Having regard to the decision to grant prioritythe above application
under Rule 41 of the Rules of Court,
Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicants,
Having deliberated, decides as follows:
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THE FACTS

1. The present decision relates to three appbieati nos. 24027/07,
11949/08 and 36742/08.

The first application was lodged on 10 June 2007 twg British
nationals, Mr Babar Ahmad (“the first applicanthdaMr Haroon Rashid
Aswat (“the second applicant”). They were both biora974.

The second application was lodged on 5 March 2G0BIbSyed Tahla
Ahsan (“the third applicant”), who is also a Bititieational. He was born in
1979.

The third application was lodged on 1 August 20G8Nir Mustafa
Kamal Mustafa, known more commonly as Abu Hamzaeg“fourth
applicant”). He was born in 1958. His nationaliyim dispute. He contends
that he was deprived of his Egyptian nationalitythe 1980s; the United
Kingdom Government maintain that he still has Egyptnationality.
The Government have decided to deprive him of higsB citizenship and
he is currently appealing against that decisiore Government anticipate
that a full hearing of that appeal will take plate¢he end of 2010.

2. The first, second and third applicants are gmted by Ms G. Peirce,
a lawyer practising in London with Birnberg Pieared Partners, Solicitors,
assisted by Mr E. Fitzgerald Q.C. and Mr B. Coopeynsel. The fourth
applicant is represented by Ms M. Arani, a lawyecfising in Middlesex.
The Government are represented by their Agent, MAalton of the
Foreign and Commonwealth Office.

3. The first and third applicants are currentlyadtedd at HMP Long
Lartin. The second applicant is currently detaiédroadmoor Hospital
and the fourth is currently detained at HMP Belrhars

A. The circumstances of the case

The facts of the case, as submitted by the partiay,be summarised as
follows.

1. The United States' indictments

4. The applicants have been indicted on variousgesaof terrorism in
the United States of America. They are the subpédtvo separate sets of
criminal proceedings. The first set concerns th& fapplicant, Mr Ahmad,
and the third applicant, Mr Ahsan, who were indictey Federal Grand
Juries sitting in Connecticut. The second set okcgedings concerns the
second applicant, Mr Aswat, and the fourth applic&bu Hamza, who
were indicted by Federal Grand Juries sitting i@ 8outhern District of
New York. The details of each indictment are settmlow. On the basis of
each indictment, the United States Government tqdeeach applicant's
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extradition from the United Kingdom. Each applicdhén contested his
proposed extradition in separate proceedings ifctigdish courts.

a. The indictment concerning the first and third aplicants

5. The indictment against the first applicant wastumed on
6 October 2004. It alleges the commission of faloriies between 1997
and August 2004: conspiracy to provide materialpsup to terrorists;
providing material support to terrorists; conspyaa kill, kidnap, maim or
injure persons or damage property in a foreign ttgumand money
laundering. On 28 June 2006, a similar indictmeas wneturned against the
third applicant, save that the charge of moneydaung was not included.
For both indictments, the material support is ate¢p have been provided
through a series of websites whose servers weredbes Connecticut.
The charge of conspiracy to Kill, kidnap, maim mjure persons or damage
property in a foreign country is based on an aliegahat the first and third
applicants were in possession of classified US Naaps relating to a US
naval battle group operating in the Straits of Hazrm the Persian Gulf and
discussed its vulnerability to terrorist attack.

b. The indictment concerning the second and fourtlapplicants

6. The indictment against the fourth applicant waturned on
19 April 2004. It charges him with eleven differecbunts of criminal
conduct. These cover three sets of facts.

7. The first group of charges relate to the takofigixteen hostages in
Yemen in December 1998, four of whom died duringescue mission
conducted by Yemeni forces. The indictment chatpesfourth applicant
with conspiracy to take hostages and hostage takmclgrelates principally
to his contact with the leader of the hostage gk&bu Al-Hassan, before
and during the events in question. Several of th&dye-takers were tried
and convicted in Yemen in May 1999. Abu Al-Hassad &wvo others were
sentenced to death and a fourth to twenty yeargrisonment.
The execution of Abu Al-Hassan took place on 1700et 1999. In 1999
investigations also took place simultaneously ia tnited Kingdom and
the United States. In the course of the Britishestigation, the fourth
applicant was arrested and interviewed betweenntb 18 March 1999.
Officers from the Metropolitan Police flew to Yemé&m conduct inquiries.
One of the hostages, Mary Quinn, was also intermtkewy the Federal
Bureau of Investigations and detectives from Saodtl¥ard. The British
investigation then concluded that, while links bedw the applicant and the
hostage takers were established, evidentially itiles Iproved inconclusive
and relied heavily on information gathered from Yasminsources which
would not ordinarily be admissible during a Britigtal. It also appears that
no further action was taken in the American ingzdion at this time.
Then on 22 October 2000, Ms Quinn recorded an \Jiger with the
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applicant in London and, when this became availabtbe FBI in 2003, the
American investigation recommenced, leading toaihy@icant's indictment.

8. The second group of charges relates to theumbrad violentjihad in
Afghanistan in 2001. The indictment alleges that flourth applicant
provided material and financial assistance to bi®ers and arranged for
them to meet Taliban commanders in Afghanistanthia respect, four
counts of the indictment charge him with providangd concealing material
support and resources to terrorists and a foregmrist organisation and
conspiracy thereto. A further count charges himhwibnspiracy to supply
goods and services to the Taliban.

9. The third group of charges relates to a coaspito establish phad
training camp in Bly, Oregon between June 2000 Bredember 2001.
Two counts charge the fourth applicant with pravgdiand concealing
material support and resources to terrorists aodighng material support
and resources to a foreign terrorist organisat®in(aeda); a further two
counts charge him with conspiracy to the main two
counts. On 12 September 2005, a superseding nneitt was returned
which named and indicted the second applicant asfdbrth applicant's
alleged co-conspirator in respect of the Bly, Oregaharges.
On 6 February 2006 a second superseding indictmvastreturned, which
indicted a third man, Oussama Abdullah Kassir, aso&onspirator in
respect of the Bly, Oregon charges.

10. A principal prosecution witness in relationtte Bly, Oregon and
Afghanistan charges is Mr James Ujaama, a UnitedeStnational, who
was originally indicted as a co-conspirator in extpof those charges. It is
alleged by the United States Government that thetHoapplicant arranged
for Mr Ujaama to travel to Afghanistan with anotloeiginal co-conspirator,
Feroz Abassi, and to meet a Taliban commander wieh purpose of
participating in violentjihad. Mr Abassi was captured in Afghanistan,
detained there and then transferred to the Uniteede$ naval base at
Guantanamo Bay, Cuba. He was later returned toUthieed Kingdom.
Mr Ujaama subsequently entered into a plea agreerties alleged by the
second and fourth applicants that Mr Ujaama wasceakeinto providing
evidence by the threat of being sent to the UrBdes’ detention facility at
North Carolina brig. In addition, it appears thaybject to the plea
agreement, the United States Government agreedfttdhé “special
administrative measures” (or SAMs) to which Mr Ujea had been
subjected. These are additional security measuhgshvean be imposed on
persons detained in federal prisons. The measmasde, but are not
limited to, housing the defendant in administratiletention and restricting
the defendant's correspondence, visiting rightatamas with the media, or
telephone use. Although reviewable annually they d@ continued
indefinitely. It further appears that in the plegreement, the United States
agreed to forego any right it has to detain Mr Wjaaas an enemy
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combatant. Mr Ujaama was previously sentenced tm tyears'
imprisonment. He later left the United States wlation of his parole terms
and was re-arrested. According to information paedi by the United States
Government, he is due to be resentenced in spfihQ 2

11. Mr Kassir, a Swedish national, was extraditedhe United States
from the Czech Republic in September 2007. Hi¢ brégan in the Federal
District Court for the Southern District of New Yoon 13 April 2009.
In an affidavit of 22 October 2009, the Assistamiitedd States Attorney
responsible for the case, Mr Eric Bruce, statedt, tHaefore the
commencement of the trial, one week had been spemiry selection to
ensure each juror would be fair and impartial. Bgrihe trial, Mr Ujaama
gave evidence and, according to Mr Bruce, had baess-examined
vigorously by defence counsel but not a single tioleshad been asked
regarding ill-treatment or coercion by the Unitetat8&s Government.
On 12 May 2009, Mr Kassir was convicted on five msurelating to the
Bly, Oregonjihad camp conspiracy. He was also convicted of a furshe
counts relating to the operation of terrorist wadsiOn 15 September 2009,
after submissions from Mr Kassir and his defencensel, the trial judge
sentenced Mr Kassir to the maximum permissibleese@ on each count.
Mr Bruce further stated that, because a life se@enas the maximum
permissible sentence on two of the counts, Mr Kdsad effectively been
sentenced to a term of life imprisonment.

12. In the course of the fourth applicant's extraid proceedings in the
United Kingdom, one of the fourth applicant's amagi co-conspirators in
respect of the Afghanistan charges was identifeetba Al-Shaykh Al-Libi.

It is alleged by the fourth applicant that Mr AlbLihad been arrested in
Afghanistan sometime after 11 September 2001 asd @hnsferred to
Guantanamo Bay whence he was subjected to extremydrendition to
Libya and Egypt. According to various newspapewore) Mr Al-Libi was
later sentenced to life imprisonment in Libya; dhMay 2009, the Libyan
media reported that he had committed suicide sopri

2. The applicants' extradition proceedings in thateld Kingdom

a. Extradition proceedings against the first appliant

13. The first applicant was arrested in London ohugust 2004 on the
basis of an arrest warrant issued under sectionfBe Extradition Act
2003 (see paragraph 54 below).

14. On 23 March 2005, the United States Embassyoimdon issued
Diplomatic Note No. 25. Where relevant, the noteves:

“Pursuant to Article IV of the Extradition TreatyeBveen the Government of the
United States and the Government of the United #mg of Great Britain and
Northern Ireland, the Government of the United &tdtereby assures the Government
of the United Kingdom that the United States willither seek the death penalty
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against, nor will the death penalty be carried @gainst Babar Ahmad upon his
extradition to the United States.

The Government of the United States further assine$overnment of the United
Kingdom that upon extradition to the United Statabar Ahmad will be prosecuted
before a Federal Court in accordance with thedatoply of rights and protections
that would otherwise be provided to a defendarihgasimilar charges.

Pursuant to his extradition, Babar Ahmad will net firosecuted before a military
commission, as specified in the President's Mili@rder of November 13, 2001; nor
will he be criminally prosecuted in any tribunal aourt other than a United States
Federal Court; nor will he be treated or designaedn enemy combatant...”

15. At the extradition hearing before the Seniostiiet Judge, the first
applicant arguednter alia, that the risk of the death penalty being imposed
remained since he could be tried on a superseditigtment. He further
argued that he remained at risk of being designaesl an
“enemy combatant” pursuant to United States MpyitaDrder No. 1
(see paragraph 67 below) and that he remainedsktafi extraordinary
rendition to a third country. He also argued tina&tré was a substantial risk
that he would be subjected to special adminisiativeasures whilst in
pre-trial detention in a federal prison. He argtieat these measures could
involve solitary confinement and restrictions ormeounication with his
legal representatives in violation of Articles 3lahof the Convention.

16. In a decision given on 17 May 2005, the Sebistrict Judge ruled
that the extradition could proceed and thater alia, the first applicant's
extradition would not be incompatible with his riglunder the Convention.
In respect of the first applicant's argument conicey the risk of the death
penalty being imposed, the Senior District Juddd he follows:

“As far as the Civilian Courts are concerned, |déve assurance of the Prosecutor
that there is no intention to prefer a supersedidgtment or amend the charges to
include matters which would render the defendatiléi to the death penalty. | have
also been provided with Diplomatic Note 25 whickes a categorical assurance that
the death penalty will not be carried out. | hasadhed the conclusion that the risk of
this being imposed by a Civilian Court is negligilaind the court is entitled to rely on
the Prosecutor's undertaking and the DiplomatieNot

17. As to the first applicant's arguments in respefc the risk of
designation as an enemy combatant and the risktcdagdinary rendition,
the Senior District Judge held:

“I am satisfied that the defendant meets the daitevhich would permit the
President of the United States of America to peapmake an order designating the
defendant as an enemy combatant who could thertandd and tried by a military
tribunal. If such an order were made there is astauitial risk that the defendant
would be detained at Guantanamo Bay or subjectedretaition to another
country...l have had to consider the status of][Diplomatic Note. | am satisfied
whilst it does not provide any personal protectiorthis defendant; the Diplomatic
Note does bind the American Government, which idetuthe President of the United
States. As such | am satisfied that the risk ofoeder being made under Military
Order No. 1 is almost entirely removed. Althougthdve received evidence of
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extraordinary rendition to another State, the [EhiStates] Government denies that
such action takes place. If such steps do takeeglaen satisfied that in this case, in
light of the undertaking not to invoke Military GedNo. 1, the risk of extraordinary

rendition is negligible.”

18. In considering the first applicant's argumenetating to the risk of
special administrative measures, the Senior Disfucilge noted that the
United States Government had not attempted to ddvag special
administrative measures could be applied but hgdear that there was
judicial control to see that communication pasdiegween the defendant
and his lawyers, although monitored, did not redbh prosecution.
The Senior District Judge found the applicationspgcial administrative
measures to be the greatest ground for concerrcdndluded that a trial
could still be properly and fairly conducted with@uviolation of Article 6.

19. The Senior District Judge concluded as follows:

“This is a difficult and troubling case. The [figpplicant] is a British subject who is
alleged to have committed offences which, if thilemce were available, could have
been prosecuted in this country. Nevertheless theefBment of the United States are
entitled to seek his extradition under the termshef Treaty and | am satisfied that
none of the statutory bars [to extradition] apply.”

Accordingly, he sent the case to the SecretarytateSor his decision as
to whether the first applicant should be extradited

20. On 15 November 2005, the Secretary of State {Mrke) ordered
the first applicant's extradition. The first applit appealed to the High
Court (see paragraphs gbseqbelow).

b. Extradition proceedings against the second apmlant

21. On 7 August 2005 the second applicant was tadda the United
Kingdom, also on the basis of an arrest warranteidsunder section 73 of
the Extradition Act 2003, following a request fds provisional arrest by
the United States.

22. On 20 December 2005, in the course of the ska@pplicant's
extradition hearing, the United States EmbassyesDiplomatic Note
No. 114 which provided identical assurances todhmsvided in respect of
the first applicant, save that no assurance wasiged in respect of the
death penalty.

23. The Senior District Judge gave his decision5odanuary 2006.
Referring to his findings in the case of the fagplicant, he found that the
risk of an order being made under Military Order. Mdavas removed by the
Diplomatic Note. He also found that, despite thekriof special
administrative measures, the second applicanésdould be properly and
fairly conducted without a breach of his Articlerights. As to the second
applicant's submission that the use of evidencen fMr Ujaama would
breach his right to a fair trial, the District Jedgpncluded:
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“In the absence of evidence from Mr Ujaama himaslfo his state of mind when he
entered this plea agreement it is impossible towgasther his continuing cooperation
was obtained by threat of either Special Admintstea Measures or indefinite
detention as an enemy combatant. There is, howelsarly an issue which would
have to be resolved at any trial in the United états to whether the evidence was
admissible or whether it should be excluded onbthsis of duress. That must be the
responsibility of the trial court. It may be thhts evidence would not be admitted but
the evidence which goes before a jury in the UniB¢ates must be an issue for the
trial court and not for this court. | am satisfighdit the evidence of Mr Ujaama would
not in itself violate Mr Aswat's rights under Atc6 of the European Convention.”

Having concluded that none of the bars to extraitipplied, the Senior
District Judge sent the case to the Secretary ateSor his decision as to
whether the second applicant should be extradited.

24. On 1 March 2006, the Secretary of State ordeieéxtradition. The
second applicant appealed to the High Court.

c. The first and second applicants' appeals to thdigh Court

25. The first and second applicants' appeals weaedhtogether. In its
judgment of 30 November 2006, the High Court rgdd¢heir appeals.

26. They had argued that it was inevitable thati@we obtained by
torture or inhuman treatment would be used agdiresnh in the course of
any trial in the United States. For example, it wasamon in conspiracy
trials for FBI agents to give evidence of the gehemature of the
conspiracy. This evidence could have been obtdnyetrture of detainees
at Guantanamo Bay and other detention sites. Thgh Bourt found that it
could not know what precisely the evidence wouldabd thus it could not
know in what particular circumstances it might hdeen obtained. In the
absence of such information it was not preparetidio that it would be
distinctly obtained by torture, so that the procegsinst the applicants
would be tainted in violation of Article 6 of theo@vention. The High
Court also distinguished between torture and otbens of ill-treatment
and concluded as follows:

“[While] it is common ground that the law of evidanin federal criminal cases in
the United States does not generally contemplageesttlusion of testimony on the
basis that it has a tainted source, we may reabosappose that the court would
arrive at a proper decision upon any submissionentadit that particular evidence
should be excluded by force of Article 15 of therflice Convention.... the court
would no doubt be amenable to argument that theghweio be accorded to any
particular evidence was greatly lessened, perhepseished, by virtue of its having
been obtained by other forms of ill-treatment.”

In respect of the second applicant's submissioardigg the possible use
of evidence from Mr Ujaama, the High Court heldttteven if Mr Ujaama
had been threatened with special administrativesorea and indefinite
detention, this fell short of a finding that he hadfact been subjected to
cruel, inhuman or degrading treatment.
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27. On the alleged risk that the applicants woddbsignated as enemy
combatants under Military Order No. 1, the High @deld the Diplomatic
Notes bound the United States Government and cbaldelied upon.
The first and second applicants had relied on #ut that two men, Jose
Padilla and Ali al-Marri, who were to be tried inet United States Federal
Courts, had, on the eve of proceedings, been ddsignas enemy
combatants and moved to military custody. The H@gurt distinguished
these cases on the ground that neither man had ebgedited and there
had been no undertakings “given on the internatigtane to another
sovereign State”. On the alleged risk of extracadinrendition, the High
Court found no evidence that any person extraditethe United States
from the United Kingdom or anywhere else had beebssquently
subjected to extraordinary rendition.

28. As to the scope of the notes, the High Cowrhébthat the specialty
rule, by which an extradited person could only bedtin the requesting
state for the crime or crimes for which he had bertradited, provided
adequate safeguards against such a designation. Wdms contained in
Article XII of the 1972 UK — USA Extradition Treatfsee paragraph 53
below) and it was to be presumed that the UnitedeStwould be loyal to
its treaty obligations.

29. Further evidence was also before the High Conrthe extent of
special administrative measures. The evidence dieduan affidavit from
Ms Maureen Killion, of the Office of Enforcement @gtions within the
United States Department of Justice. That offices wasponsible for
reviewing the imposition of such measures by theleFa Bureau of
Prisons. In the affidavit, Ms Killion stated thatitially, all applications for
the imposition of special administrative measurad to be approved by the
Attorney-General. In rare cases, persons held uspecial administrative
measures might be subjected to monitoring of thatitorney-client
conversations but only where the Attorney-Genemd Imade a specific
determination that it was likely that attorney-olieccommunications would
be used to convey improper messages and that tbemition might
reasonably lead to acts of violence or terrorisine Televant regulations
required the Government to employ specific safedgiato protect
attorney-client privilege and to ensure the Governts investigation was
not compromised by exposure to privileged mateflikere had only been
one instance of monitoring of attorney-client conmications and only then
after specific evidence of the misuse of the a#g+dient privilege had
been obtained. Ms Killion also denied that only WMus had been subjected
to special administrative measures; they applied & non-Muslims in
national security and terrorism cases and non-Mhsslivho had made
non-terrorist threats of violence.

30. The High Court found that, according to theeeasv of this Court,
solitary confinement did not in itself constitutehuman or degrading
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treatment. Applying that approach, the evidencendid“begin to establish
a concrete case under Article 3”. On the conformitthe measures with
Article 6 of the Convention, it found that the ingit@on of such measures
was subject to judicial scrutiny and that the rsgbt the accused guaranteed
by the Sixth Amendment to the Constitution of theiteld States provided
sufficient safeguards to protect lawyer-client pege. The Sixth
Amendment was “strikingly similar” to Article 6. hHigh Court criticised
the United States Government for failing to compiyh repeated requests
from the first and second applicants' represergatito provide statistics on
the number of non-Muslims who were subject to sgeadministrative
measures. However, on the basis of Ms Killion'glaffit, it concluded that
there was no evidence that special administratieasures were applied
only to Muslims or that the United States authesitileliberately flouted the
relevant regulations so as to punish Muslim defatgifor their religion.

31. The first and second applicants applied fomigsion to appeal to
the House of Lords. This was refused by the HouselLards on
6 June 2007.

d. Extradition proceedings against the third appli@ant

32. The United States formally requested the eittoad of the third
applicant on 15 September 2006. The extraditionrilgastarted on
20 November 2006 at which date the Senior Disthictge determined that
the third applicant was accused of offences forctwhhe could be
extradited. The case was then adjourned for evalemed argument,
inter alia as to whether the third applicant's extraditioruleidoe compatible
with his Convention rights. The hearing resumedl18nMarch 2007. By
now bound by the High Court's judgment in respédhe first and second
applicants, the Senior District Judge found thag tihird applicant's
extradition would be compatible with the Conventidte accordingly sent
the case to the Secretary of State for his decia®mo whether the third
applicant should be extradited.

33. On 15 May 2007, while the Secretary of Stats w@nsidering the
case, the United States Embassy in London issugaoratic Note
No. 020, which was substantially the same as tiatiged in respect of the
first applicant.

34. On 14 June 2007, the Secretary of State (Dd)Redered that the
extradition could proceed. The third applicant aipe against this decision
to the High Court and also sought judicial reviefattee alleged failure of
the Director of Public Prosecutions for England aidles (“the DPP”) to
consider whether he should instead be tried in Wmited Kingdom.
He relied on guidance agreed between the Attorneye@l of the United
States and his United Kingdom counterparts for hagdcriminal cases
with concurrent jurisdiction between the United gdom and the United
States (see relevant domestic and internationalgavagraph 63 below).
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35. On 10 April 2008 the High Court dismissed thed applicant's
human rights appeal, relying on its ruling in regpaf the first and second
applicants. In the same judgment, it also dismiskisdapplication for
judicial review, finding that the guidance had naplécation to the third
applicant's case. The guidance only applied toscag®ere there had been
an investigation of the case in the United Kingdana the DPP had been
seized of the case as prosecutor.

36. On 14 May 2008 the High Court refused to cegwifpoint of law of
general public importance which ought to be consideby the House of
Lords and also refused leave to appeal to the Holkserds.

d. Extradition proceedings against the fourth appltant

37. The United States requested the fourth appylecaxtradition on
21 May 2004. He was arrested in London on 5 Augk804. On
20 July 2004, the United States Embassy in Londsued Diplomatic Note
No. 57, which assured the United Kingdom Governntaat the United
States would neither seek the death penalty agawostwould the death
penalty be carried out against, the fourth apptican

38. The extradition proceedings were adjournedmiewas convicted
of offences in the United Kingdom and sentenced s&ven years'
imprisonment; they resumed when the criminal ampgalocess was
concluded. The United States Embassy then iss@edh&r diplomatic note
(no. 017) dated 9 May 2007. This gave assurangdsyins similar to those
given in respect of the first three applicantst tha fourth applicant would
be prosecuted before a federal court rather thamlitary commission and
that he would not be treated as an enemy combatant.

i. The District Court proceedings

39. When the case came before the Senior Disuidge for his decision
as to whether the extradition could proceed, thetfoapplicant requested
that further enquiries be made of the Governmenthef United States,
submitting that the extradition request was basedewdence directly or
indirectly obtained through torture. He advanceceg¢hgrounds for the
request. First, in respect of the Yemen chargemadiatained that several of
the hostage-takers who had been arrested anditri¥&men might have
been subjected to torture or ill-treatment. Secomel fourth applicant relied
on the fact that Mr Abassi had been detained inhAfgstan and taken to
Guantanamo Bay, Cuba, where, it was alleged, hebkad tortured and
ill-treated. He produced an affidavit from Mr Abadated 11 May 2007 in
which Mr Abassi set out these allegations. Third, respect of the
Afghanistan charges, the fourth applicant relied tbe fact that the
prosecution's case centred on the allegationstiigafourth applicant had
arranged for Mr Abassi and Mr Ujaama to meet Mri_Adi in Afghanistan
and carry out violenfihad there. He relied on the allegations, set out at
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paragraph 12 above, that Mr Al-Libi had been subgdo extraordinary
rendition.

40. In an affidavit sworn on 4 May 2007, Mr Bruaddressed, among
other matters, the treatment of Mr Abassi. Mr Brataed:

“34. Ferroz Abbasi [sic] was initially apprehended Afghanistan in December
2001, fighting with al Qaeda and the Taliban. Atterwas apprehended, Abbasi was
interviewed by two FBI agents while still in Afghiatan. Abbasi was properly read
his Mirandarights by the FBI Agents, waived those rights iriting, and agreed to be
interviewed by the FBI agents on two occasions fghanistan. A small amount of
information obtained during those two consensu&triuiews in Afghanistanwas
relied upon in the original extradition requesttbg U.S., dated May 12, 2004, in this
matter.

35. After Abbasi was initially detained in Afghatais, he was later transferred to
Guantanamo Bay, Cuba. Nora the information obtained from Abbasi while
detained in Guantanamo Bay was utilized in theinaigextradition request by the
United States. Thus, ABU HAMZA's unsubstantiatetegdtions concerning the
treatment of prisoners in Guantanamo Bay, Cuba,wdrelly irrelevant to these
proceedings.

36. Moreover, solely in order to simplify and exjtedthe proceedings in this
matter, | am identifying the small amount of infation from Abbasi's consensual
interviews with the FBI in Afghanistan, after beingad and waiving his_Miranda
rights, that was relied upon in the original exitiad request in this matter. Because
this information is not necessary to the extraditiequest, | ask that this information
be considered withdrawn from the original extraditpackage. In addition, assuming
a trial solely of defendant ABU HAMZA, the Uniteddfes Government would not
seek to introduce as evidence any prior staten@mnt®nfessions of Abbasi. Indeed,
in a trial against only ABU HAMZA, such statement§ Abbasi would be
inadmissible as hearsay (footnotes omitted).”

The affidavit then set out the information attrigoie to Mr Abassi and
stated that it provided details of events in Afgetan from the time
Mr Ujaama parted company with Mr Abassi to the tiofeMr Abassi's
capture. Mr Bruce then stated that, even withoaittithdrawn information,
there remained ample evidence that the fourth eqmiihad arranged for
and facilitated jihad training and fighting in Afghistan for his followers,
including the testimony of Mr Ujaama and others.

41. In his preliminary ruling on the applicatiomr f disclosure of
29 October 2007, the Senior District Judge fourad there was no conduct
alleged within the extradition proceedings whichsviaunded upon or was
tainted by evidence obtained by torture. For then¥e charges, the Senior
District Judge found no evidence or information teamed in the United
States' extradition request which could have cootaysfrom those tried in
Yemen. The material upon which the request wasdases made up of
admissions by the applicant, evidence given byhibstages, and real and
documentary evidence of the provision of a satetelephone by the fourth
applicant to the hostage takers. There was no measthink that any of that
evidence had been obtained by torture or tainted.dyor Mr Abassi, the
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fact that he was detained in Afghanistan and takgBuantanamo Bay may
well have been sufficient to raise concerns but theited States
Government had expressly informed the court tHak#&rences to evidence
and information given by Mr Abassi had been remofrech the request.
For Mr Al-Libi, the matter of his rendition woulditify investigation if the
extradition proceedings were based on evidenceigedvby him or
information derived from him could have been thauteof torture, but the
United States Government regarded him as a co-cafmpnot a witness
and there was nothing in the extradition requesthvicould plausibly be
information or evidence obtained from him eitheredtly or indirectly
through torture.

42. At the full extradition hearing before the ®erDistrict Judge the
fourth applicant arguednter alia, that his extradition should not proceed
due to the delay in seeking it and the fact thatage defence witnesses
were no longer available, such as Abu Al-Hassas, dbfendant in the
Yemeni proceedings who had been executed. He algoed that his
extradition would be a disproportionate interfereneith his private and
family life guaranteed by Article 8 of the Convemti He further argued
that extradition would give rise to a real riska¥iolation of Article 3 of
the Convention since he would be likely to be dwdiin a “supermax”
detention facility such as the United States Patidgy, Administrative
Maximum, Florence, Colorado (“ADX Florence”). Inigshconnection, he
also relied on his poor health, specifically hipaytwo diabetes, his high
blood pressure, the loss of sight in his right age poor vision in his left
and the amputation of both his forearms. A violatiof Article 3, he
claimed, would also result from the imposition giesial administrative
measures. Finally in respect of Article 3, he atgtleat he was at risk of
re-extradition or deportation to a third countryes he would be subject to
ill-treatment contrary to that Article.

43. The Senior District Judge, in his ruling of Nevember 2007,
rejected all these submissions. There had beerviouws or culpable delay
by the United States and the unavailability of @iertvitnesses and evidence
for the defence would not render any trial unjlisttespect of detention at
ADX Florence the Senior District Judge found tha¢ fourth applicant's
poor health and disabilities would be considered, at worst, he would
only be detained there for a relatively short peraf time. The Senior
District Judge was also not satisfied that speadhinistrative measures
would be applied to the fourth applicant but eveénhey were, he was
bound by the ruling of the High Court in respecttioé first and second
applicants. For Article 8, the gravity and sericess of the allegations
outweighed the inevitable interference with the lappt's family life.
Finally, there was no real risk of re-extraditibfaving concluded that none
of the bars to extradition applied, the Senior istJudge sent the case to
the Secretary of State (Ms Smith) for her deciserto whether the fourth
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applicant should be extradited. She ordered hisraditon on
7 February 2008. The fourth applicant appealechéoHigh Court against
the Secretary of State's decision and against &wugsidn of the Senior
District Judge.

ii. The High Court proceedings

44. Before the High Court, the fourth applicanvated three main
arguments against his extradition. First, he agagued that it would be an
abuse of process to extradite him to the UniteteStsince the case against
him was founded in whole or in part on evidenceawi®#d directly or
indirectly by torture or ill-treatment. Second, &gued that the extradition
would be incompatible with Articles 3, 6 and 8 bétConvention and third,
he argued that the passage of time since the dllejlences meant that the
extradition would be unjust and oppressive.

45. The High Court gave its judgment on 20 Jun@82h which it
dismissed the fourth applicant's appeal. In respktiie contention that the
evidence against the fourth applicant was taingetbtiure or ill-treatment,
the High Court found that the terms of Mr Ujaanpdéa bargain constituted
pressure on him to give evidence but did not remateme within the
realms of ill-treatment or torture. For Mr Abassifound that while there
were reasonable grounds to suspect that he migktlteen tortured, it was
unnecessary to carry out further investigationsrater to ascertain whether
he had been. His evidence was no longer relied apanwould constitute
inadmissible hearsay in the United States. For Mtili, it also found that,
whatever the truth of the allegations as to hisditean and torture, his
involvement in the proceedings would be as a cepmator and not as a
witness against the applicant. On the basis oktfiegings, the High Court
concluded that:

“[T]he stark reality is that when the possible wdedirect 'torture' is addressed, it
emerges that none of the victims of alleged tortprevide evidence against the
appellant. None of those allegedly ill-treated bg duthorities anywhere in the world
provide or will provide evidence against him eitharrelation to the extradition
request or to any trial which may take place inlttmited States.”

46. The High Court then turned to the fourth agpit's argument that
there were substantial grounds for believing thateéxtradition request and
the evidence at any subsequent trial were foundebtkast in part on
evidence obtained indirectly by torture (“the feutf the poisoned tree”).
The fourth applicant had argued that there wereethgossible ways in
which such evidence tainted the extradition request the future trial:
expert evidence from the co-lead investigator efdhegations, FBI Special
Agent Butsch, whose expertise on Al-Qaeda and rasihg camps in
Afghanistan, it was alleged, was derived from irdgations where torture
had been used; the evidence of Mr Ujaama, whiclddoave been founded
on material which became available after Mr Abassapture; and the
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affidavit in support of the extradition request sway Mr Bruce who had
referred to the complexity of the case and the tlaat extensive additional
evidence had been gathered from all over the wdithe: fourth applicant
also argued that in the United States, evidencairdd by torture was
admissible and the fact that torture was involveshtamerely to the weight
to be attached to that evidence. The High Couectefl these contentions.
The claims made in relation to Mr Butsch and Mr & wvere general and
unparticularised. There was nothing to suggesthtrdt/jaama'’s allegations
in relation to Bly Oregon and Afghanistan derivedni anything said by
Mr Abassi under torture. Any allegations of improm®ercion could be
explored in cross-examination of Mr Ujaama. Theraswno material
difference between the rules of evidence in theddnhtates and the United
Kingdom in respect of evidence obtained indirecthy torture.
Moreover, this Court's judgmentsJalloh v. GermanyGC], no. 54810/00,
ECHR 2006-... antHarutyunyan v. Armenjano. 36549/03, ECHR 2007-...
did not assist the fourth applicant. A distinctioad to be drawn between
evidence obtained by torture and evidence obtameii-treatment falling
short of torture, a distinction which was supporgdhe different wording
in Articles 15 and 16 of the United Nations ConwemtAgainst Torture
(see paragraph 75 belowlloh had left open the general question whether
the use of evidence obtained by ill-treatment i@aloh of Article 3 falling
short of torture automatically rendered a trial ainffor the purposes of
Article 6. In considerindgdarutyunyanthe High Court stated that:

“...the court concluded, at paragraph 63, that:

'Incriminating evidence — whether in the form of@nfession or real evidence —
obtained as a result of acts of violent [sic] outhlity or other forms of treatment
which can be characterised as torture should nbeerelied on as proof of the
victim's guilt, irrespective of its probative value

Although the court did not have to decide whethes treatment inflicted on the
appellant and two witnesses amounted to torturkinviArticle 3, it clearly had regard
to the findings of the domestic court as to theesigy of the ill-treatment which had
'the attributes of torture' when reaching its casidn that there had been a violation
of the right to a fair hearing under Article 6. $liecision does not assist the appellant
in the present case. There is no suggestion hatestiidence obtained by violence or
brutality will be used as proof of the guilt of thietim of such violence or brutality.”

47. In respect of the fourth applicant's argumeagainst extradition
which were based on Article 3 of the Conventiore thigh Court first
considered the validity of the assurance providgdthe United States
through the Diplomatic Notes. It considered an Astyelnternational
Report of 10 March 2008 entitled “United State®\oferica: to be taken on
trust?” (see paragraph 78 below) which questiored dtrength of such
assurances but found the report to be based on ey evidence.
The High Court concluded:
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“In our judgment, if we need to look for a guarantbat the USA will honour its
diplomatic assurances, the history of unswervinmpmltance with them provides a
sure guide. We are satisfied that these diplongaistirances will be honoured.”

48. In relation to the conditions of detention tharth applicant would
face in the United States, the High Court found,tii@onvicted, the fourth
applicant would be sentenced to very lengthy teomsnprisonment and
that, in all likelihood, a whole life tariff woulde imposed. It found that, of
itself, this would not constitute a breach of Algi8. On the question of the
compatibility of detention at ADX Florence with Adgke 3, the High Court
relied in particular on the understanding of thesqr warden, Mr Robert
Wiley, to the effect that if, after a full medicaValuation, it was determined
that the fourth applicant could not manage hisvas of daily living, it
would be highly unlikely that he would be placedA®@X Florence rather
than at a medical centre. The High Court concluded:

“First, the constitution of the United States of @mea guarantees not only 'due
process', but it also prohibits 'cruel and unugualishment'. As part of the judicial
process prisoners, including those incarcerate8upermax prisons, are entitled to
challenge the conditions in which they are confinedd these challenges have, on
occasions, met with success. Second, although Miew&i evidence does not
constitute the kind of assurance provided by adbialtic Note, we shall proceed on
the basis that, if the issue of confinement in AB§rence arose for consideration, a
full and objective medical evaluation of the appells condition, and the effect of his
disabilities on ordinary daily living and his lireil ability to cope with conditions at
ADX Florence would indeed be carried out. This wbudke place as soon as
practicable after the issue arises for considematgm that the long delay which
appears to have applied to another high profilevioded international terrorist, who is
now kept at an FOB [Federal Bureau of Prisons] madcentre because of his
ailments would be avoided.”

49. Finally in respect of the Convention, the HiGburt rejected the
applicant's argument that the extradition would dedisproportionate
interference with his rights under Article 8 of tGenvention.

50. In respect of the passage of time argumennstgaxtradition, the
High Court accepted that the United States wasptbper forum for any
trial and that the prosecution's case had not brdate until the evidence of
Ms Quinn and Mr Ujaama became available in 2008.afdhree groups of
charges, the fourth applicant had been unablediatiig any witnesses who
would have been available and who would have &stslss defence had the
prosecution been brought sooner. The High Court alss not persuaded
that it was more appropriate for the fourth appitda be tried in the United
Kingdom. The fourth applicant had argued that sa¢hal would have the
added advantage of ensuring that his Article 6tsighould be preserved.
However, in the High Court's view, there was nonmmtion between the
United Kingdom and the Bly, Oregon and Afghanistaffences.
The absence of such a connection would eventuaihfarce the argument,
which would inevitably be made by the fourth apgfit during any trial in
the United Kingdom, that such a trial would be bose of process.
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51. Having rejected each of the fourth applicaarguments against
extradition, the High Court accordingly dismissdad appeal. The fourth
applicant then applied to the High Court for aifiegte of points of law of
general public importance under section 114 of Ex&adition Act 2003
and for leave to appeal to the House of Lords. @@y 2008, the High
Court refused both applications.

3. The possibility of the fourth applicant's readsion to the United
Kingdom

52. On 8 February 2008, another Diplomatic Note vgaued (no. 005)
by the United States Embassy, which stated:

“The Government of the United States assures thee@ment of the United
Kingdom that if Mustafa Kamel Mustafa, aka Abu Hamiz acquitted or has
completed any sentence imposed or if the prosetati@inst him is discontinued, not
pursued or ceases for whatever reason, UnitedsSsatidnorities will return Mustafa
Kamel Mustafa, aka Abu Hamza to the United Kingddrhe so requests.”

On 31 July 2008, in a response to a request foificktion by the fourth
applicant's solicitors, the United Kingdom Goverminetated that the
undertaking should not be taken necessarily asasagtee of readmission:
any application would be considered in accordanitk the legislation in
force at the material time.

B. Relevant domestic and international law

1. Extradition treaty between the United Kingdond #ime United States

53. At the material time, the applicable bilatdrahty on extradition was
the 1972 UK — USA Extradition Treaty (now supersketg a 2003 treaty).
Article IV of the 1972 treaty provided:

“If the offence for which extradition is requestidpunishable by death under the
relevant law of the requesting Party, but the ratévaw of the requested party does
not provide for the death penalty in a similar ¢asdradition may be refused unless
the requesting Party gives assurances satisfaitidhe requested Party that the death
penalty will not be carried out.”

Article Xl of the 1972 treaty guaranteed complianegith the specialty
rule by providing as follows:
“(1) A person extradited shall not be detained mcpeded against in the territory of
the requesting Party for any offense other thaexraditable offense established by

the facts in respect of which his extradition hagrb granted, or on account of any
other matters, nor be extradited by that Partyttdrd State —

(a) until after he has returned to the territorytef requested Party; or

(b) until the expiration of thirty days after heshizeen free to return to the territory
of the requested Party.
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(2) The provisions of paragraph (1) of this Artiddall not apply to offenses
committed, or matters arising, after the extraditio

2. The United Kingdom Extradition Act 2003

54. Part Il of the Extradition Act 2003 regulatdee textradition of
individuals to “category 2” territories which, bgsignation of the Secretary
of State, includes the United States. Pursuan¢d¢tons 71(4), 73(5), 84(7)
and 86(7) of the Act, the Secretary of State haspbwer to designate
certain States are not being required to proypdena facie evidence in
support of their requests for extradition. By Ali@ of the Extradition Act
2003 (Designation of Part 2 Territories) Order 2@88atutory Instrument
2003 No. 3334) this includester alia, the United States. Article 2 of the
same order designates the United States as a caetgrritory.

Section 87 requires the judge at the extraditicaring to decide whether
a person's extradition would be compatible with @ortion rights within
the meaning of the Human Rights Act 1998. If théraaition would be
compatible, the judge must send the case to theetaeg of State for his
decision whether the person is to be extraditecti(se87(3)).

Section 93 provides that once a case is sent $addgision, the Secretary
of State must decide whether he is prohibited foydering the extradition.
He must not order a person's extradition if he @¢dad, will be or has been
sentenced to death (section 94); or there are ecajy arrangements with
the category 2 territory which requests the extiawli(section 95).

Sections 103 and 108 provide for the right of appeahe High Court
against the decisions of the judge and againstr@er dor extradition made
by the Secretary of State. Section 114 providesafturther appeal to the
House of Lords from the High Court. Under sectid¥(B) an appeal
requires the leave of the High Court or the Houiskards. Under section
114(4) leave to appeal must not be granted un{e¥she High Court has
certified that there is a point of law of generablic importance involved in
the decision; and (b) it appears to the court gngrieave that the point is
one which ought to be considered by the House afd.0

4. Relevant United Kingdom case-law on Article 8 artradition

a. R (Wellington) v. Secretary of State for the Home Department [2008] UKHL
72

55. The United States requested the extraditioRa&ton Wellington
from the United Kingdom to stand trial in Missoorn two counts of murder
in the first degree. In his appeal against exti@alitMr Wellington argued
that his surrender would violate Article 3 of thertWention, on the basis
that there was a real risk that he would be subjedd inhuman and
degrading treatment in the form of a sentencefefithprisonment without
parole.
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56. The appeal was heard by the House of Lords casiiissed on
10 December 2008. Although all five Law Lords agrdbat the appeal
should be dismissed, they gave different reasonshfe conclusion. Lord
Hoffmann, Baroness Hale and Lord Carswell found,tba the basis of
Soering v. the United Kingdqri July 1989, § 89, Series A no. 161, Article
3, insofar as it applied to inhuman and degradmegtiment and not to
torture, was applicable only in attenuated fornextradition cases.

57. Lord Hoffmann, giving the lead speech, consdethe Court's
judgmentChahal v. the United Kingdgmi5 November 1996, § 8Reports
of Judgments and Decisiod996-V. There, the Court stated that it should
not be inferred from its remarks i8oering v. the United Kingdgm
7 July 1989, § 89, Series A no. 161 that there Y@ag room for balancing
the risk of ill-treatment against the reasons feputsion in determining
whether a State's responsibility under Article 8. () is engaged.” Lord
Hoffmann stated:

“In the context ofChahal | read this remark as affirming that there cambeoom
for a balancing of risk against reasons for expulsivhen it comes to subjecting
someone to the risk of torture. | do not howevankhhat the Court was intending to
depart from the relativist approach to what coungd inhuman and degrading
treatment which was laid down Boeringand which is paralleled in the cases on
other articles of the Convention in a foreign cahtdf such a radical departure from
precedent had been intended, | am sure that the @ould have said so.”

58. Lord Scott and Lord Brown, on the other harahsidered that the
extradition context was irrelevant to the deterrtioraof whether a whole
life sentence amounted to inhuman and degradirgnient. They found no
basis in the text of Article 3 for such a distiocti Lord Brown also
considered that the Court, @hahalandSaadi v. ItalyGC], no. 37201/06,
ECHR 2008-..., had departed from the previous,tivedd approach to
inhuman and degrading treatment that it had tak&oering There was no
room in the case-law of this Court for a conceghsas the risk of a flagrant
violation of Article 3's prohibition against inhumar degrading treatment
or punishment, particularly given the caution theuf@ exercises in finding
a violation of Article 3 on this ground. Thus ifraandatory life sentence
violated Article 3 in a domestic case, the risksoth a sentence would
preclude extradition to another country.

59. However, none of the Law Lords found that thetence likely to be
imposed on Mr Wellington would be irreducible; hayiregard to the
powers of the Governor of Missouri, it would betjas reducible as the
sentence at issue Kafkaris v. Cypru$GC], no. 21906/04, ECHR 2008-....

60. All five Law Lords also noted that the CourtKafkaris had only
said that the imposition of an irreducible life t@ce may raise an issue
under Article 3. They found that the imposition afwhole life sentence
would not constitute inhuman and degrading treatmenviolation of
Article 3 per se unless it were disproportionate.
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61. Mr Wellington lodged an application with thiso@t on
16 December 2008 (no. 60682/08) and, on 19 Deceltlf¥g, the President
of the Chamber to which the application was alledatlecided to apply
Rule 39 of the Rules of Court and to indicate te overnment of the
United Kingdom that he should not be extradited! duntther notice.

b. R (Bary and Al-Fawwaz) v. the Secretary of State for the Home Department
[2009]EWHC 2068 (Admin)

62. Mr Bary and Mr Al-Fawwaz were to be extraditiedthe United
States to stand trial on terrorism charges. Thajl@hged their extradition
in the High Courtjnter alia, on the basis that, if convicted, they would be
detained at ADX Florence. In rejecting that contamt Lord Justice Scott
Baker, delivering the judgment of the court, found:

“Although near to the borderline the prison coratis at ADX Florence, although
very harsh do not amount to inhuman or degradiegttnent either on their own or in
combination with SAMs [special administrative mea&sl and in the context of a
whole life sentence.

... Whether the high article 3 threshold for inhunmar degrading treatment is
crossed depends on the facts of the particular. dds@e is no common standard for
what does or does not amount to inhuman or deggatteatment throughout the
many different countries in the world. The impodearof maintaining extradition in a
case where the fugitive would not otherwise bedtrie an important factor in
identifying the threshold in the present case.

Had the claimants persuaded me that there was oapgct that they would ever
enter the step down procedure whatever the ciramss then in my view the article
3 threshold would be crossed. But that is not #eecThe evidence satisfies me that
the authorities will faithfully apply the criteriadescribed by warden Wiley
[see paragraph 88 below] and that the stringencthefconditions it imposes will
continue to be linked to the risk the prisoner prgs. Further, there is access to the
US courts in the event that the [Federal Buredarigons] acts unlawfully.”

Mr Bary and Mr Al-Fawwaz have since lodged applmad with this
Court and, on 23 December 2009, the PresidenteofCilamber to which
applications were allocated also decided to applie B9 of the Rules of
Court and to indicate to the Government of the &thiKingdom that the
applicants should not be extradited until furthetice. Those applications
have been adjourned pending the Court's consideraif the present
applications.

5. Guidance for handling criminal cases with comeut jurisdiction
between the United Kingdom and the United Statésyadrica

63. The above guidance was signed on 18 Janu@r [20the Attorney
General of the United States of America, Her Mgjesattorney General
and also, for its application to Scotland, by tleed_Advocate. It sets out a
series of measures that prosecutors in each Statddstake to exchange
information and consult each other in such casestardetermine issues
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which arise from concurrent jurisdiction. A caseéhagoncurrent jurisdiction
is defined as one which has the potential to beqmated in both the United
Kingdom and the United States.

6. Relevant law and practice of the United State&Smerica

a. the Constitution of the United States
64. The Sixth Amendment to the Constitution proside

“In all criminal prosecutions, the accused shaljogrthe right to a speedy and
public trial, by an impartial jury of the State addtrict wherein the crime shall have
been committed, which district shall have been ipresly ascertained by law, and to
be informed of the nature and cause of the acausato be confronted with the
witnesses against him; to have compulsory processlbtaining witnesses in his
favor, and to have the Assistance of Counsel fodbfense.”

65. The Eighth Amendment providester alia, that cruel and unusual
punishments shall not be inflicted. $attar v. GonzaleandAjaj v. United
States the United States District Court for the Distraft Colorado heard
challenges to conditions of detention at ADX Fla®and to the imposition
of special administrative measures. In dismissinghbchallenges it
followed the case-law of the United States Supré&uert that “only those
deprivations denying the minimal civilized measafdife's necessities are
sufficiently grave to form the basis of an Eightm@&ndment violation”
(Wilson v. Seiteb01 U.S. 294, 304 (1991Rhodes v. Chapma4b2 U.S.
337, 347 (1981)). The plaintiff iBattarhad limited contact with his family
and attorneys and so the “severe limitations of Atd%finement” did not
amount to such a deprivation. The plaintiff Ajaj similarly failed to
demonstrate an Eighth Amendment violation. The é¢hiStates Court of
Appeals for the Tenth Circuit reached a similaraosion inHill v. Pugh
75 Fed. Appx. 715. It rejected the claim that ADdfditions were cruel and
unusual where the plaintiff was isolated in hid te&knty-three hours a day
for five days a week and twenty-four hours the reimng two days. His
minimal physical requirements of food, shelter,tlilog and warmth had
been met and so the conditions showed neither aguastioned and
serious deprivation of basic human needs” nor ferable or shocking
conditions”.

66. The Fourteenth Amendment protects against dwn of life,
liberty or property without due process of law. Tdwraction of evidence
by means which shocked the conscience was foubd to violation of the
Fourteenth Amendment by the United States SuprematGn Rochin
v. California 342 US 165 (1952) (seedlalloh v. Germany [GC],
no. 54810/00, 88 49 and 50, ECHR 2006-1X).Portelli v. LaVallee469
F.2d 1239, the United States Court of Appeals for Second Circuit
considered the admissibility of evidence obtain@unfa witness by police
torture, which was used at Portelli's trial. Thertalistinguished between a



22 BABAR AHMAD AND OTHERS v. THE UNITED KINGDOM DECISDN

confession which had been coerced from a defendemth would be
excluded as a matter of law, and the testimonywiti@ess forced to make a
pre-trial statement who had subsequently assenggchis testimony at trial
was true. In the latter case the evidence was adrtes and it was for the
jury to consider whether it was true. A differessult was reached by the
United States Court of Appeals for the First CiteaiLafrance v. Bohlinger
499 F.2d 29 where it was found that a trial couaswunder a duty to
exclude the evidence of a third party if, after docting its own inquiry, it
found evidence to have been unconstitutionally @eerinSamuel v. Frank
525 F.3d 566 the Seventh Circuit acknowledged difé&trent approaches
had been taken and concluded that, as a geneealevwitience obtained by
coercion of the defendant had to be excluded. Heweavidence obtained
by coercion of a witness need only be excludedt ifvére completely
unreliable.

b. Military Order No. 1

67. On 13 November 2001 the President of the UrStetles of America
issued Military Order No. 1 on the “Detention, Tmaant, and Trial of
Certain Non-Citizens in the War Against Terrorisnthe Military Order
applies to non-citizens of the US with respect twom there is reason to
believe that they are members of Al-Qaeda or haledaand abetted acts of
international terrorism (section 2 of the Ordefereed to as designation as
enemy combatants). Any individual subject to thdédishall be detained at
an appropriate location designated by the Secrethyefence outside or
within the United States (section 3 of the Ord&hey shall, when tried, be
tried by military commission for any and all offasctriable by military
commission that such individual is alleged to hagenmitted, and may be
punished in accordance with the penalties providieder applicable law,
including life imprisonment or death (section 4 tbe Order). Military
tribunals shall have exclusive jurisdiction withspect to offences
committed by such persons, who shall not be pgeiteto seek any remedy
in any court of the United States, any court of &mgign nation, or any
international tribunal (section 7 of the Order).

c. The President's executive orders of 22 January0R9

68. Shortly after his inauguration, President Obg@nmenulgated a series
of executive orders in respect of detainees at Gnamo Bay and
elsewhere. The first, entitled “Review and dispoait of individuals
detained at Guantanamo Bay Naval Base and clo$uletention facilities”
provided for an immediate review of the detaine#stention and the
possibility of their transfer and prosecution. |[kaaprovided for the humane
standard of treatment of detainees, including resfoe Common Article 3
of the Geneva Conventions, and, pending the revibe,suspension of
proceedings before military commissions. A secondcative order
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provided for a review of “detention policy optiongi respect of other
individuals captured or apprehended in connectidh armed conflicts and
counter-terrorism operations. A third executive evreéntitled “Ensuring
lawful interrogations” made rules for the humanesatment and
interrogation of individuals detained in armed dotf including that
Common Article 3 should apply as a “minimum bas#lito such detainees.

d. The applicants' possible sentences, the federakntencing system and
presidential pardons

69. In a letter to the United Kingdom Governmeni®fNovember 2007,
the Director of International Affairs at the Unit€ftates Department of
Justice set out the maximum sentences the firslicapp would face if
convicted on the four counts with which he is cleakgThe first count,
conspiracy to provide material support to terrgristarries a maximum
sentence of fifteen years in prison. The secondtcquoviding material
support to terrorists, carries the same maximunteseer. The third count,
conspiracy to kill, kidnap, maim or injure persmrsdamage property in a
foreign country, carries a maximum sentence ofififerison. The sentence
for the final count, money laundering, is a maximwitwenty years.
As, the third applicant is charged with the samferafes (save for the
money laundering charge) the possible sentenceklbeuthe same.

70. An affidavit of Mr Bruce, sworn on 9 DecemI#805, set out the
maximum sentences that apply to the second applicaaspect of the four
counts with which he is charged. These sentences wanfirmed by the
Department of Justice in a letter dated 23 March020rhe maximum
sentence on the first count, conspiracy to provade conceal material
support and resources to terrorists, is five yaargtisonment. The second
count, providing and concealing material suppod asources to terrorists,
carries a maximum sentence of fifteen years' impngent. The remaining
two counts, providing material support and resagitcea foreign terrorist
organisation and conspiracy thereto, each carrgx@dmum sentence of five
years' imprisonment. If convicted on all four cayrdand if sentenced to the
maximum term of imprisonment on each count with se@atences to be
served consecutively, the maximum total sentencenpfisonment would
therefore be one of fifty years' imprisonment. Bitdr of 28 January 2010,
the Department of Justice also emphasised that mdnthe offences
required that the statutory maximum (or even augtagy minimum) term of
imprisonment.

71. A fourth letter, dated 11 November 2008, set e maximum
sentences for the offences with which the fourtpliapnt is charged. For
the Yemen hostage-taking counts, the relevanttstgirovides that, if the
death of a person results, the maximum senteneethardeath penalty or
life imprisonment. For the Bly, Oregon charges, tieximum sentence are
the same as those which would apply to the secqpicant. For the
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Afghanistan charges, the maximum sentences areeefift years'
imprisonment for each count.

72. The 19 November 2007 letter from the UnitedeSt®epartment of
Justice also set out the applicable law on fedeeatencing. Trial judges
had broad sentencing discretion but were obligembtsider the sentencing
guidelines promulgated by the United States Semtgn€ommission, a
judicial body. Where a defendant was sentencedeaonhprisonment there
were four ways for his sentence to be reducedt, Firsould be reduced by
the sentencing court upon the motion of the Dineatdthe Bureau of
Prisons upon a finding that “extraordinary and cetlipg reasons warrant
such a reduction”. This generally involved inmateth terminal ilinesses.
Second, if a defendant provided substantial assistan the investigation of
a third party, the Government could move within gear of sentencing for
a reduction in the sentence. Third, if the defended been sentenced on
the basis of sentencing guidelines which were syues#ly lowered by the
Sentencing Commission (the judicial body respomesibt promulgating the
guidelines) then the sentencing court could redube term of
imprisonment. Fourth, the defendant could requeshroutation by the
President. Other reductions were available to trses#enced to less than
life imprisonment. Fifty-four days' credit was dehle each year for
exemplary compliance with institutional discipligaregulations; this
allowed for release after 85% of the sentence leaat lserved.

Additionally, any defendant had a statutory riglit appeal against
sentence to a federal court of appeals and, thoargh to the United States
Supreme Court. He could also seek review of theesemg by the trial
judge within one year of the sentence being passed.

73. According to information obtained from the Depeent of Justice
website and submitted by the applicants, 734 pardaad been granted by
Presidents George Bush, Bill Clinton and GeorgeBish. The majority
had been granted in respect of drugs and finaoti@hces. There had been
one commutation from a sentence of death to on&feofimprisonment
without the possibility of parole in a murder caged no pardons in
terrorism cases.

7. Relevant international texts

a. The International Covenant on Civil and Politicd Rights (the ICCPR)

74. The United Kingdom and United States are bajhagories to the
ICCPR. Article 7 where relevant provides that n@ shall be subjected to
torture or to cruel, inhuman or degrading treatnm@mpunishment. Article
10 8 1 provides that all persons deprived of thiearty shall be treated with
humanity and with respect for the inherent digoityhe human person.
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b. The United Nations Convention Against Torture

75. The United Nations Convention against Tortund &ther Cruel,
Inhuman or Degrading Treatment or Punishment waptad by General
Assembly Resolution 39/46 of 10 December 1984 artdred into force
26 June 1987. The United Kingdom and the UnitedeSthave both ratified
the Convention. The Convention provides as follows:

“Article 1

1. For the purposes of this Convention, the teamute' means any act by which
severe pain or suffering, whether physical or memaintentionally inflicted on a
person for such purposes as obtaining from him drira person information or a
confession, punishing him for an act he or a thpetson has committed or is
suspected of having committed, or intimidating oercing him or a third person, or
for any reason based on discrimination of any kinden such pain or suffering is
inflicted by or at the instigation of or with th@msent or acquiescence of a public
official or other person acting in an official cajig. It does not include pain or
suffering arising only from, inherent in or incidehto lawful sanctions.

Article 3

No State Party shall expel, return ("refouler)eatradite a person to another State
where there are substantial grounds for believivag he would be in danger of being
subjected to torture.

For the purpose of determining whether there aeh ggrounds, the competent
authorities shall take into account all relevaninsiderations including, where
applicable, the existence in the State concernea@ ebnsistent pattern of gross,
flagrant or mass violations of human rights.

Article 15

Each State Party shall ensure that any statemeighvid established to have been
made as a result of torture shall not be invokeevidence in any proceedings, except
against a person accused of torture as evidentéhthatatement was made.

Article 16

1. Each State Party shall undertake to prevenhynterritory under its jurisdiction
other acts of cruel, inhuman or degrading treatnwnpunishment which do not
amount to torture as defined in article I, whenhsacts are committed by or at the
instigation of or with the consent or acquiesceafca public official or other person
acting in an official capacity. In particular, thbligations contained in articles 10, 11,
12 and 13 shall apply with the substitution forerehces to torture of references to
other forms of cruel, inhuman or degrading treatneempunishment.

2. The provisions of this Convention are withowjpdice to the provisions of any
other international instrument or national law whiprohibits cruel, inhuman or
degrading treatment or punishment or which reliesctradition or expulsion.”

b. The European Prison Rules 2006

76. The European Prison Rules are recommendatiotie cCommittee
of Ministers to Member States of the Council of @e as to the minimum
standards to be applied in prisons. States areuesged to be guided in
legislation and policies by those rules and to emsude dissemination of
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the Rules to their judicial authorities as welltagrison staff and inmates
(see Dickson v. the United KingdonGC], no. 44362/04, § 31,
ECHR 2007-XIll. The latest version of the rules wadopted by the
Committee of Ministers in Recommendation (2006)21eR23 (on legal
advice), where relevant, provides:

“23.1 All prisoners are entitled to legal advicendathe prison authorities shall
provide them with reasonable facilities for gainamgess to such advice.

23.4 Consultations and other communications inclgiaiorrespondence about legal
matters between prisoners and their legal advideah be confidential.

23.5 A judicial authority may in exceptional circatances authorise restrictions on
such confidentiality to prevent serious crime orjandreaches of prison safety and
security.”

Rule 24 (on contact with the outside world), wheslevant, provides:

“24.1 Prisoners shall be allowed to communicateofisn as possible by letter,
telephone or other forms of communication with thaimilies, other persons and
representatives of outside organisations and ®ivewisits from these persons.

24.2 Communication and visits may be subject tdriti®ns and monitoring
necessary for the requirements of continuing crétninvestigations, maintenance of
good order, safety and security, prevention of oréthoffences and protection of
victims of crime, but such restrictions, includisgecific restrictions ordered by a
judicial authority, shall nevertheless allow anegable minimum level of contact.

24.10 Prisoners shall be allowed to keep themsahfesmed regularly of public
affairs by subscribing to and reading newspapegspgicals and other publications
and by listening to radio or television transmigsiounless there is a specific
prohibition for a specified period by a judicialtharity in an individual case.

24.12 Prisoners shall be allowed to communicaté wie media unless there are
compelling reasons to forbid this for the maintereanf safety and security, in the
public interest or in order to protect the integof victims, other prisoners or staff.”

Rule 53 (on special high security or safety meagyseovides:

“53.1 Special high security or safety measuresl sirdy be applied in exceptional
circumstances.

53.2 There shall be clear procedures to be followhdn such measures are to be
applied to any prisoner.

53.3 The nature of any such measures, their daratiol the grounds on which they
may be applied shall be determined by national law.

53.4 The application of the measures in each chsdl be approved by the
competent authority for a specified period of time.

53.5 Any decision to extend the approved periotiroé shall be subject to a new
approval by the competent authority.
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53.6 Such measures shall be applied to individaadsnot to groups of prisoners.

53.7 Any prisoner subjected to such measures bha# a right of complaint in the
terms set out in Rule 70.”

¢. Recommendation 2003(23)

77. Recommendation 2003(23) of the Committee ofistiens (on the
management by prison administrations of life set#egind other long-term
prisoners) where relevant provides:

“20. a. Maximum security units should be used @i\a last resort and allocation to
such units should be regularly reviewed.

b. Within maximum security units, regimes shoulstidiguish between the handling
of prisoners who pose an exceptional risk of esaapaganger should they succeed,
and the handling of those posing risks to othesgmérs and/or to those working in or
visiting the prison.

c. With due regard to prisoner behaviour and sgcugquirements, regimes in
maximum security units should aim to have a relaxgdosphere, allow association
between prisoners, freedom of movement within timit and offer a range of
activities...”

D. Relevant objective information

1. Diplomatic assurances

78. On 30 March 2008 Amnesty International publisheeport entitled
“To be taken on trust? Extraditions and diplomassurances in the ‘war on
terror”. The report set out the organisation'sceons that the United States
Government, in its efforts to counter terrorism,dhaiven broad
discretionary powers to the President. It had d&ted to observe its
international human rights commitments, notablyotigh the torture and
ill-treatment of terrorist suspects, the practi¢eextraordinary rendition”,
and the detention of enemy combatants at Guanta®ayavithout trial or
access to a lawyer and without any capacity tolehgé that detention
through the US courts. For detention at GuantanBayg the report alleged
that a number of governments had sought assurafdaaful and humane
treatment of detainees (and the United States hemh guch assurances);
nonetheless, ill-treatment had in fact occurredethe

The report also referred to the fact that two “igad flights” had passed
through the United Kingdom territory of Diego Garccontrary to earlier
assurances provided by the United States Governrmnthis basis, the
report stated that with regard to the Diplomatictdgoissued in respect of
the first and second applicants in the present case

“Amnesty International has no evidence to suggest the diplomatic assurances
themselves have not been issued in good faitlg suggest that the US authorities are
planning to remove either Babar Ahmad or Haroon @sfrom the criminal justice
system after extradition, and it does not intenddlh into question the independence
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of the federal prosecutors involved in this casevéMtheless, the organization stresses
that the administration has shown a tendency in'Wa on terror' to improvise
measures relating to detentions, under broad r@tépresidential authority. Indeed,
until Jose Padilla and Ali al-Marri were designatasl “enemy combatants” by
presidential order, there were no public indicadiavhatsoever that they would be
taken out of the normal criminal justice systemg &wen their legal representatives
were not forewarned. Thus, Amnesty Internationaisibers that the fact that Babar
Ahmad and Haroon Aswat would be in that same sysiften their extradition is not

in itself a guarantee that they would remain so.

Amnesty International is not in a position to assée likelihood of Babar Ahmad
or Haroon Aswat being designated as 'enemy comtsatanthe event that they are
extradited to the USA. Nevertheless, the orgarimationsiders that while the USA's
global ‘war' paradigm remains in place, this remainpossible outcome, despite the
diplomatic assurances provided by the US Embassioimdon. If at any point,
perhaps after receiving new information from inbgations or other
intelligence-gathering methods, or even in the eeéan acquittal, the administration
considered that either man constituted a partictilst to national security or a
potential source of intelligence, it could decideektract him from the criminal justice
system and deposit him into its 'enemy combatagthre. This would fit a pattern in
which the US authorities have treated hundredsndividuals it has taken into its
custody as potential sources of intelligence desri® security rather than agents with
criminal liability, even as it has accused themljglyjpof involvement in terrorism.

The UK government continues to point to the caseMafhammed Al Hasan
al-Moayad, a Yemeni national who was extraditedhie USA from Germany in
November 2003, tried in US federal court in 2005charges of conspiring to provide
material support for terrorism and sentenced ty&ds in prison. He was extradited
following a diplomatic assurance given to the Gearraathorities by the US Embassy
in Germany that he would not be subjected to tiamilitary commission. The UK
government suggested in its October 2007 brietho European Court of Human
Rights that the al-Moayad example is 'importamtt] the UK High Court stated that
the al-Moayad case 'lent some support' to the timsehat the diplomatic notes in the
Ahmad and Aswat cases would be honoured. Howevennesty International
considers that, just as prior prosecutions in thdefal courts did not stop the
subsequent designation as 'enemy combatants' ef Badilla and Ali al-Marri and
their extraction from those same courts on the sha$i presidential orders, the
extradition and conviction of Mohammed al-Moayadslmot obviate the risk faced
by Babar Ahmad or Haroon Aswat. If the circumstaneeere deemed by the US
authorities to so warrant, there is a real risk thay might in the future be removed
from the normal criminal justice system and desigdas 'enemy combatants' in the
name of national security.”

Amnesty concluded that the assurances lacked a ldgal basis or

mechanism by which the persons concerned could@ntbem.

2. Rendition
79. The above report also set out a number of aafsesndition by the

United States to other States and concluded that:

“Amnesty International deeply regrets that the Wsegnment indeed turned to the
rendition of detainees — rendition to interrogatemd indefinite detention without
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charge, rather than to trial — as part of its regiof secret and other unlawful

detentions operated in the ‘'war on terror'. The JWSMcision to create and continue
to operate this detention regime has negative cuesees for international

cooperation on law enforcement.”

80. In Resolution 1433, (on the lawfulness of deters by the United
States in Guantanamo Bay), adopted on 26 April 2805 Parliamentary
Assembly of the Council of Europe called on thetehiStates to cease the
practice of rendition and called on member stategs$pect their obligation
under Article 15 of the Torture Convention. Subsauly, the Committee
on Legal Affair and Human Rights of the Parliameptassembly prepared
two reports on rendition after extensive enquirleg its Rapporteur,
Mr Dick Marty. The first, of 12 June 2006, documeshta “global network
of rendition”, which the United States used to $fen terrorist suspects
between countries for interrogation. The second,lojune 2007, found that
the rendition programme was operated in conjunolidh secret places of
detention, which in turn formed part of the Unit8thtes' “High Value
Detainees” programme. The report concluded thatirtidementation of
that programme had given rise to repeated serimaches of human rights.

81. The United Kingdom Intelligence and Securityr@aittee examines
the policy, administration and expenditure of thenited Kingdom
intelligence and security services. Its membersdeae/n from both Houses
of Parliament. In its special report on renditigiglished in July 2007) it
examinedinter alia the rendition of two British residents, BisherRawi
and Jamil el-Banna, from The Gambia to Afghanistamd then to
Guantanamo Bay by the United States Governmerasa which it defined
as “rendition to detention” rather than “extraomy rendition”.
(The Committee understood the former term to medra-gudicial transfer
of persons from one jurisdiction or state to angtlier the purposes of
detention and interrogation outside the normalllegatem; it understood
the latter term to mean the extra-judicial transbérpersons from one
jurisdiction or State to another, for the purposefs detention and
interrogation outside the normal legal system, wlibere was a real risk of
torture or cruel, inhuman or degrading treatmertg men had come to the
attention of the United States as a result of ligeshice passed to it by the
United Kingdom Security Service. At paragraphs Vdal of its
conclusions, the Committee expressed the view that:

“This case shows a lack of regard, on the parhefl.S., for UK concerns. Despite
the [United Kingdom] Security Service prohibitingyaaction being taken as a result
of its intelligence, the U.S. nonetheless plannedender the men to Guantdnamo
Bay. They then ignored the subsequent protestoitf the Security Service and the
Government. This has serious implications for therking of the relationship
between the U.S. and UK intelligence and secuggnaies.
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What the rendition programme has shown is thathatvit refers to as 'the war on
terror' the U.S. will take whatever action it deemecessary, within U.S. law, to
protect its national security from those it consid® pose a serious threat. Although
the U.S. may take note of UK protests and concéhissdoes not appear materially to
affect its strategy on rendition.”

82. The Eminent Jurists Panel of the InternatioGa@mmission of
Jurists, published a report dated 4 May 2009 eqdtitAssessing Damage,
Urging Action” on terrorism, counter-terrorism ahdman rights. In it, the
Panel expressed its “deep concern” at the extemthioh responses to the
events of 11 September 2001 had “changed the legascape in countries
around the world”. It found that “the internationiaigal order based on
respect for human rights, built up painstakinglying the second half of
the last century, is in jeopardy.” The report alsew attention to:

“the cloak of secrecy that surrounds detention dntérrogation to gather
intelligence; to methods used for that purposeuiticig torture and cruel, inhuman or
degrading treatment; and to the impunity allowedthose who engage in these
practices.”

3. Mohammed Al-Moayad

83. In a letter dated 26 January 2008 to the ptesgplicants'
representatives, Mr Robert Boyle, an attorney mgreng Mohammed
Al-Moayad provided further information on his caaad conditions of
detention since this Court's decision (deMoayad v. Germanydec.),
no. 35865/03, 20 February 2007). The letter stdtatd Mr Al-Moayad was
subjected to special administrative measures beftugng and after his
trial He was held in isolation pre-trial and sulbgecto a total restriction on
access to others save for his attorneys and regeatises of the Yemeni
consulate. The latter were permitted monthly visitshe presence of FBI
officials and there were restrictions on what cobkl discussing during
those visits. After his conviction, Mr Al-Moayad wamoved to ADX
Florence, Colorado. He remained under special adtrative measures
until mid-2007 when the restrictions on communimatiwere relaxed.
Mr Boyle also stated that he had observed a cantindeterioration in
Mr Al-Moayad's mental and physical health as a Itesil his solitary
confinement at ADX Florence. In a supplementaryetedf 5 June 2009,
provided in the context of the present proceedifdis,Boyle stated that
Mr Al-Moayad's conviction had been overturned by tnited States Court
of Appeals for the Second Circuit. Mr Al-Moayad r@med at ADX
Florence untii May 2009. He was transferred to thietropolitan
Correctional Center (MCC) in New York City to awegttrial. At the MCC,
though not subjected to special administrative mmesss he remained in
solitary confinement, with no access to televisiaaio or radio material.
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84. According to various newspaper reports, in usig 2009
Mr Al-Moayad pleaded guilty to one charge of aidikipmas and was
sentenced to time served. He was then deporte@neX.

4. Special Administrative Measures

85. In the context of proceedings before this Cotiie applicants
produced six statements from American attorneyspmtial administrative
measures. The first, from Mr Thomas Loflin, statkdt it was “virtually
certain” that special administrative measures wdodd imposed on the
applicants from the moment they entered US custody they completed
any sentences they received.

The second statement was provided by Mr JoshuseD@atiNew York
attorney with extensive experience as defence aundederal terrorism
trials, who stated that:

“The deleterious effects of the S.A.M's [sic] ordefendant's capacity to prepare
adequately for trial, to assist in his own defersed to maintain a semblance of
mental stability and physical health are addressenhy article ['Ethical issues in
defending a terrorism case: how secrecy and sgdmpiair the defense of a terrorism
case' (2003) Zardozo Public Law, Policy and Ethics Jourrg&l]...It is my opinion
that the S.A.M.'s interfere irreparably with a defant's right to a fair trial and the
right to prepare and assist in the defense, andtitot® inhuman or degrading
treatment however those terms are defined. TheMB'often present the single most
difficult obstacle to preparing a case for trialidan keeping the defendant's attention
on substantive issues.”

In the journal article (at pages 84-85) Mr Drateberated:

“The mental and physical deterioration of the dienpalpable after only a short
period of time. The complete isolation, lack of and emotional and mental
stimulation, all manifest themselves clearly, stiyacand increasingly over time.
The client has difficulty concentrating, becomestable, listless, demanding, and
uncooperative, progressively loses appetite, whigther impairs his health, and
frequently develops physical and somatic symptorfshe pervasive stress under
which he suffers”.

The article also sets out the difficulties caused the defence.
In Mr Dratel's view, defendants became preoccumiét their conditions
of confinement and unable to focus on the chargasat them. Increased
paranoia on the part of a defendant subjected &mispadministrative
measures made him unlikely to provide his lawyerth wroper factual
accounts. These measures also inhibited the ayterability to investigate
the case adequately since they severely limitedribotions from the
defendant with respect to contacting sources, oioigifull disclosure of the
prosecution case and reviewing evidence at them&detention.

The third, fourth and fifth statements were prodidey Mr Sean Maher.
The third and fourth statements were provided &répresentatives of the
first three applicants; the fifth statement wasvpted via email to the
fourth applicant's solicitor. Mr Maher representddSyed Hashmi who, in
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May 2007, had been extradited from the United Komgdto the United
States to stand trial on terrorism charges in tbetl®rn District of New
York. In the three statements, Mr Maher stated MatHashmi had been
subjected to special administrative measures, digusolitary confinement
for nearly twenty-four hours per day. He was prakib from contacting
other inmates. His communications and visits haehlseverely restricted:
only his mother and father had been cleared td kisi and only one visit
by one family member was permitted every two weeleswas entitled to a
minimum of one telephone call per month with a memdf his immediate
family. The trial judge in the case had rejectethallenge to the imposition
of those measures. Mr Maher expressed his conbewurt &is client's ability
to prepare for trial and for his health and welidge the potential lifelong
infliction of sensory deprivation and solitary co@ment “shock[ed] the
conscience” and ought to be considered cruel andgual punishment.
A copy of the full terms of special administrativeeasures applied to
Mr Hashmi was also provided by the fourth applitsastlicitor. The United
States Department of Justice indicated that Mr Huishtrial date was set
for 28 April 2010.

The fifth statement was provided by Mr Edgardo Ramwho had
defended Mr Kassir. Mr Ramos said that Mr Kasst bpent one and half
years at the Metropolitan Correctional Center whdére was held
continuously in a cell with no natural light. Hisilg human contact was
with his lawyers, Swedish consulate officials antsgn staff. Telephone
and postal contact with his family was allowed batl been suspended for
lengthy periods for minor infractions of the spéadministrative measures.
He was not allowed access to television or radablemited to five books in
his cell at any one time. His only exercise fagilitas the provision of a cell
identical to his own. As a result Mr Kassir had gan hunger strike and
had to be force-fed. Mr Ramos also spoke of thigcdlfies in preparing for
trial that the special administrative measures @adusvVhen administrative
appeals against the measures failed, motions wWedewith the trial judge.
However, the motions were refused.

5. The length of any pre-trial detention

86. The United States Department of Justice has @ovided
information on how long the applicants would spamgbre-trial detention.
If extradited, the United States Government wouedjuest that the
applicants be detained pending trial but it woukdfer a judge to grant or
refuse that request. The Sixth Amendment (paragédpdbove) guaranteed
a speedy trial. The Speedy Trial Act 18 U.S.C. §13generally required
trials to start within seventy days of a defendafitst appearance in court.
A court could exclude certain periods of time frone calculation of the
seventy-day period, most typically to allow it tonsider pre-trial motions
and to allow the defendant to prepare for triakid®s of delay resulting
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from a continuance granted by the trial judge wads® excluded from that
seventy day period but a continuance could not f@mtgd because of
“general congestion in the court's calendar, dt Eadiligent preparation or
failure to obtain available witnesses on the pdrthe attorney for the
Government” (8 3161(h)(7)(c)).

6. “Supermax” detention

87. The parties have provided a great deal of ecelan respect of
“supermax” detention, including conditions of deten at ADX Florence,
and its effects on prisoners.

88. The Government submitted two statements fronrM\Mey. He stated
ADX Florence was the only federal “supermax” pristthwas a 490-bed
facility with single occupancy cells, which openedl994. The decision to
place an inmate at ADX Florence relied on a classibn system based on
the risk posed by a prisoner; no individual wasdaouthere based on the
nature of his conviction alone and not all conudcterrorists in the custody
of the Federal Bureau of Prisons were detainedethdihere were
procedures for the initial classification of a pngr, review of his
conditions and regular progress reports, in whiehplarticipated. There
were nine housing units of various levels of sagunivhich allowed the
Bureau of Prisons to employ a phased privilegeesysthere prisoners who
demonstrated progress could move through the vatmuwsing units and
eventually be transferred to less secure instistiq“the step-down
programme”). It would take a minimum of thirty-sionths to work
through this system but this period was often edgenin order that staff
could satisfy themselves that a prisoner's compli@@haviour was not
simply a result of the heightened controls and sgcprocedures at ADX
Florence. The move from one stage to the next ves®d on objective
factors, including evidence of progress and gooddaoot and, most
critically, whether the original reasons for plaamat ADX Florence had
been “sufficiently mitigated”. There were five pmigwers who had been
convicted of international terrorism offences whergat various stages of
the step-down programme. In the General Populdtinit — the medium
level of security — each cell was eighty-seven sgiaet (eight metres
squared) and included shower and bathroom fasilifRgisoners received a
minimum of eleven hours solitary exercise out ofithcell each week.
Prisoners were visited daily by staff. They consdrigeir meals in their
cells but could communicate with other prisoners dhouting or by
speaking through the ventilation system. They xeszkione monthly
telephone call and up to five social visits. Theyuld send and receive
correspondence. Cells had black and white telawssisith sixty channels
and additional closed-circuit, institutional progmaing. This provided
religious, educational and recreational activitidhiere was a law and
leisure reading library. There was mental, dentadl psychological care.
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Prisoners who were subjected to special adminigtrameasures were
housed in the special security unit (H-Unit) wheéhe conditions were
substantially the same as in general populatiots @nxicept that for each cell
was approximately 75.5 square feet (seven metreared) and prisoners
received five hours exercise per week.

89. Further information was provided in a lette®©dhpril 2007 from the
Assistant Director/General Counsel of the BureauPdéons to Human
Rights Watch. At the time there were over fortyspriers with terrorism
convictions at ADX, most of whom were housed inheit general
population units or H unit; the longest period dcdtehtion in general
population units was over eleven years. In thd fmiaon population, there
were twenty-five prisoners who were subjected tecsd administrative
measures.

90. The applicants relied on a series of newspajpicles on ADX
Florence, including a&ime magazine article of 5 November 2006 which
described spartan cells and almost no contact leetyesoners and other
people, since food, mail and laundry were passealtfin a slot in the cell
door. Prisoners were strip-searched before they \aowed to exercise.
There were also staff shortages which caused il@egoeal times, reduced
telephone calls and exercise time. A televisioreriiew with a former
warden also described frequent force-feeding asaltrof hunger strikes by
prisoners in protest at their conditions.

91. The applicants also provided a report by a paygst, Dr Terry
Kupers, which had been prepared specifically fer phesent proceedings.
He considered that a supermax prison regime didanutunt to sensory
deprivation but there was an almost total lack odamngful human
communication. This tended to induce a range otlpasipgical symptoms
ranging from panic to psychosis and emotional kateak. All studies into
the effects of supermax detention had found suoipsyms after sixty days'
detention. Once such symptoms presented, it wassuititient to return
someone to normal prison conditions in order toe@ynthem. If supermax
detention were imposed for an indeterminate petticdso led to chronic
despair. Approximately half of suicides in prisamvalved the 6-8% of
prisoners held in such conditions. The effectsugfesmax conditions were
worse for someone with pre-existing mental healtbblems. Dr Kuper's
conclusions were supported by a number of jourriedl@s by psychologists
and criminologists, which the applicants provided.

1. C. Haney, “Mental Health Issues in Long-Ternhit8y and ‘Supermax’ Confinement”
(2003) 49:1Crime and Delinquenc$24; L. Kurki and N. Morris “The Purposes, Pragtic
and Problems of Supermax Prisons” (2001)@8ne and Justice385; J. Pizarro and
V.M.K. Stenius, “Supermax Prisons: Their Rise, @utrPractices, and Effect on Inmates”
(2004) 84:2Prison Journal248; S. Grassian, “Psychiatric Effects of Solit@gnfinement”
(2006) 22Journal of Law and Policg53.
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92. The applicants also provided a copy of thenlsth statement on the
use and effects of solitary confinement, which wadopted at the
International Psychological Trauma Symposium in ddeloer 2007.
Its participants included the United Nations SpeRiapporteur on Torture.
The statement included the following on the eff@dtsolitary confinement:

“It has been convincingly documented on numerousasions that solitary
confinement may cause serious psychological angtpmas physiological ill effects.
Research suggests that between one third and ag #safi0 per cent of prisoners
experience adverse symptoms in solitary confineméniong list of symptoms
ranging from insomnia and confusion to hallucinasioand psychosis has been
documented. Negative health effects can occur aftdy a few days in solitary
confinement, and the health risks rise with eachlitehal day spent in such
conditions.

Individuals may react to solitary confinement diéfetly. Still, a significant number
of individuals will experience serious health perbk regardless of the specific
conditions, regardless of time and place, and tigss of pre-existing personal
factors. The central harmful feature of solitarynfieement is that it reduces
meaningful social contact to a level of social @sychological stimulus that many
will experience as insufficient to sustain healtid avell being.

The use of solitary confinement in remand prisoasies with it another harmful
dimension since the detrimental effects will oftereate a de facto situation of
psychological pressure which can influence therjaletietainees to plead guilty.
When the element of psychological pressure is wseg@urpose as part of isolation
regimes such practices become coercive and canrdnmtorture.”

93. The applicants also submitted a report fromGivél Rights Clinic at
the University of Denver, which had acted for a hemof prisoners at
ADX Florence. The report noted that conditions weven more severe for
those prisoners who were subjected to special agirahve measures. For
example, such prisoners could only communicate with “attorney of
record”. This made it impossible to contact an ragg to request
representation to challenge special administratieasures. Requests made
directly to the court to have an attorney appointetle denied. There had
been no successful challenges to designation to ABtence and
challenges could only succeed where confinementipermax affected the
prisoner's date of release or where he was severetyally ill. The report
accepted that the step-down programme could tak@nanum of three
years but prisoners could be removed from it artdrmed to “general
population” if they were found guilty of misconduat for “administrative
reasons”. The report highlighted the cases of séWtuslim prisoners who
had fulfilled all of the criteria for admission tbe step-down programme
except for the requirement that the original reasfmn placement at ADX
Florence be “sufficiently mitigated”. However, seafeprisoners had only
been transferred from lower security prisons to ADXorence after
11 September 2001 (despite no evidence of thealwewnent in the attacks)
and thus it was difficult for them to demonstratattthe reason for their
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placement had been mitigated. Two Muslim clientstled Civil Rights
Center had spent respectively five and ten yeagemeral population units
but had not been admitted to the step-down progmn#mother had spent
five years in a general population unit and hady dden admitted after
retaining the Center in a lawsuit.

94. Both the applicant and Government made referém@ letter dated
2 May 2007 from Human Rights Watch to the Directdrthe Federal
Bureau of Prisons which followed a tour the orgaties had been given of
ADX Florence. The letter expressed concerns thatimber of prisoners
convicted of terrorism offences had been sent eophson based on the
nature of their crimes and, despite good conduatesitheir arrival, had
remained in general population units and thus datghe step-down
programme for up to nine years. The letter madegesigpns for
improvement in respect of recreation, mail, teleghase, the library. It also
noted that progress was to be made on better rmgeptisoners' religious
needs, such as the provision of a full-time imand aommended the
educational programmes available through the pssteievision system.
The letter urged the prison authorities to invedggreports of retaliation
against prisoners who were on hunger strike inftien of transfer to
harsher cells. The letter also said that Human tRig¥iatch was extremely
concerned about the effects of long-term isolatamd highly limited
exercise on the mental health of prisoners andtised reports of rushed
consultations between prisoners and psychologstsyell as the fact that
evaluations were carried out via closed circug\iion.

95. The applicants obtained a second letter frorm&tu Rights Watch,
dated 21 August 2008, which stated that Human Rigtiatch considered
conditions at ADX violated the United States' tyeabligations under the
International Covenant on Civil and Political Rigland the United Nations
Convention Against Torture. It was unremarkabld thanor adjustments”
had been made to the regime but it remained imessene of “long-term
and indefinite incarceration in conditions of ertes social isolation and
sensory deprivation”.

96. Human Rights Watch's second letter also praveddracts from two
United Nations reports from 2006 on supermax deienin the first, the
United Nations Human Rights Committee stated:

“The Committee reiterates its concern that condgiin some maximum security
prisons are incompatible with the obligation comeéal in article 10 (1) of the
Covenant to treat detainees with humanity and @dijpe the inherent dignity of the
human person. It is particularly concerned by tfeetice in some such institutions to
hold detainees in prolonged cellular confinememtd @o allow them out-of-cell
recreation for only five hours per week, in gene@iditions of strict regimentation in
a depersonalized environment. It is also concetthedl such treatment cannot be
reconciled with the requirement in article 10 (Battthe penitentiary system shall
comprise treatment the essential aim of which sballthe reformation and social
rehabilitation of prisoners. It also expresses eom@bout the reported high numbers
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of severely mentally ill persons in these prisams,well as in regular in [sic] U.S.
jails.

The State party should scrutinize conditions oed#obn in prisons, in particular in
maximum security prisons, with a view to guaramgehat persons deprived of their

liberty be treated in accordance with the requineisi@f article 10 of the Covenant
and the United Nations Standard Minimum Rules lier Treatment of Prisoners.”

97. The second report was from the United NatioomQittee Against
Torture, which stated:

“The Committee remains concerned about the extieimatsh regime imposed on
detainees in 'supermaximum prisons'. The Commiiteeconcerned about the
prolonged isolation periods detainees are subjdotetie effect such treatment has on
their mental health, and that its purpose may lébtgion, in which case it would
constitute cruel, inhuman or degrading treatmemumishment (art. 16).

The State party should review the regime imposedeiainees in 'supermaximum
prisons', in particular the practice of prolongealation.”

COMPLAINTS

98. The applicants complained that there wouldibitions of Articles
2, 3,5, 6, 8 and 14 of the Convention if they wex&radited to the United
States.

First, the applicants alleged that the diplomatisusances provided by
the United States were not sufficient to remove tis& of their being
designated as enemy combatants at the conclusiorthef criminal
proceedings pending against them in violation aickes 3, 5, 6 and 8 of
the Convention. Second, invoking the same Artioethe Convention, they
alleged that those assurances were also insuffibbeprevent their being
subjected to extraordinary rendition. Third, thestfiand third applicants
alleged that designation as enemy combatants wmate them at real risk
of being subjected to the death penalty in viotatad Articles 2 and 3.
Fourth, all four applicants complained that ther@sva real risk that they
would be subjected to “special administrative measuin violation of
Articles 3, 6, 8 and 14. Fifth, relying on the saArécles, they complained
that there was a real risk they would be detaimed I'supermax” prison
such as ADX Florence. Sixth, the applicants allethed, if extradited, they
would face sentences of life imprisonment withoatgbe and/or extremely
long sentences of determinate length in violatibArnticles 3 and 8.

Seventh, in respect of Article 6, the applicantegad that there was a
real risk of a flagrant denial of justice in viatat of Article 6 § 1 of the
Convention due to the possible use at their tiwhlsevidence obtained by
treatment or threat of treatment of third partmmtrary to Article 3 of the
Convention. Eighth, the first three applicants ggié that there would be a
further violation of Article 6 § 1 because the @di®e publicity which the
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United States Government's counter-terrorism efftwdd attracted would
prejudice any jury, particularly when they werestand trial in New York.
Ninth, the fourth applicant alleged that any jury his case would be
prejudiced by the fact that he had been identidig@n international terrorist
by the United States Government. Tenth, the flistd applicants alleged
that a violation of Article 6 would occur becaude tthreat of a long
sentence by United States prosecutors would leadcaercive plea
bargaining amounting to a flagrant denial of justic

Eleventh, under Article 8 the fourth applicant géd that there would be
a disproportionate interference with his private éamily life in the United
Kingdom if he were to be extradited.

Twelfth, and more generally, the third applicam¢géd that the failure of
the Director of Public Prosecution to consider leetto prosecute him in
the United Kingdom in accordance with the guidarae concurrent
jurisdiction was of relevance to his complaints, particular the
proportionality of any interference with his Contien rights that would be
caused by his extradition to the United States. $tibmission that the
United Kingdom was the natural forum for proseautweas adopted by the
first and second applicants.

Finally, the first and second applicants allegeat their detention by the
United Kingdom authorities pending their extraditizvas in violation of
Article 5 of the Convention as there was no reagneet that the United
States Government demonstratep@ma facie case against them in its
extradition request.

THE LAW

99. The relevant Articles of the Convention arefakbws. Article 2,
where relevant, provides:

1. Everyone's right to life shall be protected &y. No one shall be deprived of his
life intentionally save in the execution of a sewte of a court following his
conviction of a crime for which this penalty is pided by law...

Article 3 provides:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

Article 5, where relevant, provides:

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(a) the lawful detention of a person after conwittby a competent court;
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(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.

3. Everyone arrested or detained in accordance it provisions of
paragraph 1 (c) of this Article shall be broughormptly before a judge or other
officer authorised by law to exercise judicial powed shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atresdetention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

Article 6, where relevant, provides:

“1. In the determination ... any criminal chargaiagt him, everyone is entitled to a
fair and public hearing within a reasonable time ary independent and impartial
tribunal established by law. Judgment shall be puoced publicly but the press and
public may be excluded from all or part of theltifathe interests of morals, public
order or national security in a democratic societliere the interests of juveniles or
the protection of the private life of the parties r®quire, or to the extent strictly
necessary in the opinion of the court in speciaduwrnstances where publicity would
prejudice the interests of justice.

3. Everyone charged with a criminal offence hasfdéliewing minimum rights:

(b) to have adequate time and facilities forgheparation of his defence;

(c) to defend himself in person or through legadistance of his own choosing or,
if he has not sufficient means to pay for legaisaaace, to be given it free when the
interests of justice so require;

(d) to examine or have examined withesses aghimsand to obtain the attendance
and examination of witnesses on his behalf undersdme conditions as witnesses
against him..”

Article 8 provides:

1. Everyone has the right to respect for his pe\aaid family life, his home and his
correspondence.

2. There shall be no interference by a public authavith the exercise of this right
except such as is in accordance with the law am&dgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers.

Finally, Article 14 provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.
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A. Designation as enemy combatants

1. The parties' submissions

100. The Government first noted that the domestigts had proceeded
on the premise that the applicants met the criferi@esignation as enemy
combatants and that, if such a designation wereeptadre would be a real
risk of a violation of Articles 3, 5 and 6 of theo@ention. Without
commenting on the correctness of that premiseGibvernment stated that
they were content to proceed on the same basis.cfiheal issue was,
therefore, the meaning and likely effect of the IDipatic Notes provided
by the United States. While the Government accetitatithe existence of
assurances did not absolve a Contracting State fitsnobligation to
consider their practical applicatiorsdadi v. Italy[GC], no. 37201/06,
§ 148, ECHR 2008-...), there was a presumption obdg faith in
considering such assurances. The Court's decisioAl-Moayad cited
above, where it had accepted that the diplomascrasces given by the
United States to Germany were sufficient to prewasiaitions of Articles 3
and 6, was directly applicable to the present cdseleed, in the present
cases, the assurances given in the Diplomatic Notese more
comprehensive than those givenAkMoayad The applicants' argument
was, in essence, a serious allegation of bad @atlthe part of the United
States Government. The applicants had not been tablprovide the
powerful evidence such an allegation required.eldt it was to be noted
that in one hundred and fifty years of extraditasrangements between the
United Kingdom and United States there had not lzegingle example of a
failure to honour a diplomatic undertaking. Thisih®t changed since the
events of 11 September 2001: by &leMoayadcase, the United States had
shown its willingness to give and abide by assurang terrorist cases; the
United States was no doubt acutely aware of thensxte international
interest in the present proceedings and therefa® fully appraised of the
long-term strategic significance of honouring ks@rances. The Diplomatic
Notes were notiltra vires They were not issued in defiance of a binding
rule of United States law; the application of Mihy Order No. 1 was not
mandatory under United States law. Assurances wspecifically
contemplated by Article IV of the 1972 Extraditicfreaty and were
commonly given by way of Diplomatic Notes.

There was no risk created by an alleged lack aftglan the language
used in the Notes. No significance was to be atiédb the use of “upon
extradition” and “pursuant to his extradition” inaagh Note: each
Government understood these terms to have the séfewt in the Notes,
namely that the applicants would not be designatke@nemy combatants
under Military Order No 1 but would rather be subjeo normal United
States criminal procedures. It was also of somevegice that the particular
applicants' cases and the Diplomatic Notes therasdiad been the subject
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of detailed and careful consideration in the doreasiurts, whose reasons
the Government adopted. In respect of the conceshsAmnesty
International in its report of 10 March 2008 (summised at paragraph 78
above), the Government observed that the repodgresed there was no
evidence to suggest that the assurances had noidseed in good faith, or
to suggest that the United States authorities wéening to remove the
first and second applicants from the criminal gestsystem. As the High
Court had found in the fourth applicant's case,dbments made in the
report were based on very little evidence. Regarthe report's reference to
a clear breach of an assurance by the United SGte®rnment as to
rendition flights passing through Diego Garciawias the United States
authorities who had discovered that their assur&acebeen incorrect and
who, on their motion, had informed their Britishuoterparts that the
assurance had arisen from an unintentional ertis demonstrated that the
United States could be relied upon to act in gauith f

101. The applicants contended that the questiorthgh¢here was a real
risk of designation as enemy combatants could balgssessed in the light
of evidence of the United States' approach towendisiduals suspected of
possessing information on terrorism. The applicantse of potential,
ongoing interest as subjects for interrogation bdaim such information.
The applicants relied on the Amnesty Internatiorgport, which they
argued corroborated the evidence they had put &dfer domestic courts.
They also submitted an affidavit from an Americawyer who specialised
in terrorism cases, Mr Clive Stafford Smith, in walnihe stated that the
reference to “federal court” in the Diplomatic Netdid not guarantee a trial
in the civilian courts but would allow for trial iany court created by the
federal government. The applicants also argued that real risk of
designation as enemy combatants did not even equinding of bad faith;
the ambivalent language of the Diplomatic Notesvedid for transfer to
Guantanamo Bay after trial or even designationrasreemy combatant in
the event of an acquittal. They relied on the fhat, in one of the first trials
at Guantdnamo Bay, the defendant, Salim Ahmed Hambtad been
acquitted of the most serious charge against himtie United States
Department of Defense had announced that he watlda released but
rather detained indefinitely as an enemy combatdoteover, the breadth
of the counter-terrorism powers of the PresidenthefUnited States meant
the assurances could not be regarded as bindimgnonThere was the real
possibility that he could rely on a change in ainstiances after extradition
to justify invoking Military Order No. 1. It was naufficient to rely on the
history of extradition arrangements with the Unit&tates, as the
Government had done: the attitude of the UnitedeSt&overnment had
changed fundamentally as a result of the eventdéloSeptember 2001.
Moreover, when a country regularly practiced a ipalar form of a
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violation of the Convention, its assurances in eespf an individual could
not remove the risk to that individual.

In the applicants’ opinion, the Court's decisionAlkMoayad was of
limited assistance. Al-Moayad had made narrow ddaionthe Court on the
basis of his possible designation as an enemy damiyan the present case,
the applicants submitted that they had providedllarfpicture, particularly
on the ill-treatment of terrorist suspects heldhwitthe United States.
Al-Moayad had also failed to refer to the possipitf his designation as an
enemy combatant post-trial or provided any evidevicthe United States'
failure to observe its domestic and internationbligations, including
assurances. Against the background of wide exexdiscretion enjoyed by
the President of the United States, the single chs&l-Moayad did not
permit the conclusion that the risk of designatitad been completely
removed for all time.

102. The fourth applicant also submitted that fzes &t greater risk of
designation since senior United States officialsl lstated that they
considered him to be a significant national segutiteat. In respect of the
Amnesty International report, he argued that thghHCourt in his case had
been wrong to ignore the careful analysis contaitiextein. The High
Court's reliance on a “history of unswerving coraptie” with diplomatic
assurances was inadequate when the United Stateglered itself not to
be bound by the rule of law in its “war on terrofh support of this
submission he relied on the report of the Eminents Panel, summarised
at paragraph 82 above.

103. In their final reply to the observations ottfirst and second
applicants, the Government submitted that there avesstinction between
these applicants and Salim Ahmed Hamdan. The latddrinitially been
detained by the Department of Defense who designiaite as an enemy
combatant before he was sent for trial. By contrdst first and second
applicants would never be in the custody of thedd@pent of Defense but,
upon surrender to the United States, would be bglthe Department of
Justice, stand trial and then if acquitted, or lo@ éxpiry of their sentence,
returned to the United Kingdom.

2. The Court's assessment

104. The Court notes the Government's observatiah the domestic
courts proceeded on the premise that the applicawetsthe criteria for
designation as enemy combatants and that, if suigsignation were made,
there would be a real risk of a violation of Arésl 3, 5 and 6 of the
Convention. It also notes the Government were crtte proceed on that
premise and the Court will do the same. It theeefagrees with the
Government that the critical issue is the meaning kkely effect of the
Diplomatic Notes provided by the United States awitether they are
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sufficient to remove any real risk of the violatsoaf which the applicants
complain.

105. The Court recognises that, in extraditiontemaj Diplomatic Notes
are a standard means for the requesting Stateotadpr any assurances
which the requested State considers necessarisfoomsent to extradition.
It also recognises that, in international relatjopgplomatic Notes carry a
presumption of good faith. The Court considers,thmaextradition cases, it
is appropriate that that presumption be applied tequesting State which
has a long history of respect for democracy, humgints and the rule of
law, and which has longstanding extradition arramgiets with Contracting
States. Consequently, the Court considers thatag appropriate for the
High Court, in its judgment concerning the firsdasecond applicants, to
accord a presumption of good faith to the Uniteatéd Government.

106. However, as the Government have observed,eMigtence of
assurances does not absolve a Contracting State it obligation to
consider their practical application. In determgnvhether this obligation
has been met in the present cases, the Court epsigitht some importance
must be attached to the fact that, as in the ch#é-ldoayad the meaning
and likely effect of the assurances provided by tbeited States
Government were carefully considered by the dormesturts in the light of
a substantial body of material concerning the cursguation in the United
States of America (se&l-Moayad cited above, 8 68). The domestic courts
were able to do so because the United States Goeatnwere a party to
those proceedings and were able to adduce evidarade as to assist the
those courts with any doubts as to the meaninge#fiedt of the assurances
that had been given.

107. In further assessing the practical applicabibiihhe assurances which
have been given by the United States Governmeat,CGburt must also
attach some importance to the fact that the appkchave been unable to
point to a breach of an assurance by the Unitete$Staovernment that has
been given to the United Kingdom Government (oregdl any other
Contracting State) in the context of an extraditiequest, before or after
the events of 11 September 2001. While the appbcamd Amnesty
International have relied on the alleged breachasdurances given in
respect of Diego Garcia, on the basis of the Unitedyjdom Government's
observations, the Court is satisfied that thosarasses were given in error
and corrected by the United States Government. g avent, the
assurances given in the present cases are matediffitrent: they are
specific to the applicants and are unequivocal.r@ li® no suggestion that
they have been given in error.

108. It is true that these assurances have been gy the United States
Government to the United Kingdom Government andtadhe applicants.
On this basis, Amnesty International has obserueitsireport that there is
no mechanism by which the applicants could enftineeassurances which
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have been given. However, in the Court's view tiatld only be relevant
if it were established that there was a real ri$kaobreach of those
assurances. It is the President of the United State® would be responsible
for any designation as enemy combatants and inbadeen alleged that
those responsible for the prosecution of the apptewould wish to breach
(or indeed be capable of breaching) the assurahgeanother means.
Consequently, the only question is whether theiéeas would breach the
assurances which the United States Government digea. Whatever the
breadth of the executive discretion enjoyed by thesident in the
prosecution of the United States Government's @wtietrorism efforts, the
Court is unable to accept that he, or any of hiessors, would commit
such a serious breach of his Government's asswaoce extradition
partner such as the United Kingdom; the UnitedeStabng-term interest in
honouring its extradition commitments alone woulcbvide sufficient
dissuasion from doing so. While the Amnesty Intéamal report relied on
by the applicants has highlighted the plight ofeJ®adilla and Ali Massir
who were taken out of the civilian justice systeynway of designation as
enemy combatants, the Court agrees with the HiglwrtGbat these cases
must be distinguished from the present cases: ereithdividual was
extradited to the United States, still less dedigph@n enemy combatant in
breach of an assurance to the contrary. It ishéenQourt's view, of greater
significance that both Mohammed Al-Moayad and OnssaKassir
(the latter the co-accused of the second appliteavg been extradited from
Contracting States, prosecuted in federal distoctrts and served terms of
imprisonment in federal prisons. Their prosecutiprovides sufficient
assurance that, despite the affidavit provided ySkhfford Smith, there is
no risk that the present applicants will be triedanything other than an
ordinary federal court.

109. Finally, with regard to the risk of designatias enemy combatants
at the conclusion of any trial, the Court is notsp@ded by the applicants’
contention that this could be done compatibly vifté assurances provided
in the Diplomatic Notes. The Diplomatic Notes da ptace any temporal
limitation on the assurance that there will be nchsdesignation. The Court
is also assured by the United Kingdom Governmenisnission that they
and the United States Government do not understaece to be any
difference between the terms “upon” and “pursuaitextradition in the
Diplomatic Notes.

110. It follows that this part of the applicationust be rejected as
manifestly ill-founded, pursuant to Article 35 §&8d 4 of the Convention.
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B. Extraordinary rendition

1. The parties' submissions

111. The Government submitted that there was toafishe applicants
being subjected to rendition (extraordinary or othse) for four reasons.
First, as the High Court had found, this would meiplation of Article XII
of the 1972 Treaty and a gross breach of the suBsisting between the
United States and the United Kingdom. Second, the® no evidence that
any person extradited to the United States, froen Wimited Kingdom or
anywhere else, had been subsequently subjecteentbtion. Third, they
referred to the executive orders signed by theidas of the United States
on 22 January 2009 (see paragraph 68 above), \idiiebaw the eventual
closure of the camp at Guantdnamo Bay and initiateeview of detention
policy for those captured or apprehended. Foudhthe fourth applicant,
the Government relied on Diplomatic Note 005, ofF8bruary 2008
(see paragraph 52 above), which demonstrated théedJnStates'
commitment to return him to the United Kingdom Ine tcircumstances set
out in the Note. The fourth applicant was not #m& he remained a
British citizen. The allegations made by the fourth applicant irpees of
Mr Al-Libi (see below and paragraph 12 above) hadearing whatever on
his case.

112. The applicants submitted that there had beemndertaking by the
United States Government not to expose them tatrengdparticularly after
trial. Referring to the reports set out at paragsap9—81 above, they argued
that there was overwhelming evidence that the drfates had resorted to
rendition for the purposes of torture in other &atThe Government's
contention that there was evidence of renditioeradixtradition had to be
examined and analysed in the context of the Uritadles' counter-terrorism
efforts after 11 September 2001, which supportexl dbnclusion that it
would take whatever steps were necessary to prageciational security,
regardless of the concerns of allies such as theetUKingdom. The fourth
applicant further argued that Diplomatic Note 00aswinsufficient to
remove the risk of rendition: there was nothingha Diplomatic Note that
would prevent the United States sending him to Edyp also relied on his
claim to have been deprived of his Egyptian natipnand his claim to be
effectively stateless. The United Kingdom Governtiserefusal to give any
guarantee of readmission to the United Kingdom (ssagraph 52 above)
lent support to that contention. The risk that heuld be subjected to
rendition was also supported by the fact thathlag happened to one of the
original co-conspirators in his case, Mr Al-Libi.
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2. The Court's assessment

113. For the purposes of its examination of thismglaint the Court will
adopt the definitions of rendition and extraordynaendition used by the
United Kingdom Intelligence and Security Committedts special report
on rendition (see paragraph 81 above). It theretak®s “rendition to
detention” to mean extra-judicial transfer of p@sérom one jurisdiction or
state to another, for the purposes of detentionimitedrogation outside the
normal legal system and “extraordinary renditiom’iean the extra-judicial
transfer of persons from one jurisdiction or Stabe another, for the
purposes of detention and interrogation outside ritvenal legal system,
where there was a real risk of torture or cruehuman or degrading
treatment.

114. In assessing whether there is a real riskga@pplicants, the Court
begins by observing that extraordinary renditiony ls deliberate
circumvention of due process, is anathema to tleeafulaw and the values
protected by the Convention. It would be incomgativith a Contracting
State's obligations under the Convention if it werextradite or otherwise
remove an individual from its territory in circurastes where that
individual was at real risk of extraordinary remait To do so would be to
collude in the violation of the most basic rightsiaganteed by the
Convention. However, for substantially the sameswea for its findings in
respect of the risk of designation as enemy comistthe Court is satisfied
that none of the applicants is at risk of renditiMmether extraordinary or
otherwise. The Diplomatic Notes do not give anyresp assurances in
respect of rendition but it would hardly be combplgtiwith the assurance
that the applicants will be tried before federalint® with the “full panoply
of rights and protections that would otherwise bm/gled to a defendant” if
the United States Government were to decide nttytthe applicants and
instead subject them to rendition. The same coratidas would apply to
any attempt to subject the applicants to rendiafter their conviction or
acquittal because the Court considers that, as @itksama Kassir and
Mohammed Al-Moayad, it is the clear intention ofetitnited States
Government that, if convicted, the applicants vaérve any custodial
sentence in a federal prison. If they are acquiitad equally clear that they
will be returned to the United Kingdom.

115. For the fourth applicant, the Court doesawatept that Diplomatic
Note 005 would allow rendition to Egypt: on the trary, it provides the
clearest possible statement that the United St&msgernment have no
intention of sending him anywhere but back to theitéd Kingdom.
The United Kingdom Government have not guarantbatithey will allow
re-admission. However, as they have stated, thicappis a British citizen
and will remain so until his appeal against theicidion to deprive him of
British citizenship is determined. Therefore, theu@ considers that a risk
of removal to Egypt would only materialise if thppsicant lost his appeal,
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was deprived of his British citizenship, and, ugaquittal or expiry of any
sentence imposed upon him in the United States,Uhitced Kingdom
Government refused to allow him entry to the Unikédgdom, despite the
clear wish of the United States Government to dolrsahe Court's view,
the mere possibility of this chain of events does create a real risk of
ill-treatment in Egypt.

116. For these reasons, this part of the apphicatalso must be rejected
as manifestly ill-founded, pursuant to Article 3% 8 and 4 of the
Convention..

C. The death penalty

1. The parties' submissions

117. The parties were asked for their observatonehether there was a
real risk of the first or third applicants beingpgacted to the death penalty if
charged on a superseding indictment or as a coarequof a trial before a
Military Commission. The Government submitted thay complaint made
by the first and third applicants in respect of theath penalty added
nothing to their complaints that the Diplomatic Betcould not be relied
upon. The Diplomatic Notes stated that the deatmalpe would not be
sought or imposed and that the applicants wouldedtied before Military
Commissions. Article XII of the 1972 Treaty provt@rotection against
superseding indictments and the United States dtiésohad provided an
affidavit for the High Court from one of the fedepaosecutors responsible
for the prosecution of the first applicant, Mr Radbéppleton, which
contained the specific assurance that there woellgorisk of a superseding
indictment.

118. The first applicant submitted that, pursuamtthie doctrine of
conspiracy in federal criminal law, if it were pexl/that one of his alleged
co-conspirators had murdered a United States nitizs would render the
first applicant liable to a capital charge. It Hagken found by the English
courts that the risk of a superseding capital imdént was negligible on the
basis of the relevant Diplomatic Note and the asste provided by Mr
Appleton. However, the former was ineffective as amsurance, for the
same reason that it was ineffective as an assueggaiast designation as an
enemy combatant. For the latter, this assurancealsasneffective because
it suspended the normal law on conspiracy and,ny event, the final
decision on whether to seek the death penalty was ®or the
Attorney-General, not Mr Appleton. The third appli¢ adopted these
submissions.
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2. The Court's assessment

119. For the same reasons that it has found tlseme real risk that the
applicants would be designated as enemy combatantsubjected to
extraordinary rendition, the Court considers there is no real risk that
they would be subjected to the death penalty eitdera result of a
superseding indictment or trial by a Military Conssion. It may well be
that, as the first applicant has argued, the duetof conspiracy would
support a capital charge against him. However, Wmited States
prosecutors have already set out the charges wieckvould face upon
extradition and made clear that the death penslhot sought in respect of
any of them. To the extent that, in federal cagles, final decision on
whether to seek the death penalty rests with therA¢y-General and not
the attorney responsible for the prosecution, th&neo reason to suggest
that the Attorney-General is any more likely to dwle the terms of the
United States' assurances than the President @agraph 108 above).
In so far as the first and third applicants subtmatt the death penalty could
be imposed by a Military Commission, the Court sdiiest, that trials by
Military Commissions are currently suspended pegmdanreview of that
practice (see the executive order set out at papag88 above) and second,
that such a trial could take place only if the apits were designated as
enemy combatants, of which the Court has foundethgerno real risk.
Finally, the Court can find no grounds that wouldgest the assurances in
respect of the death penalty only apply to theammdents which are pending
against the first and third applicants and notrtp superseding indictments.
Even if this were the case, for the reasons giwerhe High Court and
relied upon by the United Kingdom Government, tloa€ is satisfied that
there is no real risk of superseding indictmentsidpeeturned against the
applicants. Although it has not been raised ineespf their trial, the same
considerations would apply to the second and foapplicants. For these
reasons, this part of the applications also mustepected as manifestly
ill-founded.

D. Pre-trial detention: special administrative meaares

1. The parties' submissions

a. The Government

120. The Government accepted that there was ariskakhat special
administrative measures would be imposed on thécapps. As to whether
those measures would violate Article 3, they releed the High Court's
conclusion that the evidence before it did not theqg establish a concrete
case under Article 3" (see paragraph 30 above)il&iy they relied on the
High Court's conclusion that the imposition of spkecadministrative
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measures would not result in any prejudice at thrgat, still less that a
flagrant denial of justice would occur.

b. The first three applicants

121. The first three applicants submitted thatejecting their Article 3
claim, the domestic courts had failed to take atoount the full severity of
special administrative measures. Those measureslved a drastic
reduction in contact with others for a prolongediqee of time. This, they
contended, had to be characterised as amountisgjitary confinement. In
respect of Article 6, the applicants considered tha domestic courts had
failed to address the allegation that the UniteateSt prosecutors regularly
used the imposition of special administrative measun order to coerce
defendants into plea bargains. The only way owaténtion under special
administrative measures was by co-operation witle tauthorities.
The domestic courts had also erred in their asss#saif the effect of such
measures on the trial process. The ability of théhaities to review
attorney-client communications would significanttgpair the applicants’
ability properly to prepare their defence. The effef solitary confinement
on their mental health would further impair thereparation. Relying on
Article 14, the applicants also stated that thegvkiof no case where special
administrative measures had been imposed on a nhifiv It was notable
that the High Court had criticised the United Sta@®vernment for failing
to answer repeated requests for statistics on rigosition of special
administrative measures which, the applicants etlegvould demonstrate
that they were only imposed on Muslim defendantsese submissions on
Articles 3, 6 and 14 were, in their view, clearlypported by the statements
of Mr Dratel, Mr Loflin, Mr Maher and Mr Ramos sunamised at paragraph
85 above, which demonstrated the deleterious effect special
administrative measures on defendants in terrocasses.

122. In respect of Articles 3 and 6, the third agpit also emphasised
the fact that he had bipolar disorder and had lkggnosed in June 2009
with Asperger syndrome. He produced two reportsmfreconsultant
psychiatrists to that effect. The first report peéed a serious risk of suicide
if the third applicant were placed in solitary cdoeiment for a long period.
The report also stated that, if he became seveegyessed before trial, the
third applicant would be unable to do justice tangelf at trial, to give
instructions to his lawyers and actively particgpain his defence.
The second report stated that the third applicas suffering from a severe
episode of depressive disorder, including persistieoughts of self-harm
and suicide. This had been adversely affected bydetention pending
extradition in conditions of high security at HMPorig Lartin and was
forecast to deteriorate further. The report conetuthat, by virtue of his
Asperger syndrome and depressive disorder, thd tgiplicant was an
extremely vulnerable individual who would be moppeopriately placed in
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a specialist service for adults with autistic dises. The third applicant
argued that his conditions of detention at HMP Laagtin were relatively
benign compared with the severity of a regime afcgd administrative
measures and so, if he were extradited, there wbelé greater risk of
suicide or deterioration in his mental health.

123. The first and second applicants made no s$ionion the effect
special administrative measures would have on timelight of the state of
their mental health. However, in their final obs#ions in respect of the
compatibility of their likely sentences with Artel3, the applicants'
representatives drew the Court's attention to #loe that the first applicant
had been diagnosed with post-traumatic stress désand this had been
exacerbated by his conditions of detention at HMbhd- Lartin. They
further informed the Court that the second apptidsad been diagnosed
with schizophrenia and a deterioration in his cbadihad necessitated his
transfer to Broadmoor Hospital, a high-securityghsgtric hospital, where
he remained under the care of a consultant psyitiat

c. The fourth applicant

124. The fourth applicant considered that, givas high security
profile, he was likely to be subjected to specdhaistrative measures that
were similar to those imposed upon Mr Hashmi. Tler€had emphasised
that prolonged periods of solitary confinement wenelesirable, particular
when a prisoner was on remand. Mr Hashmi had expesd greater
restriction on his contact with the outside worlthrt the applicant in
Ramirez Sanchez v. FranggC], no. 59450/00, ECHR 2006-IX, admittedly
for a shorter period of time. His conditions ofef@ton were comparable to
those found to have violated Article 3 of the Cami@n in llascu and
Others v. Moldova and Rusd4i@C], no. 48787/99, ECHR 2004-VII.

2. The Court's assessment

125. The Court notes that it is not in dispute tifagxtradited, special
administrative measures would be imposed on thdicapps: the only
guestion is whether such measures would be intioolaf Articles 3, 6 and
14 of the Convention. The Court also notes thatapplicants could be
subjected to special administrative measures ferdiftire time that they
were in United States' custody, that is, before aiter trial. After trial, if
convicted and given custodial sentences, specialirastrative measures
could be imposed in conjunction with detention ds@permax” detention
facility. Therefore the Court considers that it glidbexamine the imposition
of special administrative measures in two stagest; fn the pre-trial phase
and second, in the post-trial phase of detentiohereas it is most
appropriately examined in section E below, thairisgonjunction with the
applicants’ complaints in respect of post-trialedébn at a supermax
detention facility such as ADX Florence.
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a. Article 3

126. The Court considers that the circumstanceswiich solitary
confinement will violate Article 3 are now well-aslished in its case-law.
It has previously observed that complete sensaslation, coupled with
total social isolation, can destroy the personalityl constitutes a form of
inhuman treatment which cannot be justified byrdguirements of security
or any other reason. On the other hand, the pridnbbf contacts with
other prisoners for security, disciplinary or paitee reasons does not in
itself amount to inhuman treatment or punishmeek (dessina v. lItaly
(no. 2) (dec.), no. 25498/94, ECHR 1999-V, quoted with apgl by the
Grand Chamber iRRamirez Sanchez v. Franoated above, § 123). Thus
while prolonged removal from association with othés undesirable, the
assessment whether the minimum level of severgyble@n met will depend
on the particular conditions, the stringency of theasure, its duration, the
objective pursued and its effects on the personcermed Rohde
v. Denmarkno. 69332/01, § 93, 21 July 2005). Finally, theu recalls the
Grand Chamber's ruling Ramirez Sanchezited above, § 139 that:

“...in order to avoid any risk of arbitrariness bstantive reasons must be given
when a protracted period of solitary confinemenextended. The decision should
thus make it possible to establish that the auleerhave carried out a reassessment
that takes into account any changes in the prisrercumstances, situation or
behaviour. The statement of reasons will need toinmeeasingly detailed and
compelling the more time goes by.

Furthermore, such measures, which are a formmufrisonment within the prison’,
should be resorted to only exceptionally and adtary precaution has been taken, as
specified in paragraph 53.1 of the Prison Rulesptatb by the Committee of
Ministers on 11 January 2006 [see paragraph 76 ejbdv system of regular
monitoring of the prisoner's physical and mentatditon should also be set up in
order to ensure its compatibility with continueditsoy confinement.”

127. In considering each of these criteria in tuhg Court notes first
that, apart from references in the statements @fAtmerican attorneys to
the absence of natural light in certain cells atMetropolitan Correctional
Center, the applicants do not submit that theirsptal conditions of
pre-trial detention (for example, the size of thalls, the provision of food
and medical care, the quality of sanitary facsitend so on) would be in
violation of Article 3 (see, by contrasiylathew v. the Netherlands
no. 24919/03, ECHR 2005-IMlascu and Otherscited above, 88 438 and
439).

128. In respect of the stringency of special adstiative measures, the
Court considers that the experiences of Mr Al-Mahy®Ir Hashmi and
Mr Kassir are instructive. While the Court sees reason to doubt the
testimony of the three men's attorneys that theosition of special
administrative measures has had an adverse effettteir well-being, it is
also of some relevance that none of the three mas deprived of all
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human contact during their detention at the Metlitggo Correctional
Center. Whilst subjected to special administrativeasures, they enjoyed
regular access to their attorneys. Communicatioite ¥amily members
were restricted but not completely prohibited. MfMoayad and Mr Kassir
were also allowed visits from consular officials.Ramirez Sanchetited
above, 88 131-135, the Grand Chamber considerédtite-weekly visits
from a doctor, a monthly visit from a priest anéduent visits from the
applicant's lawyers were sufficient for it to cambd that the applicant had
not been in complete sensory isolation or totalatasolation and that his
isolation was “partial and relative”. Previously, ©calan v. TurkeyGC],
no. 46221/99, § 194, ECHR 2005-1V, where the applis lawyer and
family members were able to visit once a week,applicant was able to
communicate with the outside world by letter and haoks, newspapers
and a radio at his disposal, the Grand Chamberidenes that the applicant
had not been kept in sensory isolation. The Coadcled a similar
conclusion in respect of the special prison regiai@ down in section 41
bis of the Italian Prison Administration Act, whereigmners were not
allowed to make calls, were limited to a one-hogit\per month and were
prohibited from contact with prisoners under a etéiht prison regime
(Argenti v. Italy no. 56317/00, 8§ 22, 10 November 208%stone v. Italy
(dec.), no. 59638/00, ECHR 20054xtracts); Messina v. lItaly(dec.),
no. 25498/94, 8 June 1999). The Court considers ttie limitations on
contact which were imposed on Mr Al-Moayad, Mr Hastand Mr Kassir
are analogous to these cases and it finds no re@ssnppose that the
present applicants would be subject to more strin@itations on contact.

129. In respect of the duration of the special iatstrative measures,
the Court also finds that no issue would arise urdgtcle 3. It appears that
Mr Hashmi has not yet been tried and thus has sebjected to special
administrative measures pre-trial for nearly thrgears. However,
Mr Al-Moayad spent one year and ten months in degerfrom the time of
his extradition to the date of his sentencing (&e&loayad cited above,
88§ 24-28). For Mr Kassir the equivalent period veggproximately two
years (paragraph 1111 above). These periods oftiwteare considerably
shorter than the periods of confinement at issueRamirez Sanchez
(eight years and two month€)calan(five years) and the Italian cases cited
above, where the periods in question ranged framyears and six months
in Messinato ten years and five months Bastone Moreover, as the
information provided by the United States DepartimeinJustice shows,
there are clear constitutional and statutory gueemnof a speedy trial.
The general rule is that a trial must take placehiwi seventy days.
Continuances can only be granted by the trial juggacipally in order to
allow more time for the preparation of the deferidas would also have the
effect of ensuring that the imposition of specidingnistrative measures at
the pre-trial stage was not unduly long.
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130. As to the objective pursued by special adstriaiive measures, the
Court readily understands, particularly in terrorisases, that prison
authorities will find it necessary to impose extdinary security measures
(seeRamirez Sanchexzited above, § 125)calan cited above, § 192).
In the present case, the United States authodtebest placed to assess the
need for such measures and there is no evidengedeso lightly or
capriciously. There is also no risk of arbitrarsés the decision to impose
special administrative measures. The decision idemaith reference to
established criteria. It is one that must be magédhle Attorney-General
personally. He must make specific findings and greasons for his
decision. The decision is subject to annual re\aed judicial challenge.

131. Finally, the third applicant has provideddevice that his mental
health would be adversely affected if he were tosbbjected to special
administrative measures. The first and second eqis have also relied on
their mental health conditions, albeit only in respof the length of the
possible sentences. The Court has frequently foidArticle 3 is relative
and depends on all the circumstances of a case f(seexample Keenan
v. the United Kingdonmo. 27229/95, 88 108 and 115, ECHR 2001-llljs It
prepared to accept, therefore, that the imposibbepecial administrative
measures would have a greater effect on all thppécants than detainees
who were in good mental health. However, it is nohvinced that any
adverse effect would automatically mean that they waposition of such
measures would entail a violation of Article 3.hkis not been suggested
that, prior to extradition, the United Kingdom aattiies would not advise
their United States counterparts of the applicanental health conditions
or that, upon extradition, the United States autiesrwould fail to provide
appropriate psychiatric care to them. It has alsb lbeen argued that
psychiatric care in United States federal pris@substantially different to
that provided at HMP Long Lartin and there is alsaeason to suggest that
the United States authorities would ignore any geanin the applicants'
conditions or that, if they did present any suitiggadencies or symptoms
of self-harm, they would refuse to alter the codi of their detention to
alleviate any risk to them. For the second appticauno is no longer at
HMP Long Lartin but is being cared for at Broadmeétwspital, the Court
does not doubt that the United States authoritiesldvallow transfer to an
equivalent high security hospital should that neeske after extradition.

For the foregoing reasons, the Court finds thatitigosition of special
administrative measures on the applicants befadrtal would not violate
Article 3 of the Convention.

b. Article 6

132. In Mamatkulov and Askarov v. Turk¢®C], nos. 46827/99 and
46951/99, 88 90 and 91, ECHR 2005-I, the Grand @iearonfirmed the
principle first laid down inSoering v. the United Kingdgn7 July 1989,
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§ 113, Series A no. 161, that an issue might eimegity be raised under
Article 6 by an extradition decision in circumstasavhere the fugitive had
suffered or risked suffering a flagrant denial dbaa trial in the requesting
country.

133. The applicants' case is that this test isfedi for three reasons:
special administrative measures will coerce thetm ptea bargaining; their
attorney-client privilege will not be respecteddatme conditions of their
detention will affect their mental health and, cemsently, their ability to
prepare for their trials. For the first, the Cofimtds there is no evidence to
support the contention that special administratie@sures are coercive. For
example, neither Mr Al-Moayad nor Mr Kassir decidedplead guilty to
the charges against him, despite being subjecteddio measures. It is also
highly unlikely that a United States District Cowvbuld accept a guilty
plea where there was evidence of coercion. Fors#mnd, an accused's
right to communicate with his legal representativas of the hearing of a
third person is part of the basic requirements tdimtrial in a democratic
society and follows from Article 6 § 3 (c) of the@ention Ocalan cited
above, § 133). But, as the High Court observediclerts and the Eighth
Amendment to the Constitution of the United States strikingly similar.
There is every reason to believe that the triah@sdin the applicants’ trials
would ensure proper respect for their rights urttlerEighth Amendment.
Moreover, it is clear from the affidavit of Ms Kidin (see paragraph 29
above) that, even in the unique context of spedalinistrative measures in
terrorism cases, there has only been one case diitaring of
attorney-client conversations and for wholly excaml reasons. There are,
as Ms Killion averred, regulations in place to eedihat, even if monitoring
does prove necessary, any privileged material does reach the
prosecution. For the third submission made by g@ieants, the Court has
already noted that there would be some adversetaffetheir well-being if
they were to be subjected to special administrativeasures pre-trial.
However, it does not find it established that thizuld impair significantly
the preparation of their defence in the sense ithatould render them
unable to provide any kind of instructions to thkawyers. For example,
those instructions could be provided at the edrpessible stage after each
applicants' extradition. If, during the preparatiointheir defence or in the
course of the trial, the applicants' lawyers fekttthere was a significant
impairment of their work, it would be open to théonbring their concerns
to the attention of the trial judge. There would the possibility of an
appeal against any ruling the trial judge made. Chart also finds that the
same considerations must apply in respect of thed tlapplicant's
submission that, if his mental health worsened asesult of special
administrative measures, he would be unable taskicg to himself at trial.

The Court therefore considers that none of theiegouis' heads of claim,
taken either individually or cumulatively, points & flagrant denial of



BABAR AHMAD AND OTHERS v. THE UNITED KINGDOM DECISI®I 55

justice. Consequently, the imposition of speciamamistrative measures
before trial would not violate Article 6.

c. Articles 8 and 14

134. The applicants have stated that the impositain special
administrative measures would violate their rightgler Article 8 of the
Convention. The Court considers that no separatgeigrises under this
Article. Finally, the Court notes that the applitamaintain their assertion,
which they made before the domestic courts, thatiap administrative
measures are applied only to Muslims. However, urthér evidence has
been provided to this Court that would allow it teach a different
conclusion from the domestic courts. It is plaionfr Ms Killion's affidavit
that, even if no statistics or examples have beewviged, special
administrative measure may apply to non-Muslimgeimorism cases and
Muslims in non-terrorism cases. There is no evideot a difference in
treatment and so no issue arises under Article 14.

d. Conclusion

135. For the foregoing reasons, the applicant'sptaints in respect of
the imposition of special administrative measurefote trial must be
rejected as manifestly ill-founded, in accordandtn rticle 35 88 3 and 4
of the Convention.

E. Post-trial detention: “supermax” conditions of detention at ADX
Florence and the continuation of special administrive measures

1. The Government's preliminary objection as to-eghaustion

136. The Government considered that the first thpg#icants had failed
to exhaust domestic remedies since they had omdgdahe question of
their pre-trial detention in the domestic procegdiand had first raised the
question of post-trial detention before the Cotilte Extradition Act 2003
provided every opportunity to raise the point ie tthomestic courts. The
applicants replied that, in the course of the dadaimgsoceedings, the only
available information about their conditions of efgton had been that of
the likelihood of special administrative measutesiad only emerged that
there was a risk of post-trial detention at ADX rElece in the course of
Abu Hamza's domestic proceedings challenging Hisdition.

137. The Court recalls that the burden of proobnsthe Government
claiming non-exhaustion to satisfy the Court thateffective remedy was
available in theory and in practice at the releviamie, namely, that the
remedy was accessible, capable of providing rednesgespect of the
applicant's complaints and offered reasonable p@isp of success
(seeT. v. the United KingdomGC], no. 24724/94, 16 December 1999,
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§ 55). The Court agrees with the Government thatgedings under the
Extradition Act 2003 provided an opportunity to seidomestically all
relevant Convention arguments. However, that dagsnmean that it is
satisfied that, had the applicants raised the tpresf post-trial detention at
ADX Florence, it would have had a reasonable prospe# success.
The applicants’ submissions in respect of ADX Hoe are
indistinguishable from those advanced by Mr Baryl anr Al-Fawwaz
(see paragraph 62 above). Mr Bary and Mr Al-Fawv¥aled to persuade
the High Court that conditions at ADX Florence amimal to ill-treatment
within the meaning of Article 3. There is no indioca that the point would
have been decided any differently in the applicatdses. For this reason,
the Court considers that the Government's prelingingbjection as to
non-exhaustion must be dismissed.

2. The parties' submissions

138. The Government distinguished between the ticapplicant and the
other three applicants. For the former, as the Higlurt had found, his
medical condition would mean that, at most, he wanly spend a short
period of time at ADX Florence. As the fourth applit's complaint had
been based on long-term social isolation arisimgnfrdetention there, no
iISsue arose under Article 3.

139. However, the Government accepted that thexe avreal risk that
the first three applicants would be detained at AEIrence if convicted.
The Government submitted that the consensus amaegpected
commentators was that detention at ADX Florencelavoot per seviolate
Article 3. Hence, the only issue for the Court wdsether there was a real
risk that: (i) conditions at ADX Florence could @éep such that they
became incompatible with Article 3; and (ii) thisowd occur in
circumstances where there would be no practical effiective remedy
available within the United States. The Governmeridmitted that, as the
High Court found irBary and Al-Fawwazneither limb of this test could be
satisfied.

140. For the first limb, as a factual matter, G@vernment considered
that a distinction had to be drawn between comustiat ADX Florence, a
federal facility, and other “supermax” prisons rbg certain American
States. The reports produced by the applicanthemeffects of other forms
of supermax confinement were of limited assistanibee Government
instead relied on the declaration of Mr Wiley, asnsarised at paragraph
88 above as providing the most accurate picturecariditions there.
The physical conditions of ADX Florence were saiisbry; they had to be
contrasted with the Court's findings lilascu and otherscited above, 88
240-245 andMathew cited above, § 217 where unsanitary conditiorss ha
been a factor in the findings of violations of Até 3. The Government also
considered that the conditions at ADX Florence wsignificantly less
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harsh that those which were found not to violatéiche 3 in Ramirez
SanchezThe mental and social needs of prisoners at AlbXelRce were
adequately catered for. There was no sensory igolat deprivation. There
was out-of-cell exercise, between one and fouptelae calls per month, at
least five social visits per month, television aalicational opportunities.
Admission to ADX Florence was not arbitrary but dxhson objective
criteria and not simply on the type of crime of ahia prisoner had been
convicted. The stringency of conditions imposed \walked to the risk a
prisoner presented. A prisoner was not detaineefimitely in conditions of
solitary confinement and could work his way throulga layered system in
thirty-six months. In phase three of the step-dgwagramme prisoners
were allowed to eat in groups and share commoresaeas impossible to
predict that the applicants would not enjoy a tyn&lansition to less
restrictive conditions. As noted in the Human RsghVatch report, the
Bureau of Prisons had proved willing to make chantge conditions at
ADX Florence, such as employing a full-time imand gmoviding approved
Arabic books. In respect of the third applicang Government relied on the
evidence of Mr Wiley that there was extensive madand psychological
care available at ADX Florence and added that thdeace showed the
graver a prisoner's condition the less likely itswhat he would remain
within ADX Florence.

141. For the second limb, the Government submitied prisoners in
the United States enjoyed the protection of Articlef the ICCPR, Article
26 of the UN Convention Against Torture and thehEigAmendment to the
United States Constitution. Prisoners were ableessfully to challenge
their detention. In particular, iAjaj (see paragraph 65 above), the District
Court had found there was an obligation to provate inmate with
meaningful notice of the reasons why he had non bedmitted to the
step-down programme.

142. In the submission of the first three applisatite Government could
not assert that “there was a consensus among tedpsmmmentators” that
ADX Florence was compatible with Article 3, parfiatly when the
Government had not indicated who these respectetmemtators were.
Instead, the evidence they had provided (summaatedragraphs 87 to 97
above) clearly showed the deterioration in mentslth that prolonged
confinement in supermax prisons caused. They furthdomitted that
conditions at ADX Florence were not compatible wiltternational
standards or with Article 3 of the Convention. TWwas demonstrated by the
comments of the United Nations Human Rights Conaaitind the United
Nations Committee Against Torture (see paragraphsai®d 97 above).
The applicants focussed on the stringency of carditat ADX Florence,
the regime of virtual solitary confinement and fignificant periods of time
that prisoners were required to spend in theirscdlhey also emphasised
that, given the sentences they faced if convidteste was a risk they would
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spend the rest of their lives in such conditionfie Tconditions were
analogous to, if not worse than, those found tanbaolation of Article 3 in
G.B. v. Bulgaria no. 42346/98, 11 March 2004 arrkers v. Greege
no. 28524/95, ECHR 2001-lll. For instance, B, the applicant was
subjected to a stringent custodial regime for ntben eight years, which
involved twenty-three hours in his cell where hd batake all his meals; in
Peers despite the conditions of his cell, the applichatl at least been
allowed to have his cell door open during the dey.respect of the
requirement at ADX Florence for a prisoner to lrgostearched every time
he went for recreation, the applicants observed similar searches had
been found to be in violation of Article 3 Yfan der Ven v. the Netherlands
no. 50901/99, ECHR 2003-Il anidorsé and Others v. the Netherlands
no. 52750/99, 4 February 2003. The applicantsraléed on the fact that, in
Ramirez Sanchezited above, § 145, the Grand Chamber had statd
solitary confinement, even in cases entailing aelative isolation, could
not be imposed on a prisoner indefinitely. This waslear contrast to the
possibility of indefinite detention at ADX Florenc&he Grand Chamber
had also emphasised the need for review by an emdkmt judicial
authority of the merits of and reasons for prolahgelitary confinement;
there was no such possibility in respect of ADXrEhxe.

143. The fourth applicant added that the High €aurhis case had
placed significant weight on Mr Wiley's understarglithat, if it were
determined he could not manage the activities @y diging, it was highly
unlikely he would be placed at ADX Florence buheatat a medical centre.
The fourth applicant invited the Court to approadh Wiley's statement
with considerable caution as the rest of his ewdedescribed a prison
regime which was wholly at odds with the objectesgdence and, as the
statement was based on second-hand informatievgdtspeculative. It did
not exclude that the Bureau of Prisons would welgh fourth applicant's
medical needs against security considerations.elWwas no evidence of the
standard the Bureau would apply in determining Wwhete was able to
manage the activities of daily living and no evidenmegarding conditions
of detention at a medical centre. The “other higtfije convicted terrorist”
referred to in the High Court's judgment (quotegatagraph 48 above) was
Omar Abdel Rahman. He had spent six years at ADdteRce, despite
suffering from medical problems that were equalftapt worse than, those
suffered by the fourth applicant. Mr Wiley had éailto explain why the
fourth applicant would be treated any differentlgnth Mr Rahman. In his
final observations on this complaint, the fourthplagant argued that he
would be detained at ADX Florence solely on theidbdsat the United
States Government considered him to be a globedrist, a designation
that only applied to foreigners. This breacheddetiLl4 of the Convention.
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3. The Court's assessment

144. It is appropriate to consider first the cate¢he fourth applicant.
The merits of his complaint turn entirely on whetlhe is at real risk of
detention at ADX Florence. The Court sees no reasomuestion the
conclusions of the Senior District Judge and thghHZourt that, at most, he
would only spend a short period of time at ADX [Elace. It is apparent that
Mr Wiley's characterisation of conditions of detentat ADX Florence is
different from the conclusions reached in otheorepbut his statement that
a full medical examination would be carried outtba fourth applicant has
not been contradicted. Therefore, there are noctigegrounds for treating
this statement with caution on this point, as tberth applicant argued.
There is also no evidence that the Bureau of Psisomcarrying out the
medical examination, would apply an inappropriatandard or that
conditions at a medical centre would be incompatiblith Article 3.
Similarly, the fourth applicant has not providedy avidence capable of
casting doubt on the High Court's conclusion thatmedical examination
would take place as soon as practicable and theysleihich arose in
Mr Rahman's case would avoided.

145. Lastly, if an issue arises under Article 3 rgspect of ADX
Florence it is on the basis of the prolonged periad isolation that
detainees experience and not their physical camditof detentiorper se
In fact, the fourth applicant has not argued thst@t period of detention at
ADX Florence would be incompatible with Article Bven examining that
iIssueproprio moty the Court finds no issue would arise. The assessof
whether the minimum level of severity for Articlehds been met is relative;
it depends on all the circumstances of the cas&jding, where applicable,
the state of health of the victim. For example,Hrice v. the United
Kingdom no. 33394/96, ECHR 2001-VII a four-limb-deficighialidomide
victim with numerous heath problems was detainedHieee nights and four
days. The Court considered that to detain the egmiiin conditions where
she was dangerously cold, risked developing scgeause her bed was too
hard or unreachable, and was unable to go to tle® tw keep clean without
the greatest of difficulty, constituted degradingatment contrary to Article
3 of the Convention. It was also noted that nostegud been taken before
committing the applicant to immediate imprisonmenascertain where she
would be detained or to ensure that it would besiides to provide facilities
adequate to cope with her severe level of disghi§t25 of the judgment).
The fourth applicant's disabilities, while seriods, not reach the level of
disability of the applicant iRrice. Consequently, the problems encountered
by the applicant ifPrice would be unlikely to arise in the fourth applicant
case for the short period of time he might sperARK Florence until a
medical examination could be carried out; indeas [recisely that medical
examination which would provide the safeguard agjailfrtreatment that
was so absent iRrice.
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The Court considers that these conclusions makenitecessary to
consider the fourth applicant's reliance on Artitdebut it is also clear from
the objective evidence that there is no differentdreatment between
nationals and non-nationals: both can be detainediDX Florence. For
these reasons, the Court finds that the fourthiegoptls complaint in respect
of detention at ADX Florence must be rejected asifestly ill-founded in
accordance with Articles 35 88 3 and 4 of the Cotive.

146. Turning to the first three applicants, whe at real risk of
detention at ADX Florence, the Court considers thase complaints raise
serious questions of fact and law which are of scmmplexity that their
determination should depend on an examination emtérits. They cannot,
therefore, be considered manifestly ill-founded himt the meaning of
Article 35 8§ 3 of the Convention. The Court therefaeclares admissible
the applicants' complaints based on Article 3 ispeet of their possible
detention at ADX Florence.

147. To the extent that their conditions of datantnay be made stricter
by the imposition of special administrative measure considers that this
aspect of the complaint must also be declared asilohes

148. The Court also notes that the first thrediegmts relied on Articles
6 and 8 in respect of ADX Florence, as they hadespect of special
administrative measures during pre-trial detentidowever, there is no
evidence that detention at ADX Florence would pnetbe applicants from
properly instructing their legal representatives,roviled those
representatives were on record as representing. thiben Court also finds
that no separate issue arises under Article 8 whainot be considered
under Article 3. The Court considers, thereforeatthhe applicants'
complaints based on Articles 6 and 8 in respecdetention at ADX
Florence should be declared inadmissible as maiyife-founded in
accordance with Articles 35 88 3 and 4 of the Coitive.

F. The length of the applicants' possible sentences

1. The Government's preliminary objection as to-eghaustion

149. The Government considered that the first tlaggaicants had also
failed to exhaust domestic remedies in respedhisfdomplaint. Again, the
Extradition Act 2003 provided every opportunity ra@ise the point in the
domestic courts. The applicants replied that, @ ¢burse of the domestic
proceedings, the issue had been raised in theunsegts before the High
Court and they had submitted affidavits to thatrtas to their likely
sentences.

150. The Court considers that this preliminary otiggn must be rejected
on similar grounds to those on which it has regdiee Government's
preliminary objection in respect of detention at JADFlorence.
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The applicants’ submissions in respect of theirsipies sentences are
indistinguishable from those advanced by Mr Wellomy Since
Mr Wellington's appeal was rejected by the Houskartls, not just on the
facts of his case but on the basis that Articlepfliad only in attenuated
circumstances in the extradition context (see papt 55-61 above), there
Is no indication that the point would have beenidkst any differently in
the first three applicants' cases. For this reagmnCourt considers that the
Government's preliminary objection as to non-exhans must be
dismissed.

2. The parties' submissions

151. The Government relied on the Grand Chambalitsgrin Kafkaris
cited above, and the House of Lords' ruling \iellington As the
Department of Justice's letter of 19 November 20@monstrated, the
United States criminal justice system clearly pded a broader range of
procedures by which an individual sentenced to ilif@risonment could
have his sentence reduced than the system founth mtlate Article 3 in
Kafkaris Accordingly, any life sentences which were immgbseuld both
be de jure and de factoreducible. Moreover, none of the offences with
which the applicants were charged carried manddifergentences. A trial
judge in a United States federal court enjoyed aadbrdiscretion in
sentencing: the United States sentencing guideles not binding and a
trial judge was free to impose any reasonable seatevithin the range
prescribed by statute. In respect of Mr Aswat, @owernment relied on the
28 January 2010 letter (see paragraph 70 abovehwahiterated that none
of the offences with which he had been charged irequa statutory
maximum (or even a statutory minimum) term of irspriment.

152. The applicants argued that there was a r&akhat, if convicted of
the charges against them, they would be given reiifee sentences or
consecutive sentences approaching the seventydiaesentence originally
given to Al-Moayad (se@l-Moayad cited above, § 28). For the first and
third applicants, this was apparent from the ofésnwith which they were
charged. For Mr Aswat, the possibility of a lifensence had been made
clear by the United States prosecutors when thenviiewed him in the
United Kingdom in April 2006. Such sentences presgra distinction
without a difference from a life sentence withoatge. They accepted that
Kafkaris was authority for the proposition that the impasitof a life
sentence would not in itself violate Article 3 pided it was reducible.
However, none of the four ways a sentence coulceteced in the United
States met that test. The first, release by the&@uof Prisons, only really
applied to those with terminal illnesses and cawtl reduce the sentences
of the applicants who were in good health. The sécreduction within one
year of sentence, required substantial assistant®etGovernment, which
the applicants were unable to provide. For thedihine United States had



62 BABAR AHMAD AND OTHERS v. THE UNITED KINGDOM DECISDN

not suggested there was the remotest possibilitgeo§entencing guidelines
being reduced. This argument was little differeminf suggesting that a
sentence of imprisonment was potentially reducii@deause the law might
change at some unspecified point in the futurefohkscommutation by the

President, the evidence showed there had never ®demymmutation in

respect of terrorism offences. Finally, the Courtiafkaris had not been

required to consider whether serving such a seatenconditions such as
ADX Florence was in violation of Article 3. In thefinal observations on

this complaint, the first and second applicant® asgued that, given the
first applicant's post-traumatic stress disorded #me second applicant's
schizophrenia, the imposition of a whole life sewt would have an
aggravated impact on them.

3. The Court's assessment

153. The Court considers that, in respect of th&, fthird and fourth
applicants, there is a possibility that life sestwill be imposed if they
are convicted. In light of its case-law, particilaKafkaris the Court
considers that this part of each application rassous questions of fact
and law which are of such complexity that theiredetination should
depend on an examination on the meritfiey cannot, therefore, be
considered manifestly ill-founded within the meanwf Article 35 8 3 of
the Convention. It therefore declares these comggdadmissible.

154. For the second applicant, the Court notes shismission that
United States prosecutors told him in April 200&ttihe risked a life
sentence if convicted. Whatever may have been dadCourt prefers the
evidence of the United States prosecutor, Mr Bruglkeose affidavit of
9 December 2005 (confirmed by the Department oftickls letter of
23 March 2010) makes clear that the maximum seatdhe second
applicant faces is one of fifty years' imprisonmggte paragraph 70 above).
The Court notes that the second applicant is tfivey years of age. If a
sentence of fifty years' imprisonment were impose¢ken with the 15%
reduction which is available for compliance withstitutional disciplinary
regulations (see paragraph 72 above), the applivaodld be nearly
seventy-eight years of age before he became diddl release. In those
circumstances, at this stage the Court is prep@aredcept that, while he is
at no real risk of a life sentence, the senteneeséitond applicant faces also
raises an issue under Article 3. ConsequentlyCbert considers that this
part of his application also raises serious questaf fact and law which are
of such complexity that their determination shoul@pend on an
examination on the merits. It therefore also dedathis complaint
admissible.
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G. The use of evidence allegedly obtained in breact Article 3
1. The parties' submissions

a. The Government

155. The Government relied on the findings of thghHCourt. In the
case of the second and fourth applicants, Mr Ujahathbeen represented
by two experienced attorneys. He had expresslyaelatged that he was
entering a plea agreement because he was in falty gind did so
voluntarily. Specific enquiries had been made kg/dbntencing judge as to
whether this was the case and whether any threat®éen made. The fact
that no such threats had been made was confirmexhéyf Mr Ujaama's
attorneys, Mr Robert Mahler. In any event, all sissues could be properly
determined by the United States courts, includirggs-examination of Mr
Ujaama by the second and fourth applicants. Ine@spf the fourth
applicant's allegation that, in respect of the Afigistan and Yemen charges,
torture evidence would be used against him, thee@Gowent relied on the
finding of the High Court that this was not the ea# respect of his
reliance on the case of Binyam Mohamed (see pghgt&7 below) the
Government submitted that the fourth applicant hatddemonstrated that
this had any relevance to his case.

Alternatively, the Government considered thaliloh v. GermanyGC],
no. 54810/00, ECHR 2006-1X had left open the qoesivhether the use of
evidence obtained by inhuman or degrading treatmetamatically renders
a trial unfair. They submitted that there shouldnbeautomatic rule to that
effect, nor should there be an automatic rule thatpossible admission of
such evidence by a foreign court would be suffictenestablish a flagrant
denial of justice.

b. The first three applicants

156. The first two applicants maintained their sigsion, which they
had made before the High Court, that there wasahrigk that evidence
obtained from secret detention sites would be @ully admitted in
evidence against them because it was common irpcany trials for FBI
agents to give evidence of the general natureettmspiracy. In his reply
to the Government's observations the first apptisabmitted that a further
violation of Article 6 8§ 1 would arise in his cagdis cousin, Mr Noor
Khan, had been detained in Pakistan and he prodaceithess statement
from a third man, Mr Igbal, who had also been detdithere, in which
Mr Igbal stated that Mr Khan had been tortured askied questions about
Mr Ahmad.

In respect of the plea agreement of Mr Ujaama, seond applicant
maintained that this agreement had been obtaingédto guarantees that
special administrative measures would be lifted ded would not be
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designated as an enemy combatant; it would haven ld®ious to
Mr Ujaama that, if he had not entered into the plgeeement, he would be
subjected to special administrative measures andkabf designation as an
enemy combatant. This was supported by the evidehddr Loflin, who
testified in the domestic proceedings as to hivemations with Mr Mahler
on the process by which the plea agreement had be&nined. Hence,
Mr Ujaama's plea agreement, and the evidence hédvwgve against the
second applicant, had been obtained by threat-tokdtment. This would
breach the second applicant's right to a fair neglardless of whether that
ill-treatment was characterised as torture or adesorm of ill-treatment.
He relied on his observations as to the incompgdibiof special
administrative measures with Article 3. Moreovéhad not been sufficient
for the domestic courts to conclude that this wasadter for the United
States courts because there was no procedure Il \ahirial court in the
United States could excludie limine the evidence of Mr Ujaama or indeed
the evidence of any FBI agents who testified. AtHer statement of
20 August 2008 from Mr Loflin was relied upon, itih he stated that any
trial court would be bound by the decision of theitedd States Court of
Appeals for the Second Circuit Portelli (see paragraph 66 above) as this
was the Court of Appeals in whose jurisdiction seseond applicant's trial
would take place.

In respect of the Government's alternative subuwmissthe first three
applicants considered that there was no rigid daig between torture and
other forms of ill-treatment. Hence, it would b&onsistent with Article 3
to maintain a rigid exclusionary rule that appliedtorture but not other
forms of ill-treatment: the rationale for an excbrary rule was the same in
each case.

c. The fourth applicant

157. The fourth applicant considered that the aesp of the
Government ignored the difficulties he had in pmavihis case to the
required standard. The United States Governmennbatbeen required to
produce the evidence against him in the extradifosceedings but only
provide a narrative of the alleged criminal condbinetheless, there were
reasonable grounds for suspicion that the casenstgaim derived directly
or indirectly from evidence obtained by torture irtreatment and,
therefore, there had been a failure of the Unitethom courts properly to
enquire of the United States Government. This meaves inappropriate to
rely on the factual findings made by the Uniteddgdom courts.

As evidence of his reasonable grounds for suspidienrelied on the
case of Binyam Mohamed, an Ethiopian national &stent of the United
Kingdom who was tortured after his arrest in Pakisand his subsequent
removal to Morocco, Afghanistan, and finally to Gtemamo Bay. He also
produced expert witness statements that demorstrtere was no
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automatic prohibition on the use of torture evidebg United States courts,
including one from Mr Bruce Maloy who stated thhe tfourth applicant
would be unable to rely on Article 15 of the UnitBidtions Convention
Against Torture before the United States courte High Court had found
that there was no material distinction between approach taken by the
United Kingdom and United States courts to the adinility of such
evidence, but the fourth applicant submitted thHas twas immaterial:
it would normally be in breach of Article 6 to rebyn evidence which was
the indirect product of torture. The same applieckvtidence obtained by
ill-treatment. He too accepted that the Court heftithis question open in
Jalloh but submitted that the correct position was takén by Judge Bratza
in his concurring opinion that the fairness of tluelicial process was
irreparably damaged in any case where evidenceadastted which had
been obtained by the authorities of the State aoecein violation of the
prohibition in Article 3.

2. The Court's assessment

158. The Court begins by noting that the first agpit now complains
that there is a real risk of evidence obtained diyute of Mr Noor Khan
being used against him. It does not appear thatctiinplaint has ever been
put before the domestic authorities. In any eveéhg Court does not
consider it necessary to examine whether therdoéas a failure to exhaust
domestic remedies since this complaint, the complaade in respect of
the testimony of FBI agents, the complaint madeespect of Mr Ujaama's
plea agreement, and the fourth applicants' gemeraplaints about the use
of torture evidence are inadmissible for the follogvreasons.

159. It is true that idalloh, cited above, the Grand Chamber left open
the question whether the use of evidence obtaigegdiuman or degrading
treatment automatically renders a trial unfair (&&égen v. GermanjGC],
no. 22978/05, § 167, ECHR 2010-....). However, @eurt does not
consider it necessary to decide that question enptiesent case. As it has
reiterated, in extradition cases an issue will anfge under Article 6 when
there is a real risk of a flagrant denial of justin the requesting State.
As the Court has found, there is no reason to gueshe United States
Government's assurances that the applicants witliée in federal courts
and enjoy the full panoply of rights and protecidihat are provided to
defendants in those courts. Any issues as to timesadility of the evidence
of Mr Ujaama, FBI agents or others are capableetidpaddressed in those
courts. Moreover, the trial judge in each casdyerathan this Court, is best
placed to consider factual disputes between thendef and prosecution,
including the dispute between Mr Loflin and Mr Mahlas to the
circumstances in which Mr Ujaama entered his ptgaement. In respect of
Mr Ujaama's evidence, and indeed in respect of @hgr oral evidence
which is declared admissible, the applicants wél dble to conduct full
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cross-examination of those giving evidence. Furfitetection is provided
by the right of appeal the applicants would havedhvicted. Although
various United States Courts of Appeal have takkghttyy different
approaches to the exclusion of evidence obtainedcd®rcion of third
parties, this is demonstrative of the anxious atersition which the United
States federal courts give to the issue. Noneeétlihorities relied upon by
the applicants and summarised at paragraph 66 afjopkes a standard
which falls so far short of the requirements o& frial that the applicants'
trials would amount to flagrant denials of justi€@n the contrary, as the
High Court found in the fourth applicant's casegréhis no appreciable
difference between the approach taken by the UrStates courts and that
set out by the Grand ChamberJiloh.

160. The Court would only add that these conchssiapply with equal
force to the general allegations made by the foapplicant. The Court in
Harutyunyan cited aboveaccepted that the use of incriminating evidence
which had been obtained as a direct result of terdfi the applicant and two
witnesses rendered the applicant's trial unfainveleer, as the High Court
found, Harutyunyanis readily distinguishable from the fourth apphta
case. In his case, it is not suggested that anyesst statements which are
the product of torture will be introduced in evidemor that any witnesses
will give live evidence confirming what they haveepiously said under
torture. Finally, even applying the low standardpobof that the fourth
applicant urged it to do, the Court is unable taatede that evidence will
be adduced at his trial that may be said to haea lobtained indirectly by
torture of third parties. Should any such evideadse, its admissibility
must also be a matter for the trial judge and,aater, for the appellate
courts.

161. For these reasons, the Court considers hilegetcomplaints must
be rejected as manifestly ill-founded in accordawih Articles 35 88 3
and 4 of the Convention.

H. The applicants' remaining complaints

1. Prejudice arising from pre-trial publicity

162. The first three applicants also alleged thatytwould receive an
unfair trial due to the extensive publicity thaethvents of 11 September
2001 and the United States Government's subseqemiter-terrorism
efforts had received. No prospective juror could b#ouched by that
publicity or by the rhetoric of the United State®v@rnment. This had
worsened pre-existing prejudices among membersefAimerican public
against Muslims. The jury in each trial would bé&eas to decide on the
credibility of prosecution and defence witnessed Hre jury's prejudices
could prove decisive; jurors would inevitably makeconnection between
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the applicants and terrorists suspects who wenegbéetained as enemy
combatants. In addition, the second applicangs$ hiad been moved to New
York, when the more natural venue was Oregon ottl8ea New York jury
would clearly be affected by the attack on the TWanwvers.

163. The Court considers this complaint to be withfoundation. As it
has stated, in extradition cases, an issue wilt arise under Article 6 when
there is a real risk of a flagrant denial of justin the requesting State.
The publicity that the events of 11 September 20@ie received is
unprecedented. However, the applicants are noftctedli with offences
which relate directly to those events. The mere that a terrorism trial
takes place in New York is not grounds for suggesthat the jury would
be so prejudiced that the trial would amount tdagrint denial of justice.
Furthermore, clear safeguards are in place in dritates federal criminal
procedure to ensure that jurors are able to tresasipartially. This is
illustrated by the trial of Oussama Kassir whergoading to the evidence
of Mr Bruce, a week was spent on jury selectiore (sa@ragraph 11 above).
There is every reason to expect that the samerrigould be applied to the
selection of the applicants' juries. This complamist also be rejected as
manifestly ill-founded in accordance with Articl@ 88 3 and 4 of the
Convention.

2. Alleged prejudice arising from public designatiof the fourth
applicant as a terrorist

164. On 23 September 2001, the President of thieedUrStates of
America signed Executive Order 13224 entitled “klng property and
prohibiting transactions with persons who comniiteaten to commit, or
support terrorism”. On 19 April 2002, the Unitedates Department of
Treasury designated the applicant as coming urgeterms of that order
and accordingly blocked any assets he had in thaetetdnStates.
The accompanying press release stated:

“Abu Hamza al-Masri identifies himself as the Le@dficer for the Islamic Army
of Aden, the terrorist organization that claimeeédit for the bombing of the USS
Cole in Yemen. The President designated the Isl&micy of Aden as a financier of
terrorism when he launched the financial war orotésm on September 24, 2001. In
written statements, Hamza seeks support and bad¢&mghad against the Yemeni
regime and the return to Islamic law. The Islamicm& of Aden has taken
responsibility for the kidnapping of foreignersclunding the kidnapping of 16 tourists
in December of 1998, that resulted in the killifgtree Britons and one Australian.
In interviews, Hamza has endorsed the killing afi-hbuslim tourists visiting Muslim
countries.”

165. The fourth applicant alleges that his tri@wd be prejudiced by
this public designation. The designation was ordgsible because of the
lengthy delay by the United States in initiatingtregition proceedings.
The safeguards within the trial process were ingefit to cure the
prejudice; the courts were powerless to prevent gublicity, particularly
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the dissemination of such statements in the eleictrmedia. It was unlikely
that any New York juror would be unaware of thevaikng view of the
fourth applicant as an international terrorist.

166. The Court observes that it does not appeartile fourth applicant
raised this point in the domestic proceedings.nyn @vent, it is manifestly
ill-founded. Although the press release does gahé&ur than merely
announcing the decision to freeze the fourth apptis assets, and thus it
may be said to lack the necessary discretion adrospection required by
Allenet de Ribemont v. Francguidgment of 10 February 1995, Series A
no. 308, 8 38, some comment on a matter of sucHicpufiterest is
inevitable. There is also no direct link betweeis tineezing order and the
criminal investigation later carried out by the téal States Government or
the extradition request (cAllenet de Ribemordt § 37). In any trial in the
United States it would remain for the prosecutionptove the charges
against the applicant to the appropriate standanranf and for the trial
judge to direct the jury to try the case on theida$ the evidence alone.
It cannot be said that a press release dating 2002 would render such a
trial unfair, still less give rise to the flagrasnial of justice required in an
extradition case. Accordingly the Court rejectss tbomplaint, pursuant to
Articles 35 8§88 3 and 4 of the Convention.

3. Plea bargaining

167. The first three applicants also complained @ghaolation of Article
6 would occur because the threat of a long sentéycénited States
prosecutors would lead to coercive plea bargaiamgunting to a flagrant
denial of justice. They argued that the same thresde against James
Ujaama would be made against them and they too dvbal induced to
plead guilty simply to receive shorter sentences: Abkwat relied
specifically on the fact that discussions had alyedaaken place at
HMP Belmarsh between him and the United Stateseptdsr in which he
had been informed of the possibility of a reductioris sentence if he co-
operated with the prosecution. All three applicarassidered the role of the
prosecution in plea bargaining to be oppressiveansive.

168. In the Court's view, it would appear that pleagaining is more
common in the United States than in the United Howg or other
Contracting States. However, it is a common featdrEuropean criminal
justice systems for a defendant to receive a remluat his or her sentence
for a guilty plea in advance of trial or for proiid substantial co-operation
to the police or prosecution (for examples of phaagains in the Court's
own case-law seeSlavcho Kostov v. Bulgariano. 28674/03, 8§ 17,
27 November 2008; Ruckiski v. Poland no. 33198/04, § 12,
20 February 2007; Sardinas Albo v. Italy no. 56271/00, § 22,
17 February 2005; Erdem v. Germany (dec.), no. 38321/97,
9 December 1999). Often, early guilty pleas wijuge the prosecution and
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the defence to agree the basis of that plea. Rorrdason, the fact that the
prosecution or trial judge indicates the sentenb&hvthe defendant would
receive after pleading guilty at an early stage thedsentence the defendant
would receive if convicted at trial cannot of ifsaimount to oppressive
conduct. Therefore there is nothing unlawful or foger in that process
which would raise an issue under Article 6 of tre@:ntion. In the Court's
view, such an issue would only arise if the disareyy between two
sentences was so great that it amounted to imppypssure on a defendant
to plead guilty when he was in fact innocent, wkte plea bargain was so
coercive that it vitiated entirely the defendantght not to incriminate
himself or when a plea bargain would appear tahleeonly possible way of
avoiding a sentence of such severity as to breatblé\3.

169. This is not the case for any of the presg@plieants. The Court
finds nothing untoward in the willingness of theitdd States prosecutors
to discuss Mr Aswat's possible sentence with hiradwance of extradition.
Similarly, there are no grounds for suggesting taited States prosecutors
would act unlawfully or improperly in discussinggsible sentences with
the other two applicants upon their extraditionnafly, in the federal
criminal justice system, a measure of protectiopriavided to defendants
by the role of the sentencing judge whose task tbiensure that the plea
agreement is entered freely and voluntarily. Thatedure would apply to
the applicants should they choose to enter intdea pargain. The Court
therefore finds that the applicants have failedeémonstrate that the United
States federal plea bargaining system, as it weylply to their trials,
amounts to a flagrant denial of justice. Accordynghis complaint must
also be rejected as manifestly ill-founded in adeoce with Articles 35
88 3 and 4 of the Convention.

4. Alleged prejudice arising from the delay in segkhe extradition of
the fourth applicant

170. The fourth applicant alleged that his trialuhd be prejudiced by
the delay in seeking his extradition. He attributkid delay to a political
decision taken by the two Governments to resuscitharges against him,
which were investigated and not prosecuted in 189®as untenable that
the investigation had only advanced as a resuheinterview recorded by
Ms Quinn. There was now very little evidence avadato the fourth
applicant. Witnesses were missing either becawsehtad been executed or,
fearing extradition or prosecution, they had reflsetestify on his behalf.
Real evidence, such as telephone records, triaédrgpts and medical and
photographic evidence of torture of witnesses im¥e, would no longer
been available.

171. In the Court's view, the allegation of a pcdilly motivated
prosecution is unsubstantiated. In addition, tharCloas never found that a
trial in a Convention State was unfair simply besmawf the delay in
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bringing the prosecution (see for exam@awoniuk v. the United Kingdom
(dec.), no. 63716/00, ECHR 2001-VI where the ajpliavas tried for war
crimes committed forty-four years earlier). Adnite the fourth applicant
goes further and alleges that, for the Yemen clsartdpe delay has meant
that he will unable to conduct his defence propdtlgwever, the examples
of missing evidence and witnesses were consideyatidoHigh Court: the
Court accepts its finding that none of the witnesseho are now
unavailable would have been able to assist theicgnls defence. In any
event, as with the complaints made in respect ofeexe allegedly obtained
by torture or ill-treatment, this is a matter tisah be raised before the trial
court in the United States. The same is true fa #fieged prejudice
resulting from the absence of real evidence. Tammaint must be rejected
as manifestly ill-founded in accordance with Arigl35 88 3 and 4 of the
Convention.

5. The fourth applicant's Article 8 complaint

172. The applicant submitted that his extraditiovould be a
disproportionate interference with his private dahily life as guaranteed
by Article 8 as he had lived in the United Kingd@mce 1979 and had a
wife and nine children there. The Court reiteratest it will only be in
exceptional circumstances that an applicant's @i family life in a
Contracting State will outweigh the legitimate apuarsued by his or her
extradition (seeKing v. the United Kingdom(dec.), no. 9742/07,
26 January 2010). This is particularly so givenghavity the offences with
which the fourth applicant is charged. There are soch exceptional
circumstances in his case and this complaint igetbee manifestly
ill-founded and must be rejected in accordance Witiicles 35 88 3 and 4
of the Convention.

6. The failure of the Director of Public Prosecunsoto consider trial in
the United Kingdom

173. The third applicant, whose observations wel@ted by the first
and second applicants, considered that the Uniteddém was the natural
forum for prosecution. This affected the proporélry of the interferences
with their rights under Articles 3, 6 and 8 of tBenvention which would
take place if they were to be extradited. They wBrdish nationals.
The offences with which they were charged weregelleto have taken
place in the United Kingdom. The evidence againsit had been gathered
there. It could be presented more fairly in the tethiKingdom and any
British trial would have to conform to Conventiaiarsdards. The obligation
upon States to extradite or prosecudeit(dedere aut judicaje which
applied in respect of certain crimes, includingraegsm, was of some
relevance. If the United Kingdom refused to extiadhe applicants it
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would be under an obligation to prosecute themedak prosecution in the
United Kingdom rather than extradition to the Udit8tates was the only
just satisfaction they sought. Lastly, theeringjudgment demonstrated that
the possibility of trial in a Contracting State wadevant to whether an
applicant's extradition would be compatible witk thonvention.

174. The Government considered these arguments tmigconceived.
Trial in the United Kingdom would fail to satisfipé wider public interest
which lay in honouring extradition commitments. YHarther argued that
the United States was the only appropriate forunpfosecution given the
nature of the alleged offences, which were wholiseated against the
United States. It was irrelevant that evidence badn gathered in the
United Kingdom. The applicants had failed to reagsgnthe wholly
exceptional circumstances of tBeeringcase. It had never been disputed in
Soeringthat both the United States and the Federal RepoblGermany
enjoyed jurisdiction, the Federal Republic had litseibmitted that the
applicant's extradition to the United States wobikdach his Convention
rights, and the case concerned the imposition efdeath penalty when
there was a virtual consensus against such punghraemong the
Contracting States.

175. The Court observes that the parties disage¢o whether the
United Kingdom is the natural forum for prosecutioh the applicants,
though it does appear to be accepted by the Gowsrnthat prosecution
would be possible in the United Kingdom. The Caadalls that there is no
right in the Convention not to be extraditdéaflanti v. Germany(dec.),
no. 45097/04, 26 May 2005Soering cited above, 8§ 85) and, by
implication, there is no right to be prosecutedaimarticular jurisdiction.
Hence, in extradition cases it is not for the Cooiradjudicate on the natural
forum for prosecution; when a Contracting Stateosles to extradite an
applicant the Court's only task is to determine tvbe that extradition
would be compatible with that applicant's Convemtights. However, the
Court also recalls that iSoering cited above, 8§ 110, the Court considered
that the possibility of prosecution in the Fed&apublic of Germany rather
than the United States was a “circumstance of agleg” for the overall
assessment under Article 3 in that it went “togkarch for the requisite fair
balance of interests and to the proportionalitytref contested extradition
decision in the particular case”.

176. In the present cases, the Court has fourtdthkee is no real risk
that the applicants will be subjected to ill-treatrhthrough designation as
enemy combatants, extraordinary rendition or thpasition of the death
penalty. It has also found that the imposition pecal administrative
measures would not meet the necessary threshohttiote 3 and that their
imposition would not amount to a flagrant deniajugtice for the purposes
of Article 6. It has reached a similar conclusionréspect of the alleged
prejudice arising from pre-trial publicity and theocess of plea bargaining.
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Consequently, it is of no relevance to the merftshese complaints that
prosecution in the United Kingdom would be a monepprtionate
interference with the applicants’ rights under &% 3 and 6 of the
Convention; proportionality could only be a consamn if those Articles
were found to be engaged.

177. The Court has, however, declared admisshta€itst, second and
third applicants' Article 3 complaints in respedt adetention at ADX
Florence. It has also declared admissible all fapplicants' Article 3
complaints in respect of the length of their poesgentences. At this stage,
therefore, and in light of paragraph 110 of 8weringjudgment, the Court
considers it appropriate to allow the applicantsely on the possibility of
prosecution in the United Kingdom in any furthebsussions they make in
respect of these complaints.

178. Finally, to the extent that the first thrgmplecants also appear to
rely on Article 8 in their submissions in respetfaum (and indeed only
make general references to that Article), their plant must fail for the
same reasons as the fourth applicant's freestanéliige 8 complaint:
there are no exceptional circumstances in the cabiEh would make their
extradition disproportionate. This part of the cdant is therefore
manifestly ill-founded and must be rejected in adaace with Articles 35
88 3 and 4 of the Convention.

7. Detention without the requirement gbama faciecase

179. The first and second applicants also compdaihat their detention
in the United Kingdom pending extradition violatekticle 5 of the
Convention since they had been detained withoutesimdence having been
produced or any judicial finding that there waprana faciecase against
them. This violated their right to security of pmmsand amounted to
arbitrary detention. They accepted that detentiathomt the need to
demonstrate @rima faciecase was acceptable for extraditions which took
place between European Union member States unddeulopean Arrest
Warrant system. This was because European Unionberetates were
also member States of the Council of Europe. Dafierconsiderations
applied in relation to extradition to the Uniteda®s, which was not a
member of the Council of Europe and thus not sulgethe jurisdiction of
the Court.

180. The Court recalls that it€hahal v. the United Kingdgm
15 November 1996, § 11Reports of Judgments and Decisidri#96-V it
found that:

“Article 5 8 1 (f) does not demand that the detemtdf a person against whom
action is being taken with a view to deportatiorré@sonably considered necessary ...
Indeed, all that is required under this provisierthat 'action is being taken with a
view to deportation'. It is therefore immateriay the purposes of Article 5 § 1 (f),
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whether the underlying decision to expel can b#fied under national or Convention
law.”

The Court does not consider that it should deparnfthis ruling and
read into Article 5 8 1 (f) a requirement that thdére aprima facie case
before a person can be detained with a view tcaditton. The applicants
have not argued that the United Kingdom authoriiesnot have the power
to detain them unless there waprana faciecase against them. Nor have
they argued that there no legal basis at all ironat law for their detention.
The Court therefore finds that their detention cbesp with the
requirements of Article 5 § 1 (f) of the Convention

. The interim measures indicated under Rule 39 othe Rules of
Court

181. In light of its decision to declare each amtlon partly admissible,
the Court considers that the indications made ® @overnment under
Rule 39 of the Rules of Court in respect of eagblie@nt must continue in
force pending the determination of the remaininguglaints on the merits.

For these reasons, the Court unanimously

Declaresadmissible, without prejudging the merits, thatfisecond and
third applicants’ complaints concerning detentibiABX Florence and
the imposition of special administrative measurest{rial;

Declares admissible, without prejudging the merits, the lmapnts'
complaints concerning the length of their poss#a@etences;

Declaresinadmissible the remainder of each application;

Decidesto continue to indicate to the Government undele 9 of the
Rules of Court that it is desirable in the intesesitthe proper conduct of
the proceedings that the applicants should notradited under further
notice.

Lawrence Early Lech Garlicki
Registrar President



