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I. STATEMENT OF AMICUS CURIAE '

-The Center for Gender & Refu gee Studies (CGRS) has a direct and serious interest 1n the”
development of immigration and refugee law, ineluding the issues under consideration. CGRS
was founded in 1999 by Professor Karen Musalo, who is internationally recognized for her
’theoreti‘cel and p_ractical contributions to the development of the jurisprudence of gender asylum.
She has written and lectured .widely on the iésue, and‘has litigated several of the most signiﬁcant
- gender aéylum cases of the last 15 years, including Matter of Kasinga, 211 & N Dec. 357 (BIA |

1996) and Matter of R-4-, 22 1. & N. Dec. 906 (BIA 1999) (en banc), vacated (A G.2001),

B ~ remanded by Matz‘er of R-4-,23 1. & N. Dec. 694 (BIA 2005) stay lzfted and remanded by

- Matter of R- A 24 I. &N. Dec 629 (BIA 2008) The Center is the nation’s leading orgamzatlon
prov1dmg training and expert consultation to attorneys rcpres_entlng women asylum-seekers
ﬂeemg gender related harm. Through its scholarshlp, expert consultations, advocacy, and
'appellate litigation, CGRS has played a central role in the development of refugee law and pohcy
. related to gender persecution, including the apphcatlon of the refugee deﬁnltlon to claims ba_sed
on membership in a paﬁieular social group. Each year, CGRS advises hundreds of attorneys
'represent:lng women asylum seekers with claims based on membership in-a particulla'rfsocial B

group, and participates in appellate litigation regarding the deﬁnition and application of the term.
, | Ensuring the proper enalysis of social grdup claims consistent with domestic jurisprudence and

international guidance implicates a matter of great consequence to CGRS.

II. SUMMARY OF ARGUMENT



The Ninth Circuit Court of Appeals has instructed the Board of Imnligration Appeals
| (BIA) to. review Petitioner— s asylumi claim énd \apply the two-pronged test of
Hemandez—Montzel v. INS to determlne whether Ms —is a nlember ofa particuia;’ social
- group w1th1n the meaning of the Immlgratlon and Natlonallzatlon Act (INA). Perdomo v.
Holder, 611 F.3d 662,669 (9th Cir. 2}010) (citing Hernandez-Montiel v. INS, 225 F.A3d 1084,
]091‘ (9th Cir. 2000)). The BIA erroneously held that “Guatemalan women” do not 'conétimte a
legaliy cognizable socinl group, when such a grcup, is fec‘:,ognizable under both Ninth Circuit and
BIA precedent. | |
a Ms._is afraid to return to Gnatemala because of the overwhelming incidence cf
gendeﬁ violence cOmmitted Wifh.impun‘ity in that country. Her fear is bésed on well-docummented
facts, including: (1) the increasingly high rates of yiolence against wornen; 2 thekescalating
k nufnber of gender-mctivated murders of 'wornen .(ret;erredvto as “femicides”) which are |
commit'tedk with extreme brutality; and (3) the impunit’y for the perpetrators of violenc.e against-
‘and murder cf women. This gender-based v1olence committed Wlth 1mpumty reﬂects deeply
entrenched societal norms which accord women a subordlnate position, and Whlch considers
‘violence against them to be nornlal and acceptable
vMs.ﬁ s particular social group is deﬁned by the immutable characteristics of
gender and nationality. Asthe BIA itself héld more than twenty—ﬁve years ago, gender is an
immutable characteristic. Matter 'ofAcosta, 191. & N. Dec. 21 1, 233 .(BIA 1985).! In its 1996 |
decision in Matter of Kasinga, the BIA went on to hold that gender, in combination with other
| characterlstlcs can define a partlcular social group. Matter of Kasmga 211 & N. Dec. 357 366--
(BIA 1996) In the following decades, numerous circuit courts, 1nclud1ng the Nlnth Circuit, have

affirmed this approach, finding social groups defined by gender alone, or gender in _combmatlon :

! The BIA used the term “sex” rather than “gender” in Acosta, 19 L & N. Dec. 21 1, 233 (BIA 1985).

2 :



With _characferi-stics such as natipnality. See, e.g., Mohammed v. Gonzéies,. 400 F.3d 785, 798 |
(9th Cir. 2005) (ﬁhding that Somali women constitute a partiéular social group); Fatin v. INS, 12
F.3d 1233, 1240-41 (3rd Cir. 1993); Hassan v. Gonzales, 484 F.3d 513, 518 (8th Cir. ,2007); _
Yadegar-Sargis v. INS, 297 F.3d 596, 603 (7th Cir. 2002); Niang v. Gonzales, 422 F.3d 1187,
1199-1200 (10th Cir. 2005); Ngengwe v. Mukasey, 543 F3d 1029, 1034 (8th Cir. 2008); Bi Xia
Qu v Holder, 618 F.3d 602, 607 (6th Cir. 2010). Recentjurisprﬁdénce requiring social groups to
| be 'socially Qisi‘b]e aﬁd particular does not meaningfuﬂy affect fhe'principle that gcnder -defined |
social groups are cognizable under the law, and Ms. —’s social gfoup easily fneet§ these
additional.‘ fequircrhents. As discussed b‘elbw, tﬁe social group of “Guatemalan WOm'cri’? ié

indisputably cdgnizable under Ninth Circuit and BIA jurisprudence..

III. STATEMENT OF THE CASE ‘ .

Ms.- s clairﬁs'for: aéylum, wiihholding of removal, and religf under the
Com)en’ti_on Against Torture were initialiy heard By aﬁ ‘immigrati'on judgé an on Januéry 11,
~ 2005. Before the 17, Mé.—’ S attornf:y argued that she feared persecution on account of
membership in the particular social group “Guatemalan wome.n between the ages of 14 and
40 LJ. Decision at 4 (Jan. 11, 20‘05).2, The IJ denied Ms.ﬁ-’s application, ruling that
im‘ef alia “Guatemalan women between the ages of 14 and 40” wa‘é ﬁot a cognizab]e so.ciél

group, but féilihg to articulate the underly_ilfig reasoning for this decision. I.J. Decision at 5 (Jan.

? During testimony at the IJ level Ms.‘s attorney suggested that Ms. QIR i ght also fear persecution
on account of her Pentecostal religion, but the IJ determined that “[n]o other evidence was introduced with respect to
any persecution of members of the Pentecostal church in Guatemala.” This argument was not raised on appeal to the

" BIA. ~

3



11, 2005).2 Ms.- filed a timely appeal to the BIA in February of 2005. Notice of Aﬁpea]
from a Decision of an Immigration Judge (filed Feb. 2, ’2005). | |
~ On appeal to the BIA, Ms.‘-’s attorney argued that her fear of persecution was | ,
based on her memberghip in the particular social group of “all._women in Guatemala.” Brief for |
the Respondent at 3,-(BIA April 13, 2006). He argued that
/ the increasing number §f systemic and brufa'l murders of worﬁgn in Gﬁatemala amounts to
persecution of thaf partiéular social group, and that the Guatemalan government is either
unwilling or unable to control such persecution. /d.
The BIA upheld the I1’s decision on March 6; 2006, finding Ms. (ffllad failed to
demonstrate a well-founded f_eé.r of persecution on account of her rﬁembership in a particular
~ social group. In'rejécting th_é pafticular social group“‘Guaterﬁalan Women,” the BIA relied on -
Sanc_heé-Trujillé, a Ninth C’ifcﬁit decision issued in 1986. Sanchez-Trujillo v. INS, 801 F.2d 1571
(9th Cir. 1986). The BIA cited to Hernandez-Montiel v, INS, 22.5'F..3d" 1084,1091 (9th Cir. |
- 2000), which had modified the co.ilr;[’s approach in Sanchez;T rujillo, but then utterly failed‘ to
abply it. Instead, the BIA exclusively applied 'Sanchez-Tru‘jil'lo, noting that it required members

of a particular social group to have a voluntary associational relationship, and that the Ninth

| Circuit had ruled that a‘ social g‘roup could not be defined by a “sweeping demographic division” SREEEEEE

. of members with “a plethora of different lifestyles, Varying,interesté, diverse cultures, and

contrary political leanings.” ~(BIA April '.13, 2006) at 1-2

[hereinafter'Perdomo (BIA April .1'3, 2006)] (quoting Sanchez-Trujillo, 801 F.3d at 1577).

. Relying on, and citing to Sanchez-Trujillo, the BIA held that “all the women in Guatemala” was
o0 broad to constitute a particular social grdup.—at 2 (BIA

* “The court is not in avpositioh to make a finding that women between the ages of 14 and 40 who are Guatemalan
... form a particular social group which would entitle her to relief.” .

4 3 R




April i3, 2006) . The BIA stated tnat if “Guatemalan women between the ages of 14 and 40” was
not a particular social group, then the larger group “women in Guatemala” certainlyicould not be
a particuiar social group. 1d. _ | _

On March 31, 2006, following the BIA decision, _ﬁled a Petition for Review

~to the Ninth Circuit. In her Opening Brief, filed on September 20, 2006, Ms. Perdom.o‘argned,

inter alia, that she feared persecution on ‘account of her membership in the social .grbup “wornen
in Guatemala » Petitioner’s Opening Briefat 11- 12 Perdomo v. Gonzales, 611 F.3d 662 (9th Cir.
Sept 20, 2006) (No 06-71652). The Nmth Clrcult granted the Petltlon and remanded the case to
the BIA, clearly stating in its decision that Ninth Circuit Jur1sprudence could support a ﬁnding
that ‘quatemalan women” is a particular social group within the meaning of the INA.4
| The court ruled thet the BIA failed to apply Herhaﬁdez—Méntiel v. INS, Which had
modiﬁed the Ninth Circuit’s approach to defining a partieular social group. Hernandez-Mentiel .. |
v. INS, 225 F.3d i084, 1091 (9th Ciri 2000). Finding that “members of some social groups do not
associate by Ci’lOiCe” the court in Hernandez-Montiel ruled that a social group couId be deﬁned
either by a “voluntary associational relationship,” or by irnmu_tabl'e‘or fundamental
characteristics. Id. The BIA erred in selely applying the voluntary associationalrelationship test.

The court also found tiiat the BIA’s rejéction efthe propesed social greup of“women in -
Guatemala” as being overly broad was inconsiste‘nt with Ninth Circuit precedent. Numerons |
Ninth Circuit demsrons have found relatlvely large or broad collections of 1nd1v1duals to be valid

socxal groups. Perdomo v. Holder 611 F.3d at 668 (crting Karounz V. Gonzales 399 F.3d 1163,

* The Ninth Circuit decision noted that the BIA had “dismissed @l appeal solely on the ground that ‘all
women in Guatemala’ could not constitute a cognizable social group, without reaching the question of whether

QW3 demonstrated a nexus between her membership in that group and her fear of persecution.” Therefore,
under Andia v. Asheroft, which stated that a federal court only can consider those grounds relied on by the agency,
the Ninth Circuit limited its analysis to the question of whether “women in Guatemala” could constitute a particular
social group and did not address the question of nexus. See Perdomo v. Holder, 611 F.3d 662, 667-68 (9th Cir.
2010) (citing Andiav. Ashcroft, 359 F.3d 1181, 1184 (9th Cir. 2004) (per curiam).
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1172 (9th Cir. 2003) (liolding that “all alien.homosexualis_are members of a ‘particular _Social
group”’)' Mihalev v. Asheroft, 388 F.3d 722 726 (9th Cir.2004) (concluding that “[t]here is‘no |
question that Gypsws are an identifiable ethnic group and that being a Gypsy isa protected
ground [for asylum]”)) see also Szngh v. INS, 94 F. 3d 1353, 1359 (9th C1r 1996) (“reject[mg]
the notion that an applicant is ineligible for asylum merely because all members of a persecuted
group rni ght be eligible for' asylum.”). The court noted that decis‘i.ons such as Ochoa v. Gonzales
and Delgado-Ortiz v. Holder —— which rejected broadly ideﬁned social groups — did so not because
of their breadth, but because they lacked any unifying characteristic. Perdomo v. Holder, 611 “
F.3d at 668 (citing, Ochoa v. Gonzales, 406 F3d 1 166, 1171 (9tli. Cir. 2005); Delgado-Ortiz v.
Holder, 600 F.3d 1148, 1151 52 (9th Cir. 2010). | |
Finally, the court concluded that the BIA’s decision was “‘inconsist‘ent with its own
opinions in Matter of Acosta, and Matter of C-4-,” both of which reGOgnize gender as an
immutable characteristic which may define socialigroup membership. Perdomo v. Holder, 611
F.3d at 669 (citing Matter ofA~costd, 191 &N. Dec. 21’1", 233-34 (BIA 1985); Matter of C-4-, 23
1 ,& N. Dec. 951, 955 (BIA 2006). - | o
In its decision in the current cése -the Nlnth Circuit ruled that “women in a particular
country . . . could constitute a particular social group ? Perdomo V. Holder, 611 F.3d at 667. The
court remanded under Gonzales v. Thomas “for the BIA to correctly apply Ninth Clrcult
precedent, in particular Hernana’ez-Montzel to determme in the first instance whether women in
| Guatemala constitutes a particular social group, and, if so, whether Ms».- demonstrated a
fear of persecution ““on account of” her membership in'such a groun.” Perdomo v. Holder, 611

F.3d at 669 (citing Gonzales v. Thomas, 547 U.S. 183, 185 (2006).



. IV.ARGUMENT

An applicant qualifies forl asylum under the INA if she'demonstrates that she is “unable
or unwilling to return to . . . [her] country because of persecution ora Well-founded fear of
persecution on account of race, religion, nationality; membership in a particular social group, or
political opinion.” “8 US.C.§ 1101(a)(42)(A). The BIA, the Ninth Circuit and other circuit
courts the Department of Homeland Securlty (DHS) and the United Nations High
Commissioner for Refugees (UNHCR) have all concluded that gender can be a defining
| characteristic of a partrcular soc1al group Ms -s proposed social group, Guatemalan.
women, is cognizable pursuant to controlhng BIA and Ninth Circuit jurispruden_ce. The
charaeteristics defining the group .“; gender and nationality — are immutable, and the group is
socially visible and sufficiently particular. The BIA erred‘in ruling that that “.Guatemalan |
women” do not constitute a particular social group. |

A BIA AND NINTH CIRCUIT PRECEDENT ON THE MEANING OF
| “PARTICULAR SOCIAL GROUP”

The BIA first deﬁned “particular social group” in its landmark 1985 decision Matter of
Acosta. 19 1. & N. Dec. 211 (BIA 1985). The Board stated that the meaning of part1cular social
group must be de’rlved from an examination of the other four.enumerated grounds. It observed :
that the other groun_ds protected by the Refugee Act, i.e., race, ‘reli’gion, nationality', and political,
opinion, each “deseribe[]. persecution aimed at an immutahle charaeteristic: a characteristic that
either is beyond the'poWer of an individual to change or is so fundamental to individual identity
or conscience that it ought not be required to be changed.” Id. at 233 Applying the doctrine of
ejusdem generis, the BIA ruled that a “particular social group” is “a group of persons all of

~whom share a. common, immutable characteristic. . . . one that the members of the group either



cannot change, or yshould not be reduiréci to change becausé it'is ﬁ,lndamenté.l to their individual
idenﬁties or consciences.” Id. It listed sex, color, and kinship ties as examples vof immutable
characteristics. /d. With the exception of the Ninth Circuit, every circuit (;,ourt to address t_hev;
issue uph;:ld Acqsta’ s immutablé or fundamental characteristics approach. | Gebremichaél v. INS,
10 F.3d‘-28, 36 (1st Cir. 1993); Fatinv. INS, 12 F.3d 1233,,123k9—40 (3rd Cir. 1993); Argueta-
Rodrig'ue»z'vv. Us. INS,V 129 F.3d 116, 118 (4th Cir. 1997)(unpublished disposition); Ontunez-
Tursios v. Asheroft, 303 F.3d 341, 352 (5th Cir. 2002); Castellano-Chacon v. INS, .341 F.3d 5‘33,
‘54’.7 (6th Cir. 2003); Lwinv. INS, 144 F.3d 505, 512 (7th Cir. 1998); Safaie’v. INS, 25 F.3d 636,
640 (8th Cir. 1994), superseded by statute on other groun&s as recognized by Ngengwe v.
- Mukasey, 543 F.3d 1029, 1034 (8th Cir. 2008); Niang v. Gonzales, 422 F.3d 1187, 1198-99 (IO;th‘

" ' Cir, 2005); Castillo-Ariasv. U.S. Att’y Gen., 446 F.3d 1190, 1196-97 (11th Cir. 2006). As
discussed in Section IVII_Ysupra, the Ninth Cirouit subsequently adopted the Acosta approach in its
decisibnl in Hernandez-Montiel. Hernandez-Monﬁel . INS, 225 F.3d 1084 (9th:Cir._20(.)O)..
Foreign jurisdictions cited Acosta With approval,’ aﬁd the UNHCR adbpted this appréach as the

primary one for determining social group member‘s_hip.6

5 Matter of Acosta has since been cited in dozens of cases in Australia, Canada, New Zealand, and the United ‘
Kingdom, In Australia, it is referenced in over one-hundred decisions of the Refugee Review Tribunal of Australia
(RRT). Some cases ‘are influenced by Acosta despite not directly citing the case itself. This is most apparent when a
country adopts the Acosta formulation of “particular social group” in a given decision, and then that decision is cited
in later cases. For example, Ward v. Canada quoted Acosta at length before articulating a “three-pronged
interpretation” of particular social group. The court states “The tests proposed in Mayers, supra, Cheung, supra, and
Matter of Acosta, supra ... identify three possible categories: (1) groups defined by an innate or unchangeable
characteristic; (2) groups whose members voluntarily associate for reasons so fundamental to their human dignity
that they should not be forced to forsake the association; and (3) groups associated by a former voluntary status,
unalterable due to its historical permanence.” Ward v. Canada (Minister of Citizenship and Immigration), [1993] 2
S.CR. 689 (Can.). In a later case, Bojgj v. Canada, the court quotes nearly all of the above language but cuts out the
references to Mayers, Cheung, and Acosta. Bojaj v. Canada (Minister of Citizenship and Immigration), [2000] 194
- F.T.R. 315 (Can.) In this manner the impact of Acosta and other US .cases is obscured.
¢ In its Guidelines on International Protection relating to particular social group determinations, the UNHCR
adopted Acosta’s “immutable characteristic” formulation int its definition of “particular social group” which states,
“a particular social group is a group of persons who share a common characteristic other than their risk of being
persecuted, or who are perceived as a group by society. The characteristic will often be one which is innate,
-unchangeable, or which is otherwise fundamental to identity, conscience or the exercise of one’s human rights.”
U.N. High Comm’r for Refugees, Guidelines on International Protection: “Membership of a particular social
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" For over tv‘venty‘ years, the BIA continuéd to analyze particular sooial groui)s based on the
immutahle or fundamental'.cha_racteristics approach set out in Acosta.‘Under Acosta, the BIA has
recognized a variety.of particulai' social groups analogous to the one advanced in the instant case,
1nclud1ng young women of the Tchamba-Kunsuntu Tribe who have not had [female genital
cuttmg], as practlced by that tribe, and who oppose the practice;” Matter of Kasinga, 21 L& N
Dec. 357, 358 (BIA‘1996)'; homosexuals in Cuba;_ Matter of T oboso-Alfonso, 20 1. & N.Dec 819, -
820 (BIA 1994); Filipinos of mixed Chinesc-Filipino ancestry; Matter of V-T-S-, 21 I & N. Dec. |

792, 798 (BIA 1997); and members of a Somali olan; Matter ofH—, 21 I. & N. Dec. 337,342

| (BIA 1996). | | ‘
In 2006, 1n Matter of C-4-, the BIA imposed the additlonal requirements of social

| visibility and particularity to the long-standing Acosta immutable/ fundamental crlteria. To
demonstrate social v1sxb111ty, it must be established that “the shared characterlstic of the group
be recognlzable by others in the commumty,” that “the members ofa group are percelved asa
group by socwty,” or that members are treated “substantially different[ly]” or are subjected to
“more violence or human rights Vlolatlons” than the general population Matter of A-M- E— & J-
G-U-,241. &N, Dec 69, 74 (BIA 2007) (citing Matter ofC -4-,23 1L &N, Dec. 951, 956 (BIA _
.2006) a ’a’ Castzllo-Arzas v. US. Attorney General 446 F.3d 1190 ( 11th Cir. 2006), cert.
denied sub nom. Castzllo—Arzas v. Gonzales, 549 U.S. 1115 (2007) (internal quotations omitted)
Matter of C-A-,23 1. &N. Dec. 951, 960 (BIA 2006). Particularlty iequlres that the group be
_de_scribed in a manner “sufficiently distinct” that it “would be recognized, in the society in

question, as a diéciete class of persons.” Matter of S-E-G-, 24 1. & N. Dec. >5 79, 584 (BIA 2008).

- group” within the context of Article 14(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of
Refugees at 1[11 U.N. Doc. HCR/GIP/02/02 (May 7, 2002) avazlable at http://www.unhcr.org/3d58de2da.pdf.

’ [



Te be “particular ? a group must not be “loosely d-eﬁn_ed” oi “too amorphous to provide an
adequate benchmark for determming group membershlp » Id. at 74-76. |

The BIA attributed the social v1s1b111ty requlrement to the United Nations High
Commissioner for Refugees (UNHCR) 5001al group guidelines. As UNHCR itself has stated and
as discussed in-Section IV-D infia, this is an incorrect reading of the UNHCR guid'elines._The
UNHCR does not require a group to be socially visible. It does, however, accept a “social
- perception” approach tovdeﬁnirig a social group, but this is an.alterriate apbroac‘h to defining
: social groub, rather than a requirement in addition to establishing immutable or fundamental -
| (':ha‘rac’(eristics.7 The Ninth Circuit treats social visibility and pal’ticularity as “factors to consider”
in determining social groub ‘membership. f"erdomo, 611 F3dat 667; but cf .Ramos—Lop'ez V.

Holder, 563 F.3d 855, 860-61 (9th Cir. 2009).2

B. THE SOCIAL GROUP OF “GUATEMALAN WOMEN?” IS COGNIZABLE
UNDER BIA AND FEDERAL JURISPRUDENCE
The BIA and numerous federal courts have ruled‘that a particular social group can be

defined by gender.

1. THE SOCIAL GROUP “GUATEMALAN WOMEN” IS DEFINED BY TMMUTABLE
CHARACTERISTICS AND IS AN ALOGOUS TO GROUPS THAT HAVE BEEN

APPROVED BY BIA AND FEDERAL PRECEDENT

See section IV (D) infra. The UNHCR has clarified its position that there is no requirement that a particular-social
group be socially visible. See, e.g.., Brief of the UNHCR as Amicus Curiae in Support of the Petitioner at11,
Valdiviezo-Galdamez v. Att’y Gen. of the U.S., 502 F 3d 285 (3rd Cir. 2007) (No. 08-4564). Nonetheless the BIA
contmues to require social visibility. :

¥ In Ramos-Lopez the Court seemed to adopt the BIA’s soc1a1 visibility and particularity requxrements, but more

recently has identified them as factors to consider when making somal group determinations.
10 S



BIA, Ninth Circuit and other circuit court precedent support tlle' finding of a social group
based on gender and nationality, _such as “Guatemalan women.” A,S early as its 1985 decision in
Matter.of Avcosta’., the l31A rec_ognized “sex” asa prototypical example of an immutable |
characteristic that bcould define a social group. Matter of Acosta, 19 1. & N. Dec. 211, 233 (BIA
1985). Relying in part on Acosta and Hernandez;Montiel, the Ninth Circuit found in Mohammed
bv. Gonzales that “the reeognition that girls.or women o'f a par’ticular clan or nationality (or even
* in some circumstances females in general) may eonstitute a social group is siinply a logical
‘ application of our law.” Mohammed v. Gonzales 400‘F.3d 785 797 (9th Cir. 2005). It applied
the “innate characteristic” prong of the Hernandez-Montzel test, and noted that “[f]lew would
argue that sex or gender combmed w1th clan membership or natlonality, is not an “innate
‘characteristic,’ ‘fundamental to individual identit[y].”” Id. |

lhe petitioner in Mo’harnmed was a young woman subjected to fernale- genital cutting
(FGC)asa Chlld The court stated that Ms Mohammed could be a member of two cognizable
socml groups young girls in the Benadiri clan,” a group deﬁned by gender, age and tribal
membership, and “Somalian [szc] females a group ‘defined by gender and nationality alone. Id.
at 796-97. Consequently, gender and natlonahty were sufﬁc1ent to deﬁne the partlcular social
‘ group. The Ninth C1rcu1t decision in the instant case cited to Mohammed, rerteratmgthat
“women in a particular.country, regardless of ethnicity or clan .mernbersh ip, could forma
particular social group.” Perdomo v. Holder, 611 F3d at 667 (citing Mohqmmed, 400 F.3d at’
798) Asin Mohammed, Ms.-’s gender andv('}ua_temalan nationality suffice to define a
social group. _ | |

The Mohammed decision also relied on the Third Circuit’s decision in Fatin v INS, and

the BIA’s decision in Matter of Kasinga. Fatinv. INS, 12 F.3d 1233 (3rd Cir. 1993); Matter of
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Kasr'nga_, 21 L & N. Dee. 35’} (BIA 1996). Iu.Futin, rhe Third Circuit ruled that gender alone
could ~coustitute a particular social group. Fatin v. JNS, 12 F.3d 1233, 1240 (3rd Cir. 1993). The
Third Circuit noted that under Acosta, “‘sex’ [is] an innate characreristic that could link the.
members.of a ‘par’ricular sociul group;’” therefore ;‘to the. extent that the petitioner in this case
suggests that she WOuld be persecuted or has a Well_-founded fear that she would be persecuted in
Iran‘si‘mply because sh‘e is a woman, she has [identiﬁed a cognizable particular social greup].”
1 | |

Subsequent to Acosta and Fatin, the BIA granted asylum in Matter of Kasmga on the
basis of membershlp ina gender-deﬁned particular social group. Matter of Kasmga 21 I.&N.
Dec. 357 (BIA 1996). Ms. Kassindja']0 feared that she w_ould be forced to undergo FGC if she
were returned to Togo. Trle BIA held ’rhaf Ms. Kasvsindja belonged to the social group of |
“Iy]oung women of the Tchamba-Kunsuntu Tribe who have not had [FGC] as practlced by the
tribe, and who oppose the practice.” 1d. at 365 The BIA found gender nationality, and tribal
membershlp to be immutable characteristics, and it recogmzed that Ms. Kassmdja s 1ntact
»genitalia and beliefs about femerle genital cuttmg were fundamental characteristics she should not
'ha_ive to ,charrge. Furthermere,vit stated trlat its reasoning was consistent with the Third Circuit’s
decision in- Faﬁ'h. Id. at 365-66 v(citin‘g.. Fa»tin‘v. INS, 12 F.3d at 1241).

NurrlerOus other circuit ceurts, citing to Acosta, Kasinga, and Fatin, have ruled that
gender is an immutable characteristic, which either alone orin cornbination with other defining

characteristics, such as nationality or ethnicity, can constitute a particular social group. See, e.g.,

® The Court ultimately concluded that the petltloner in Fatin had failed to prove that she had a well-founded fear of
persecution on account of being a woman, and that in either case the petitioner had argued that she was a member of
a different group, “Iranian women who refuse to conform to the government’s gender-specific laws and social
norms.” Jd. at 1241. The court found that this more specific group was also a cognizable social group, but that Ms.-

* Fatin was not a member of it.

19 Ms. Kassindja’s name was improperly transcribed as “Kasinga,” which is how it appears in the record.
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Hassan v. Gonéalés,’ 484 F.3d 513, 518 (8th Cir. :2007) (héldiﬁg that Somali fé’males constitute av
particular social group); Ngengwe v._Mukasvey,>543 F3d 1029, 1034 (8th Cir. 2008) (holding that
“Cameroonian widows” cbnstiﬁlte é particular chial group); Niang v. anzales, 422 F.3d 1187,
1200 (10th Cir, 2005) (stating that female members of a tribe con"svtitute a particular social group
and that additional factors, .such a§ opﬁositi’on to culturai praétices as in Kasinga, were ﬁot |
necessary for such a grohp to be valid). The Sixth and Séventh Circuits have also approved
social groups defined in part by gender. Bi Xia Qué,v. Holder, 618 F.3d 602, 607 (6th Cir. 2010)
(finding a soqia] group “women in China who have been:subjected to forced marriage and
involuntary servitude”); Yadegér-Sargis v. INS, 297 F.3d 596, 603 (7th Cir. 2002) (finding that
: “Christian women in Iran who do not wish to adhere to the Is-larﬁ'ic female dress code”
cqnétituteé a particular éocial group); see als.é Go-}ne_z-'Zuluaga v Att’y Gen. of the Uﬁited States,
| 527 F;3d 330, 348 (3rd Cir. 2008) (finding fhaf “women who have escaped involuntary servitude _
after being abducted and confined by the FARC” constitutcs.a particﬁlar social group). Sim'ilar‘ly,
the BJA and several federai courts have upheld .soc,ial group_s deﬁhéd in part by natiénality, such
as “Filipinos of mixed Filipino—Chinese an:ccstry.’; Maz‘ter of V-T-$-,21.1. & N. Dec. 792, 798
BIA197. . | B
| Although Acosta aﬁd the early gcndef-based asylum'bases such as Fatin and K&singq
arose prior o thbe:BIA"s social visibility requiremeht, the BIA clearly stated in Matter of C-4-
that gender is a highly visible characteristic that is easily recognizable in society. Mat‘te“r of C-4-,
23 L &N. Dec. 951, 959-60 (BIA 2006). Recent federal decisions ruling in favor of gender-
defined social groups concur. In Ngehgv?e, for example, the Eighth Circuit ‘looked to pervasive
discrimination agaiﬁst female widoWs in Cameroon and foﬁnd thét the group “Carheroonian |

widows” is socially visible. Ngengwe v. Mukasey, 543 F.3d 1029, 1034 (8th Cir. 2008). In Bi Xia

13



Qu, the Sixth Circuit using infermation ﬁom the bepanm ent of State’s Hnman Rights Repert
determlned that women trafficking victims are soclally visible. Bi Xia Qu V. Holder 61 8 F.3d
602, 607 (6th C1r 2010) Consistent with the above de0151ons issued by the Ninth Circuit, BIA
and other federal circuits, “Guatemalan women,” a group deﬁned by the 1mmutable

~characteristics of gender'! and nationality, is a legally cogmzable social group.

2.  THE SO‘CIAL GROUP OF GUATEMALAN WOMEN IS SOCIALLY VISIBLE

| The social group of Guatemalan women is socially visible. In Matter of C-A-, the BIA
ndted that particuiar social groups “based 'on innate eharactefistics such as sex or fa‘mily'
relatlonshlp,” are generally “easﬂy recogmzable and understood by others to constitute so<:1al
groups.”. Matter of C- A- 23 L & N. Dec. 951, 959 (BIA 2006) aff'd, Castzllo-Arzas v. US. Att y
Gen., 446 F.3d 1190 (11th Cir. 2006). Moreover, it explained that a gender-based social group —
such as the one approved in Matter of Kasinga ~ wes highly reeognizable and Visible,te others in
“society. Matte.r ef C-A- at 960. Gender is a characteristic that is, by déﬁnition,’ visible, to the
' EXfent ‘_that it refers both to biological idenﬁty (i.e, sexj, -ae well as to “tne socially constructed
: reles, ‘behaviors, ectivities, and atiributes that a given soeiety considers anpropriate for men a;nd
women.” World Health Organization, What do we mean by “sex” and “gender”?,
http://www.who.int/ gender/wnatisgender/en/ (last visited June 22,2011). |

Furthermore, as explained in Sectiens IV(A) above and IV(C)(3) below, social visibility

is also d question of wﬁether,the social group is treated distinctly, such as by being subject to
ni gher rates of violence or hurnan righfs violaﬁons, or being excluded from state protection.

Social visibility determi'nafcions should be made in “the context of the country of concern and the

" Gender can also be considered a characteristic that is fundamental to ident'ity.v Mohammed v. Gonzales, 400 F.3d
785, 797-98 (9th Cir. 2005); Hernandez—Montiel v. INS, 225 F.3d 1084, 1093 (th Cir. 2000).
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persecﬁtion feared,” and thus depend on the country‘condit,ions evidence in a giVen case. Matter
of S-E-G-, 24 1. & N. Dec. 579, 586-87 (BIA 2608) (éiting Mat't.(er}ofA-M—lE- & J-G-U-,241. &
~N. Dec. 69, 74 (BI’A 2007). Evidence that a speciﬁc group' is ta.rgeted for persecution in a |
particular society may also serve as evidence ofthe group's visibility. Matter of C-4-,23 1. & N..
Dec. at 960 (“persecutory action toward a group may bea relevaﬁt fabtor in detem;ining thé A
visibility of a group ina particﬁlar éopiety.” (citing U.N. High Comm’r fér.Reﬁlgees, Guidelines
on Internatz’onal-Prote_cbtz'on.' "Menéber&hip ofa pafticulér social ,group " within the context bf .
Article 14 2) of the 1951 Coﬁvenﬁon anq’/or its 196 7 Pr_otocbl relating to the Status of Refﬁgees
atq 14, U.N. Doc. HCR/GIP/02/02 (May 7, 2002) [ﬁerei‘naﬁér UNHCR Guidelines on
International Protection: Membership ofa Partiicular Social Group] (emphasis added in BIA
cite)); see also DHS Supplemental Brief, L.R. (redacted) at 17-18, (Apri'l 13, 2009) [hereinaﬁerv
DHSLR. Brieﬂ.lz “This évidence may reflect a socictal view, applicable at least in parts of
'Mexi‘co; that th_e stétus ofa Woman in a domcsti.c relationship places the Womaﬁ in a segment of
. :socie.ty that will no‘; be accorded prétéction from hafm inﬂictéd by a domestic partner. In this
light, the female fesbondent’s status by Virtqe of hér i'elati.onship to [reda‘cted] could indeed be
the kind of important characteristic that res;ilts ina signiﬁcant 'sdcial distinction beiﬁg dréwn in
terms of who will réceive protecti_on from serious bhy’sicél harm.” DHS L.R. Brief. |
'in the spec.ikﬁvc context of Gﬁatemala, the hist'ory of vQc;men’s inferior.légal status, the
alarming rates of gendéﬁbased violence, and th¢ lack of redress available to v'ictims of such
lvioleﬁce allvdemonétrat'e that women in Guatemala are berceived and treated in a distinét manner
and therefore are socially visible. |

a. History of Subordinate Status

2 The DHS brief in Matter of L-R- addressed how a gender-defined social group coﬁld meet immutable /
fundamental test, as well as the recent requirements of visibility and particularity; see Section IV(C)(3)(b), infra.
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Vi'oleﬁce againsf women in Guatemala dates'back to the Spaﬁish cdnqﬁest over five
, hundréd years ago. This period was a time of general and extreme cruelty towards women, as the
Spanish conquerors subjected indigenous Guatemalan women to se);ual slavery. KRISTIN
SVENDSEN, POR SER MﬁJER: LIMITANTES DEL SISTEMA DE.JUSTICIA ANTE MUERTES VIOLENTAS DE
MUJERES Y VICTIMAS DE DELITOS SEXUALES [BEING A WOMAN: LIMITATIONS OF THE JUSTICE
SYSTEM IN RESPONDH\IG TO THE VIOLENT DEATHS OF WOMEN AND VIC'fIMS OF SEX CRIMES] 6
, (2.007). .When _Guafemala acili'cvcd independence in 1821, it bcgah a period of authoritarian
regimes and dictatorships. From 1821 to 1845 Guatemala had eieven constitutions, none of
which affordedri‘ ghts to women. KRISTIN SVENDSEN, POR SER MUJER at 6. Although deen
were given the right to vote in the 1945 constitution; this period was séon intérrupt_ed bya
bloody civil war that proved to be e{{en‘moré violent for Guatenialan women. Id. at 6-7. For
fhirty-six years “‘[v]iolénce against women, inclﬁdi;lg ngual vfolencé, Was a strat'egy Qf the war.’,"v |
Karen Musalo, Crimes Wiz‘hout Pimz‘shment at 181. This culture of violé;nce against women, |
including “rapes, sexual slaifery, forced sexual labor, forced mafriages with m.evmbers of'the
armﬂ/, and amputations and mutilations of sexual organs” ﬁorm‘alized violence against women in
Guatemala. Id. at 182. -
b. Violence against Women
Tﬁe pervaéiveness of violence against Wbmen in Guatemala rcihforces the fact that
women are perceived and treated distinctly within Guétemalan society. There are innumérable

ways in which women in Guatemala endure discrimination, violence, and abuse.'® Violence

" See Karen Musalo, Elisabeth Pellegrin & S. Shawn Roberts, Crimes Without Punishment: Violence Against
Women in Guatemala, 21 HASTINGS WOMEN’S L. J. 161 (2010) [hereinafter Karen Musalo, Crimes Without
Punishment} (CITING KRISTIN SVENDSEN, POR SER MUJER: LIMITANTES DEL SISTEMA DE JUSTICIA ANTE MUERTES
VIOLENTAS DE MUJERES Y VICTIMAS DE DELITOS SEXUALES [BEING A WOMAN: LIMITATIONS OF THE JUSTICE SYSTEM
IN RESPONDING TO THE VIOLENT DEATHS OF WOMEN AND VICTIMS OF SEX CRIMES] (2007); Comision Especifica
Para el Abordaje del Femicidio [Special Commission to Address Femicide], Estrategia para el Abordaje del
Femicidio Una Vision desde el Estado [Strategy for Addressing Femicide: A Vision from the State] at 18 (2006);
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against women in Guatemala is so widespread that one in three women suffers from it. ' This
violence occurs within the family as well as in'the society at large. Id. at 170. It includes sexual
violence, sexual harassment, domestic violence, human trefﬁcking, and murder. Most
importantly, the violence is completely normalized; it has evolved over hundreds of years to the
point where it is deeply imbedded in the culture and is accepted by society and the state elike. Id.

Due to such norrrialization, women in'Guatemala can expect no protection from, or
redress for violence against them. The U.S. State Department has noted that “[v]iolence against |
women, including domestic violence, remained a common and serious problem.” U.S;: DEP’T OF .
STATE 2009 HUMAN RIGHTS REPORTS: GUATEMALA (2010) [heremaﬁer U.S. Dept of State 2009
Human nghts Report: Guatemala] avazlable at
http //WWW state gov/g/drl/rls/hrrpt/?.O09/wha/ 1361 14 htm (last V1s1ted June 21, 2011).

The law prohibits domestlc abuse, pr0V1dcs for. both the issuance of restraining

orders against alleged aggressors and police protection for victims, and requires

~ the PNC [National Civil Police] to intervene in violent situations in the home. In
~ practice, however, the PNC often failed to respond to requests for assistance

related to domestic violence. Women's groups commented that few officers were

trained to deal with domestic violence or assist victims. . . . At year's end the MP

[Public Ministry] reported that it received more than 31,641 complaints of

violence against women and children, including domestic violence, economic

violence, and sexual crimes. Of the 5,097 complaints of sexual crimes, at year's

end the government reported 242 convictions. The MP did not provide data on

punishment.U.S. Dept of State, 2009 Human Rights Reports: Guatemala,

The impact of ‘normalization is most strongly evidenced by the continuing rise in -

femicides — the violent murder of women with impunity. Karen Musalo, Crimes Without

Punishment at 171-180. “Killings of all types continued, including tho'se with reported evidence

and European Parhament Backgrourid Paper, J omt Public Bearing, Feminicide: The Case of Mexico and
 Guatemala, at 12 (Apr. 19, 2006)) [hereinafter European Parhament Report], available at

_ http://www.europarl.europa.eu/meetdocs/
2004 2009/documents/fd/droi20060419_h_backgroundnote | /dr0120060419 h backgroundnote en.pdf.
' Karen Musalo, Crimes Without Punishment at 166 (citing Comunicaci6n e Informaci6n de la Mujer, A.C.
[Women's Communications and Information] (CIMAC), "Guatemala: Acciones ante Asesinatos de Mujeres, Exigen
osc.” [Guatemala Action in Response to the Murders of ‘Women, Demand the OSC] (Feb. 1, 2008).
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of sexual assault, fo‘rtﬁre, and ‘mutilation of women. Thé NGO Guatemalan Women's Group
reported that 721 women were killed in 2609 from January to November 22. The PNC reported a
- total of 6,498 kjllings du.ring the year [2009], i‘ncluding 720 killings of Women,‘ compafed with
6,292 toté,l killings, .incluc.liﬁg 687 women, in 2008. Thére were 219 prosecutions for killings of
women in Guatemala City during the year,v but f‘ew.prosecutions.fesulted in convictions.”
Although the numbers vary siightly depending on the source of ‘the statistics, all reports indicate |
that the nﬁmber of female victims of murder ‘in Guatemala increases each year. US DEfT‘OF,
STATE, 2009 HUMAN RIGHTS REPORT: GﬁATEMALA. | |
The rise in the murders éf women cannot simply be»éxplained.as pért of the overall
violent nature of Gugtemalan society. Murders of women have increased at a higher rate th.an'
murders of their male counterparts, and theré is often no di.sc.ernible motiye oth'e;' than the fa‘ct,of '
the victim’s gender. In a'd.dition,vthe murders of women aré carried out with-a notable brutality
different from thét which accc')mpanies the murder of men: The bodies of murdere_'d‘women:bear
signs of forture, mutilation and dismembefm enf, iiluétfating what many have charaét;:fized asa
hatred of women. It is the recégn‘ition of this distinct nature thaf led to thé-énactment of the Ley
contra el Femicidio y Otras Formas de Violencia contra la Mujer (th¢ Law agaiyl.st Fémicide and
Other Forms of Violence against Worﬁen). Ley contra el F eﬁicidio y otraé formas'de Violencia
contra la Mujer [Law Against Ferﬁicide and-Oth,e'r..F orms of Viélencc Against Women], Decreto
del Congreso[C—ongressional Decree] No. 22-2008 (2008) (Gliat.) thereinaﬁer Ley Contra el
Feﬁlicidio]; Karen Musalo, Crimes Without PyniShment at 165. Although the existing homicide
| laws should have providéd the baSis for prosecutiop of the murders of women, the high levels of -
impunity demo_riétrated that éuch was nof the caée. ‘Women’s rights activisfs felt it necessafy to

advocate for passage of a new law to make the point that the murders of women are a matter of
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importance and merit investigation and prosecution. Despite the Ley contra el Femicidio, women
continue to be murdered with near total impunity, ** which is evidence of a significant societal
distinction regarding who can expect protection from serious harm. See e. g.DHS _Supplementa’l

Brief, L.R. (redacted) (April 13, 2009) at 18.

¢. Legal inferiority
~ The inferior status of women in Guaternalan society is further evidenced by the
institutionalized gender discrimination that. ccntinues to exist today. Karen Musalci, Crimes
Wi’ihout Punishm_ent at 182-184. For example, until 1998; the Guatemalan Civil Code accorded :
Wcrnen 5 snbordinate status to their husbands. “This attitude continues to be reflected in criminal
law provisions; until recently, acts of sexual violence against women were considered “private
crimes perinltting the perpetrator to be pardoned upon the woman’s agreement and to escape
prosecution for rape ifhe marrled the v1ct1m even in cases of girls raped as young as twelve »16
Despite a recent change to the sexual violence prov151on which makes crimes of sexual

| v1olence “public crimes,” the Crirnmal Code was ieﬁ unmodified. Karen Musalo, Crimes

Without Punishment at 183. In cases cf sexual violence, the «victims hold the burden of proving

their own “innocence” with the requirement that they demonstrate that they are not promiscuous.

Id. These laws are evidence of Guatemala’s patriarchal culture, which places women in a

15 The Washington Office on Latin America “reported to its knowledge, ‘only 20 sentences have been handed down
for the more than 2,500 murders [of women] over the last six years.” This statistic calculates to a level of impunity
of 98.75% Musalo, Crimes Without Punishment at 184, (citing ADRIANA BELTRAN & LAURIE FREEMAN, WASH.
OFFICE ON LATIN AM., HIDDEN IN PLAIN SIGHT: VIOLENCE AGAINST WOMEN IN MEXICO AND GUATEMALA 13
~ (2007). The resolutlons passed by the U.S. Senate and the House of Representatives in 2007 cite 2,000 murders of .
women between 2001 and 2006, with only 20 convictions. S. Res. 178, 110th Cong. (2007). '
16 Raren Musalo, Crimes Without Punishment at 183, (citing Angélica Chazaro & Jennifer Casey, Getting Away with
 Murder: Guatemala’s Failure to Protect Women and Rodi Alvarado’s Quest for Safety, 17 HASTINGS WOMEN’S L.
J. 141, 150-53 (2006); Declaracion Jurada de Hilda Morales Trujillo [Swom Declaration of Hilda Morales
Trujillo], at 9 (May 20, 2008) at §f 23; Ley contra la Violencia Sexual, Explotacion y Trata de Personas [Law against
Sexual Violence, Exploitation, and Human Trafficking], Decreto del Congreso [Congresswnal Decree] No. 9-2009

(Guat.).
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subOrdinate status; the laws also reﬂect broader societal perceptions about the inferior status of*
women. | .
In addition to the de jure inferiority of women under Guatemalan law, women in

Guatemala face de facto discrimination as a result of a legal system which is largely indifferent
to crimes against them. There is a non-responsiven.ess on the part of authorities, beginnin'é with
police ofﬁcers who receive complaints, continuing to prosecutors who are supposed to -
Jinvestigate, and ending with judges who have jurisdiction o{;e’f these matters."‘Reports of
uiolence<against Wk)men are not taken seriously, government investigations into femicide are not
thorough, and recordkeeping is often incomplete and faulty.” Id. at 186. Furthermore, law
‘ enforcement personnel demonstrate a persistent pattern of blam.iné female victi‘m's of crime,
, assummg gang 1nvolvcrnent or prom1scu1ty in cases that lack any indication of either. Id. The
disparate treatment of and discrimination towards women by Guatemala ] Jl.lSthC system
demon_strates that women are viewed as inferior to men and treated distmctly.
d. Societal Attitudes about Women | |

Itis beyond dispute that women hold a subordinate position in Guatemalan society.
Certiﬁed Administrative Record at 81‘, 992-3, Perdomo v. Gonzales, 6l 1 F.3.d 662 (9th‘Cir. Sept.
20 2006) (No 06-71652). According to Dr. ElSy Camey de Astorga of the Pan American Health
Organlzation “The origln of violence agalnst women is the role womien occupy in socrety They
are consrdered Ob_] ects owned by men;” Id. at 85. The abuse of women in Guatemala ‘stems
from a culture that embraces the subjugation of women and celebrates a man’s rlght to
dominate.” Karen Musalo, Protectmg Victims of Gendered Persecutzon Fear of Floodgates or
Call to (Prznczpled) Actzon? 14 VA.J. Soc. PoL’Y & L. 119, 145 (2007) (quotlng Guatemalan

* human rights expert Hilda Morales Truj_illo). A woman in Guatemala is dominated first by her

20



father, and then, once she is married, by her husband. If she attempts to escape her pre-ordained
role, she is perceived by sociefy as a “bad woman.” Furthermore, “if a woman tries to report her
abuser to the police, they treat her as if she were the criminal.” Id.
Women are blamed for sexual harassment if they dress in a certain way; this attitude is held

even by the police, judiciafy, and other government authorities. Jd.

The cycle of violence against women cannot be eradicated when individuals

whose job it is to protect women simply shirk their responsibility by blaming the

woman. These attitudes are based on the idea that the man has the right to use

violence against a woman as a means of exercising power and control over her.
Karen Musalo, Protecting Victims of Gendered Persecution at 145-146.

» These attitudes extend tothose who attempt to challenge this social norm. Id.

Guatemalan women are cl_eaﬂy recognized as a group in society and-targeted because of
e their inferiof status and lack of access to state prqteétion. In Ngengwe v. Mukasey, thé Eighth
.C.ircui't‘ looked at the pervasive discrimination against female widows in Cameroon as evidence
of the visibility of the group “Cameroonian widows.” Ngengwe v Mukasey, 543 F.3d at- 1034-35.
As in Ngéngw_e, the ekistence of such pervasivé differential treatment of and disérimihatibn
against Guétemalan women evidences th;: social'viSibility of women in Guatlgmala.‘ld. See also

Matter of C-A- at 960.

3. THE SOCIAL‘ CROUP OF GUATEMALAN WOMEN IS PART‘IVCULAR.

.The group “women in Guatemala™ is pax;ticular. A social gréup is sufficiently particular if
that gfbup “can accurately be described in a manner sufficiently distinct that the group would be V
recognized, in the society in questibn, as a discrete class of personsg” Matter of S-E-G'-, 241 & -

N. Dec. 579, 584 (BIA 2008), remanded, S-E-G- (BIA July 28, 2009). A group that is “too
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amorphous to provide an adequate benehrnark"for deterrnining group membership” ,vwill not have |

the requisite particularity, Matter of A~M-E— & J-G-U-,241. & N Dec. 69, 76 (BIA 20'07)5
The BIA has stat_ed that a proffered group’s characteristics are too amorphous if ,they are
overly subjective, sueh that ;‘people’ s ideas of what those terms mean can vary.” Matter nf S-E— ‘

G-, 24 I&N Dec. 579, 585 (BIA 2008) (citing Davila-Mejia v. Mukasey, 531 F.3d 624 (8th Cir.
2008)). For example, characteristlcs relating to apparent: Wealth have been found to be too

-amorphous for this reason. Id See also Matter of A-M-E- & J-G-U-, 24 1&N Dec. 69, 76 (BIA
2007). In contrast to Wealth,_the characteristics of gender and nationality are not amorphous,
indeterrninate or subj ective. Whereas a group. defined by characteristics relating to wealth “could

: vary from as little as 1 percent to as much as 20 percent of the population, or more,” gender and

. nationality are readlly ascertalnable and establish a ﬁmte group, Wlth clear benchmarks

delineating membership. |
Tliere i$ no requirement that a social group be narrowly deﬁned. Perdomo v. Holder, 611 .
F.3d 662, 668 (9™ Cir. 2010), (citing UNHCR Guidelines on,International Protection:

- Mem bership of a Particular Sociai Group at ii8 ‘).1'7 The other enumerat.ed grounds in ihe siatute
- race; religion, nationality, and political opinion —- are by definition, broad categories. UN. H1 gh
Conim"r for Refugees, Guidelines on Im"erndtional Projection: Gender-Related Persecution
within the Context of Article lA (2) of the 1951 Convention and/or its 1967 Protocol relaring to

. the Status of Refugees at§31, U.N. Doc. HCR/GIP/OZ/OI (May 7, 2002) [hereinafter UNHCR k

' The UNHCR “Membership of a Particular Social Group” Guidelines state: “The size of the purported social group
is not a relevant criterion in determining whether a particular social group exists within the meaning of Article
1A(2). This is true as well for cases arising under the other Convention grounds. For example, States may seek to
suppress religious or political ideologies that are widely shared among members of a particular society—perhaps
even by a majority of the population; the fact that large numbers of persons risk persecution cannot be a ground for

refusing to extend international protection where it is otherwise appropriate.”
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Guiclelines orr International Protection: Gender-Related Persecution]'* To identify_ a group as
‘cognizable is-not to reach a finding that all memb‘er_s of tl]at‘ group qualify for profect‘ion. The -
individual must meet the other stringent rcquiremorits of'the refugee de_ﬁnition. - namély
: estab]ishing a well-founded fear of persecution onlaccount of rnembership in thar group.
Conversely, relief is not foreclosed simply because all members of a group could _qualify’for'
protection. For example, in' Singh v. INS, the Ninth Circuit found that the applioant, an Indo-
Fijian man, had suffored past persecution on account of race. The court “rej ecf[ed] the notion
that’ian applicant is ineligible for'asylum merely because all members ofa persccuted group
v . might be ehglble for asylum[ ]”Perdomo V. Holder 611F. 3d at 669, (cmng Singh v. INS; 94
F.3d 1353 1359 (9™ Cir. 1996)). The court explicitly noted that “the size and breadth of a group
alone does not preclude a group from qualifying as suoh a social group.’f Perdomo v. Holder,
611 F.3d at 669 (cmphasis added). | - |

In Ochoa v. Gorizales, the Ninth Circuit rejected the proposed social group of
' “Colomblan business owners” because there was “no umfymg relatlonshlp or characterlstxc to
narrow the div‘ers'e‘and disconneoted' group.” Ochoa v. Gonzales, 406 F.3d 1166,1171 o® Cir.
2005). In its decision in Ms—’s case, the court distinguished OChoq, noting that it‘ had
approved other broadly defined sooial groups whose menrbers havea uuifying characteri»stic or
" relationship, See Pérdomo v. Holder, 611 F.3d 662, 668 (9th Cir. 2010), (citing Karouniv.
Gonzales, 399 ¥.3d 1163, 1172 (9th Cir. 2005) (rloldirlg that “all alien homosexuals are members
ofa ‘parti(:ular socral group™”); Mihalev v. Ashérofl‘, 388v_F.3d 722,726 (9™ Cir. 2004)
(concluding that “[t]here is no question that Gypsies zrre an identifiable ethni_c'group and that

being a Gypsy is a protected ground [for asylum]”)). Unlike the group in Ochoa (and similar to

'8 The UNHCR Gender Guidelines state: “The size of the group has sometimes been used as a basis for refusing to
recognise ‘women’ generally as a particular social group. This argument has no basis in fact or reason, as the other

grounds are not bound by this question of size.” -
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~other broadly defined groups approved by the court), women in Guatemala have unifying
characteristics — their gender and nationality — as well as their experience as women in a society
. that considers them inferior, and which accepts violence against them as the normal state of

affairs:

C. AGENCY GUIDANCE SUPPORTS GENDER—DEFINEb SOCIAL GROUPS,
SUCH AS “GUATEMALAN WOMEN?

Agency guidance in the form of :guidelin'e_s, proposed regulations, and legal briefs all

~ support the principle _that a particular social group tnay be deﬁned by gender, or gehder in

- combination with natienality.

1. AGEN CY GENDER GUIDELINES

In 1995, the U.S. issued its Gender Guidelines: Con;ideratz_’ons for‘AsyIum. Officers
Aa’judictzting Asylum Claims fofWomen (Guidelines). The Guidelin_es instruct asylum officers on .
issues relevant to women’s claims, andjalthough they are not binding on _immigration judges or =

- the BIA, they set forth the Department of Justice’s earliest positien on gendef claitns. The

Guidelines, which have ﬁequently been cited by the federal courts, expressly accept that a
partlcular social group may be defined by gender, stating that persecution may be “on account of
her vgender. or. .‘-.membership in a particular social gr_oup constituted by women.” Memorandum |
from the IN'S Office of International Affairs to All INS Asylum Ofﬁcers,. Considerations for
Asylum Officers Adjudieating Asylum Claims From Women (May 26, 1995) [hereinafter:

Agency Gender Guidelines]; see also Perdomo v. Holder, 611 F.3d at 667 (citing thevAgency
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‘Gender Guidelines); Mohammad v, Gonzales, 400 F.3d 785, 7‘97-98A(al-so citing the A'geric'y-

" Gender Guidelines).A | - |
The Guidelines approvinglypcite to the Third Circuit’s ,dec‘i's,iorr in Fatin, where the court
had eccepted that “gender, either alone or as parr o} a combination, [ie] a characterietic that
could define a particular social group within the meaning of the INA.” Agency Gender
Guideli_ne_s at 14. The Guidelinés state thet thin ’s holding, that gender elone cap constitute a
particuiar social group, is oonsistent with Acosta and with the VUNH'CR‘,Executive Committee’s
Conclusions on the International Protection of Refugees. Agency Gender Guidelines at 14,
- (quoting U.N. High Comm’r for Refugees _[UNHCR], Exeeutive Cemrrl., Conclusions on the
Internationdl Protection of Refugees: -Reﬁgee Women and International Protection, 39(k),
adopted by the Executzve Commzn‘ee of the UNHCR UN. Doc. A/40/12/Add.1 (Oct. 18 1985)).
2. DEPARTMENT OFJ USTICE PROPOSED ASYLUM REGULATIONS
In 2000, the Department of Justice (DOJ ) issued proposed asylum regplatlons to provide

“generally appliceple principles to promote uniform interpretation of the relevant Statutory
proﬁsions” and guidance for the resolution of gender, eexual orientation, and other “novel
claims” (DOJ Proposed Regulations). Preemble to the Proposed Regu]atiohs, 65 Fed. Reg. 76,
- 588 (2000). The preamble to the DOJ Proposed Regulati‘oﬁs afﬁrrrrs: Matter of Acosta’s

" -immutable or fundamental characteristics approach and concludes that‘ gerlder “is cleal_'ly such an
, immutable trait” and can define a particular secial group. Membership ina Particuler Social
Greup, 65 Fed. VReg. 76, 588 (2000).‘The characteristic of “sex” is incorporated directly into the

proposed rule’s social group definition. Definitions, 208.15(c)(1), 65 Fed. Reg. 76, 588 (20(')40).19

*The proposed definition states, “[a] particular social group is _composed of members who share a common,
immutable characteristic, such as sex, color, kinship ties, or past experience, that a member either cannot change or
that is so fundamental to the 1dent1ty or conscience of the member that he or she should not be required to change it.

n

i
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3. DHS HEADQUARTERS BRIEFS |
_ 'The DOJ’s Proposed Regulations Were issued in_the'mrdst of'the high preﬁle, ongoing
: litigat_ion of Matter of R-A. Ms. Rody Alvarado® (Matter of R-A-) applied for usylum based o.n' '
bruta] domestic violence s}re suffered in Guatemala. See, e“.g.,v Editorial, A@lum for Abused |
Women, N.Y. TIMES, March ’l 9, 2603; Destin_arion America: B'reaking Fi_'ee.' A Woman’s
Journey, (PB‘S Home Video 2006), avdz'lable at :
http ://Www.pbs.org/destinationamerica/p‘s_ctrx_O1 Jhtml (l'cist uisited June 22, 201 1) While an
immigration judge initially granted Ms. Alvarado asylum in 1996, the BIA reversed the decision,
ruling inter aZia thva:t' Ms. Alvaredo,was not a member ofa particuler s_oeiai group. Atterne'y
Generel Janet Reno certified the decrsion for review, and vaceted it in 200.1 , along with an order
~ for the BIA to stay the case_‘until the DOJ ’S proposed regulations of 2000 were issued in ﬁrral
form. Matter of R-A-, 22 1.&N. Dec. 906 (A.G. 2001).

In 2004, Attorney Geueral Ashcroft certified the cese and requested briefing. DHS
headquarters filed a brief which accepted that Ms, Alvarado was a member of a partlcular social
group defined by gender and natlonallty, along with marltal status, and agreed that she met the |
refugee deﬁnition. Attorney General Asvhcroft ultlmately dld not rule on the case and instead sent
it back to the. BIA with instructions to rule once the proposed regulétions were ﬁualiZed. Matter
of R-4-,23.1.&N. Dec. 694 (A.G. 2005). In 2008, icllthough the regulations had not been
finalized, Attorney General Mukasey certified Matter of R-A- and remanded it to the BIA, with

an order to decide the case cohsidering recent BIA jurisprudence.

20 Ms. Alvarado’s first name is “Rody,” although the IIHSSpelhng “Rodi” appears in the majority of her legal

. documents and therefore in many of the articles about her case.
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Around the same ﬁme,_t_he DHS headquartérs subiﬁitted a briéf in aﬁother domé_stic
violence case that had also recéivcd_signiﬁcant na‘gio.ndl mgdié, the case of a Mexican asylum
séeker knoWn as“LR.” DHS’s briéf in the L.R. case tak'e"sv the position that women v_ictims of
domestic violence_may qualify for asylum as members of a particular social group. In the
absence of agen_c& regulations, the DHS 2004 brief in Matter of R-A- and its 2009 briefin L.R.
represent the official position of the agehcy. Both briefs address the meaﬁing of the term
particul'ar sé’cial group in depth aﬁd clearly aécept that giender‘ alone, or in combination with
characteristics such as nationality, can define a parﬁcular social. gr()up.

a. Tﬁe DHS brief in Matte’r-R;A-

The 2004 DHS Matter of R-A- Brief stated that Ms. Alvarado had “es_tablishbe'd statutory

eligibility for'asy'Iun'l’,’ as a member of the particular socfal group “married W§ﬁlen in Gﬁatemala
‘who are unable to leave the r_élatiénshipf’ DHS’S Position on Respondent’s Eligibility for Relief
af 19, 43, Man‘er of R-A-,23 1. & N. 'D.ec. 694 (AG 2005) [hereina.ﬁ;er DHS Matter of R-A-

' Brlef] In its analy51s of the cognizability of the group, the DHS R -A- Brlef afﬁrms Matter of
.Acosta S lmmutable or fundamental characterlstlcs test as the correct approach to analyzing
particular social groups. The DHS R-4- Brlef notes that “gender is clearly an immutable trait”
under Acosta, and that in‘Fatin, the Third Circuit 'applied Acosta‘to' ﬁn%i that “women” afé a
particulaf social grdup.” Id. at 20-21 . |

A ”cdmmon criticism of -pqrticular social groups deﬁned solely bf gender is that such
groups are too broad. The DHS R-A- Brief addresses this concern, stating that a.group need ncﬁ
;‘be small in order to qﬁalify as a particular Social group.” DHS vMatter of R-A- Briefat22. As
ldng asthe characteristics which define the group are the charactefistiés W.hichjmotivate the

persecution, the group is not overly broad. For example; the group, “Jews in Europe” during the
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Holocaust, would not hnve'beén overly broad, even thoughi it would have included millions of
individuals, because the characteristic of being J ewish is what motivated the peréecution. In the
instant case, all of the evidence démonstrates that women in Guatemala are fargeted because they
are’women. Under these circumétances, a social group defined as Guatemalan women, is .not
overbroadv. |
vThe DHS R-A- Brief also underscores the fact that finding a group to be cognizable d‘oes.
not necessarily result in acéording relief to all mernnérs of the group. By way of e_xamplé, DHS
notes that “Catholicism is ‘undou_btedly a 'réligi_on’f :but that “[c]lnarly, not all Catholics are at risk
of p'ersecution[.]” Id.at 23. Applying thi}s.same ap’proach,.it is clear that a ﬁnding that
.' “Guatemalan women” are a cogni'zable social group does not result in protection for all
- Guatemalan women,.but only for those who can also estanlish a well-founded fear nf
persecution on account of their membership in tha’t s'ocvial‘ gfonp.
~ b. The DHS Brief in L.R. , o _ .
' The DHS brief 'in‘ R-4-did not‘nddress the social visibility or particularity of a ggnder—
defined anial group because in 2004 when it was submitted, these criteria were not clear
' .requinements- in the law. The DHS nrief inL.R. addresscs now a gender-defined social group can
fulfill Awsté”s imnlutable/ fundamental chéracteristigs a-p‘p_roach, asnvwelvl as the more recent |
social visibility and particnlarity requirements. DHS L.R. Brief at 8. |
 The DHS L.R. Brief states that a group _deﬁ-ned by gender, natinnality, and status in a
| domestic r¢lationship is cognizable under the law. DHS LR Brief af 14-15. The nharactefistics
defining such a group —~gender and nationality —are clearly immutable, The DHS‘.Brief points out

that status in a relatidnship, or inability to leave a relationship, may also be immutable where the
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male domestic paftner refuses tq accept thét the woman haé the right to terminate the
relationship. /d. at 16. |

According to the DHS L-R- Brief, social visibility is a question of‘ Whether the group is
perceived as a group by society and treated distirictly. Id. at 14. Discrimination against a group,
and the.failure to provide protec‘ti_on. to group members from abuse is evidence of the type of
sociél distinction relevant to a determinatioﬁ of social visibility. In ité brief, the DHS noted the
' widespread éxistence of societal discrimination against Women in Mexico, and foﬁnd this
discrimination to be evidence of é societal view of women’s subordinate status as “a segr‘nent of
society that will not be éccorded protection from harm . . .” Id. at 18. The toleration and |
acceptance of abuse of group members‘is' itself evidence of social visibility.'[d. at 14. |
Accordingly; the evidenc%e of societal discrimination égainst Guatemalan women and.lac'k of
protection available for violence against women, dis,éussed in Séction IV(B)(2), sﬁpra, clearly
establishés that “Gﬁatefnalan women” have social \./isi‘bility.. |

The DHS L.R. Brief élso addresses particularity, sta'ti'ngthat i,t. requirés tha;t the prvopo:sedl
| social group be delineated clearly enough to cnab:le the “fact ﬁnder to determine Wwith clarity -
Whether an applicant is or is not a member of the group.” Id. at 19. The social group d¢ﬁned as
“Guatemalan w_omer_l’; meets those requirements since it is abundantly ;:lear who is in such a
described group. | ;

Both the 2004 DHS R-A- Brief and 2009 DHS L.R. Brief accept the légal cognizability of
gender-defined patticular social groups. Both briefs afﬁrm the patenﬂy obviously position j:hat
gender is an immutable chéracteristic, and the DHS L.R. Bricf clearly states that a é;endér— |

defined social group can meet the social visibility and particularity requirements.
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D. “GUATEMALAN WOMEN” IS A COGNIZABLE SOCIAL GROUP UNDER
UNHCR'S GENDER AND PARTICULAR SOCIAL GROUP GIHbELINES )
The UNHCR offers critical guidance in the applicatiOn of the U.S. refugee definition.
The U S. Supreme Court in INS'v. Cardoza—Fonseca 480 U.S. 421 (1987) noted that Congress
enacted the 1980 Refu gee Act to brlng the U S mto comphance w1th the obhgations it undertook
when it ratified the 1967 Umted Nations Protocol l{elatlng to the Status of Refugees, and that the
UNHCR isa signiﬁcant source of guidance in the application of'the Protocol. (Cardoza-
Fonseca at 424, 438-439) UNHCR’s Social Group and Gender Guidelines, which have been
cited in numerous BIA and crrcuit court opinions, both recommend that a particular social group
can be defined by gender See e.g. Matter of C- A- at 956; Mohammed v. Gonzales 400 F3d at -
798; Matter of S-E-G-, 24 1.&N. Dec. at 586; Perdomo v. Holder, 611 F.3d at 668. | |
UNHCR sets forth two approaches to defining a ’particular social group — the “-protecte_d
characteristics” and “social perception” approaches. The protected Characteristics approach,
which is similar to the Aco;'vta fo‘rmulation, looks to whether the‘ group members “share a
common characteristic” which is mnate unchangeable or which is otherwrse fundamental to
‘ 1dent1ty, conscience or the exercise of one’s human rlghts » UNHCR Gurdelines on Intematlonalpy
"Protection Membership of a Particular Social Group atq11. UNHCR notes that a social group
defined by sex or gender is cogmzabl_e,"‘wﬁh women being a clear example of a social subset
defined by innate and immutable characteristics; and who are frequently treated differently to
men.” Id. at 1 2 | |
Groups which do not meet the “protected characteristic” approach may still he recognized
as a social group under UNHCR’s alternatiVe “.social perception” approach, which considers

whether the defined group is “perceived as a cognizablegroup in that society.” Id. at 13, 11.
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- By way of example, UNHCR notes that the characteristic .of working in a certain occupationor '
profession may not be immutable or fundémental, but e “shopkeeper or memberé’ ofa particular ,
profession might nonetheless eonstitute a particular social group'if in the society they are
recognlzed asa group which sets them apart »1d. at 1]13 |

UNHCR’S 2002 Gender Guidelines reiterate that a partlcular social group can be defined
by gender UN. ngh Comm’r for ReﬁJgees Guzdelmes on International Protection: Gender-
Reldted Persecution within the Context of Article 1 (4)(2) of the 1951 Convention and/or its 1967
Protocol relating to the Status of Refugees, 930, U.N. Doc. HCR/GIP/02/01 (May 7, 2002). They
also'd_ismiss the erroneous perception that “women” carmot constitut_e a particular group because
the group would be too large: “This ergunrent has no basis in fact_or reason, as the other gr'oundsv '

are not bound by this question of size.” Id. at J31. .

E. RULING THAT GUATEMALAN ‘WOMEN ISA PARTICULAR SOCIAL
GROUP DOES NOT CONFER ASYLUM ELIGIBILITY ON ALL
GﬁATEMALAN WOMEN

As noted earlier in sections‘IV(B)(3) and IV(.C)(3)(a), supra, the recogniti‘on‘that

Guatemalan wornen may constitute a particular‘social gro'up does not mean that all Guatemalan
women meet the legal standard for 'asy’lurn . All that it means is that the group is cognizable under
the law. Any partlcular Guatemalan woman applylng for rehef would still have to establish that
she meets each and every one of the other requlrements for eligibility — that she suffered past

' nersecutlon or has a Well founded fear of ﬁJture persecution, that the persecutlon was or would
 be motivated by her membership in the group, that the government was or would be unable or |
unwilling to protect her, and that there is no reasonable relocation alternative. Each applicant
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must alse demonstrate that she ts not statutorily barred from asylum and must be found to merit
asylum in the exereise of ‘disc'retion. The protected ground is oniy one of the elements that must
be pr(‘)ve_n.21 | |
The recognition of Guatemalan wem}er'l’ as a social grouh is no dit“ferent‘than the
recognition that Catholicism is a religion, or that being bia‘ck is a racial identity (i.e., race) —
| those identities without more do not qualify one“for relief. The burden of proving all of the |
| elements of the refugee deﬁnition in addition to est'ablishing membership ina coglliaable social
group, is pre01se1y why the Third Circuit denied the Petltlon for Rev1ew in Fatinv. INS. |
Spe01ﬁca11y, the court concluded that “ to the extent that the petitioner in thls case suggests that |
she would be persecuted or has a well-founded fear that she would be persecuted in Iran simply
because she is‘a woman, she hassatisﬁed the first of the three elements that we have noted
‘ [social grbup membership].”’ Fatin v. INS, ’12 F.3d at 1240. Despite this conelusien; the court
_engaged in an analy51s of the add1t10na1 elements, ultimately concludlng that members of sucha
group were not at risk of persecution, and denying the pet1t10n accordmgly Id at 1241; see also

Agency Gender Guldehnes at 14.

V. CONCLUSION

There can be no doubt that a social group defined by gender and nationality is cognizable
- under Ninth'Circuit, BIA, and other circuit court pfecedent. The characteristics of gender and
nationality are immvutable.'_ Furthermore, country conditions overwhelmingly establish that

women in Guatemala are accorded differential treatment from men and that their abuse is

' Indeed, the DHS recognized these additional elements when, in its Supplemental Brief in Matter of L-R-, it noted -
that “fa]s with any asylum claim, the full range of generally applicable requirements for asylum must be satisfied.
DHS L.R. Brief at 12, (citing Matter ofAcosta 19 I & N. Dec, 211- (BIA 1985) and Fisher v. INS, 79'F.3d 955, 961
(9th Cir. 1996) (en banc). } v
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tolerated and accepted by the legal system, as well as the 5001ety at. large, showmg the group s

» social v151b111ty Flnally, the group. meets the particularity requlrement —it is patently clear who is
1ncluded and who is excluded from a group defined as “Guatemalan women.” Therefore
Amicus respectfully urges the BIA to find that “Guatemalan women” constitute a particular
social group within the meaning of the refugee definition as defined by domestic law; and

informed by international guidance.
Dated: June __, 2011
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