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1. On February 21, 2012 the Inter-American Commission on Human Rights submitted to the Court an application
against the State of Bolivia originating from petition No. 12,474. The case refers to the forced removal of the
Pacheco Tineo family from Bolivia to Peru on February 24, 2001, as a consequence of the rejection of the request
for recognition of refugee status in Bolivia.

2. The Pacheco Tineo family, consisting of Rumaldo Juan Pacheco Osco, his wife Fredesvinda Tineo Goths and
their children Juana Guadalupe, Frida Edith and Juan Ricardo Pacheco Tineo, had entered Bolivia on February 19,
2001. Immigration authorities became aware of their illegal status and took prompt action to arrange their
expulsion to Peru.

3. The Inter-American Commission alleged that the application for refugee status was denied in a summary
manner and in violation of due process guarantees, after which the family members were expelled to Peru.
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Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held responsible or
liable for any misuse of the unofficial translation. Users are advised to consult the original language version
or obtain an official translation when formally referencing the case or quoting from it in a language other
than the original

I. Decision or Judgment

4. The Court declared the State of Bolivia responsible for the violation of the right to physical, mental, and moral
integrity (Article 5.1), right to a fair trial (Article 8), rights of the family and the child (Articles 19 and 17), right
to seek and be granted asylum (Article 22.7), non-refoulement obligations (Article 22.8); and, right to judicial
protection (Article 25) of the American Convention on Human Rights.

5. As a result of the violation of the right to seek and be granted asylum, of the non-refoulement obligations and of
the due process guarantees, the Court ordered the State of Bolivia to implement permanent training programs
directed towards agents of the National Migration Agency and the National Refugee Commission, as well as other
agents that, due to their official functions, might have contact with migrants and asylum seekers.

I1. Main considerations of the Court on due process guarantees in procedures that may lead to expulsion
and in refugee status determination procedures

6. Before analyzing the merits of the case, the Court clarifies that it will study the State’s responsibility by
referring to two main legal issues: 1) the minimum due process guarantees in migratory procedures that might
culminate in the expulsion or deportation of an alien and 2) the minimum guarantees of due process in refugee
status determination procedures.

1. The minimum procedural guarantees in migratory procedures that may culminate with the expulsion or
deportation of an alien and the principle of non-refoulement

7. The Court starts by quoting the Case of Vélez Loor v. Panama to emphasize on the vulnerability of illegal
migrants and their constant exposure to violations of their basic human rights®. States must guarantee and respect




their human rights without distinction of any kind, such as regular or irregular residence, nationality, race, gender,
or any other cause. The latter is of special significance when confronted against immigration policies;
international law has ensured that processes of expulsion and deportation respect the right to due process, judicial
protection, and respect for the inherent dignity of the human person, regardless of the legal condition or migratory
status’.

8. Administrative sanctions, as well as penal sanctions, are an expression of the State’s ius puniendi. In all
democratic societies, the State’s punitive power is exercised when it is strictly necessary; that is to guard basic
individual legally protected values from attacks that may damage or put them in danger. Consequently, the State
cannot dictate punitive administrative or judicial acts without proper respect of certain minimum guarantees
corresponding to Articles 2 (domestic legal effects) and 8 (right to a fair trial) of the American Convention on
Human Rights.

9. The Court starts by reaffirming the standard expressed in the Case of the Constitutional Court v. Peru, which
indicates that the right to due process enshrined in article 8 of the American Convention refers to the procedural
requirements that should be observed so that a person might defend himself adequately against any kind of act of
the State (administrative, legal or judicial) that affects his rights*.

10. For the above reasons, in certain cases where migration authorities make decisions that affect fundamental
rights, such as personal freedom, in procedures that may culminate in the expulsion or deportation of aliens, the
State cannot dictate judicial or administrative acts without respecting specific minimum guarantees in light of the
applicable rules of section 2 of Article 8 of the American Convention®.

11. The Court, reiterating what it declared in the Case of Nadege Dorzema et al. v. Dominican Republic, states
that a legal proceeding that might result in the expulsion or deportation of an alien must comply with the
following guarantees®:

i) To be expressly and formally informed of the charges against him or her and of the reasons for the expulsion or
deportation. This notification must include information about his or her rights, such as:

a. The possibility of stating his or her case and contesting the charges against him or her.

b. The possibility of requesting and receiving consular assistance, legal assistance and, if appropriate, translation
or interpretation.

ii) In case of an unfavorable decision, the alien must be entitled to have his or her case reviewed by the competent
authority and appear before this authority for that purpose, and

iii) The eventual expulsion may only take effect following a reasoned decision in keeping with the law and must
be duly notified’.

12. The Case of Pacheco Tineo Family v. Bolivia indicates that Article 22.8 of the American Convention provides
the prohibition of expulsion or return of any “alien to a country, regardless of whether or not it is his country of
origin”, (hence, his country of origin or any other third State), “if in that country his right to life or personal
freedom is in danger of being violated because of his race, nationality, religion, social status, or political
opinions™®.

13. Accordingly, and based on the direct relationship between these standards and the international corpus juris
applicable to migrant persons, it is possible to consider that the Inter-American system recognizes the right of any
alien, and not only refugees, to not be returned when his or her life, integrity and/or freedom are at risk of being
violated, without taking into account the person’s legal status or migratory condition in the country where he or
she is located®.

14. In this regard, the Court makes reference to UNHCR’s expert witness testimony in which it is expressed that
countries like Mexico, Argentina, Costa Rica and Nicaragua have adopted domestic legislation establishing




complementary protection regulations in favour of aliens that are not refugees but that cannot be returned to their
country of origin or a third country when their lives and/or security are at risk™.

15. For the Court, when an alien claims before a State the danger he would face in case of being returned, the
competent authorities of said State should, at least, interview the alien and conduct a preliminary evaluation, in
order to determine the existence — or not — of a risk in case of expulsion. This entails respect of the above stated
guarantees, and if the risk is verified, the alien shall not be returned to his country of origin or to where the risk
originates™.

2. The minimum due process guarantees in refugee status determination procedures and the principle of
non-refoulement

16. Referring to UNHCR’s expert witness testimony for the case, the Court explains that the adoption of a set of
treaties on diplomatic and territorial asylum and non-extradition for political reasons, led to what has been
commonly defined as the Latin-American tradition of granting asylum*.

17. The Court recognizes that in the region, the traditional concept of asylum as an individual right has evolved
with the normative development of the Inter-American Human Rights System. Thus, the 1948 American
Declaration of the Rights and Duties of Man (hereinafter “the American Declaration”), which includes the right of
asylum in its Article XXVI11*, led to the recognition of an individual right to seek and be granted asylum in the
Americas. This development was universally followed by the adoption of the 1948 Universal Declaration of
Human Rights, in which the “right to seek and enjoy in other countries asylum from persecution” was explicitly
recognized in Article 14. Thereafter, the right of asylum started to be codified in human rights instruments rather
than in inter-state treaties.

18. Additionally, referring to the UNHCR’s expert witness testimony and also to the UNHCR’s Handbook and
Guidelines on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967
Protocol Relating to the Status of Refugees™, the Court indicated that the 1951 Convention Relating to the Status
of Refugees (the 1951 Refugee Convention) and its Protocol of 1967 contain the general principles for the
protection of refugees, the rules on their legal status and their rights and duties in the country of asylum®. For the
Court, although the 1951 Convention does not explicitly provide the right of asylum, it is considered to be implicit
in its terms, where it outlines the definition of refugee, the protection from non-refoulement and a range of rights
to which said refugee is entitled to°.

19. Furthermore, making mention of the 1951 Refugee Convention’s Preamble and the importance given there to
international cooperation in the process of granting asylum®’, the Court expresses that with the protection of the
1951 Convention and its 1967 Protocol, the institution of asylum undertook a specific form and modality: the
refugee status. Accordingly, and citing UNHCR’s Executive Committee’s conclusion No. 82, the Court states that
“the institution of asylum, which derives directly from the right to seek and enjoy asylum set out in Article 14.1 of
the 1948 Universal Declaration of Human Rights, is among the most basic mechanisms for the international
protection of refugees™*®.

20. In the Judgment, the Court also refers to the importance of the 1984 Cartagena Declaration on Refugees,
adopted by a group of government representatives, academics and lawyers from Central America, Colombia,
Mexico, Panama and Venezuela, in which the refugee definition contained in the 1951 Refugee Convention was
extended. Even with the non-binding character of the Declaration, the extended refugee definition contained
therein'® has been adopted in 14 different national laws along the Latin American region®, including the State
involved in the case of the Pacheco Tineo family?".

21. Article 22.7 of the Convention states two criteria of cumulative nature for the existence or exercise of the right
to seek and be granted asylum: a) “in accordance with the legislation of the state”, hence, the country in which
asylum is sought; and b) “in accordance with the international conventions”. The Court recognizes that this notion




contained in the text of Article 22.7 of the Convention, read in conjunction with the right of non-refoulement in
Avrticle 22.8, supports the relationship between the extent and content of those rights and the international refugee
law?.

22. Applying article 29.b) of the American Convention (no provision of the Convention can restrict the enjoyment
or exercise of any right or freedom recognized in another convention to which the State is a party), the Court
expressly takes into account the significant changes in the regulation and principles of international refugee law,
also supported by the guidelines, standards and other authoritative statements of bodies such as the UNHCR.
Thus, while establishing the compatibility of the actions and omissions of the State or of its rules with the
Convention itself or other treaties for which it has jurisdiction, the Court can interpret the rights and obligations
contained therein, in the light of other treaties and standards. In this case, while using the sources, principles and
criteria of international refugee law and the special legislation applicable to situations of refugee status
determination of a person and their correlative rights as a complement to conventional rules, the Court is not
assuming a hierarchy between normative orders®.

23. Consequently, the Court refers to UNHCR's expert witness testimony to affirm that, even when the Handbook
on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol
relating to the Status of Refugees (hereinafter “the UNHCR s Handbook™) is not a binding legal instrument, many
Latin American States have incorporated a reference to the Handbook as an important interpretative guideline for
their actions on the determination of the refugee status of an individual®.

2.1 Refugee Status Determination

24. In the Judgment, the Court includes the refugee definition given by the 1951 Refugee Convention, and using
the UNHCR’s Handbook as the reference, states that the status of refugee is of a declarative, and not a constitutive
nature, in the sense that a person is not a refugee as a result of the State recognition, but as a result of its
compliance with the legal refugee definition. What the State does, is merely declare the status.

25. The Court is clear in the Judgment that, even with the important role played by the UNHCR in the process, the
status of refugee should be declared mainly by the State itself, under fair and efficient procedures. Once the person
is recognized as a refugee, he/she maintains the status unless a cessation clause under article 1 section C
paragraphs 1) to 6) is applicable. The Court cites the UNHCR s Handbook and states that “the cessation clauses
are negative in character and are exhaustively enumerated” and that “they should therefore be interpreted
restrictively, and no other reasons might be invoked by way of analogy to justify the withdrawal of refugee
status”?,

26. As a very important precedent, the Court considers that, once declared by a State, the refugee status shall
protect the person to whom it has been recognized even beyond the borders of the State, so that other States in
which that person might enter, must consider such condition at the time of taking any action with regards to their
migratory nature. Therefore, the State has the duty to guarantee special care in verifying such a condition and the
actions that must be taken?.

2.2 The principle of non-refoulement of refugees and asylum seekers

27. On the principle of non-refoulement the Court starts by recognizing the primary importance of non-
refoulement as a cardinal principle of refugee protection, citing the UNHCR’s Executive Committee”s Conclusion
No. 65 as the main source for its statement. Additionally, making reference to the 2001 Declaration of States
parties to the 1951 Convention and or its 1967 Protocol relating to the status of refugees, the Tribunal established
that the applicability of the principle of non-refoulement is embedded in customary international law?'.

28. In this regard, it is emphasized that refugees are then protected against refoulement, first, as a specific




modality of protection under article 22.8 of the American Convention, notwithstanding their legal or migratory
status, and second, as an integral part of the international protection of refugees, under the 1951 Refugee
Convention and its 1967 Protocol. The Court cites article 33.1 of the 1951 Convention which expresses that “no
Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race, religion, nationality, membership
of a particular social group or political opinion”?,

29. This means that refugees and asylum seekers cannot be rejected at the border or expelled without adequate and
individualized analysis of their requests®. By making reference to UNHCR's submission in the Case of Hirsi and
Others v. Italy before the e European Court of Human Rights in March 2010, the Interamerican Court indicates
that States are obliged not to hand over those concerned to the control of a state where they would be at risk of
persecution or from which they would be returned to another country where such a risk exists (indirect
refoulement)®.

2.3 The minimum guarantees of due process in procedures for the determination of refugee status

30. The right to seek and be granted asylum established in article 22.7 of the American Convention, in conjunction
with Articles 8 and 25 of the same Convention, ensures the right of asylum seekers to be heard by the authorities
of the State of destination with due process of law™.

31. In light of these, the Court considers that in procedures involving applications for recognition of refugee status
or, where appropriate, in procedures that might result in the expulsion or deportation of an asylum seeker or of a
refugee, the obligations of States to respect and ensure the rights recognized in Articles 22.7 and 22.8 of the
American Convention must be analyzed in relation to the guarantees established in Articles 8 and 25 of that
instrument, as appropriate to the administrative or judicial nature of the relevant procedure in each case®.

32. Again, in accordance to the UNHCR’s Executive Committee’s Conclusions, the Court recognizes “the
importance of establishing and ensuring access consistent with the 1951 Convention and the 1967 Protocol for all
asylum-seekers to fair and efficient procedures for the determination of refugee status in order to ensure that
refugees and other persons eligible for protection under international or national law are identified and granted
protection”®. The Court also makes reference to the 2001 Declaration of States parties to the 1951 Convention
and or its 1967 Protocol relating to the status of refugees, where States expressed their concern about the
importance of fair and efficient procedures®,

33. The Interamerican Court acknowledges the judgment of the European Court of Human Rights in the case
Gebremedhin v. France®, where it defines the right to asylum as a fundamental freedom whose corollary is
precisely the person’s right to apply for refugee status, which implies the right of applicants to a proper
assessment of their application by the national authorities and of the risk he/she might face if returned to the
country of origin®.

34. The Court cites legal norms from 18 different Latin American countries to reflect a growing consensus in the
region in the sense that refugee protection and asylum seeker protection should be ruled by International Refugee
Law, through specific procedures and that due process guarantees should be respected®’.

35. Therefore, in accordance with the guarantees laid down in Articles 8, 22.7, 22.8 and 25 of the American
Convention on Human Rights, and taking into account the guidelines and criteria from the UNHCR, asylum
seekers should have access to procedures that allow a proper examination of their application and should be
according to the guarantees contained in the Convention and other related international instruments. In such cases,
States are obliged to:

a) The applicant must be guaranteed the necessary facilities, including the services of a competent interpreter and,
where appropriate, access to legal advice and representation® to submit their request to the authorities. In this




regard, the applicant should receive the necessary guidance as to the procedure to be followed™, in a language and
manner that he can understand and, where appropriate, should be given the opportunity to contact a UNHCR
representative;

b) The application must be examined objectively, in the procedure established for the purpose by a clearly
identified authority*!, which requires the completion of a personal interview*;

¢) The decisions taken by the competent bodies must be properly and explicitly substantiated®.

d) In order to protect the rights of applicants who might be at risk, the asylum procedure must also respect in all
stages the protection of the applicant’s data, of the application and of the principle of confidentiality*;

e) If the applicant is not granted the refugee status, he must be provided with information on how to appeal and be
allowed a reasonable time to do so, according to the current system, so that the decision is formally reconsider®,
and

f) The review or appeal should have suspensive effects and the applicant should be allowed to remain in the
country until the competent authority takes a decision in the case, and even while the legal remedy is pending,
unless it is shown that the request is manifestly unfounded®.

36. In addition, regardless of the possibility of review in the context of the right to judicial protection enshrined in
Acrticle 25 of the American Convention and according to the rules of law of each State, there might be certain
actions or judicial remedies, for example, amparo or habeas corpus, that are prompt, adequate and effective to
guestion the possible violation of the rights recognized in Articles 22.7 and 22.8 of the Convention, or the
Constitution and the law of each State. In these terms, such resources may, under certain circumstances, be an
effective remedy against full or partial violations and, if necessary, to conduct administrative procedures, which
shall be evaluated in each case”’.

3. Additional considerations of the Court

37. The Court stated that the determination of refugee status is a two-stage process: determination of the facts of
the case and applying the definition of the 1951 Convention and the 1967 Protocol to the facts. Once all the
evidence is obtained and verified and the examiner is generally satisfied with the applicant’s credibility, the
competent authority will make a duly and explicitly reasoned decision to recognize the status or not to the
applicant. In interest of the non refoulement principle, this evidence of risk should not necessarily have an effect
on the State to which the person will be sent*.

38. On the other hand, States may establish “accelerated procedures” to resolve requests that are “manifestly
unfounded and abusive”, for which there is no need for international protection. However, given the serious
consequences of an erroneous determination on the applicant, even in these proceedings, the minimum guarantees
for hearings must be respected and the review of negative decisions should be allowed before the expulsion®.

39. Even when a State argues the application of individual or collective cessation reasons, due process must be
respected”. What is relevant is that States cannot decide summarily on a claim without a hearing, interview or any
other mechanism, without receiving evidence, without evaluating their circumstances, without allowing the
applicants to argue in their favor and without duly reasoning their resolution beyond assuming, for example, a
“tacit renunciation” to the refugee status. Also, in the case, it was not proven that the resolution of the application
was duly notified to the family, which prevented them from knowing the content of it and therefore prevented
them from submitting an appeal or any other legal remedy to challenge possible violations of due process, the
right to seek and receive asylum or the non-refoulement principle®.




40. Moreover, the Court concluded that when a new asylum application is submitted by a person who had refugee
status in the country, the State has the special duty to analyze the case with diligence and precaution, especially if
it has information that the applicants were already recognized as refugees or residents in a third country. In this
event, the State must be a safe State for the applicants, and it must ensure their right to not be returned to their
country or origin®.

IV. Obligation to provide special measures of protection to children in relation to the rights of the family,
right to a fair trial and judicial protection

41. As explained by the Inter-American Court, children are entitled to the rights established in the American
Convention and to the special protection measures referred to in Article 19 (rights of the child). The adoption of
special measures for child protection lies with the State and the family, the community and the society to which
they belong™.

42. Moreover, any state, social or family decision involving the limitation of the exercise of any right of a child,
must take into account the best interests of the child. The Court reiterates that the principle is based on the very
dignity of the human being, on the characteristics of children themselves, and on the need to foster their
development, making full use of their potential. In this sense, it is necessary to weigh, not only the requirement of
special measures, but also the particular characteristics of the situation in which the child is found™".

43. Additionally, the Inter-American Tribunal indicated that Article 19 of the Convention also establishes the
State’s obligation to respect and ensure the rights of children recognized in other international instruments. It is
relevant to refer to Articles 12 and 22 of the Convention on the Rights of the Child, which respectively recognize
the right of children to enjoy the opportunity to be heard in any judicial and administrative proceeding affecting
them, and the right to have the State achieve that the child who attempts to obtain refugee status or who is
considered a refugee, receives the protection and assistance necessary to safeguard his rights®.

44. Thus, the special protection found under Article 19 implies a more rigorous protection of Article 8 and 25 of
the American Convention. The Court has already determined in other cases that the relationship between the right
to be heard and the interests of the child facilitates the child’s essential role in all decisions affecting his/her life. *°

45. The Court finds that, in this case, there are two situations in which it must be defined whether it was
applicable or not to listen to the children. The first relates to the processing of the asylum procedure, while the
second is related to the expulsion process®’.

46. Regarding the first situation, the right of children to express their opinions and participate in a meaningful way
is also important in the context of asylum procedures, the extent of this might depend on whether the child is the
applicant or not, regardless of being accompanied or not and/or separated from his parents or persons responsible
for his/her care®.

47. On the one hand, quoting UNHCR standards on the matter®, the Court states that when the applicant for
refugee status is a child, the principles contained in the Convention on the Rights of the Child must guide both the
substantive and procedural aspects of the determination of the application for refugee status of the child. They
should also benefit from specific and evidentiary procedural guarantees to ensure that a fair decision is made,
which requires the development and integration of appropriate and safe procedures for children and an
environment that generates trust in all stages of the asylum process. The Court, making reference to UNHCR’s
expert witness testimony for the case, indicated that, at the same time, if the principal applicant is excluded from
refugee status, family members have the right to have their own applications evaluated independently®.

48. On the other hand, also making reference to the UNHCR standards, if an applicant for refugee status receives
protection, other family members, particularly children, can receive the same treatment or benefit from this
recognition, in accordance to the principle of family unity®’. In the refugee status determination process,




authorities must assess the need to listen to them, according to what was stated in the application. In this case,
although Juan Ricardo was one year old, Juana Guadalupe and Frida Edith could have been heard by the
authorities in relation to the application submitted by their parents®,

49. Regarding the second situation, as to the deportation proceedings, the Court recalled the intrinsic relationship
between the right to protection of the family and the rights of children. With reference to this, the Court has stated
that the right to a family and to live in on, recognized in Article 17 of the Convention, means that the State is not
only obliged to provide and implement direct measures for the protection of children but also to promote the
development and strengthening of the family. Thus, the separation of children from their families is, under certain
circumstances, a violation of that right. For instance, even the legal separation of the child from his family can
only come if duly justified in the interests of the child, when it is exceptional and, if possible, temporary®.

50. Additionally, the Court considers that the separation of children from their parents might jeopardize their
survival and development, elements which should be guaranteed by the State as defined in Article 19 of the
Convention and Article 6 of the Convention on the Rights of the Child, especially through the protection of the
family and the non-unlawful or arbitrary interference within the child’s family life, to safeguard the family’s vital
role in the child’s development. Also, the participation of children is especially relevant when it comes to
procedures that might be punitive in nature, regarding a breach of immigration law, procedures open against
migrant children or their families, their parents, guardians or take carers, as this type of procedures can result in
the separation of the family and the subsequent involvement of the welfare of the children, regardless of the
separation occurring in the expelling State or in the State where they are expelled to®.

51. In response to the above criteria, the Court considers that in this case, the children had the right to have their
guarantees of due process and their right to protection of the family especially protected in the administrative
proceedings that led to their expulsion. The Court declared the Pacheco Tineo children should have been
considered as interested or active parties by the authorities in these procedures, for it was clear that the authorities’
conclusion might affect the children’s rights or interests. This way, regardless of whether a specific asylum
request was made in their favour, the State had the duty to ensure their best interests, the principle of non-
refoulement and the principle of family unity, which required the State’s migratory authorities to be especially
diligent and exhaustive on all available information to determine their immigration status and, if necessary, make
the best decision regarding the State to which they should be sent in case of expulsion®.
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EXPLANATORY NOTE
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