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(1) The application filed 12 August 2011 is dismissed.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT DARWIN

DNG 41 of 2011

DZABG
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

JILLIAN BARTLETT IN HER CAPACITY AS INDEPENDENT
MERITS REVIEWER
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. The applicant arrived by boat, at Christmas Islaomd26 March 2010.
Prior to his arrival at Christmas Island, the aqgoiit was a resident of
Kuwait. However, he claimed to be a stateless &wovho was
excluded from the benefits of Kuwaiti citizenship.

2. The applicant did not have valid travel document#s Christmas
Island is excised from the Australian migration eorme is to be
regarded as afoffshore entry person“as defined by section 5 of the
Migration Act (1958) (Cthhereinafter referred to as (“the Act”).
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3. The applicant was interviewed by officers of thepBement of
Immigration & Citizenship on 15 May 2010. He cla&dithat Bidoons
are persecuted in Kuwait and there“@s campaign to eradicate or
eliminate them* The applicant claimed to be entitled to the pris
of Australia because he was a refugee.

4. The applicant’'s claim for refugee status dependsionsatisfying the
definition of “refugee”, provided by Article 1A(2) of the United
Nations 1951 Convention and 1967 Protocol Relatinthe Status of
Refugees (“Refugees Convention”) which provided #taefugee” is
a person who:

“... owing to well-founded fear of being persecutedréasons of
race, religion, nationality, membership of a pauii@r social
group or political opinion, is outside the countif/his nationality
and is unable or, owing to such fear is unwillimgavail himself
of the protection of that country; or who, not hayia nationality
and being outside the country of his former habiteaidence, is
unable or, owing to such fear, is unwilling to netuo it.”

5. Given the mode of the applicant’'s arrival in Aubraand his
classification as an offshore entry person, theliegupt is designated
under the applicable legislation as“anlawful non-citizen”. As such,
he is not authorised to make an application forisa Yo remain in
Australia via the orthodox channels administeredhgyDepartment of
Immigration & Citizenship.

6. However, pursuant to section 46A(2) of the Act, thénister for
Immigration & Citizenship is granted a discretiangrant an offshore
entry person a visa, if the Ministéthinks that it is in the public
interest to do so ... .” The nature of the ministerial discretion,
contained in section 46A(2) and the constraintst®mxercise, where
considered by the High court Rlaintiff M61/2010E v Commonwealth
of Australia®

7. As a result of the legislative discretion invested the Minister
pursuant to 46A(2), an administrative protocol wieised by the
Department of Immigration & Citizenship, which wastended to
provide specific advice to the Minister as to wieethAustralia’s

! See casebook at page 11
2 SeePlaintiff M61/2010E v Commonwealth of Austra(2010) 272 ALR 14
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10.

11.

12.

protection obligations, arising under the Refugé&amvention, to
which Australia is a signatory, were engaged indhse of each person
who arrived in Australian territory, at an excisgffshore place (such
as Christmas Island) and claimed to be a refugee.

This protocol envisaged two distinct and independsaps. Firstly,
each such arrival would be subject to a RefugetusStAssessment
(“the RSA") by officers of the department. Secondf the RSA
determined that the person seeking refugee stafissnat in fact a
refugee, there would be an Independent Merits Reyithe IMR”) of
each such refugee status assessment.

The purpose of the IMR was to make a recommendationthe
Minister, about whether Australia had protectiorligdiions to any
persons claiming so. If the reviewer concerned chaclude that
Australia did owe a protection obligation to anglswlaimant, advice
would be provided to the Minister in such termstisat the discretion
arising under section 46A(2) could be properly esed.

In Plaintiff M61/2010Ethe High Court held that reports made to the
Minister pursuant to the IMR process attracted giadlireview as a
result of the operation of section 75(v) of the &wdaotion. In
particular, the High Court held that in conductargIMR, the reviewer
concerned was bound to afford procedural fairneskd person whose
claim was being reviewed and was further boundctoaacording to
law by applying relevant provisions of the Act ke tcase under review.

On 15 September 2010 the RSA assessment in respgethe
applicant’s claim for protection in Australia ret&d in a finding that he
did not meet the definition of refugee set out e tRefugees
Convention.

As a result of this decision, the applicant sougitiIMR. The IMR

was conducted by Ms Jillian Bartlett. On 10 JuBi?, Ms Bartlett

recommended to the Minister that the applicant dter@cognised as a
person to whom Australia owed protective obligationnder the

Refugees Convention.
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13.

14.

15.

16.

17.

18.

Following the completion of the IMR, on 12 Augus012, the
applicant commenced proceedings in this court sgeld judicial
review of Ms Bartlett’'s decision. In his appliaati the applicant seeks
a declaration that Ms Bartlett’'s report is affectag legal error and
injunctive relief to prevent the Minister and offirs from the
department from relying upon it.

These reasons for judgment are directed to proyidhe judicial
review of Ms Bartlett’'s decision as sought by tipplacant. Pursuant
to section 476 of the Act, the Federal Magistra@surt has the same
original jurisdictional, in relation to migrationedisions, as does the
High Court pursuant to paragraph 75(v) of the Gargin. This
provision grants the High Court original jurisdarti in all matters in
which a writ of mandamus or prohibition or an ingtion is sought
against an officer of the Commonwealth.

In his application to the court, the applicant mlaithat the decision of
Ms Bartlett is vitiated by legal error in two distt areas. Firstly, it is
asserted that Ms Bartlett failed to address thdiapy’s claims for

refugee status on the basis that he was not algeattice his religion
openly, with others or worship in public, as a Biddiving in Kuwait.

Secondly, it is asserted that Ms Bartlett, whilstepting the applicant
had no legal right to re-enter Kuwait failed to smer that this factor,
when coupled with the discrimination to which heulebbe subject as
a Bidoon in Kuwait, could amount to persecutiortha sense defined
by article 1A(2) of the Refugees Convention.

Essentially, it is the applicant’s position that Bartlett has failed to
properly consider two essential components or aregf his claim for
refugee status. A failure to consider a claim adisexpressly or
implicitly on the material before a tribunal is &ear jurisdictional
error.

In Htun v Minister for Immigration & Multicultural Affirs Allsop J
described the nature of the review function afed:

“The requirement to review the decisiofpursuant to the
provisions of the Actfequires the tribunal to consider the claims
of the applicant. To make a decision without hgwonsidered
all the claims is to fail to complete the jurisdiect embarked
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19.

20.

upon. The claims or claims and its or their comgranintegers
are considerations made mandatorily relevant by #at for

consideration... It is to be distinguished from etréact finding.

The nature and extent of the task of the tribueakaled by the
terms of the Act ... make it clear that the tribumatatutorily

required task is to examine and deal with the ctafior asylum
made by the applicant®

It is the function of the court to consider whetivs Bartlett's report
reveals any error of law in its reasoning or in pinecedures followed
before its making. The relief sought in the aptlien can only be
granted if | am satisfied that Ms Bartlett madelsaa error or errors.
It is not my function to engage a merits review make my own
findings as to the applicant’s refugee stdtus.

The Minister’s position is that Ms Bartlett did pesd property to the
case which the applicant advanced. The Ministeghé&u contends that
the IMR was not required to consider any claimdsylum, which was
“not expressly made or does not arise clearly oa thaterials before
it.” °

The RSA process

21.

22.

23.

In his entry interview, the applicant indicatedvis@s a Shia by religion
and an Arab by ethnicity. He gave his date ohbag 15 July 1975.

He further indicated that he left Kuwait by air,ingg a Kuwaiti

passport, travelling to Jakarta via Dubai. He theavelled from

Indonesia to Christmas Island by boat, throwing gassport into the
sea whilst in transit.

In a statutory declaration completed by him on ®eJ2010, the
applicant indicated that he was a BiddorHe asserted that Bidoons
had no rights in Kuwait. In particular he statedtthe was not able to
register the births of his children or immunisentheIn addition, his

% Htun v Minister for Immigration & Multicultural Affirs (2001) 194 ALR 244 at [42]
4 SeeSZQGP v Minister for Immigratiof2011] FMCA 701 per Smith FM at [4]
®> SeeNABE v Minister for Immigration & Multicultural &idigenous Affairs (NoZR004) 144 FCR

at [61]

® The Arabic word “bidoon” meaning “without” is u$¢o denote long term residents of Kuwait who
are stateless. Many are descendants of Bedouiegwho freely crossed the borders of the modern
states which now occupy the Arabian Peninsula.
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children were ineligible to receive adequate edanator health
treatment in Kuwait.

24. He stated that he himself was not permitted to wedally or own
property in Kuwait. The applicant further indicatéhat neither he nor
other Bidoons had political rights and were nogible to take part in
the electoral process in Kuwait. In short, theligppt asserted that he
was subject to a systematic level of discriminatipn the Kuwaiti
State.

25. In the context of his religious orientation, hetsthas follows:

“I can however practice my religion however onlyhbed closed
doors. | did not have a place to practice my tielig There are
no public places for Bidoons to practice our refigj only in our
private homes.”

26. In the context of ground one of the applicant’'sleapion for judicial
review, this passage is critical, as it is assebgd/r Gibson, counsel
for the applicant that in the passage in questlmapplicant has raised
a ground to found his refugee status, namely tbaids been deprived
of his fundamental human right to practice hisgielis beliefs, in
community with others.

27. The applicant also stated, in his statutory detitarathat he feared
being imprisoned and tortured if he returned to Kitvbecause of the
criticisms of that country, which he had made is tiaim for asylum.
In addition, he feared rejection and ostracisatimtause of his status
as a Bidoon, if he returned to Kuwait.

28. The Bidoons were traditionally nomadic farmers ahdpherds. As a
consequence, when the countries of the Arabic peatan including
Kuwait, assumed their current borders, the Bidosase not afforded
citizenship rights because they were not deemdaktoitizens of any
particular country.

29. In the RSA, reference was made to country inforomatiregarding
Kuwait, which indicated that Bidoons faced systemdtscrimination
and ill treatment in that country and so faced apewtain future. It
was further noted that Bidoon children may notrattpublic schools

" See Casebook at page 48
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30.

31.

32.

and did not qualify for subsidised health care, cwhother Kuwaiti
citizens received.

As such, the reviewer accepted that there is sotistaliscrimination
against Bidoons in Kuwait. However, it was alstediothat the present
applicant had received ten years of education irwdu and his
children had also attended school.

It was also found that, as the applicant acknowdeldhge had left
Kuwait on a form of passport authorised by the Kiiwauthorities
and legitimately issued to him. As such, he wabdoregarded as a
“documented Bidoon’as opposed to dmndocumented Bidoon”

In all these circumstances, the RSA found thatapplicant did not
have a well founded fear of being subject to seribarm, amounting
to persecution, in Kuwait. It was found that hel leeen able to work
in that country in the past, provide education &edlthcare for his
family and obtain an official passport. Rights @fhiwere afforded to
documented Bidoons.

The IMR decision

33.

34.

35.

Prior to the formal IMR commencing, the applicatitrough the
agency of a migration agent, provided a lengthyttem submission.
This submission indicated th&he heart of the applicant’s claims ...
centre on his inability to qualify or be conferramtizenship from
Kuwait ..."”.2

The submission laid further emphasis on the diffies facing non-
citizen Bidoons in Kuwait, whose civil, economiacgl, cultural and
political rights were severely curtailed becausethddir inability to
qualify for Kuwaiti citizenship;

This submission did not allude specifically to issurelating to the
applicant’s religious practices, particularly th@de and place of his
religious observances. It did however make refsgeto difficulties

arising to the applicant, if he returned to Kuwgiten his current lack
of a passport. The submission indicated as fotlows

8 See Casebook at page 75
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36.

37.

38.

39.

40.

“The quandary facing the applicant is that if henist found to be
a refugee he would not be able to return to anyeottountry
including his country of last habitual residencechese he does
not have the necessary documents to return to Kuiwai

In interview with Ms Bartlett, the applicant indtea that he had left
Kuwait on a passport which was different to thespast issued to
Kuwaiti citizens and was not one that could be aeptl overseas. It
was also his evidence that the type of passparedésso him restricted
the number of countries which he could legallytvisi

On this basis, it was submitted on the applicamtkalf that he should
be considered aundocumented Bidoonbecause his passport was no
longer in existence and could not be replaced hy. hirurther, it was
submitted that if the applicant returned to Kuwdig would be
persecuted by théhighest authority” because it would be believed
that in applying for asylum overseas he had bekicairof Kuwait and

its government. This would render him and his fgntiable to
imprisonment and torture.

In her decision, Ms Bartlett had access to countrformation
regarding Kuwait. This information indicated thihiere were two
categories of Bidoons in Kuwait — documented andogomented.
Documented Bidoons have residence rights in Kuaadt are entitled
to obtain temporary driver’s licenses and passpoots the Kuwaiti
authorities.

Undocumented Bidoons are labelled‘ilegal aliens” and are subject
to penalties. However, Ms Bartlett noted that doented Bidoons
also experienced strong discrimination in employhard do not have
the rights of Kuwaiti citizens, when using statedmal facilities or in
regards to accessing education at school and ityzer

Under the headinfindings and reasond/is Bartlett found as follows:

* The applicant was a documented Bidoon because tiebdan
issued with a residence card and passport;

° See Casebook at page 83
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. On the basis of his own evidence, the applicantbeh in paid
employment, in Kuwait, since 2003. Accordingly, Bartlett
concluded that the applicant would not be deprivddthe
opportunity of earning a livelihood if he returnedKuwait;

*  The applicant himself had finished the first yebhigh school;

*  The applicant’s children had restricted opportesitio undertake
tertiary education and were liable for fees fornary and
secondary schooling. However, Ms Bartlett foundt thhis
limitation did not entail serious harm;

. Ms Bartlett accepted that the applicant was liatolepay for
medical services in Kuwait. However, she did mod fthat either
he or his family had been denied access to bagilicaleservices;

*  The applicant would not be able to obtain an onmgirdriver’s
licence, issued to Kuwaiti citizens, but would lxeato obtain a
temporary driver’s licence, which is valid for twears;

. The applicant had no entitlement to birth or deathificates;

. The applicant was not able to take part in thetipali process
through voting, membership of a political party direct
representation.

41. In terms of the matters raised by the applicant hia statutory
declaration, regarding his religious observances,Bdrtlett found as
follows:

“[The applicant]states he can only practice his religion behind
closed doors. He does not have a place to prattiseeligion.
There are no public places for Bidoons to practiceir religion,
only in their private homes. The reviewer accdhtse claims
and finds that whilst [the applicant] must practibes religion at
his home as there are no public facilities availghihe lack of
public facilities does not involve serious harnhtm.”*°

42. Ms Bartlett ultimately concluded that Australia dmbt owe the
applicant protection obligations under the Refugéesavention. She
found as follows:

19 see Casebook at page 95
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“The reviewer has made findings regarding [the apghts]

circumstances as a documented Bidoon pertaining hi®
employment, access to health services and educadionh car
driver licensing. Taking into account the othestrections he
faces, such as inability to register a car, avaibility for car

accidents he may be involved in, to publicly praethis religion,
his lack of entittement to birth and death cerafies and to
formally participate in political processes, theviewer finds [the
applicant] has not experienced disadvantage or &asliye
amounting to him suffering significant economicdsdip, being
denied basic services or of being denied the c#épdoiearn a
livelihood. As it has been found [the applicanfshundertaken
past employment and he is able to obtain a workngeor public

and private employment, the reviewer does not dcdep
inability to access government health and educatios need to
renew his car driver’s licence every two years ahé other
restrictions he faces, when assessed cumulatiahount to
serious harm as provided for in subparagraphs 9)(2(e) and
(f) and/or subsection 91R(1) of the Migration AB6&, now or in
the reasonably foreseeable futurg.”

43. In addition, Ms Bartlett did not accept that theplagant would be
liable to either imprisonment or torture if he meied to Kuwait. She
also accepted that, as he no longer possessedabspqt, he was
unable to legally return to Kuwait and so mightrb&ised re-entry to
that country. However, following the decision@ftlov v Minister for
Immigration & Multicultural Affairs®> she found that a refusal of re-
entry to a person by the authorities of the couimtrnyhich such person
had previously resided on the basis of statelesstess not, of itself,
constitute persecution in the sense envisaged gy Riefugees
Convention.

Ground One — failure to consider claim for refugeestatus on the basis
of denial of religious practice in community with dhers
a) The applicant’s contentions

44. It is the applicant’s contention that Ms Bartletllfinto a clear
jurisdictional error, when she failed to considerany way, his clearly

1 See Casebook at page 96
12 seeDiatlov v Minister for Immigration & MulticulturalAffairs (1999) 167 ALR 313
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articulated claim that he was not permitted to pecachis religious
beliefs, in community with others of his faith, Kkuwait. This claim is
said to arise as a consequence of the applicatatensent, in his
statutory declaration of 6 June 2010, that he cpuddtice his religion
“only behind closed doors”

45. Mr Gibson, counsel for the applicant, submits tNe& Bartlett has
misconceived his client's claim and regarded it essentially a
complaint that the Kuwaiti state does not fund {h@vision of
mosques or other religious institutions for Bidoomather than a
complaint regarding an essential element of religifiveedom.

46. It is Mr Gibson’s submission that this claim isailly articulated in his
client’s statutory declaration, in the sense tla{(the applicant) states
that the practice of his religious faith is sigo#ntly restricted within
Kuwait. He clearly states that Bidoons are onlieab practice their
religion in their private homes. In the alternafimr Gibson argues
that this claim is at least implicit. It being thmaplication of the
applicant’'s statement that he and other Bidoonsuaeble to practice
their religious beliefs communally.

47. In support of this contention, the applicant reb@dVang v Minster for
Immigration & Citizenship & Multicultural Affair$® This case was
concerned with the issue of whether a person’s éégractising his
religion, in a manner rendered unlawful by the lavtghat person’s
country of nationality, is a fear of persecution Bason of that
person’s religion and is therefore a ground fortgeon pursuant to
the Refugees Convention.

48. In Wangthe applicant was a Chinese national. He wasaatiping
Christian belonging to a Protestant denominatide.met secretly with
other members of his denomination for prayer. dmsing, he came to
the notice of the authorities.

49. Officers of the Chinese Religious Affairs Bureaumeato Mr Wang's
shop and told him that, as his church was not ajmoloby the
authorities, if he continued to attend it, he woudd imprisoned.
However, the original decision maker found thatvds open to Mr

13 Seewang v Minster for Immigration & Citizenship & Migitiltural Affairs (2000) 105 FCR 548
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Wang to worship at Protestant churches, which wegistered as
being“official” churches by the Chinese government.

50. In this context, the RRT did not consider that tegquirement for
churches in China to be registered was persecutbpeople of that
religious persuasion — essentially it was foundhspersons could
practise their religion, albeit not in the mode thieir choosing.
Accordingly, the RRT was satisfied that the appitceould practice as
a Protestant Christian, in China, at an officialidh and, as such, he
had not been deprived of his right to worship.

51. In Wang Merkel J (with whom Wilcox & Gray JJ agreed) said
follows:

“... while religion is primarily a manifestation of personal faith
and of doctrine, it also has a congregational onounity aspect
[this] is consistent with article 18 of the UnivatDeclaration of
Human Rights ... which states:

‘everyone has the right to freedom of thought, caere
and religion: this right includes freedom to chanlge
religion or belief, and freedom, either alone or in
community with others and in public or private,nb@anifest
his religion in belief in teaching, practice, warshand
observance.™

52. Accordingly, Merkel J concluded that there were ®ements to the
concept of religion for the purposes of the Refgg€envention — the
first pertains to the actual manifestation or pracof personal faith or
doctrine, and the second pertains to the manifestat practice of that
faith or doctrine in a like-minded community witthers.

53. In this context, Merkel J considered that the RRd Fallen into error
by concluding that as Mr Wang could practice hifigien at a
registered church, in China, any consequencestipfwbm him to his
potential practice of his religious faith at anegistered church did not
constitute a persecution for a convention readanparticular, Merkel
J said as follows:

1 |bid at page 564
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“Further, the RRT considered the religious practicéeliefs and
freedom of the appellant solely by reference tdfitisé element of
religion as that word is to be interpreted in Ai(2), being the
personal manifestation or practice of religioustfieand doctrine.
The RRT erred in law in failing to regard the setaglement,
being the manifestation or practice of that faith doctrine in
community with others, as falling within A(2). The RRT posed
for itself the question of "whether the applicaasibeen or would
be deprived of his right to worship by accedingh® government
regulations”. By answering that question in therafétive by
saying he can practice as a Protestant Christiaraatgistered
church it is plain that the RRT, erroneously, waseadjarding the
community or congregational element of religiouagtice. As a
result of the RRT's erroneous approach it did nohsider
whether persecution of the appellant by reasonisfpast and
intended practice of his religion at an unregisté@hurch, being
the practice of his religion in a like-minded comity
constituted persecution for reasons of religidn.”

54. Wangwas applied by Cooper J ldu v Minister for Immigration &
Multicultural Affairs® In that case it was held that the decision maker
in question had adopted an unduly narrow interpoeteof the word
“religion” . The correct question which should be addressedases
where persecution on the basis of religious practias raised, was:

“...whether the applicant could expect to face peusiea for the
practice of his Christian religious beliefs in theay which he
wishes to practice them if he returns to the PR@&nfuture?”

55. In his submissions, Mr Gibson places significanpbasis orfSPZF v
Minister for Immigration & Citizenship’ He asserts that it is clear
from his client's statement in his statutory deatemm that he is not
able to practice his religion in Kuwait in the whg wishes to do so —
he is able to worship onlyehind closed doorsThe implication which
it is asserted clearly arises from this statemeirighthat the applicant’s
desire is to practice his religion in a way othert in private.

56. The applicant inSPZF was a Muslim of Uigher ethnicity, who
originated from Xinjiang Province, in China. SHaimed she was not
permitted to practice her religion or any religiottals. Country

!5 bid at page 569-570
16 Seeliu v Minister for Immigration & Multicultural Affas [2001] FCA 257 at [22]
17 SeeSPZF v Minister for Immigration & Citizenshjg008] FCA 1486
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57.

58.

59.

information, available to the RRT, indicated thaghérs in Xinjiang
Province weré'deliberately persecuted for practising and presag/

their culture and religion.”

In acceding to the applicant’s contention that RRT had fallen into
error by failing to deal properly with her claiméfeared persecution
because of her religious beliefs, Lander J saiolasvs:

“There was significant evidence put before the Undl as to the
manner in which the appellant was restricted by@enese state
in the practice of her religion, and also as to thanner in which
she wished to practice her religion, namely in pultith other
members of the Muslim community. Despite this, Tiflgunal
held that ‘[T]he applicant has not claimed ... thdteswas
effectively prevented from practising her religion private. She
made no claim that she suffered persecution or céméhe
attention of the authorities on the basis of hdigren’.

... for the Tribunal to simply state that the appetlavas not
prevented from practising her religion in private my opinion
was in error. The Tribunal failed to properly adéds the
appellant's claimed restrictions on her ability faractice her
religion openly with others, and whether those rregbns
amounted to persecution under the Conventidh.”

It is Mr Gibson’s submission that Ms Bartlett haddd to give either
express or implicit consideration to the concetlire by the applicant
that he is unable to practice his religion openlyhwothers of like

belief. In so doing, she has fallen into jurisitingl error.

It is Mr Gibson’s contention that Ms Bartlett hast rconsidered this
particular integer or component of the applicaoéise. In this respect,
he relies on what was said by Finkelstein MiiXLB v Minister for
Immigration & Citizenship’ where His Honour found that a decision
maker had fallen into error, notwithstanding otheenxcomprehensive
and detailed reasons, because of a failure towlgalan integer of a
claim which was clearly identified in the materiabailable to the
decision maker but which was not expressly deatt wi the decision
concerned.

18 SpZF v Minister for Immigration & Citizensh{pupra) at [54]
19 SeeMZXLB v Minister for Immigration & Citizensh{2007] FCA 1588 at [18] — [19]
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60. In Mr Gibson’s submission, the current matter islagous to the
situation in MZXLB in the sense that Ms Bartlett's reasons are
comprehensive and do allude specifically to thaassf the applicant’s
religious observances. However, Ms Bartlett fadsdeal expressly
with the second aspect of religious observanceagtiitkrl by Merkel J
in Wang namely the entitlement to practice religious difsliin
community with others.

61. Mr Gibson submits that the applicant has raisedgbge of communal
religious practice for Bidoons in Kuwait and hadigated, at the very
least impliedly, that he desires to practice higyi@n with other like
minded Bidoons, which is not possible for him, ®asons of the
actions of the Kuwaiti state. An issue which Mstkdt has simply not
considered and certainly not one which she hasridttcepted or
rejected.

62. Mr Gibson would categorise the process of constaeraequired of
Ms Bartlett, in respect of the issue of the applitsaability to practice
his religion in community with others in Kuwait, Bsing characterised
by an active intellectual process, which is notssed by a mere
regurgitation of material or recital of facts, ample referral to the
issue®

63. Mr Gibson submits that Ms Bartlett accepted thatdpplicant'could
only practice his religion behind closed doorsShe said so explicitly
when she considered and accepted the various fomastrictions to
which the applicant, as a Bidoon was subjectecht&uwait, one of
which was the inabilityto publicly practice his religion”*

64. Having made such a finding, thereafter Mr Gibsobnsiis that she
was obliged to consider the second element of wieyt potentially
amount to religious persecution Mang namely the practice of
religion in community with others, which the applit had raised. In
failing to do so, she either misunderstood the iappt’'s case or failed
to deal with it properly and in so doing fell integal error.

2 SeeMZXIV v Minister for Immigration & Citizenship & Miicultural & Indigenous Affaird2006]
FMCA 145 at [41] — [44] per Riley FM
2l See Casebook at page 96
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b) The respondent’s submissions

65. Counsel for the Minister, Mr Anderson, asserts that applicant has
not“squarely” or “clearly” articulated a claim for refugee status based
on the deprivation from him of the right to praetibis religion in
community with others. As such, Ms Bartlett was nequired to
consider this aspect of his claim, which has armaly at a later stage
of the decision making proce%s.

66. Mr Anderson submits that the reviewer considereddhse advanced
by the applicant at both the RSA and IMR stagesnata that the
Kuwaiti State discriminated against him and othetoBns by failing
to provide thepublic facilitiesin which he and others like him could
worship. The complaint being not about the abitifythe applicant to
practice his religion either alone or with otherst wegarding the
provision of a publically funded locale in whichdo it.

67. Ms Bartlett considered this articulated claim aetedmined that it was
insufficient to found a claim for refugee statuscdngse it did not
involve any prospect of the applicant suffering mhar Having
considered this portion of the applicant’s claint fefugee status,
which arose in the context of other complaints reg the provision
of services and facilities to Bidoons by the Kuwatithorities, Mr
Anderson submits that Ms Bartlett was not requit@donsider any
further issues concerning the applicant’s praaticeis religious beliefs
in Kuwait. Certainly not the matters currently fggiargued on his
behalf by Mr Gibson concerning religious commundsg, these issues
can not be characterised as havolgarly emergeceither from the
applicant's statutory declaration or elsewhere ithepo material
advanced by him.

68. Mr Anderson further submits th&ZBFis distinguishable from the
circumstances prevailing in the current mattethase was evidence in
that case that the applicant concerned was not tableractice her
religion or other rituals pertaining to her beliefgher in public or at all
and these claims were supported by country infaonaegarding the

2 See S395 v Minister for Immigration and Multiculturaffairs (2003) 216 CLR 473 quoted MABE
v Minister for Immigration and Multicultural and tigenous Affairs (No 23t [62] per Gleeson CJ
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People’s Republic of China, which was not the caséar as Kuwait is
concerned in the current matter.

Conclusions on Ground One

69.

70.

71.

72.

73.

A reading of the recommendation made to the Ministdicates that
the reviewer did not consider any aspect of a cfaimnefugee status in
this case on the basis that the applicant concdraddeen denied the
opportunity by the Kuwaiti State to practice hisiéSHaith, in the
community of like-minded believers, in the senseigaged by the Full
Court of the Federal Court Wang.

It is, | think clear, from an examination of bothtile 18 of the
Universal Declaration of Human Rightand Wang that it is a
fundamental aspect of religious freedom that eveeyson has the
freedom to adhere to the religious belief and jpracarising from his
or her conscience and this freedom encompasseerifittement to
practice such a belief either in private oraammunity withothers
This entitlement includes the entitlement rt@nifestone’s religious
beliefsin teaching, practice, worship and observance.

In the current case, the applicant has not stdtat e is forbidden
from practising his Shia faith absolutely. He lhas raised any claims
that he will suffer any serious harm as a resufi@tonally adhering to
the tenets of the Shia Islam in Kuwait. In additibe has not
specifically asserted that he will come to somenfaf harm if either
he or others of a like-mind attempt to manifestlisplay their religious
beliefs in the public sphere in Afghanistan.

In addition, this was not an issue which was speadlyy raised in the
country information concerning Kuwait which was tref the reviewer.
That information delineated the difficulties ariginfor both
documented and undocumented Bidoons in Kuwait. s& ltkfficulties
were secular in nature being centred on discrinronatvhich Bidoons
suffer in accessing health and education servicéaiwait, taking part
in the political process and documenting their tdgn

The applicant’s claim is that he and other Bidobkes him can only
practisetheir religionbehind closed doorsNo information is provided
by the applicant as to what he fears might happdnn if he practises
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74.

75.

76.

77.

his religion openly or in a manner which is noteeffvely in private.
Rather the explanation as to why he cannot prabigeeligion, other
than behind closed doors, is thia¢re are no public places for Bidoons
as such they must practice their religiorour private homes.

The circumstances of this case are, in my vieeht to those which
pertained inWang. Mr Wang was forbidden to practice his Christian
religious beliefs in the manner of his choosinghattis with like
minded adherents in a setting which was not statleoased. It was
accepted that he would be liable to arrest by thmé&3e authorities if
he defied the direction given to him to restrict heligious practices to
the locale nominated by the those authorities ithat state authorised
protestant church.

That is not the case in this matter. The applicaes not delineate any
specific harm, which may come to him, in respedhef practice of his
religion in any manner whatsoever. He does ndé Specifically that
there are any actual prohibitions placed upon mnthe practice of his
religion, by the agents of the Kuwaiti State. Apptential prohibition
Is tacit in nature, arising from the absence opec#ic place which he
can use with other Bidoons. No specific motivat®m@scribed by him
to the Kuwaiti authorities for failing to provideich a locale, which is
related to either his ethnicity as a Bidoon orrkiggion as a Shia.

The difficulty or ambivalence in the case arisethihk, by the use of
the phrasébehind closed doors” by the applicant A door which is
closed obviously is not open to others who do mmvk what goes on
behind it or who have not been specifically invitedenter it or been
told what does go on there.

Traditionally both mosques and churches and indesygbles are open
to all adherents of the religion concerned and ftirection of such
buildings is readily apparent from their design amdhitecture to the
wider populace (including co-religionists) — these &0 be used for
religious observances and all devotees of the fadhcerned are
impliedly welcome to come in and practise theirtHaieither
individually or with others, in them.
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78. Such churches, temples and mosques are openandatlo not depend
on explicit invitation for their use. Their formedhonstrates their
function — they are a resource for all of a simitslief to use.
Necessarily the form of such buildings suggests mamty. A
community founded upon like belief.

79. The use of the adjective closed suggests thahearcarrent matter, the
applicant’s religious beliefs must be practiseddistinely or secretly.
They are not open to other believers or co-religisn However the
applicant does not delineate why this is so. @dgtdne does not go
the further step arising from botWangand SZBFthat it is because of
the disapprobation of his personal religious tebgtthe Kuwaiti State.

80. After the use of the adjectivelosedin respect of the locale of his
religious observances, the applicant deposes tolatle of public
places for Bidoongo worship Because of this lack he goes on to
indicate that Bidoons are necessarily restrictepréatise their religion
in their private home®ecause of a lack of public places. No specific
complaint is made that such places are in themseditber forbidden
or proscribed by the Kuwaiti State.

81. Private, as an adjective, when applied to the hontesre necessarily
Bidoons must follow their religious observancesised in contrast to
the earlier adjective public. It does not speaeific suggest that the
Bidoons are, in some way, compelled to practiceir thmeligion
underground. Rather, it seems to me that the stiggeor complaint
Is such locations are, by default, the only logalevhich Bidoons may
practise their religion.

82. An error which goes to the jurisdiction of an adistirative body was
described in these terms by the High Couminister for Immigration
& Multicultural Affairs v Yusuf?®

“What is important, however, is that identifyingwaong issue,
asking a wrong question, ignoring relevant matedarelying on
irrelevant material in a way that affects the exsecof power is to
make an error of law. Further, doing so resultstie decision-
maker exceeding the authority or powers given ley rilevant
statute. In other words, if an error of those typgsmade, the

23 SeeMinister for Immigration & Multicultural Affairs Wusuf(2001) 206 CLR 323
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decision-maker did not have authority to make theigion that
was made; he or she did not have jurisdiction tdenia”

83. It is the applicant’s contention that the revievass ignored a central
aspect of his case concerning his pursuit of m@ligi freedom in
Kuwait, namely his entitlement to a public practimehis beliefs in
community with other co-religionists in an open @gposed to a
closed) setting. In so doing she has not exerctbedjurisdiction
conferred upon her and, as such her jurisdictionviteated by
jurisdictional error.

84. The High Court has held that it is a jurisdictioeator for a decision
maker to misconstrue or overlook a visa criteriailag under the Act.
In particular,“a decision maker cannot be said to be satisfiechot
satisfied if effect is not given to those critebacause, for example,
they have been misconstrued or overlook&d.”

85. The central issue is whether the applicant didcaut faise this issue as
a basis on which to found his claim for refuge¢ustat either the RSA
or IMR stage or whether the ground arises now assalt of some
artificial or creative process at this judicial v stage. |If the issue
was raised the reviewer was required to deal with i

86. In Dranichnikov v Minister for Immigration and Multittural Affairs
the Full Court of the Federal Court held as follows

“The Tribunal must, of course, deal with the caatsed by the
material and evidence before it. An asylum claitnaoes not
have to pick the correct Convention “label” to debe his or her
plight, but the Tribunal can only deal with the iol& actually
made.”®

87. The implication arising from the case being thatlagants for asylum
invariably make their claims for protection undesignificant level of
disadvantage. They may lack documentation to sugpeir claims;
they may have to make their claims through an pm&ger; they may be
placed in a cultural milieu which is unfamiliar tieem; above all, they
may be unaware of the precise formulation of thiugeses Convention
and the legal principles surrounding it.

24 SeeRe Minister for Immigration & Multicultural & Indignous Affairs and Anor; ex parte
applicants S134/202003) 211 CLR 441 at [85]
% Dranichnikov v Minister for Immigration and Multittural Affairs [2000] FCA 1801 at [49]
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88.

89.

90.

In this case, | do not consider that it can be #aad the applicant has
raised explicitly a claim for refugee status on Hasis of a denial of
his right to practice his religious beliefs in conmmity with others. For

the reasons provided, | consider that the statemmaate by him, on
which this integer of his claim is said to rise hedged with

ambivalence and uncertainty. Accordingly the goesarises whether
the claim is impliedly made but nonetheless, adogrtb the dictum in

Dranichnikovrequires the active consideration of Ms Bartlett.

The applicable principles, which apply to casesmhtis asserted a
jurisdictional error arises because it is said dmiaistrative tribunal
has failed to deal with an aspect of a claim whishsaid to be
impliedly rather than expressly put are enunciditgdhe Full Court of
the Federal Court InNABE v Minister for Immigration and
Multicultural and Indigenous Affairs (No ®)as follows:

“The review process is inquisitorial rather than\esarial. The
Tribunal is required to deal with the case raised the material
before it...There is authority for the propositioratlthe Tribunal

is not to limit its determination to the ‘case’ iarilated by an
applicant if evidence and material which it accemse a case
are not articulated...It has been suggested that @articulated

case must be raised ‘squarely’ on the material @€ to the
Tribunal before it has a statutory duty to consider.The use of
the adverb ‘squarely’ does not convey any prediaadard but it

indicates that a claim not expressly advanced waittact the

review obligation of the Tribunal when it is apparen the face
of the material before the Tribunal. Such a clawt not depend
for its exposure on constructive or creative atyivby the
Tribunal.” (citations omitted)

From this passage, | take it the reviewer is reglito consider all
claims which appear expresan the face of the materialefore him
or her whether they are specifically articulatednot. However the
reviewer is not required to seek out such a groaradcreative manner.
He or she is not required to consider a case wischot expressly
made out or which does not ardearly on the materials before him.

% NABE v Minister for Immigration and Multiculturaha Indigenous Affairs (No Zp004) 144 FCR

1 at [58]
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91. The failure of a reviewer to consider a claim rdidg the evidence
(whether or not articulated) amounts to a failurg@r@cedural fairness
and therefore leads to a jurisdictional error. ldger a judgement that
a reviewer has failed to consider a claim not esglyeadvanced is not
one which should be lightly madé. If such a claim is required to be
considered it must emergéearly from the materials available to the
reviewer.

92. The important distinction is that although the eswer is required to
consider claims which although not articulatedeadkearly on the face
of the material, it is‘’not obliged to deal with claims which are not

articulated and which do not clearly arise from theaterial before
it.” 28

93. The emphasis being on whether such claims atessly. Each such
case must be judged on its own circumstances trdate whether an
error of jurisdiction has arisen. MABEthe Full Court of the Federal
Court said as follows:

“...a failure by the Tribunal to deal with a claimised by the
evidence and the contentions before it which, sbied in one
way, would or could be dispositive of the reviean constitute a
failure of procedural fairness or a failure to camat the review
required by the Act and thereby a jurisdictionatogr It follows

that if the Tribunal makes an error of fact in misglerstanding or
misconstruing a claim advanced by the applicant dades its
conclusion in whole or in part upon the claim sesumderstood
or misconstrued its error is tantamount to a fa@wo consider
the claim and on that basis can constitute jurigdital error.

The same may be true if a claim is raised by theeece, albeit
not expressly by the applicant, and it is misunwed or

misconstrued by the Tribunal. Every case must dresidered
according to its own circumstances. Errors of faalthough

amounting to misconstruction of an applicant’s olaimay be of
no consequence to the outcome. It may be ‘subsumfewlings

of greater generality or because there is a factoi@mise upon
which [the] contention rests which has been rejécte®

" SeeApplicantWAEE v Minister for Immigration & Multicultural &idigenous Affair§2003] 75
ALD 630 at 641

%8 NABE(supra) at [60]

% |bid at [63]

DZABG v Minister for Immigration & Anor [2012] FMC/6 Reasons for Judgment: Page 22



94.

95.

96.

97.

Has Ms Bartlett misconstrued or misunderstood tpelieant’'s
claim for asylum on the basis of the material dieadvanced
before her? FronNABE it is clear that this question must be
considered by reference to all the circumstancesngrfrom the
case. It is not to be done in a creative or aréifimanner. In
addition the Full Court inNABE further indicated that a
determination that a decision maker had faileddonsa@er a claim
not expressly advanced was not a judgement whichtevaelightly

made.

In this context, the Full Court had regard to tbkofving comments of
Gleeson CJ (albeit in dissent) 8895 v Minister for Immigration and
Multicultural Affairs:*

“Proceedings before the tribunal are not adversériand the
issues are not defined by pleadings, or any analegarocess.
Even so, this court has insisted that, on judicgaiew, a decision
must be considered in the light of the basis updrchv the
application was made, not upon an entirely diffédeasis which
may occur to an applicant, or an applicant’s lawyeat some
later stage in the process.”

In this case, as the his advisers put it, the apptis claim for
protection in Australia arose on the basis of ber$ for persecution as
a consequence of his inability to qualify for agiship in Kuwait and
the consequential deprivations which arose themmf These were
all matters referred to by Ms Bartlett in her recoemdation to the
Minister.

In this particular case, | am not persuaded thatelsts ifANABE of an
“articulated” or “clearly raised” claim of persecution, for a
Convention reason, as a result of the applicamgodeprived of his
entittement to practice his religion in communityttwothers in the
Wangsense is made out in this case. To the contray) bf the view
that it would be an exercise in artificiality oreativity for me to
construe such a claim at this stage.

%0 5395 v Minister for Immigration and Multiculturaffairs (2003) 216 CLR 473 quoted MABE v
Minister for Immigration and Multicultural and Ingenous Affairs (No 23t [62]
31 See Casebook at page 75
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98.

99.

100.

101.

Certainly | am not of the view that such a clatlearly emerge$rom
the material before the reviewer. In my opinidngannot be said that
the applicant’s claim, in this regard, isn@odel of clarity’> To the
contrary, for the reasons provided above, the ctaimently advanced
by the applicant can only said to arise when |atmbiguities or
uncertainties in his statement are disregarded.aduition the claim
made by the applicant, at this stage, is not supgoby any other
factual assertion — the main omission being whetepublic practice
of his religion is actually proscribed by the Kuwaiuthorities.

| agree with Mr Anderson’s submission that a pdesiiterpretation of
the applicant’s statement is that his concern tlanggon the lack of
provision of a place for Bidoons to worship commiyndy the

Kuwaiti Government. This being a criticism whicancbe placed in
the same category as his other concerns regartimdatlure of the
state to provide free education and health senfareBidoons.

The distinction being that the reviewer found teath services are
accessible by Bidoons provided they pay for the®milarly, in the
absence of evidence that the Kuwaiti Government thken active
steps to prevent it occurring, it may be open faoBns to construct
their own place of worship but again only if thepyide the necessary
funds. In a practical sense this may not be ptessibd the Kuwaiti
Government may be criticised for the discriminataoising from this
act of deprivation but this, of itself, does notamt to persecution for
a Convention ground, as Ms Bartlett found it. Thipect of the
decision is not criticised by the applicant.

Accordingly, | accept that the contention advanbgdvr Gibson may
be said to arise from the material before Ms Btrtet it cannot be
said to clearly arise. The distinction is centrdh this regard the
following comments of the Full Court iINABE appear apposite in
regards to how it categorised the ground for asylwhich it was
asserted impliedly arose on the material before dbeision maker
concerned:

%2 The expression used by the Full CouNikBEto describe the claims for asylum which were the
subject of the case.
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“Although such a claim might have been seen asrayisn the
material before the Tribunal it did not represemmt,any way, “a
substantial clearly articulated argument relyingampestablished
facts” in the sense in which that term was used in
Dranichnikov’ %

102. In this case, the applicant has not provided aoraent regarding any
consequence of the denial of his entitlement tetm@ his religion in
community with others which can be regarded aseeiubstantial,
clear or based upon established facts. As suthmy view, the
submission that the reviewer fell into jurisdictabrerror by failing to
consider this unexpressed claim is not establidberhuse of these
threshold criteria.

103. In addition, given the lack of clarity arising frothis aspect of the
applicant’s claim, as currently advanced, | musirbe mind the oft
cited monitory principles set out Minister for Immigration & Ethnic
Affairs v Wu Shan Liarignamely:

“... the reasons of an administrative decision-maker meant to
inform and not to be scrutinised under over-zealgudicial

review by seeking to discern whether some inadgquaay be
gleaned from the way in which reasons are expresskdthe
present context, any court reviewing a decision rupefugee
status must beware of turning a review of the decssmaker,
upon proper principles into a reconsideration o€ timerits of the
decision.”

104. For all these reasons, | am not satisfied thatrgtaane of the appeal in
this matter is made out.

Ground Two — the prospect of the applicant being reised re-entry to
Kuwait and its implications when considered in corynction with
findings of discriminatory behaviour against the agplicant in Kuwait

a) The applicant’s submissions

105. Ground two again turns on the contention that Mstl8& failed to
consider an essential integer of the applicant'secan the sense

% SeeNABE(supra) at page 68
3 Minister for Immigration & Ethnic Affairs v Wu Shaiang (1996) 185 CLR 259 at 272

DZABG v Minister for Immigration & Anor [2012] FMC/6 Reasons for Judgment: Page 25



106.

107.

108.

109.

110.

envisioned by Allsop J iHtun®™ and has so failed to exercise the
jurisdiction conferred upon, which entails the negmnent for her to
consider all aspects of the case for refugee stativeanced by the
applicant.

Mr Gibson asserts that it was a central componérhe applicant’s
case that he was an undocumented Bidoon, who &intleeof the RSA
and IMR neither had access to a Kuwaiti passporttne ability to

procure one. As such, his ability to re-enter Kiiwaas doubtful and,
in the absence of being offered protection by Aalssty it was apparent
that he had no other place of domicile.

The applicant’s advisers, in a written submission Ms Bartlett,
categorised this situation as @uandary which confronted the
applicant, as if he was found not to be a refuge&ustralia, he would
not be able to return to his countrylast habitual residencas he did
not have the necessary travel documents to reduguwvait>®

At the IMR hearing, it was further submitted thhe tapplicant no-
longer held hisArticle 17 Kuwaiti passport/ Ms Bartlett also had
access to country information, which indicated #t&idoon without a
passport or other travel document would not be pgdhentry into
Kuwait, but most likely the holder of ahrticle 17 passport would be,
provided the authorities were not aware of an eadiaim for refugee
status>®

In her recommendation, Ms Bartlett accepted thahout hisArticle
17 passport, which he used to depart Kuwait, the egptidid not have
any legal right to return to Kuwait. However, dlether determined
that this discrete factor — the refusal of re-erttyythe applicant to
Kuwait because he was stateless — did not corestertsecution in the
sense envisaged by the Refugees Convefition.

It is Mr Gibson’s submission that the reviewer weguired to consider
this aspect of the applicant’'s case (which Ms B#rtaccepted) in
aggregate with the other components of his claimaf&ylum, namely

Htun v Minister for Immigration & Multicultural Affirs (supra) at [42]

See Casebook at page 83

The type of passport issueddocumented Bidoorsy the Kuwaiti Authorities.
See Casebook at page 90

% |bid at page 98
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the systematic discrimination perpetuated againstodhs (again
which Ms Bartlett accepted) to assess whethertality the applicant’s
various claims satisfied the test for persecutiathiw the Refugees
Convention.

111. It is in this context that it is submitted the tag of Ms Bartlett to
consider the discrete integer of the applicant&ine] regarding his
alleged inability to re-enter Kuwait, was partialyasignificant as, if
this aspect of the case had been properly considérenight have
“tipped the balance”in favour of the applicant being granted refugee
status, when all his other claims for protectionraveonsidered
cumulatively with it.

112. Mr Gibson submits that this interpretation of thgplécation of the
Refugees Convention to the circumstances of hemtistheoretically
viable on the basis of dicta enunciated by Sackville Diatlov v
Minister for Immigration & Multicultural Affairs'® a case to which Ms
Bartlett referred when she determined the refugaleeentry to a
stateless person alone did not constitute pergecuti the sense
required to satisfy the Refugees Convention.

113. Mr Diatlov was an ethnic Russian who was born i fiormer Soviet
Union but outside the borders of Estonia. Howéweihad resided in
what became Estonia for the vast majority of Hes. liEstonia became
an independent state in 1991, after the dissoludfahe Soviet Union.
He claimed that he was subject to persecution Isecatihis ethnicity
in Estonia and was ineligible to live in Russia,whose territory he
had been born. He also claimed that his inabttityspeak Estonian
precluded him from obtaining Estonia citizenship.

114. Mr Diatlov arrived in Australia in 1996 and claimedfugee status.
After this date, in 1997, the Estonian Governmardcted legislation
which deprived previous residents of that countryré-apply for a
residency permit if they had been absent for mbaa t183 days. Mr
Diatlov contended that this legislation renderenh fstateless, as the
legislation precluded him for applying for such esidency permit.
The original decision maker (the RRT) accepted hiealvas stateless.

% Diatlov v Minister for Immigration & Multicultura/Affairs (1999) 167 ALR 313

DZABG v Minister for Immigration & Anor [2012] FMC/6 Reasons for Judgment: Page 27



115. Mr Gibson relied on the following passage from thse:

“As | understood Mr Braham’s alternative argumetite doubt as
to whether the applicant could re-apply for a residy permit
was relevant to the first of the two cumulativeditons®™* That

is, the inability of the applicant to re-enter Esi@ (assuming he
was unable to do so) was an element in the disoatan visited

upon ethnic Russians in Estonia, including the aplt, by

reason of their inability to gain citizenship. 2.

It should however be noted that Sackville J did specifically
determine this issue. He determined that the R&T riot fallen into
legal error in its finding that Mr Diatlov did naatisfy the first such
condition because it was not satisfied he was detbis country of
former habitual residence owing to a well foundealrfof persecution.

b) The Respondent’s submissions

116. Mr Anderson submits that there is no such princigtesing from
Diatlov. Even if it does, the applicant has not clearlycaitited such a
claim as is required by principles set outNM\BE. Essentially the
reviewer was not required to consider whether p@ieant’s inability
to re-enter Kuwait, as a result of his own destouncof his passport,
contributed or aggregated to the discriminationvtoch the applicant
claimed to be subject in Kuwait.

Conclusions on Ground Two

117. | accept that the applicant in the present casesfanany general
difficulties as result of being both a Bidoon, wito common with
many other Bidoons, is subject to systematic disicration within
Kuwait arising from his lack of entitlement to Kuiwecitizenship. |
also accept that the applicant faces a specifigvichaal difficulty
resulting from the destruction of his Kuwaiti isdugavel document
and the inability for it to be replaced. This daitsituation renders his
re-entry to Kuwait problematic.

“l These two conditions were firstly the applicameerned was outside his country of habitual
residence owing to a well-founded fear of persecuéind secondly such a person was unwilling to
return to that country because of such fear. Batlgmatically, are concepts taken from Article 2A(
of the Refugees Convention.

2 |bid at [35]
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118. Itis also in my view clear from her recommendatibat Ms Bartlett
was aware of and sympathetic to those difficulti®bjch were also
enumerated in the submissions made to her by thiicapt’s advisors.
However, Ms Bartlett's task was to make a recomragad to the
Minister as to whether or not the applicant sasfthe definition of
refugee provided by the Refugees Convention.

119. In my view,Diatlov is a case which must be considered by reference to
its own circumstances and, as such, | should take © avoid either
unduly or artificially extending its import and djgation. The case
(and others cited within it) highlight the difficids arising from the
historical context of the Refugees Convention dadnterplay with a
subsequent and significant international conventmwhich Australia
Is a signatory namely t@onvention Relating to the Status of Stateless
Persons® A stateless person is not necessarily a refugee.

120. In Diatlov Sackville J accepted the conclusions of Coopersl], a
expressed irRishmawi v Minister for Immigration & Ethic Affajrg
where he said as follows:

"A literal interpretation of Art 1A(2) of the[Refugees]
Convention in its original form, or as amended hg Protocol,

would mean that a stateless person outside hiseorchuntry of
former habitual residence for a reason other tha@@nvention
reason and unable to return to it for whatever @asther than a
Convention reason would by definition be a refug@eh a result
would be unintended on the part of the framerdief@onvention
and inconsistent with the object of dealing onlthwiersons who
have been or who are being persecuted for a Comrentason
or who have a well founded fear of such persecutibmvould

also treat stateless persons in a substantially enfavourable
way in respect of obtaining refugee status tharspes with a
nationality and thus would be inconsistent with thigect of
equality of treatment to all who claim refugee stat

The approach to the interpretation of Art 1A(2) morded for by
the applicant is wrong in principle. It ignores thetality of the
words which define a refugee. It is in breach @& tbquirements
of Art 31 of the Vienna Convention because it digerthe
interpretation of the words from the context, objand purpose

43 Convention Relating to the Status of StatelessdPerone at New York on 28 September 1954
which came into force on 6 June 1960.
4 Rishmawi v Minister for Immigration & Ethic Affai4997) 77 FCR 421
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121.

122.

123.

124.

of the treaty. And, it also seeks to give the [Beés] Convention
a scope of operation beyond its object and purgo&gitation
omitted.)

Both Cooper J and Sackville J rejected any suehaliinterpretation of
the latter part of Article 1A(2) of the Refugeesn@ention -or who,

not having a nationality and being outside the doprmf his former
habitual residence, is unable or, owing to suchr,fésa unwilling to

return to it There must be more to satisfy the Convention tharely

being outside one’s country of former habitual desce and an
inability to return there.

Accordingly, Sackville J took the view that the sea for a stateless
person’s absence from his country of former habiteaidence was
necessarily an essential element of the defintiorefugee. Therefore
it needed to be established by such a personpéctise of whether he
either had a nationality or was stateless, thav&® outside his country
of origin by reason ofear of persecutiorof a type identified by the
Refugees Convention.

His Honour also referred to the academic writings Ryofessor
Hathaway” as follows:

“Conversely, where the stateless refugee claimastio right to

return to her country of first persecution or toyaother state, she
cannot qualify as a refugee because she is nashtaf return to

persecution. Assessment of the claimant's feaetafming to the
country of first persecution is a non-sensical eiss, as she
could not be sent back there in any event. Thusnwih is

determined that the claimant does not have a righteturn to

any state, and does not therefore have a countryfaimer

habitual residence', her needs should be addresgéun the

context of the conventional regime for statelessqes rather
than under refugee law.”

Sackville J was of the view that the Stateless dPersConvention

proceeded on the basis that only stateless pevgomsire refugees are
covered by the Refugees Convention. Necessarilpynsateless

persons are not refugees and as such are noedratthe protection of
the Convention. They do however have the protecinailable under

international law provided by the Stateless Per§amsvention.

4 Hathaway J CThe Law of Refugee Stat($991) at [18] irDiatlov (supra)
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125. Accordingly His Honour found it difficult to conste the Refugees
Convention as providing protection to a statelesssgn who was
unable to return to his country of former habitoesidence because
such a construal majrender superfluous much of the Stateless
Persons Convention®

126. In Diatlov reference was made to the very many serious prable
which may confront a stateless person for whiclsalation is offered
by the Refugees Convention. These were categorasedoeing
examples of discrimination against stateless parSatiing short of
persecutory conduct and the denial of travel domumeto such
people”. These were also issues which the Stateless Rerson
Convention was designed to address.

127. These comments appear apposite to the present cilise Bartlett
accepted that the applicant did indeed face manguseproblems but
she did not find that the applicant had been petsdcper se by the
failure to provide him with a travel document. e contrary, she
found that as atateless documented Bidothe applicant had been
provided with an Article 17 passport. The evideas@ilable to her
also indicated that it was the action of the agpltovhich had resulted
in the destruction of this passport.

128. In addition she found that the applicant, in commoth many other
Bidoons, had been subject to discriminatory conduttthis did not
amount to harm in the sense envisaged by the RefuGenvention.
However importantly she found that the applicant$sbsequent
statelessness and lack of Kuwaiti citizenship wewe matters which
came within the scope of the Refugees Converifion.

129. In Diatlov it had been accepted by the RRT that the applicadtbeen
taunted in Estonia because of his Russian ethniditglid not accept
that he had been targeted by a paramilitary formenected to the
Estonian Government or that he had been a membksehaman rights
group in Estonia. It was accepted that he wouldbeoable to obtain
Estonian citizenship because he did not speak Estdo a required
standard. However this was considered not sufficte amount to

6 SeeDiatlov (supra) at [29]
4" See Casebook at page 98
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persecutory conduct. These findings led to the 'BRRIEtermination
that Mr Diatlov was not a refugee.

130. On appeal, Sackville J said as follows:

“I do not think that the RRT was obliged, havingael to its
findings on the language requirement for Estonid@gizenship, to
make a specific finding as to whether the applicantld re-apply
for an Estonian visa. It had found that the langeiagquirement
for Estonian citizenship was not sufficiently sesdo amount to
persecutory conduct and was in accordance withrmatgonal

norms. In the light of the finding, it was hardlgntral to a
resolution of the applicant's case that the disébd to which he
was subjected (or to which he might become sulgjestele out
of the country) included a possible inability tdwen after 183
days' absence. That limitation or possible limagation his right
to re-enter Estonia was merely one of a numberns#Edvantages
that doubtless would apply to non-citizen residesitsEstonia
compared with the position of Estonian citizenswHs not a
substantial issue on which the case turned.

The real significance of the 1997 Estonian law &mel possible
inability of the applicant to re-apply for renewestonian
residency is that he may be unable to return ta twauntry. But
on the authorities, whatever significance the aggit's possible
inability to return to Estonia may have for the &pation of the
Stateless Persons Convention, it does not enabiddsatisfy the
definition of "refugee" in article 1A(2) of the Rgkes
Convention.”*®

131. In this case, Ms Bartlett found that the conductwbich the applicant
complained within Kuwait did not amount to persecyt conduct
within the parameters provided by the Refugees €oton. This was
her central and essential task. Apart from thécsm made by the
applicant regarding the practice of his religiomieh is the subject of
ground one of the appeal, no exception is takeéhdse findings. | can
find no legal error within them.

132. The behaviour of which the applicant complains, cihhas befallen
him previously in Kuwait and which may arise forhin future, is not
persecution as defined by Article 1A(2). Havingda this central
finding, in my view, it would be erroneous for thepplicant’'s

8 SeeDiatlov (supra) at [39]-[40]
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subsequently arising statelessness to be regarsleth some way
adding to his disadvantageous circumstances st¢hedn be regarded
as a refugee rather than as a stateless persomo $0 would be to
adopt a literal reading of the latter part of theidde — an approach
which has been rejected by the Federal Court, m Ipecause of its
potential to render the Stateless Persons Conventigatory.

133. As inDiatlov, in my view, the reviewer was not obliged to consite
guandarywhich the applicant faced because of his statedsssn His
situation is not a result of any persecutory betiavon the part of the
Kuwaiti authorities. His current state of statetesss is undoubtedly a
significant disadvantage to him but it was not sasue on which his
status or otherwise as a refugee turned.

134. In my view, as the law currently stand3iatlov is authority for the
following proposition: for a stateless person tomeo within the
definition of refugee provided by Article 1A(2) ahe Refugees
Convention such a person must satisfy two cumuwdatienditions.
Firstly the person must be outside his or her aguoit former habitual
residence owing to a well-founded fear of beingspeuted. Secondly
he or she must be unable to return to that countrgwing to such fear
be unwilling to return to it.

135. Essentially the loss of nationality per se is ndtisient to satisfy the
requirements arising from the Refugees Conventn protection.
Article 1A(2) of the Convention should be constrelincluding the
requirement that a stateless person, outside obthiser country of
habitual former residence, must also hold a welkfied fear of
persecution. That is an absolute consideratibrarinot be aggregated
by some subsequently arising factor, no matter tisadvantageous to
the person concerned.

136. In this regard the Full Court authority bfinister for Immigration and
Multicultural Affairs v Sawviri® is relevant. In that case it was held
that statelessness, of itself, is insufficient adisdy the definitions
arising from the Convention. In particular Spendielescribed the fear
of being persecuted for a Convention reason agylibm ‘talisman of
the definition” and as such applied to both categories of persons

49 Minister for Immigration and Multicultural Affairs Savvin(2000) 98 FCR 168 at 169
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coming within the purview of Article 1A(2), namejyersons with a
nationality and stateless persons. Katz J wasoubked at the
separation of the two categories of person withiticke 1A(2) by a
semi-colon.

137. In my view, Ms Bartlett did not misapply the applide authorities
(including Daitlov) to the circumstances of the applicant. She found
that he was not outside his country of former habitesidence for a
Refugees Convention ground. Accordingly she did need to
consider the circumstances which might arise orrdtisrn to Kuwait,
as a consequence of the absence of his Articleasgport, which he
had used to exit Kuwait and transit through Dubal éndonesia and
subsequently discarded.

138. For these reasons, | am not persuaded that thenreendation of Ms
Bartlett manifests any failure to address an elénrethe applicant’'s
refugee claims, the absence of discussion of wholild show a
material error of law. It must follow thereforeatnground two of the
appeal should be dismissed.

139. For all these reasons, the orders of the court bvéllas set out at the
commencement of these reasons for judgment. thdurfollows that
the applicant should pay the first respondent'ss;ashich | assess at
$5,850.00.

| certify that the preceding one hundred and thirty-nine (139) paragraphs
are a true copy of the reasons for judgment of Brow FM

Date: 25 January 2012
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