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5 April 2011.

SZQOY v Minister for Immigration & Anor [2012] FMC289 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 1924 of 2011

SZQOY
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. The applicant is a citizen of Nepal who arrived Amstralia on
12 September 2008 as the dependent spouse of aseaseNepali
student. The applicant remained in Australia dftarhusband returned
to Nepal in January 2011. On 17 January 2011 shigebb an
application for a protection visa claiming that $fa&l had an inter-faith
relationship in Nepal. She claimed that she begaragnant as a result
and that her parents forced her to have an aboiSibe claimed to fear
persecution in Nepal on the basis of these ev8his.also said that her
marriage had been a sham and implied that she hadgad her
student dependent visa to escape her circumstanbepal.

2. On 10 March 2011 a delegate of the first respondddinister”)
refused the applicant’s application for a protattisa. The applicant
then applied to the second respondent (“Triburfal’)a review of that
departmental decision. She was unsuccessful béferdribunal and
has applied to this Court for judicial review oéthiribunal’'s decision.
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In these judicial review proceedings the Court'skizs to determine
whether the Tribunal's decision is affected by gdictional error as
that is the only basis upon which it can be sedeass.474Migration
Act 1958 (“Act”); Plaintiff S157/2002 v Commonweal(R003) 211
CLR 476.

For the reasons which follow, the Tribunal's damiswill be set aside
and the matter remitted to be determined accoridit@w.

Background facts

5.

The facts alleged in support of the applicant'sncléor a protection
visa are set out on pages 4-12 of the Tribunalsistten. Relevant
factual allegations are summarised below.

The applicant made the following claims in a staatrattached to her
protection visa application and at a hearing befiwe Tribunal on
15 June 2011:

a) she and her family were Hindu;

b) she had a relationship with a Muslim Banglades finam mid-
2006 to about December 2006. Her family and friemase
unaware of the relationship at the time;

c) she fell pregnant in late 2006 as a result of tfiairaln her
culture, being pregnant and unmarried was congideen;

d) when she told her parents that she was pregnapntibat her,
told her that she had brought shame on the famitiy/farced her
to have an abortion in early 2007. They also véykatbused and
threatened her partner which caused him to “ditedr’and return
to Bangladesh for fear of being harmed. Everyone Wiew her
asked her why she had to go out with a Bangladasin instead
of a Nepalese man;

e) her parents sent her to live with a married coupl®y were also
her distant relatives, from the time of the abartiontil her
departure for Australia in September 2008. She kdel that the
couple were her parents’ neighbours but then $etithey were
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her father’s acquaintances who lived about an bauaty from her
parents’ home. She was confined to a small rootharhouse;

f)  she could not remember anything about the aboltemause she
was depressed. She did not know whether any cheickssts
were done to confirm that she was in fact pregnahgther she
was given any medication or anaesthesia; how |begstayed at
the medical centre; whether the abortion was peréor by
medication or by some other procedure; whether staged
overnight at the medical centre; or whether shek tamy
medication before she went there;

g) she was only one or two months pregnant at the tinéhe
abortion so, physically, she did not appear to begmpant and
people would not have known by looking at her 8tat was. She
did not tell anyone about her pregnancy or aboréind did not
believe that her parents would have either becatiske shame
associated with unmarried pregnancies and bectaeald result
in adverse consequences for her younger siblings;

h) about a month after the abortion she ceased atigruwiillege as
well as all contact with her relatives and frien8&e no longer
had her parents’ support and they had not madecamtact with
her since shortly after her abortion in early 2007;

1) she became depressed because of the humiliatiagmeat she
had received from the people in her area. She redffendless
discrimination, lived in constant fear, was sulgecto selective
harassment and was socially ostracised because eof h
relationship with a foreign Muslim man;

]) the only person who helped and supported her duhiggtime
was her friend’s aunt, whom she had known for alaoyear at
the time of her pregnancy. They had a mother/danght
relationship and her friend’s aunt encouraged bega overseas
so that she could live a normal life. She gaveR&i700,000 and
arranged for her visa to come to Australia;

k) if she returned to Nepal she would have to live ham own,
single, unsupported and without the protection afae relative,
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which would leave her open to being abused. Becadfiseer
history, her family would not support her and thadiqe would
refuse to protect her. She would not be able t@paupherself
financially as she would not be able to get a joliNepal, would
not have the opportunities which were available hter in
Australia and had only a year 11 education;

l) although she supported the monarchy she was notebct
involved in politics in Nepal. Even so, while shasvn college
some people became aware of her pro-monarchy v
verbally abused her. In order to protect hersélé, soncealed her
support for the monarchy and concentrated on leliest;

m) if she returned to Nepal she would face problerasfboth the
Maoists and the monarchists. They would treat lagihbbecause
of her history; and

n) she delayed lodging her protection visa applicatimetause,
variously, she was unaware of the existence ofgefuvisas in
the beginning; her husband advised her that thexddibe other
solutions and applying for refugee status woul@cfhis student
visa; she did not know anyone else in Australia had limited
English and, not knowing what to do or where togie followed
her husband’s suggestions; and her agent in Nejshlher that
her visa allowed her to stay in Australia for agdime so she did
not “even think of any other avenues”.

7. In post-hearing submissions dated 28 June 2011 agh@icant’s
advisers expressed her claim for protection asgodased on the
following grounds:

a) her membership of a particular social group of Niep@men
who entered into an inter-faith relationship;

b) her membership of a particular social group of Niep@men
who became pregnant out of wedlock and underweabartion;

c) her membership of a particular social group of Niep@men
who have been subjected to family violence;
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d)

e)

her membership of a particular social group of Niep@men
who are single and without protection of a malatre¢; and

her holding a pro-monarchy political view.

The Tribunal's decision and reasons

8.

SZQOY v Minister for Immigration & Anor [2012] FMC289

After discussing the claims made by the applicant the evidence
before it, the Tribunal found that it was not datd that the applicant
Is a person to whom Australia has protection oliliges under the
United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”). The Tribunal’'s decision was based the following
findings and reasons:

a)

b)

because her evidence on the subject was vagueaahkohd in

detail, the Tribunal did not accept that the amplichad had an
abortion. Specifically, the applicant did not knavhether the
medical centre staff performed any test to confinat she was
pregnant before they performed the abortion, whetthe

abortion was done by medication or by some othecexture, or
whether she had stayed overnight at the medicalreceihe

Tribunal was of the firm view that the applicantsmanaware of
this basic information because she had not hadbamtian in

2007. It found that she fabricated this allegatiorestablish her
claim to be a refugee. As the Tribunal did not atdbat the
applicant had had an abortion in early 2007, itrthtl accept that
she was pregnant in late 2006 and, accordingly, veasatisfied
that there was a real chance that she would facseq@dion in
Nepal by reason of her membership of the group @iepomen

who became pregnant out of wedlock and underwent
abortion”;

given its finding that the applicant had not fallpregnant, the
Tribunal did not accept that she had suffered nicdefrom her
family and relatives because of her pregnancy. €gqumantly, the
Tribunal was not satisfied that there was a reanck that the
applicant would be persecuted in Nepal by reasonhef

an
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membership of the group “Nepali women who have been
subjected to family violence”;

c) the Tribunal's adverse view of the applicant's dodidly was
reinforced by the following matters:

1) it was implausible that the applicant’s friend’saguwho had
only known her for about a year, would give hersadarge
sum of money, even as a loan;

i) the applicant gave inconsistent evidence. She allyiti
claimed that none of her family or friends knew w@atbber
relationship with the Bangladeshi man but lated siiat
people asked her how she could go out with himcatohg
that people knew about the relationship. Alsohattiearing
the applicant claimed that at the time of the aborshe
stayed with a married couple who were her distalatives.

She subsequently said that they were her parents’
neighbours and, finally, that they were her father’
acquaintances;

i) the applicant claimed that her parents did not ipigal her
pregnancy because it would have brought shamedin th
family and would have adversely affected her younge
sister’s future. She claimed that, neverthelesspleestill
became aware of it because of the way her parentdesi
her. The Tribunal considered it quite implausiltattthe
applicant's parents would have scolded her for her
pregnancy in such an indiscreet way given the sengsitive
nature of the matter; and

Iv) the Tribunal was of the firm view that if the amalnt was a
genuine refugee she would not have waited two ahdlfa
years before lodging her application for a protactvisa.
The Tribunal found that the applicant’s explanadidor the
delay were unconvincing and was of the firm vieattbhe
suffered no persecution in Nepal and only applied d
protection visa because she wanted to stay in Alistafter
her (false) husband had departed;
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d) given its finding that the applicant was not a dsedwitness, the
Tribunal did not accept her claims about having hadlationship
with a Muslim Bangladeshi man. The Tribunal wagdfa@re not
satisfied that the applicant faced a real chancpeo$ecution in
Nepal by reason of her membership of the group @iepomen
who entered into an inter-faith relationship”;

e) having rejected the applicant’s essential claimdadsications,
the Tribunal:

1)  found that the applicant’s relationships with hather and
her other male relatives were usual loving onesthatiher
parents did not abandon her. Consequently, theuiaib
found that on her return to Nepal the applicant oot be
a single woman unsupported by a male relative; and

i) did not accept that because of her inter-faithticaighip,
subsequent pregnancy and abortion the applicantdwmei
treated adversely by Maoists and monarchists aatl ith
order to avoid this she would not be able to revealpro-
monarchy views or engage in any activities in suppbthe
monarchy;

f)  the Tribunal accepted that the applicant was a @igp of the
monarchy in Nepal and that, before she came torAlist she
was verbally abused by some college students beaduser pro-
monarchy views. However, the Tribunal found thas ttid not
amount to serious harm and, hence, did not contsstitu
persecution;

g) in any event, the Tribunal was of the firm viewtthiae applicant
would not engage in any political activity or exggeany political
views in Nepal to the extent that she might atteawt persecutory
reaction. The Tribunal noted in this regard that alpplicant gave
evidence that she had never been involved in pslitn Nepal,
did not know the names of the pro-monarchy politgarties or
groups in Nepal and had concentrated on her studrdg.
Because of this history, the Tribunal was of tmmfview that the
applicant would not engage in politics or expresg political
views in Nepal, not because she feared harm fronsaarce but
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because of her lack of interest in politics andk lat any active
political activity in the past; and

h) the applicant made general claims about the coom@nd lack
of security, employment and opportunities in Nepia. the
Tribunal’'s view, these difficulties were not specifto the
applicant but related to the general socio-econgnliical
conditions that existed in Nepal. As such, the Oméd found that
they were not Convention-related.

9. At around the time the Tribunal made its decisitre applicant’s
advisers sent a further submission containing goidit potentially
relevant evidence. The Tribunal refused to conditisrmaterial on the
basis that it wafunctus officio

Proceedings in this Court

10. The grounds of the application commencing theseqadings were
pleaded as follows:

1. 1 do not agree with the purported decision of @ribunal
Member on the ground of denial of procedural fagm@nd
natural justice. It is contended that jurisdictidnarror is
evident in the way in which the Tribunal failed ke a
proper genuine and realistic assessment of mydeaeturn
to Nepal.

2. | believe the Tribunal is not generous as thébuimal
Member did not believe me in my claims that mynffge
aunt gave me the very large sum of money, whigemtsto
come to Australia. | argue that the Tribunal Mentber
disbelief in relation to financial assistance thateceived
from my friend’s aunt is the reflection of his owiew and
the Tribunal Member in my case should not thinkeoth
people like him in term of generosity.

3. | argue that the Tribunal Member ignored my sabse of
claims and the Tribunal Member regarded me thaas wot
a credible witness based on no specific evidenle.fact is
that | was pregnant after | had an affair with my
Bangladeshi Muslim boyfriend and | was sufferingiamce
from my parents and the relatives. | told the Tnal
Member about the length of my pregnancy based on my
guess work because my pregnancy was not mediesbgc
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11.

12.

due to cultural issues, so | was unable to know dkact
length of my pregnancy but my pregnancy was ndileea

It is contended that the Tribunal Member did believe my
claims that | was pregnant and | was forced to ieate my
pregnancy as the Tribunal Member lacked the
understanding of attitudes and practices relating t
pregnancy test and abortion in Nepal are influendsd
social, cultural and religious factors. Thus theveas a
failure to have regard to relevant material whictasvso
fundamental that it went to jurisdiction.

The Tribunal Member has heavily relied upon sros
examination of myself to highlight seeming incdesisies
and then to discount my evidence on that basistl@aeing
nature of the comments made by the Tribunal Member
clearly coloured the whole of my evidence. The tanligl
conclusion reached by the Tribunal was an irreldvan
consideration and taking an irrelevant consideratioto
account to cast a shadow on my credibility was a
jurisdictional error.

At the hearing of this application the applicanised additional
allegations to the effect that the Tribunal hadethito believe her and
had had no basis not to.

The Minister also raised an issue concerning whetree Tribunal was
functus officioat the time it received the applicant’s adviséusther
submissions on 27 July 2011.

Tribunal denied the applicant procedural fairness

13.

14.

The first allegation made in the application istttiee Tribunal denied
the applicant procedural fairness and that thiddcba discerned from
what was alleged to have been its failure to uadterts proper, genuine
and realistic assessment of her claims to feaepat®n in Nepal.

This allegation was not particularized and in e submissions at the
hearing of this application the applicant providexladditional detail.
This failure to provide particulars of the claimsgnificant because
without specifics, this allegation may be an intita to engage in
impermissible merits reviewvinister for Immigration and Citizenship
v SZJS$2010) 243 CLR 164 at 175-177 [30]-[3@wift v SAS Trustee
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15.

Corporation [2010] NSWCA 182 per Basten JA at [45]. However,
assuming that it is not, the summary of the faa®te the Tribunal
and the summary of its reasons for decision seteauier in these
reasons clearly disclose that the Tribunal undé&rteological and
reasonable assessment of the applicant’s clainexdbas the evidence
which was available to it. Moreover, that assessmeas plainly a
bona fide one which reflected a conscientious aisgph of the
Tribunal’s statutory duty to conduct a review o @ipplicant’s claim to
be entitled to a protection visa.

For these reasons, the first allegation in theiegtbn is not made out.

Tribunal was not “generous”

16.

The second allegation in the application appealstthat the Tribunal
lacked a generous heart and thus could not understat the aunt of
the applicant’s friend would have lent her Rs 700,@s she alleged.
This allegation is no more than an invitation te @ourt to substitute a
factual conclusion reached by the Tribunal withtheo preferred by
the applicant. The Court has no power to do thigsa®le is restricted
to determining whether the Tribunal has properlpligg the law in
conducting its hearing and reaching its decisioattHer, it is not
empowered to conduct another inquiry into whetberthe evidence,
different factual conclusions should have beenhed@nd whether the
applicant met the criteria for the grant of a pectten visa. If the
finding in question was illogical or unreasonalri¢he sense discussed
in Minister for Immigration & Citizenship v SZMD@010) 240 CLR
611 then an error of law would have occurred. Havethat is not the
case here as the relevant finding of the Triburad weasonably open
on the evidence.

Tribunal ignored claims and made findings without &idence

17.

The third ground of the application appears togaléhat the Tribunal
ignored the substance of the applicant’s factushtd surrounding her
alleged pregnancy and did so because it did naeueelher even
though it had “no specific evidence” to contradier claim to have
been pregnant as a result of her claimed affaih whte person she
described as her “Bangladeshi Muslim boyfriend”.tA¢ hearing of

SZQOY v Minister for Immigration & Anor [2012] FMC289 Reasons for Judgment: Page 10



18.

this application the applicant expanded on thisgation by submitting
that the Tribunal had erred because it had no lmsihe evidence to
conclude that her claims concerning her boyfriepgegnancy and
abortion were not true. She asked rhetorically: lvowld the Tribunal
tell what was true and what was not?

It was not necessary for the Tribunal to have tecsic evidence to
which the applicant refers, which would presumabb/ something
which directly and specifically contradicted hemiols, such as a
negative pregnancy test, before it could conclinde tertain evidence
was not to be accepted. In this case, the Tribtadl regard to the
applicant’'s own evidence concerning the terminatdnthe alleged
pregnancy to conclude that the alleged abortionr@doccurred and
thus that the applicant had never been pregnatiteirfirst place. As
long as there was sufficient evidence for the Twdduto make the
findings of fact which it expressed then, absehepvitiating factors —
such as bias — which are not present here, thasgafdindings cannot
be reviewed by this Court. In this case, the ralevamdings made by
the Tribunal were reasonably open on the evidenud thus not
demonstrative of reviewable error on the Tribunpést.

Tribunal failed to have regard to relevant material

19.

20.

In the fourth ground of the application the appiicalleged that when
it came to reaching conclusions on her claims coricg her

pregnancy, the Tribunal should have had regard eépaldse social,
cultural and religious factors but did not. The laggmt alleges that this
was relevant material and that the failure to hesgard to it was
fundamental and went to jurisdiction.

The applicant has not demonstrated how Nepalesal soaltural and
religious factors, assuming they had not been takisnaccount as she
alleges, would have been relevant to the Tribunf@ttual findings
concerning the alleged termination of her pregnamdyich was the
foundation on which it based its conclusions on ¢larms associated
with or arising out of that alleged pregnancy. Assy that these
matters had not been taken into account by theuial the applicant
has not demonstrated how such a failure could plyskave deprived
her of a successful outcome before the TribunaatTi& to say, the
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Tribunal was not required to consider such mattehen deciding
whether the applicant had been pregnant and hadn&ted any such
pregnancy because they were irrelevant to its reagoand taking
them into account would not have affected its casiohs on those
issues.

Tribunal was overbearing and took an irrelevant corsideration into
account

21.

22.

The final pleaded ground of review took objectianthe questions
which the Tribunal put to the applicant during ttwairse of its hearing.
The Tribunal was obliged by s.425 of the Act to theé applicant on
notice of matters arising out of the delegate’sisien which might
have been determinative of the review. In this céeeg principally
meant its scepticism of her claims. That the applicwas asked
guestions and was perhaps pressed on particulaasisepresented the
Tribunal’s attempts to clarify these points andyiee the applicant the
opportunity to address its concerns about thendol#s not emerge
from the summary of the Tribunal's hearing set outits decision
record that its questioning was overbearing asapi@icant alleges. In
this regard, it should also be noted that the apptiwas represented at
the Tribunal hearing by a professional adviser feofirm of solicitors.
Absent any other evidence on this point, such ssuad recording of
the Tribunal hearing or a transcript of it, theseno basis to conclude
that the Tribunal acted in such a way that the iagpt was prevented
from giving all the evidence and making all theuamgnts which she
wished to make, which would be the only consequeantethe
Tribunal’'s conduct which would be relevant to taikgation.

This ground also appears to allege that the Trilgmiaasessment of the
applicant’s credit was an irrelevant consideratitinis true that the

applicant’'s credibility was not something which et required the

Tribunal to consider but it was, nevertheless, cu matter of some
importance which was relevant for the Tribunal a&et into account
when considering whether it was satisfied that rsie¢ the criteria for

the grant of a protection visa.
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Tribunal did not believe the applicant

23. At the hearing of this application the applicanbmuited that the
Tribunal had not believed her no matter what sl Jdis submission
was not expressed as a claim of possible bias & form of
prejudgment and so must be understood as a corh@aout the
Tribunal’s factual findings and, in particular, fiading concerning the
applicant’s credibility. As already observed, theou@ is not
empowered to substitute its view of the facts fattof the Tribunal
and, except in exceptional circumstances whichnatepresent in this
case, cannot set aside a decision of the Tribupakason of its fact
finding. For these reasons, these submissions raatlee hearing do
not disclose a basis on which the Tribunal's deaisshould be set
aside.

Functus officio

24. Based on the evidence contained in the Court Booktlae affidavit of
Marina Sara Osmo affirmed 25 January 2012, | fimat the presiding
Tribunal member completed the decision the subjett these
proceedings at 14:32 on 27 July 2011 and at 148Kk & step in the
electronic management of the review which alerted Tribunal’s
registry that the decision was ready to be pubfisteethe applicant
and, | infer, the Minister’s department. | alsndfithat the applicant’s
advisers faxed a submission to the Tribunal at2@® 27 July 2011,
more than two hours after the presiding memberrhade his decision
and arranged for it to be published. | further fitét the presiding
member saw the further submission on 27 July 204id, an the
relevant form, ticked the box adjacent to the sbatat:

This material should be forwarded to the Registraniiger for
response as | have decided there is no jurisdieli@nror in this
matter and the case cannot be reopened.

| infer that this occurred at some time betweerbZ6and 18:34 on
27 July 2011 when, | find, the decision was natifte the applicant’s
advisers by fax.

25. In relation to the timing of the decision, | accdpat there was no
reason for the applicant’s representatives to ssgpas appears from
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26.

27.

28.

the last paragraph of their post-hearing writtelbnsigssions of 28 June
2011, that the Tribunal was going to hold a secbedring or delay
making its decision once it had received those ssdions.
Consequently, subject to the following discussithere was no
unfairness in the Tribunal proceeding to make aist@t without
hearing further from the applicant or her represeves.

Returning to the question of whether the Tribunasfunctus officioat
the time the advisers’ submissions were receivetBOsof the Act
relevantly provides:

430 Refugee Review Tribunal to record its decisi@ts.

(1) Where the Tribunal makes its decision on aewyithe
Tribunal must prepare a written statement that:

(a) sets out the decision of the Tribunal on theew; and
(b) sets out the reasons for the decision; and

(c) sets out the findings on any material questiohfact;
and

(d) refers to the evidence or any other materialvdmch
the findings of fact were based.

(2) A decision on a review (other than an oral den) is taken
to have been made on the date of the written s&atem.

The Minister submitted that the point at which ffrdbunal became
functus officio was to be determined by reference to s.430(2),
notwithstanding that s.430(2) ostensibly expresseting on that
subject and appears to be concerned only with m@targ on which
day a Tribunal decision is made, which is not neaely determinative

of when the Tribunal has discharged its function.

The Minister referred in this regard to the decismf Smith FM in
SZQCN v Minister for Immigration & Citizenshjp011] FMCA 606,
which was relevantly to the effect that s.430(2)vtes that a Tribunal
decision is taken to have been made at the firshemb of the day
whose date it bears, regardless of when on thatitdesas actually
signed or even whether it was signed on some ealdig although a
back-dating of the decision would be an abuse @fgoo The Minister

SZQOY v Minister for Immigration & Anor [2012] FMC289 Reasons for Judgment: Page 14



submitted that his Honour’s construction of the Astribed to the
parliament the unlikely intention of deeming a dem-maker to be
functus officioeven before his or her statement of reasons had be
completed. He submitted that a better construaidhe provision was
that a Tribunal decision is final at the point wtika presiding member
has conveyed it to the Tribunal registry for pudtion to the applicant.

29. In SZQCN Smith FM gave some historical context to s.430:

The procedures of the Tribunal in relation to tlwnpletion of its
jurisdiction by the making of a legally operativectsion have
changed in its practice and legislation over ittetime. Under
normal administrative law principles, and absentyaspecific
legislation defining the commencement time of allggperative
decision, a ‘decision’ made under a statutory powedecide a
matter takes operative effect only when some act of
‘communication or manifestation’ of the decisionshaccurred
(see authorities cited by Higgins J 8munigus v Minister for
Immigration & Multicultural Affairs(2000) 96 FCR 533 at [67]-
[68]).

The judgments inSemunigusaccepted that these principles
applied to a decision of the present Tribunal whicks made at a
time when the Migration Act referred only to thébtinal having
‘made’ a decision, and then required it to give tgplicant a
copy of a written statement setting out the deoisemd its
reasons (see s.430 in its terms prior to 1999).eilTHonours
held that no decision was ‘beyond recall’ prior pablication of
the decision, in the absence of any specific piravigoverning
the time when the Tribunal becamuctus officio(see Spender J
at [13], Higgins J at [75] and [78], and Madgwickak [103]).

Under the procedures at one time followed by Conmmeaith
administrative tribunals who were in the same positcertainty
was given to the point of time when irrevocableligabion of a
decision occurred, by the tribunal emulating theagiice of
courts and appointing a hearing purely for the posps of
publishing its decision. Express provision for Isw@ procedure
by the present Tribunal was inserted in the MigratiAct by
Migration Legislation Amendment Act (No. 1998 (Cth), which
commenced in December 1998. Under these amendrmatess
the Tribunal had given an oral decision at its hegr it was
required to give notice of an intended ‘handing dowf a
Tribunal decision, and was then required to publisd decision
by giving a copy to the applicant or his agent dhd Secretary
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(if they attended) 6n the day, and at the time and place, specified
in the noticé. It was then provided thatthe date of the decision

Is the date on which the decision is handed doisee previous
s.430B(2) and (4)). An alternative provision alemhthe Tribunal

to give “an oral decisioih and deemed the decision to be notified
on that date (s.430D). An implication of thesevsmns was
that the Tribunal becamiinctus officioat the precise time when
the ‘handed down’ occurred or an oral decision veasounced.

(at [44]-[46])

30. His Honour expressed the view at [47] that oveetilre handing down
procedure became administratively inconvenient fioe Tribunal
because a series of cases pointed out that thanBlilwas bound to
recall and reconsider its decision and reasonsarthér material was
submitted between the time the decision was commpland the time it
was handed down. In reaching this conclusion, liaddr had regard
to submissions made by the respondent Ministere\Relly, those
submissions were quoted as having said:

4. Purpose of s 430(2). The purpose of s 430¢2hot
iImmediately evident on its face. However, the Revis
Explanatory Memorandum to the Migration Legislation
Amendment Bill (No.1) 2008e{vised EM makes clear that
the purpose of s 430(2) is to identify the day dmciv the
decision is made for the purposes of determining
notification of the Tribunal's decision. At paragia 54 the
EM provides that s 430(2):

“...relates to the [insertion of ss 430A to 430C] walhi
will remove the requirement in the Act to hand down
decisions of the RRT and replace the existing
procedures for notifying the parties of a Tribunal
decision with asimpler procedur& In other words, it
was considered necessary to insert s 430(2) smas t
make clear the day the decision was taken to beemad
for the purpose of the notification provisions in
Division 5 of Part 7 of the Act”.

5. The legislature did not suggest that the puepoks 430(2)
was to make clear the day on which the Tribunalobszs
functus officio.

6. Legislative and policy context. However, thgised EM
also makes clear that the legislature regarded tieav
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s 430(2) as effectively replacing the former s 430BAt
paragraph 57 the revised EM states:

“A decision of the RRT, other than an oral decisien
taken to have been made on the date of the written
statement prepared under subsection 430(1) of the A
Currently, subsection 430B(4) provides, in eff¢loat

in cases where a decision of the RRT is to be lthnde
down, the date of the decision is the date thesd®ti

iIs handed downAs existing section 430B and the
handing down requirement is being removed (item
20), it is necessary to insert a provision — new
subsection 430(2) — which specifies a date for when
an RRT review decision is taken to have been made.”

(emphasis in original)
Section 430B(4) provided that:

The date of the decision is the date on which teeisthbn is
handed down.

31. The argument implicitly advanced by the Minister 3ZQCN (see
SZQCNat [50]) was that the replacement of s.430B(4hwite new
s.430(2) indicated that s.430(2) identified wher thribunal had
discharged its function. That argument presuppdkatithe previous
s.430B(4) performed such a function, however, thsr@o basis to
make that assumption. Section 430B provided forhgneding down of
the Tribunal’'s decision at a specified time andceland by specified
methods but s.430B(4) had nothing to say about vherfribunal had
performed its function, other sub-sections of sBIpfoviding a means
by which to determine when the decision had beennconicated. As
s.430B(4) did not provide for the point at whicletfiribunal was
functus officig it cannot be reasoned by analogy that s.430(2gcthy
performs such a role.

32. Moreover, s.430(2) was not intended to perform saeble. This can
be seen when the relevant legislative history rsictered.

33. In his submissions IBZQCN the Minister referred to the revised
explanatory memorandum to the Bill which was andec¢ to the
Migration Legislation Amendment Act (No 1) 2008owever, that
revised explanatory memorandum tells only parthef $tory. When it
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was first introduced into the parliament tiMigration Legislation
Amendment Bill (No 1) 2008relevantly contained not only
amendments to ss.430 to 430D but also amendmenish wirere
proposed to ss.477, 477A and 486A, the provisiamscerned with
time limits on review applications to the High Chuhe Federal Court
and this Court in migration matters. The propodalsamend those
limitation provisions were expressed in the explanamemorandum
to the Bill in its original form to have partly aan out of the decision
in Minister for Immigration and Citizenship v SZKKZD07) 241 ALR
523 where it was held that under the Act as it thtend, hand delivery
was the sole effective method of notifying an aggoiit of a written
decision of the Tribunal. Gyles J described thesegmence of that
finding to be

...to virtually render nugatory the time limit proed by s.477 of
the Migration Act ..(SZKKCat 524 [1])

34. The original explanatory memorandum to tkikegration Legislation
Amendment Bill (No 1) 2008xpressly linked the amendments to
ss.430 to 430D with the amendments which were @egpdo ss.477,
477A and 486A. As the outline in the original ex@eory
memorandum said:

Schedule 1 of the Bill will amend the Act to reatsteffective
time limits for applying to the courts for judiciabview of
migration decisions and streamline the procedumasniotifying
parties of a decision of the Migration Review Tnlland the
Refugee Review Tribunal by, amongst other thirgsoring the
requirement for the tribunals to “hand down” thadecisions.

Specifically in relation to the insertion of s.43Q(which was item 19
of sch.1 to the Bill, (the first) para.54 of theigmmal explanatory
memorandum said, in part:

The amendment in this item is also relevant tost86+35 of this
Scheduldthe proposed amendmentsse.477, 477A and 486A]
which will reinstate effective and uniform time itrfor applying
for judicial review of migration decisions in theederal
Magistrates Court, the Federal Court and the Highu@.

35. In relation to the amendments proposed to s.4&7 ptbvision which
concerns this Court’s time limit for review proceegs under the Act,
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(the first) para.93 of the original explanatory noeendum relevantly
said:

... the new 35 day period will commence to run frioentime “the

decision is taken to have been made” rather thamfthe time of
actual notification (which is currently the casedan subsection
477(1)). This will eliminate the difficulties assated with the
SZKKC decision and provide greater certainty about whieme

starts to run for the purpose of judicial reviewAt present, the
time limit runs from the date of actual (as opposedieemed)
notification of the decision under challenge. Attootification

creates uncertainty because it can be difficulestablish when
an applicant is actually notified. By contrast, ewh the relevant
date is the date of the decision, the decision-msak&atement of
reasons will establish the date on which time begmrun. See
items 6 and 19 in this regard, which provide thatezision of the
MRT and the RRT is taken to have been made onatkeofl the
written statement prepared under subsections 36&(t) 430(1)
of the Act respectively.

Similar statements were made in paras.101 and HO% @ahe proposed
amendments to ss.477A and 486A.

36. While the Bill was before the parliament the ameadta proposed to
ss.477, 477A and 486A were deleted because it elzsvbd that they
would not operate appropriately and the governnwesnited to give
more consideration to how to “reinstate effectiuaet limits for all
judicially reviewable decisions”. Senator Evans, niier for
Immigration and CitizenshipHansard Senate 27 August 2008,
p.3833; see also Supplementary Explanatory Memairando
Migration Legislation Amendment Bill (No 1) 200&nas.6 and 7.

37. Consequently, by the time the revised explanatomorandum
considered inNSZQCNwas circulated, the amendments proposed to
ss.477, 477A and 486A had been deleted, as hacktbwences to the
link which the proposed s.430(2) had to the quastibeffective time
limits for the commencement of judicial review peedings, quoted
above at [34]. Relevantly, the outline in the redisexplanatory
memorandum simply said:

Schedule 1 of the Bill will amend the Act to strizaen the
procedures for notifying parties of a decision bé tMigration
Review Tribunal and the Refugee Review Tribunalabypngst
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other things, removing the requirement for theunhls to “hand
down” their decisions.

38. Although there may be difficulty in using the ldgisve intention
underlying one statute to assist in the understandf another,
nevertheless, th#ligration Legislation Amendment Bill (No 2) 2008
which became th#ligration Legislation Amendment Act (No 1) 2009
sheds light on the context in which s.430(2) wdsoduced. That Act
introduced redrafted amendments to ss.477, 477A4&6d\. One of
the provisions introduced by those amendments W& 6)(b) which
relevantly provides:

(3) In this section:

date of the migration decisiomeans:

(@)

(b) in the case of a written migration decision maoly the
Migration Review Tribunal or the Refugee Review
Tribunal—the date of the written statement undéssation
368(1) or 430(1) ...

That definition is also employed in ss.477A andA&6 amended.

39. In paras.62 and 63 of the explanatory memoranduthdadligration
Legislation Amendment Bill (No 2) 2Q0&he link between the
amendments to ss.477, 477A and 486A and the eanigertion of
s.430(2) was made clear:

. for migration decisions made by the Migration iBev
Tribunal and the Refugee Review Tribunal (‘the Uindls’), the
Full Federal Court held inMinister for Immigration and
Citizenship v SZKKC[2007] FCAFC 105 (SZKKC’) that the
time period for seeking judicial review of a Trilalmecision will
begin to run only if the applicant is personallynssd with the
written statement of reasons of the Tribunal by erspn
authorised by the Registrar of the Tribunal. It \Wwbbe expensive
and impractical for the Tribunals to implement tpheactice of
personally serving a written statement of the reasdor the
decision. As a result, the time limits for seekundjcial review of
a migration decision in subsection 477(1) are notrently
effective.
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40.

41.

42.

43.

The change to the ‘date of the migration decisifsom which
time commences to run for the purpose of timedifioit seeking
judicial review of a migration decision, will prale greater
certainty and overcome the practical difficultiessaciated with
personally serving a written statement of reasdtesn 2 of this
Schedule inserts a definition of “date of the migra decision”

In light of this history, to which Smith FM was apently not taken, |
cannot agree with his Honour’'s statementSAQCN at [50] that
s.430(2) was intended to operate not only as aigovvgoverning the
calculation of time for the purposes of time limas judicial review
and otherwise, but also to deem a point in timemwaevalid decision
of the Tribunal takes legal effect and is incapable recall or
reconsideration. One of the effects of the amendsnarade by the
Migration Legislation Amendment Act (No 1) 20@&s to repeal
provisions which provided a means to determine wten Tribunal
was functus officiobut neither that Act nor thiligration Legislation
Amendment Act (No 1) 20@8placed those earlier provisions.

Given the legislative history of s.430(2), | coraduthat the expressed
legislative intention of providing a simpler procee for the
notification of Tribunal decisions to applicantsncerned only the
commencement of the limitation period, not the lkigsge of the
Tribunal’s function. The mischief to which the rapeof the then
ss.430A, 430B and 430C, the related insertion &3®2) and
amendments to ss.477, 477A and 486A were addressethe finding
in SZKKC which rendered the relevant time limits under thet A
“virtually ... nugatory”. As a result, | see no reasto imply into
s.430(2) an operation which it does not expresmeha one which
bears on when the Tribunal discharges its reviewtfan.

Consequently, | respectfully disagree with Smith’$&Nonclusion in

SZQCNrthat s.430(2) provides that a Tribunal decisiodégmed to
have taken legal effect at the first point of tiorethe date specified in
the statement as the date of its making.

Because s.430(2) is concerned with when the limaitaperiod for
judicial review starts to run and not with when thabunal has
completed its task, it does not prevent an engoidetermine when, in
a particular case, the Tribunal becafuectus officio In this regard, it
was held inSemunigus v Minister for Immigration & Multicultdra
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Affairs (2000) 96 FCR 533 that in the absence of any spqmibvision
governing the time when the Tribunal becamfuactus officio no
decision was ‘beyond recall’ prior to publicatiohtbe decision: see
SZQCNat [45]. Further, in that case Madgwick J held &mp#nder J
appeared disposed to agree that a Tribunal decisasnot beyond
recall until it had been sent to the applicantha Minister. In this case
there was no direct evidence to the effect thatpitesiding member
could have recalled his decision at any point pieoits despatch but |
infer that he could have. Nothing in Ms Osmo’s ddfrit suggests that
the presiding member could not have spoken to thmiiial’s registry
and countermanded the electronic instruction tal smrt the decision.
In this regard it is significant that the decisiwwas sent under cover of
a letter signed by the same Tribunal officer whrexgbnically recorded
the finalisation of the file at 18.39 on 27 Julyl2Qshortly after the fax
sending the letter and the decision had been ddgwsghtThat is to say,
the despatch of the decision was not the produeinochutomated and
irreversible process but was effected through timias of a Tribunal
officer.

44, Because this final step was not taken until aftee @pplicant’'s
solicitors had sent their further submissions, T@gunal was not
functus officio at the time those submissions were received.
Consequently, the presiding member erred when heluded that the
matter was concluded at the time he saw the additisubmission.
Such a conclusion had the result that the Tribdichinot consider the
information supplied by the applicant's advisers ®n July 2011
which, importantly, included a medical certificat®ncerning the
alleged abortion together with a letter from herufd. That
information was not so insignificant that the faduto take it into
account could not have materially affected the gsieni Consequently,
the Tribunal should have considered it and itsufaito do so amounted
to jurisdictional error.
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Conclusion

45. In this matter the Tribunal's decision was affectad jurisdictional
error.

46. Consequently the matter will be remitted to thebinal to be
determined according to law.

| certify that the preceding forty-six (46) paragraphs are a true copy of the
reasons for judgment of Cameron FM

Date: 19 April 2012
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