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Key facts (as reflected in the decision): [No more than 200 words]

The case at hand concerns two Albanian women who are in a relationship together. They based their
asylum applications on their sexual orientation, stating that due to their sexual orientation, they cannot
return to Albania. The State Secretary denied their applications on 18 November 2015, based on the fact
that he has declared Albania to be a safe country of origin on 10 November 2015. The two applications
failed to attest that due to their sexual orientation, Albania cannot be considered a safe country of origin
in their specific situation. The court of first instance declared the appeals by the applicants unfounded.
The applicants then appealed before the Administrative Jurisdiction Division of the Council of State.
They argue primarily that the State Secretary’s decision to consider Albania as a safe country of origin is
unlawful. Secondly they argue that, in their specific situation, Albania cannot be considered as a safe
country of origin due to their sexual orientation. UNHCR was asked to partake in the proceedings.
UNHCR was not participating in the hearing, but sent a written statement. The Council of State then
proceeded to merely take in UNHCR document regarding country information. The other document
provided by UNHCR was disregarded as it was stated that only the text as orally brought forward was to
be considered as valid. In this case an advisory opinion of the Advocate General was requested and
provided.
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2. (..) The requirements and conditions to mark a country as a ‘safe country of origin’ shall be discussed,
as it is important to know these conditions to know what judges can look at when an applicant
challenges the decision to mark a certain country as a ‘safe country of origin’. Afterwards, the intensity
of the judicial scrutiny will be discussed, and applied to the question whether Albania was rightfully
considered as a ‘safe country of origin’. Finally, the conditions for an applicant to attain that in his/her
specific situation, the country cannot be considered as a ‘safe country of origin’, will be discussed and
then applied to the case at hand.

3.4.1. In order for a country to be deemed a “safe country of origin’, it has to be clear that in that country
there is, in general and durable manner, no persecution as described by the 1951 Refugee Convention
and no treatment contrary to Article 3 ECHR takes place. The assessment whether this condition is met,
has to involve legal as well as factual factors. This means that there is legislation in place that prohibits
aforementioned persecution and treatment contrary to Article 3 ECHR, and that there is an actual system
in place in practice that offers relevant protection against breaches of this legislation. EASO, UNHCR
and Council of Europe information has to be taken into account.

3.4.2. (...) The State Secretary explained that the use of the concept mainly serves a procedural purpose.
Applicants that originate from a safe country of origin get an accelerated procedure, and will have to
leave the country immediately when their application is declined. The decision to declare a country a
‘safe country of origin’ is also published in the country concerned, to send the message that residents
from that country should only come to the Netherlands to apply for asylum if they have very specific
reasons to do so. According to the State Secretary, the application of the ‘safe country of origin’ concept
does not make a significant difference in terms of the investigation and assessment of a claim as well as
the burden of proof between parties involved. (...)

3.8. The applicants were right to claim that the State Secretary could not attach the weight he wanted to
the fact that Albanian residents are exempted from visa duties and that several other EU Member States
consider Albania a ‘safe country of origin’.(..).

3.8.1. Albania’s status as candidate-Member State of the EU, and the European Commission’s proposal
to put Albania on a shared EU-list of safe countries of origin, do not play a direct role when considering
a country to be a “safe country of origin’.

3.8.2. The State Secretary has made the European Commission’s investigation his own investigation by
conducting upon it an independent investigation himself and reaching his own conclusion. He also
involved reports by the UK Home Office in a similar manner. Doing so, he based his decision to
consider Albania a ‘safe country of origin’ on sources of information, as they are described by Article
3.105ba(2) Aliens Decree 2000. Thus, so far, the decision to mark Albania as a ‘safe country of origin’ is
in accordance with the requirements as explained in 3.4.1.

3.10.2. (...) It does not become apparent from the provided information, nor from the grounds brought
forward by the applicants, that the aforementioned problems, for LHBT]I specifically, are taking place on
such a large scale, that the conclusion must be that Albania cannot be considered as a “‘safe country of
origin’.

3.11. (...) Thus, the decision of the State Secretary to consider Albania as a ‘safe country of origin’
meets all legal requirements. (...)
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