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Lord Justice Elias :

1. The appellant, a national of Gambia, challenges way of judicial review
proceedings two decisions of the Secretary of Statethe Home Department
(“SSHD”). The first is her decision to include Glian, in respect of men only, in the
list of countries in section 94(4) of the Natiofgliimmigration and Asylum Act
2002 (a process known as “designation”). The sgdsrhe related decision by the
SSHD to certify the Appellant’s case as clearlyoumided pursuant to section 94(2).

2. The effect of certification is that the appellastiot entitled to an in-country right of
appeal to the First Tier Tribunal (Immigration afsglylum) (“the Tribunal”). If the
certificate is set aside, he will have an in-coumight. In fact in this case that may
not be possible. He was sent back to Gambia soareeEn months ago, after he had
been refused permission on paper to pursue hisighdeview claim. He had sought
unsuccessfully to obtain an interim injunction teyent his deportation pending his
appeal against that refusal, and was thereaftemed to Gambia. We were told that
he has had some regular contact with his solicgorse returning and they confirm
that they have instructions to pursue the appe&wever, we know nothing of his
circumstances in Gambia currently.

3. Both grounds of challenge were dismissed by MridedBeatson on 26 February
2010. The appellant now appeals both decisionsnipsion having been given by
Lord Justice Maurice Kay.

The statutory framework.

4. A right of appeal to the Tribunal against “immigost decision$ is conferred by
section 82(1) of the 2002 Act. Subsection (2) defirmmigration decisions and it
includes a decision that someone illegally pregetite UK should be removed. By
section 92(1) a person may not appeal under se8f@h) while he is in the United
Kingdom unless his appeal falls within that sectio®ection 92(4)(a) includes
within the scope of section 92 appeals against gration decisions where the
appellant has made a human rights or asylum claim.

5. However, section 94(2) provides that the Secretdryptate may certify that an
asylum or human rights claim is “clearly unfoundedid in those circumstances
there is no in-country right of appeal. A decisisronly “clearly unfounded” if the
Secretary of State, after reviewing the availabé¢emal, is:

“reasonably and conscientiously satisfied that #flegation
must clearly fail”:

per Lord Bingham of Cornhill irR (Yogathas) v SSH[2002] UKHL
36; [2003] AC 920, para 13.

6. Section 94(3) modifies the application of that.tésta limited class of case, namely
where the state to which an applicant is to bermetiis listed under section 94(4), it
requiresthe Secretary of State to certify a claim unlessshsatisfied that the claim
is not clearly unfounded:
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“If the Secretary of State is satisfied that an@asyclaimant or
human rights claimant is entitled to reside in at&tisted in
subsection (4) he shall certify the claim undersggtion (2)
unless satisfied that it is not clearly unfounded.”

As Lord Phillips of Worth Matravers MR (as he thems) noted, giving the
judgment of this court (Lord Phillips MR, Waller &sedley LJJ) iR (ZL and VL
and another) v SSHI2003] 1 WLR 1230 paras 57-59 (a case dealing whth
identically worded predecessor), in practice thadification is likely to make little
difference to the outcome. Either way, the relevargstions which the Secretary of
State has to pose to herself are the same. bnRhe application of Zakir Husan) v
Secretary of State for the Home Departm@05] EWHC 189 (Admin) para 26
Wilson J, as he then was, said that Lord Philljpsilgment demonstrated that the
difference in the approach dictated by subsect{@hs&nd (3) was “so Jesuitical as
not to have measurable legal effect”. At bestetams that the background facts may
weigh more heavily against concluding that a claitnaas a valid asylum claim
where the state to which removal is proposed has Hdesignated.

The power of the SSHD to designate a State inehgan 94(4) list is conferred by
section 94(5) of the 2002 Act, which states that:

“The Secretary of State may by order add a Statpad of a State, to the
list in subsection (4) if satisfied that—

(a) there is in general in that State or part rreoas risk of persecution of
persons entitled to reside in that State or pad, a

(b) removal to that State or part of persons etitb reside there will not in
general contravene the United Kingdom's obligationsler the Human
Rights Convention.”

In most cases paragraph (b) is likely to add littfeanything, to paragraph (a),
particularly since persecution itself is capable@fering not only threats to life and
freedom but, if sufficiently severe, the systemicsostained interference with other
human rights. It is very firmly established thatsend someone back who faces a
real risk of persecution in the receiving statd tyipically involve a breach by the
UK government not only of the Refugee Conventiohdiso of Articles 2 and/or 3
of the Human Rights Convention: see €gahal v United Kingdon§1996) 23
EHRR 413. Although there are sometimes circumsmnehere a removal to
another state would constitute a breach by the WWKeBment of some Convention
right other than those protected by Articles 2 8nhduch as where removal would
involve a breach of Article 8 because the persanthalt up a private or family life

in the UK, it will be exceptional for the UK itseld be in breach merely because the
receiving state does not respect these other huigiats.

Section 94(5A) allows for a State to be added &lit in section 94(4) in relation
to a particular description of person only. Set®d(5C) of the 2002 Act provides
that such a description of person may be definelnamber of ways, including by
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reference to gender, religion, race and “any otit&ibute or circumstance which
the Secretary of State thinks appropriate.” Thmuld permit distinctions to be
drawn between adults and children.

Gambia was added to the list with effect from 271y J2007 by the Asylum
(Designated States) Order 2007 (Sl 2007/2221)pblytin respect of men.

There is currently no published policy in relatibm the designation of States.
However, the approach of the SSHD to that isswgeiout in the statement of Mr
Becker, dated 23 February 2010, which was befordidtice Beatson. Mr Becker
noted that there will be certain practical consatiens to consider, in particular: (a)
there must be a significant number of claims frdra State in order to make its
addition to the list worthwhile; and (b) there mbstan ability to enforce returns to
the State concerned. The Country Specific Litigafl@am advises on the merits of
designation, and if necessary undertakes researtth the available country
information data to provide an informed opinionheTState is not visited, although
designation might follow a fact finding mission.é& Hecision to designate a State is
then taken on the basis of policy and legal advitereafter, the designation order
Is subject to Parliamentary approval. It is an ingat feature of the procedure that
countries listed are kept under regular reviewrtsuee that they continue to meet
the statutory criteria.

It is pertinent to note that very many “safe” ssatas listed states are colloquially if
somewhat inaccurately termed, are not designatedekample, there are no EU
states on the list, no doubt because there ara$glum claims by citizens of those
states.

The facts

14.

15.

16.

| set out in very summary form the material faetgjch | draw from the lengthy and
careful decision made on behalf of the Secretargtafe. The appellant was found
to be a credible witness.

The appellant is from Gambia. He joined the UniBeanocratic Party (“UDP”) and
was an active member of the youth wing. He distatldeaflets on their behalf. He
was arrested on two occasions. The first was odub@® 2000 when he was on his
way to a rally connected to the elections then dpdiald. The group he was with
were attacked with stones by opposition supportémsy retaliated, and he was
arrested by the police and taken to a detentiotr&eHe was questioned about the
fight. He was not, however, fingerprinted or photgahed, and was released after 8-
9 hours without any obligation to report back te police station.

He was arrested a second time, following an indiderseptember 2001 during the
Presidential campaign, when a government vehiclke destroyed. Again it resulted
from a fight with opposition party members. Thisié the appellant was held in the
detention centre for three days and was accusddstfoying a Government vehicle.
Subsequently he was released because he couldveatry information. Again he
was neither fingerprinted nor photographed butlagened to have been beaten while
detained. He also claimed to have been harasseerajgnby the police when
carrying out his political activities, but not se @ lead to any arrest or detention.
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In September 2006 he was required to appear irt tbaonnection with the incident
when the Government vehicle had been destroyed $iomeears earlier. He was
required to tell the court what happened. He saiavAs unable to attend because he
was sick. He was then required to attend on 24162ct2006, but came to the United
Kingdom the week before, using a valid passport\asitbr’s visa. Thereafter he did
not return to Gambia but stole identity detailsnra friend and remained working
illegally in the UK. He said that he was afraictline would be accused of deeper
involvement in the incident if he were to return.

The Secretary of State broadly accepted the tréitkthis account. However, he

considered that the beating received in the detententre would not have been
authorised by the Government, but would have béwnrandom act of rogue

officers, and therefore was not evidence of pefs@tuFurthermore, the objective

evidence suggested that he would not face persechti reason of his membership
of the UDP. This was reinforced by the fact thathad been allowed to leave the
country.

The Secretary of State also accepted that the lappevas required to appear in
court, but this was as a witness in a potentiallyninal matter, namely the
destruction of a Government vehicle, and the appefl fear that he might be
prosecuted because of his non-attendance at camlyndemonstrated a fear of
prosecution and not persecution. There was no metsaloubt that the appellant
would receive a fair trial or that any sentence Mdie proportionate.

A curious feature of the application was that ipegrs that the appellant was not at
that time asserting before the Secretary of Sta#e he was facing a charge of
sedition, although he had lodged both an affidleiin his brother who alleged that

he and others with whom he had been involved hauh Is® charged, and also a
bench warrant dated 29 September 2006 which ofades appears to confirm that

fact. The Secretary of State did not specificaltidress the significance of these
documents, although they were before her. Shelwded that the appellant was

summoned to attend court only because of his niem@ance as a witness.

The designation order

21.

| first turn to consider whether Gambia was propésdted. The decision whether to
designate or not is conferred on the SSHD. She I accorded a wide margin of
discretion when exercising her power to designaftase. The role of the court on
review was explained by Lord Phillips MR, as henteas, giving the judgement of
the Court of Appeal iR (on the application of Javed and others) v SSRID1]
EWCA Civ 789. That was a case where a designatioPakistan was held to be
unlawful because there was plain evidence, idewtifiy the House of Lords Islam

v Secretary of State for the Home Departnj@889] 2 AC 629, that persecution of
women who left the marital home, whether volunyar by compulsion, was
widespread. Accordingly an order applying to botlen and women was not
justified and had to be struck down. Lord Phillgzsd this as to the appropriate test
(paragraph 57):

“Whether there was in general a serious risk o$@eution was
a question which might give rise to a genuine diffee of
opinion on the part of two rational observers oé tkame
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evidence. A judicial review of the Secretary of t8&®

conclusion needed to have regard to that consitéeraargin

of appreciation. There was no question here of gotmuy a

rigorous examination that required the SecretaryStifte to
justify his conclusion. If the applicants were toceeed in
showing that the designation of Pakistan was illetjey had

to demonstrate that the evidence clearly estaluishat there
was a serious risk of persecution in Pakistan bhatlthis was a
state of affairs that was a general feature in toantry. For a
risk to be serious it would have to affect a sigaifiit number of
the populace.”

It is not, therefore, enough to demonstrate oocasibreaches of human rights
standards even where they amount to persecutiome pPersecution must be
sufficiently systematic properly to be described aas'general feature” in that
country, and this in turn requires that it shouféet a significant number of people.

The scope of the Order

23.

24,

A preliminary issue arose as to the scope of traeOrDoes it apply to adult males
only or all males, including boys? Mr Mustakim, asel for the appellant, assumed
that it meant the latter, and sought to rely ordence showing that the Gambia was
unwilling or unable properly to protect maltreatrh@mounting to persecution of
children, including boys. Mr Barnes, counsel foe tBecretary of State, accepted
that in certain contexts men could include malédcln, but he submitted that that
was not so here; certainly it was never the intenof the Secretary of State that it
should do so. Indeed, he even went so far asdepachat if that were the proper
construction of the Order, then it would be unldwhecause children were
potentially vulnerable. He accepted that followilayed where a designation was
guashed because there was a risk of persecutiansadamales albeit that the
particular claimants were male, the risk of perteauagainst children would
invalidate the whole order.

In my judgment, the more natural reading of thisigieation is that it will apply
only to adult males. If the intention had beenirtolude male but not female
children - a possibly justified distinction in cdtes where female genital
mutilation is widely practised - then | would hasxpected the order to say so. Itis
not disputed that age is a potentially relevanitatte which the Secretary of State
could invoke. It follows that in my view evidenoé maltreatment of children does
not assist the appellant’s case. The focus mushlibe treatment of adult males.

The objective evidence of Gambia’s human rightsptiamce.

25.

26.

The central issue with respect to this aspect efappeal is whether the objective
evidence is capable of sustaining the Secretar$tafe’s decision, or whether the
decision to list Gambia was a conclusion which ror8tary of State on the evidence
could properly reach.

We were taken to various documents which demouestiiaat in various ways
Gambia infringes human rights standards. But theess not whether Gambia has a
good human rights record; rather it is whethefailéngs in that regard would put the
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UK in breach of its obligations if it were to sepdrsons back there. Much of the
material relied upon by the appellant does not ynview assist in determining that
guestion. For example, it is of no relevance ®dhestion whether Gambia should
be put on the list whether or not there are freg fair elections in Gambia, nor
whether corruption is widespread. Furthermore, féet that the designation is
limited to men only means that evidence of mistreatt of women and children is
of no materiality.

The appellant submits that the evidence beforeddeal ought to have led the judge
to the conclusion that there is a risk of persecuséffecting a significant number of
the populace. In addition he sought to adduce éurfresh evidence, which has
become available only since the judge’s decisiamiclvhe submitted put the issue
beyond doubt. This is the Home Office Country ofg®r Information Report 2010
(“COIR”) which in turn summarises a number of othecent reports relied on by the
appellant. The respondent does not object todhe considering that material, and
given her obligation to keep the designation underew, that is hardly surprising.
Her counsel submits that it raises no further nigtsufficiently serious to warrant
the Secretary of State changing her view.

In addition to the COIR, the appellant referrectaide variety of reports including
the US Department of State 2008 Human Rights RefmortGambia dated 25
February 2009 (“the US Report”) and also two repootwhich it expressly refers,
namely an Amnesty International report, dated 1lveMaber 2008, entitled
“Gambia: Fear Rules” (“Amnesty 2008”) and the UKBA Country of Origin
Information Key Document in relation to the Gamladated 4 April 2008.

There is no doubt that there are certain passag#®ese reports which suggest that
the degree of human rights’ abuse is extensiveaffiedts numerous different social
groups. For example, Amnesty 2008 said this:

“Unlawful arrests and detentions take place rolgine the

Gambia. Individuals are rarely informed of the mrafor their

arrest. They are often kept in detention withowrge longer

than the 72 hours specified by Gambian law andydrave

access to a lawyer. Once in the custody of the (Govent,

detainees seem to fall beyond the protection ofdtheand are

routinely subjected to further human rights’ viadats, such as

unlawful detention, torture, extra-judicial executj unfair

trials or enforced disappearance. Avoiding arrest ilecome a

constant pre-occupation for the entire populatiod & affects

every aspect of Gambian life, generating fear anstrost

amongst the population.

The arbitrary nature with which unlawful arrest ahetention
are carried out leave very few Gambians free framrisk of
becoming victims of human rights’ violations. The
deterioration in the human rights’ situation aftee March
2006 foiled coup plot demonstrated that all Gambiare at
risk and may be subject to unlawful arrest andrde&ie. Those
at risk include real and perceived political oppuse people
who are close allies of the Government before theiest, as
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well as Government employees, military people, sBcu
people, opposition leaders, human rights’ defendetsnalists
and lawyers.”

The report goes on to say that in Gambia “fearstubnd family members are
reluctant to speak out if someone disappears beazfugar of the consequences. It
also states that the judiciary has lost its inddpane and that there are fears of
reprisal against them if they do not do the Goveantis bidding.

The Secretary of State has placed more weight @ Report. Even that report,
however, shows widespread abuse of human rights.r@port notes that whilst the
Constitution and the law provide for the protectadrhuman rights, in practice these
laws are regularly ignored. After referring to thmnesty analysis that “fear rules”
the report continues:

“Although the constitution and law provide for peotion of

most human rights, there were problems in manysarfason

conditions remain poor, resulting in death. Arbjrarrests and

detentions, often without warrant, continued. Siguiorces

harassed and mistreated detainees, prisoners, iDPPOS

members, journalists with impunity. Prisoners wdreld

incommunicado, faced prolonged pre-trial detentidmeld

without charge, denied access to families and lasyyand

were tortured and denied due process. The Govertnmen

restricted the freedom of speech and press thrmtighidation,

detention, and restrictive legislatién

Mr Barnes does not deny that these observation® rokgak reading. He concedes
that the situation is, to use the words of Beatdoritroubling”. He submits,
however, that given the margin of appreciation thatmust afford to the Secretary
of State in a decision of this nature, there wa§icgent material to sustain her
decision. The thrust of his case was that notvatidinhg that there are human rights
abuses of the kind outlined in those reports, wbiee looks at the detail of these
reported abuses provided in the reports, they dosanggest that they are so
widespread as to compel the conclusion that thegtidate a general feature of life
in Gambia. To that extent he does not accept tetlescription in Amnesty 2008
that there areoutine human rights’ violations by way of unlawful detiemt, torture,
extra-judicial execution, unfair trials and enfatcelisappearance, is in fact
warranted by the particulars identified in the &atale reports. He relies in particular
on the US 2009 report where chapter and versevenguwith respect to the nature
and extent of these human rights abuses.

| am not going to set out in detail all the evidermearing on the extent of these
abuses. Mr Mustakim focused in particular upon seaspects of human rights’

infringements which, he submitted, taken togethamanstrated that the Secretary
of State had reached a decision which she coulgmgterly reach on the material

before her.
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First, there was evidence of significant and widea@d detention extending beyond
the 72 hours permitted in law. The US Report itseferred to “numerous
instances” of such detention and noted that detaineere not generally properly
informed of the charges against them. This, subiMitsMustakim, is consistent
with the epithet “routine” in Amnesty 2008.

Mr Barnes essentially makes two answers in respofise first is that it is not

necessarily persecution or a breach of Article Bsmmebody to be detained for
longer than 72 hours. Second, the US Report ndt@dgenerally the detention did
not extend beyond the 72 hours, that there wasnatifuining bail system, that
convicted prisoners were generally permitted totrpeately with their attorneys,

and that persons accused of murder or manslaugleter provided with lawyers at
public expense.

The second aspect is politically motivated arre&tmin, there is clear evidence of
that. The COIR refers to a later Amnesty InternaldReport of May 2010 where it
is stated that the army and police arbitrarily strrand detain Government
opponents, human rights defenders, journalistf@mader security personnel.

Mr Barnes responds that in fact when one lookshatéxamples given of such

arbitrary politically-motivated arrests, they dot sustain the contention that these
are widespread. Whilst there had been such ariespgrticular in the wake of the

coup in 2006, the Amnesty Report published in 20@&ided very few examples of

other such arrests. Furthermore, it cannot be asguhat they were all unjustified;

some of those detained were charged with treason.

Third, as we have seen, there is the evidencertfr& with security forces beating
and mistreating persons in custody. Again, Mr Barnesponse is that if one looks
at the evidence to sustain this, for example iagaphs 8.14-8.16 of the COIR, it is
plain that although there have been certain repdrterture, particularly following
the coup in 2006, there was limited evidence ohsalsuse more recently. Indeed
the US Report stated in terms that there were neldpments following 2008 of
security force torture and abuse. Certain partricaéses of torture are identified,
and Mr Barnes does not dispute that the practies tkke place, but he says that the
evidence does not begin to show that this is syisteédor, indeed, does it justify the
epithet “routine”, which is used in Amnesty 2008.

Fourth, Mr Mustakim relies on evidence of prisore@rowding. Again, there is no
doubt from the Reports that prison conditions arely unsatisfactory. The US
Report stated that:

“Prison conditions were poor and cells were ovexcied,

damp and poorly ventilated. Inmates complained obrp

sanitation and food.”

There is also particular evidence of conditionshat State Central Prison, Mile 2,
which talks of prisoners having to spend 17 houdaw in solitary confinement,
struggling to put up with poor ventilation and suwihg from psychological
depression and mental torture. The food is podramow quality, and visits are
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very limited. The US Report provides some stasstdich were provided by the
Director General of Prison Services, who statetl 2Banmates died in 2006 and 40
in 2007, primarily as a result of chronic anaemahdominal pain, and food

poisoning. Mr Mustakim points out that where coiutis are sufficiently severe
they will amount to persecution and a breach ofcket3: seeBatayev v SSHD

[2003] EWCA Civ 1489, which concerned detentiomiRussian prison.

Mr Barnes does not dispute the principle Batayev but he submits that the
conditions inBatayevwere far harsher than those identified here. Tdrelitions in
Russia were identified in the caseKdlashnikov v Russif2002] 36 EHRR 587.
They involved gross overcrowding causing beds toshared, in very poorly
ventilated cells infested with insects, with whollpsanitary circumstances where
toilet conditions were shared and where sleep wasudt.

Mr Barnes submits that the Secretary of State wuslezl to conclude that the

conditions in Gambia, although falling below ciséd standards, were not
sufficiently grave as to constitute a breach oficdt3. For example the US Report
indicated that the situation was improving, at idasthe extent that guards were
now willing to intervene in fights between prisosiewhereas they had not been
before; and those who were detained prior to caiovicwere allowed to receive

outside sources of food. Mr Barnes also points that there is a UN report,

referred to in the most recent COIR, which notest tbfforts are made to treat
prisoners in a humane and dignified manner and trahing seminars and

workshops are routinely conducted for members ef plolice force and prison

service to ensure they recognise their obligatidowards prisoners under

international Conventions. The UN Report also oberthat the Gambian Prison
Service has been taking practical steps to prontimde reformation and social

rehabilitation of prisoners.

Mr Barnes submits that when one looks at all tHastors this is a long way from
Article 3 infringements. The number of deaths isrmpiog and is no doubt
exacerbated by prison conditions, but even if ocasmns the conditions infringe
Article 3, they do not consistently do so.

Fifth, Mr Mustakim contends that there is evidentat the judiciary lacks
independence and in 2009 three High Court judges weconstitutionally removed
from office by an Order of the President. Mr Barpeits to the US Report which
states in terms that

“The constitution law provide for a fair and pubtral and the

judiciary generally enforce this right ....”

He accepts, of course, that there is some cormyppiarticularly of judges at the lower
level who may give way to government pressure, Hmitpointed out that the three
judges who had been removed were later reinstaiszbrdingly, he submits that this
does not begin to constitute evidence of a geiteealk down in the judicial process.

Sixth, the appellant focuses on the position homosexuals. He submits that
homosexual conduct is criminalised under Articlet Igf Gambia’s 1965 Criminal
Code and he refers to a number of occasions wherd’tesident has demonstrated
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extremely strong homophobic tendencies. Indeedprenoccasion he had threatened
that all homosexuals would be beheaded and on enbth apparently told security

services to arrest homosexuals. In fact, it apptaisthe Government later retracted
that statement.

Mr Barnes points out that notwithstanding thef$ensive words there are no reports at
all of homosexuals being arrested on a widespreaisbindeed there is barely any
evidence of any legal action taken against theall aalthough he accepts that they are
likely to face some social hostility.

Finally, the appellant relies upon one paréicuhnd rather bizarre episode when
Gambian police, soldiers and the President’'s patsgonard are alleged to have
arbitrarily kidnapped 1,000 citizens and forcednht® drink hallucination potions on

the grounds that they were practising witchcrafie [drinks that these people were
forced to take apparently resulted in six deathse E€vidence from the Amnesty
International Report of 2010 noted that the campéigd ceased after it was publicly
exposed, although none of those involved in thesebwere brought to justice.

Mr Barnes submits that this was a one-off evdnth has been brought to an end in
any event and which does not begin to justify arfgrence that conduct of this kind is
a general feature of life in Gambia.

Mr Barnes also makes certain additional powtsch, he submits, support the
Secretary of State’s decision. Opposition viewsealularly appear in the independent
press notwithstanding the pressures on those wposepthe Government; there are no
Government restrictions on access to the Interndtreo reports of monitoring of e-
mail or Internet chat rooms or anything of thatdkirthere are no restrictions on
academic freedom or cultural events; and no repoftsgliscrimination based on
religious affiliations or beliefs.

Having regard to all these matters | remindetfythat the question is not whether this
court would consider it appropriate to list Gamiiat whether the Secretary of State is
entitled to do so. | agree with the observationBefatson J that the situation is
troubling, but | also agree with his conclusiontttie Secretary of State was entitled to
conclude, as | assume she must have done, thatuthan rights infringements were
not so systemic or general as to compel the colciubat as a matter of law Gambia
could not properly be designated under section)94(4ollows that the first ground of
appeal fails.

Cetrtification.

51.

It follows that since the listing of Gambianist unlawful, the Secretary of State was
obliged to certify the claim unless satisfied thatas not clearly unfounded. | would
observe, however, that the fact that Gambia has bsted does not mean that the
general evidence of human rights’ abuses is theeneahmaterial. The background
information may still, in the context of the faafa particular claim, weigh against
certifying the claim even where it is not enougldémonstrate the degree of systemic
human rights breaches necessary to preclude thetrgobieing listed under section
94(4). It was in fact taken into account by ther8&y of State in this case.
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52. Although we are reviewing the Secretary ote&sadecision, in practice the court must

53.

determine the claim by asking itself the same qoesis the Secretary of State. The
reason was explained by Lord Phillips of MatraversZT (Kosovo) v SSHI[2009]
UKHL 6:

“Where, as here, there is no dispute of primaryt, fdloe

guestion of whether or not a claim is clearly umided is only

susceptible to one rational answer. If any reasendoubt

exists as to whether the claim may succeed thismibt clearly

unfounded. It follows that a challenge to the Skcye of

State’s conclusion that a claim is clearly unfouhds a

rationality challenge. There is no way that a c@art consider

whether her conclusion was rational other than skyng itself

the same question that she has considered. If thet c

concludes that a claim has a realistic prospesuotess when

the Secretary of State has reached a contrary \tlesvcourt

will necessarily conclude that the Secretary ote3saview was

irrational.”

Lord Brown of Eaton-Under-Heywood (para 76) agreeth this observation; as did
Lord Neuberger of Abbotsbury (para 83), althoughwas not prepared to say that it
was necessarily the right approach in all casestd Phillips’ comment was made in
the context of a decision taken under section 94@) | see no reason why it should
not apply equally to a decision under section 94@)rthermore, if primary facts are in
issue that will make it even harder for the Secyetd State to issue a certificate. As
Lord Phillips himself pointed out in theL and VLcase (para 60), it is only if the
Secretary of State could be satisfied that nobadydcfind the applicant credible that it
would be appropriate to certify a claim where thenpary facts were disputed. Here
too, if there is any reasonable doubt, the claimno& be described as clearly
unfounded.

Beatson J concluded that the claim in this cass plainly unfounded. He
summarised his reasons as follows:

“In this case the Secretary of State has not amngdld the
factual basis of the claimant's case..... At its bgiht shows
harassment by reason of police interrupting mestiaigd an
arrest for fighting which has led to a summonsdartwhich
may lead him to prosecution for failure to atteftiere is no
description of being threatened with violence. Aasllvas the
recent reports, the claimant relies on Mr Nyastésement, his
brother's affidavit, and the warrant for his arrést Mustakim
submitted that there is a real risk that the claimaill be
tortured if arrested and it cannot therefore bd Haat the claim
is "wholly lacking in substance". The defendantegds that a
warrant has been issued because the claimant tiregmmond to
the summons to appear in court as a witness bueé tiseno
evidence that he is himself to be charged with teedi Mr
Nyassi's statement gives different dates for th&mant's
detention to those the claimant has given. Siggmifiy, the
objective evidence about membership of the UDP hist t
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membership as such of that party would not put @qoe at
risk. The party has taken part in demonstrationghvtvere not
disrupted by security forces. The treatment of th@mant
when he was arrested and detained on two occasianslso,
on his account, such as not to put into questiendésfendant's
certification.”

Mr Mustakim reminds us that the test for cexdifion is a high one: He submits that
it cannot properly be said that this claim is deanfounded. He contends that the
judge started from a false premise. The appellaas wot just at risk of being
prosecuted for failing to respond to a witness somsn he was, or at least was
arguably, facing a charge of sedition (althoughrthture of that seems to have been
the destruction of government property). Both #fgdavit from the appellant’s
brother and the terms of the bench warrant lentessapport to that submission. Mr
Mustakim says that given the conditions in the@rjsand also the fact that opponents
of the government face a real risk of torture irsqm, it could not be said that the
application was bound to fail.

Mr Barnes accepts that the judge was wrongydlsat there was no evidence that the
appellant was charged with sedition, but he corgahdt nonetheless the certificate
was lawful. He asserts first that the evidence lieavas facing a sedition charge, and
not merely a charge of failing to appear as a sgnevas extremely weak. The

appellant himself in interview does not appear &wehclaimed that he was being

prosecuted for sedition, notwithstanding that thisvhat the warrant appears to say.
This cast doubt on the genuineness of the benchamtaand the assertion by the

appellant’s brother in his affidavit.

Second and in any event he submits that evire ibppellant were to face a sedition
charge based on the events which he had recouhtedbjective evidence suggested
that there was no real risk that he would suffes@eution or an infringement of his
Convention rights, whether as a result of torturepoor prison conditions. The
intermittent commission of torture by particulaficérs was insufficient to raise any
real doubt about the outcome of the appeal. Nartivare any reason to doubt that he
would have a fair trial.

| recognise the force of these submissions hwiase telling points against the
asylum claim, but | do not think that they justitye conclusion that the claim is
bound to fail. In my judgment, the high test fertdying a claim was not satisfied
and therefore the certificate should be quashéddllylaccept that it is surprising that
the appellant does not appear to have been conteihdifore the Secretary of State
that he was facing a sedition charge. But there semse evidence to support this.
Further, if that is indeed the situation, thenfduet that the case is being pursued at all
some five years after the incident is alleged teehtaken place raises some concerns.
In my judgment, it is at least open to the Tributtatonclude that the appellant may
face a trial of sedition, arising out of his alldgactivities as an opposition supporter,
and that the treatment he might expect in prisandcmvolve a breach of his Article

3 rights. The fact that he was mistreated in thst pends some support to that
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possible conclusion. Even though the objectivelente is enough to warrant the
Secretary of State listing Gambia as a “safe” aguiitt does not follow that a tribunal

on appeal could not conclude that the objectiveleawte, when considered in the
context of the particular facts in this case, @da real risk of persecution or Article

3 infringements.

Disposal.

58. 1t follows that | would uphold this second grounidappeal and quash the certificate,
but | would dismiss the first ground.

Tominson LJ
59.1 agree.
Ward LJ.

60.1 also agree



