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UNHCR’s Comments on the Practice of Phallometry inhe Czech Republic to
Determine the Credibility of Asylum Claims based on
Persecution due to Sexual Orientation

1. Introduction

The following comments of the Office of the UnitBidtions High Commissioner for
Refugees (hereinafter “UNHCR”) on the practice d¢falpometry in the asylum
procedure of the Czech Republic are made in théegbrmf UNHCR’s supervisory
responsibility which is set out under its StatuAeticle 35 of the 1951 Convention
relating to the Status of Refugees (hereinaftee ‘1851 Convention”), and Article Il
of its 1967 Protocal.

Penile plethysmography (“PPG”or hereinafter “phal&dry”), a mechanical technique
to measure sexual arousal, has been used for radidgsychological purposes as
well as in criminal justicé.Phallometry measures changes in genital blood frow
response to sexually explicit visual and audio slimasing electrodes attached to the
genitalia. With me?y the most common methods involve the measuremittieo
circumference of the penis with a mercury ringtlo volume of the penis with an
airtight cylinder and inflatable cuff at the bagdhe penis.

In the Czech Republic, phallometry is used in anahilaw (to assess sexual
paraphilia), and in civil cases (for instance, ases concerning the establishment of
parental responsibility over children after a dogx In asylum cases, this sexology
examination has been used in a number of instdndée procedure may be
requested by the Czech national asylum authorftieseinafter “DAMP”), in cases

1 UN General AssemblyConvention Relating to the Status of Refuge®s July 1951, United
Nations, Treaty Series, vol. 189, p. 137, availabie
http://www.unhcr.org/refworld/docid/3be01b964.htmand UN General AssemblyProtocol
Relating to the Status of Refuge8& January 1967, United Nations, Treaty Serie§, 606, p.
267, available atttp://www.unhcr.org/refworld/docid/3ae6b3ae4.html

This diagnostic test was developed in the eaiftye$ in Czechoslovakia to prevent military
conscripts from claiming they were homosexuals tmich military service. See further,
Organization for Refuge, Asylum and Migration (ORAMesting Sexual Orientation: A Scientific
and Legal Analysis of Plethysmography in AsylumRafligee Status Proceedingebruary 2011,
available athttp://www.oraminternational.org/Publications/indetl.

The corresponding procedure for women is “vaggtadtoplethysmography” or “VPG”.
Fundamental Rights Agenciiomophobia, transphobia and discrimination on grdsirof sexual
orientation and gender identity — 2010 Updedgailable at:
http://www.fra.europa.eu/fraWebsite/attachments/HR3BT-report-update-corr2010.pdf




where persecution based on sexual orientation legesd, to ascertain the sexual
orientation and assess the credibility of the cldilsing provisions under the Code of
Administrative Procedure, DAMP may seek, upon thetten consent of the

applicant, an opinion from an authorized expertserology and psychology, also
registered as a judicial expert in this field, tapde a diagnostic on the sexual
orientation of the applicant.

This note describes UNHCR'’s concerns over the Gighalometry in refugee status
determination procedures and the compatibility witiernational human rights
standards.

2. Determining the credibility of asylum claims, including claims based on
persecution due to sexual orientation

Determination of refugee status requires an evialmaif the applicant’s statements
against relevant, up-to-date and reliable countrgrigin information® It requires an
assessment of the credibility of the claim anddigliof any evidencé.lt is hardly
possible for an applicant to “prove” every parthef/his case. Therefore, if the claim
appears credible, the applicant should be giverb#mefit of the doubt, unless there
are good reasons to the contrafyormally, an interview should suffice to bring the
applicant’s story to light, including his/her sekaaentation.

A person’s sexual orientation is not a matter aft fdnat can be easily identified

through evidence. Sexual orientation and gendettityeare broad concepts which

create space for self-identification. Sexual oaéinh is far more than sexual conduct
or a sexual act and rather is fundamental to aop&rsdentity; who they are, how

they live in society and how they express who the? Each person’s self-defined

sexual orientation and gender identity is inte¢paiheir personality and is one of the
most basic aspects of self-determination, dignity freedon?,

As a start, self-identification should be takeraasndication of the applicant’s sexual
orientation and gender identity. It is importantiiear in mind that the social and

® UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951

Convention and the 1967 Protocol relating to thaet® of Refugeedanuary 1992, (hereinafter the
“UNHCR Handbook”), paras. 37, 41 and 204, availatle
http://www.unhcr.org/refworld/docid/3ae6b3314.html
® UNHCR Handbook, para. 195.
" UNHCR Handbook, paras. 196 and 203.
8  See, for instanc&395/2002para. 81HJ (Iran) and HT (Cameroorgnd UNHCR'’s submission in
the caseNasser Mustapha Karouni v. Alberto Gonzales, Atgr GenerglNo. 02-72651, U.S.
Court of Appeals for the Ninth Circuit, 7 March Z)0 available at:
http://www.unhcr.org/refworld/docid/4721b5c32.htrat 11I[6]; Lawrence, et al. v. Texas.S.
Supreme Court, 26 June 2003, availableh#tp://www.unhcr.org/refworld/docid/3f21381d4.html
which found that “When sexuality finds overt exgsi®n in intimate conduct with another person,
the conduct can be but one element in a persomal that is more enduring.”, p. 6.
See e.gPretty v. United KingdomApplication No. 2346/02, Council of Europe: Eueap Court of
Human Rights, 29 April 2002, available at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=2346/02
&sessionid=19423599&skin=hudoc-eand International Commission of Jurists (ICdpgyakarta
Principles - Principles on the application of int&tional human rights law in relation to sexual
orientation and gender identitjlarch 2007, available at:
http://www.unhcr.org/refworld/docid/48244e602.hinthereinafter the “Yogyakarta Principles”)
Principle 3, the right to recognition before thevla




cultural background of the applicant may affect htve person identifies. Non-

judgmental open-ended and specific questions, nlay dhe applicant to explain

his/her claim in a non-confrontational manner. Quoes around the applicant’s
personal perceptions, feelings and experiencesnare likely to help the decision-

maker ascertain the applicant’s sexual orientatiod gender identity, rather than a
sole focus on any specific events themselves.

It must be acknowledged that an applicant for reéugtatus is normally in a
particularly vulnerable situatiofl. Detailed and intrusive questions about the
applicant’s sex life or intrusive testing oughta® avoided, as this will often have the
effect of making him/her feel embarrassed, ashamédjidated, harassed, and may
result in the applicant refusing to respond to tjoes. Decision-makers need to be
qualified personnel having the necessary knowletgk experienc&' They need to
bear in mind that sexual orientation and gendentiteis about a person’s identity,
not merely manifestations of sexual acts.

Determining the credibility of the claim, includingf the applicant’'s sexual
orientation, should be done through the refugees@etermination interview, the use
of country of origin information on the situatiohsexual minorities in the country of
origin (including on the criminalization of samexselationships), the assistance of
NGOs working with homosexuals in the country ofgoriand in the host country.
Investing in the training of staff in the examimattiof asylum claims based on sexual
orientation will also assist the credibility assasat. The use of practices, such as
phallometry, are therefore unnecessary.

3. Human Rights Standards and the Practice of Phallongy: the
prohibition on degrading treatment and the right to privacy

The practice of phallometry is further constraineg human rights standards,
including the right to respect for private life + privacy - and the prohibition on
degrading treatment.

3.1. Prohibition of Degrading Treatment

In UNHCR'’s view, the practice of phallometry in &gy proceedings is in principle

incompatible with the right not to be subjecteddegrading treatment. Various legal
instruments prohibit ill treatment, including dedjrey treatment® Such treatment is

prohibited in absolute terms, allowing no exceptidimitations or derogatiorts.

The European Court of Human Rights has found tratréatment to be degrading, it
must attain a minimum level of severity which vd#épend on all the circumstances of

10 UNHCR Handbook, para. 190.

1 UNHCR Handbook, para. 190.

12 Overly invasive questioning may infringe on thight to privacy, which include privacy of

information about one’s own body and specific sépuactices. Yogyakarta Principles, Principle 6.

This includes Article 3 of the European Convemtim Human Rights, Article 7 of the International

Covenant on Civil and Political Rights, and Artidef the EU Charter on Fundamental Rights.

14 See e.g. Article 15 ECHR. Alsbabzov v. Russj&2208/00, Council of Europe: European Court of
Human Rights, 16 June 2005, available Htp://www.unhcr.org/refworld/docid/42d3edaf4.html
and Jalloh v. Germany54810/00, Council of Europe: European Court ofrtdn Rights, 11 July
2006, para. 68, available aéttp://www.coe.az/pfddoc/mehkeme/Jalloh%20v.%20Geyrpdf
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the case, such as the duration of the treatmenphysical and mental effects and, in
some cases, the sex, age and state of health ofi¢tim.*® Treatment will in
particular be considered “degrading” when it ishswas to arouse in its victims
feelings of fear, anguish and inferiority capabidnomiliating and debasing them and
possibly breaking their physical or moral resis&fid-urther, it may well suffice that
the victim is humiliated in his own eyes, even @trin the eyes of otheré.The
absence of any purposeful humiliation or debasero@nhot conclusively rule out a
finding of a violation of Article 32

Regardless of whether any purposeful humiliationl@lmasement can be made out in
general or in an individual case, an element of ihation and debasement can be
found in the mere examination, as it involves theasure of the most private parts of
the body to intrusive observation and inspectianefctended periods of time. It also
examines deeply held intimate sexual feelings amy @as such inflict feelings of
humiliation. Phallometry also imposes sexually eipmaterial on applicants, which
some may view as obscene, shocking or degrading.

Research has found that phallometry is an intruskamination, interfering with the
person’s dignity, psychological and physical intggrand with the core of his
intimacy, likely to raise feelings of shame andfeuig, fear, anxiety and distress,
despite the lack of inflicted physical pdthin addition, the examination in general,
and the visual and audio stimuli in particular, ésed on stereotypes regarding
homosexuals’ sexuality and sexual life, and assiomptof what should trigger or not
sexual arousal.

According to the Yogyakarta Principles on the aggilon of international human
rights law in relation to sexual orientation anchger identity, “any form of medical
or psychological treatment, procedure, testingconfinement] to a medical facility,
based on sexual orientation or gender identityprishibited?® The intrusiveness of
the examination and its inconsistency with humghts standards suggest that the use
of phallometry within asylum procedures falls withthe category of harmful medical
practices. Of note to this issue are also the tepbiat have cast scientific doubts
regarding the reliability of the examinatidexologists have questioned its ability to
produce a definite and viable conclusion on théviddal’s sexual orientatioft:

In UNHCR'’s view, this use of phallometry is pari&dy inappropriate for asylum-

seekers, given that they are in a particularly erdble position vis-a-vis the

authorities. Bearing in mind that their countrieb arigin may oppress sexual
minorities or even criminalise same-sex relatidhgy may be reluctant to narrate
their experiences in front of the asylum authasi®@d may be particularly affected by
this kind of exposure.

15
16

Ibid., Labzov v. Russia.

Ibid., Jalloh v. Germany.

" Tyrer v. The United Kingdon$856/72, Council of Europe: European Court of tanRights, 15
March 1978, para. 32, available fttp://www.unhcr.org/refworld/docid/402a2cae4.html

Jalloh v. Germany.

See, ORAM,Testing Sexual Orientation: A Scientific and Legalalysis of Plethysmography in
Asylum and Refugee Status Proceedings

Yogyakarta Principles, Principle 18.

ORAM, Testing Sexual Orientation: A Scientific and Lefyahlysis of Plethysmography in Asylum
and Refugee Status Proceedings
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UNHCR thus considers the use of phallometry tordetee the credibility of asylum

claims based on a well-founded fear of persecutioa to sexual orientation to be
humiliating and to create feelings of fear, anguasid inferiority, reaching the

minimum level of severity to constitute degradimgatment within the meaning of
international human rights law.

3.2. Right to Privacy

In UNHCR'’s view, there are also reasonable groundsonsider that the practice of
phallometry interferes with the right to respect farivate life. The notion of
“privacy” or “private life” encompasses a persorsexual life or orientation and
gender identity? Regarding discrimination based on sexual oriematihe European
Court of Human Rights has severely limited the nmaf appreciation of states,
stressing that differences in treatment relatedhie ground require particularly
weighty reasons to be legitimate under the ConeeitiAs a consequence, a medical
examination, introduced by a public authority ie #tontext of an asylum procedure,
of this intrusive nature and which applies onlyclaims based on sexual orientation
could represent interference with the applicantisgte life, even if performed with
his/her informed consent.

In general, the right to privacy can, however, ib@teéd when it is in accordance with
the law and pursued for a legitimate aim. In theecaf Article 8 of the European
Convention on Human Rights, this includes interestsaational security, public
safety or economic well-being of the country, foe fprevention of disorder or crime,
for the protection of health or morals, or for fhretection of the rights and freedoms
of others and is necessary in a democratic sofetyne foresaid aim®

a. “In accordance with the law”

In order to be permissible, any interference with tight to privacy must firstly be in
accordance with the law. It is well establishecdeelasv that

“the words ‘in accordance with the law’ require ti@pugned measure both
to have some basis in domestic law and to be cobipawith the rule of
law,(...). The law must thus be adequately accesaitdeforeseeable, that is,
formulated with sufficient precision to enable thdividual -- if need be with

22 X, Y and Z v. The United Kingdp#5/1995/581/667, Council of Europe: European €air
Human Rights, 22 April 1997, available http://www.unhcr.org/refworld/docid/3ae6b69010.html
Goodwin v. United Kingdopfpplication no. 28957/95, Council of Europe: Euean Court of
Human Rights, 11 July 2002, available lattp://www.unhcr.org/refworld/docid/4dad9f762.htinl
and Dudgeon v. United Kingdom\ppl. No. 7525/76, Council of Europe: Europeanufoof
Human Rights, 22 October 1981, availablehéth://www.unhcr.org/refworld/docid/47fdfaf7d.html
Karner v. Austria Application No. 40016/98, Council of Europe: Epean Court of Human
Rights, 24 July 2003, para. 37, available at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=karner
%20%7C%20austria&sessionid=19423599&skin=hudgc-emnd Schalk and Kopf wv.
Austria, Application no. 30141/04, Council of Europe: Buean Court of Human Rights, 24 June
2010, para. 97, available attp://www.unhcr.org/refworld/docid/4c29fa712.html
24 Dudgeon v. United KingdonAlso, X, Y and Z v. the United KingdpmndGoodwin v. the United
Kingdom

23




appropriate advice -- to regulate his conduct. Flmmestic law to meet these
requirements it must afford a measure of legal gebon against arbitrary
interferences by public authorities with the rightafeguarded by the
Convention. In matters affecting fundamental rigititerzould be contrary to
the rule of law, one of the basic principles ofearwbcratic society enshrined in
the Convention, for a legal discretion grantedhe executive to be expressed
in terms of an unfettered poweConsequently, the law must indicate with
sufficient clarity the scope of any such discretbomferred on the competent
authorities and the manner of its exerciég

DAMP has argued that the practice of phallometrgase according to the provisions
in Section 51 and Section 56 of the Czech Code dmifAistrative Procedure
(hereinafter the “Code”) No. 500/2004 Coll. The Adistrative Code applies
whenever the Asylum Act No. 325/1999 Coll. is silem the required rule for a
specific area of the asylum procedure. Sectiondsd.[dl of the Code provides

“Every means of proof which are convenient to akxarthe position of
matter and which are not obtained or produced camttto legislation may be
used in evidence procedure. These shall be, iniqodeit, documents,
examinations, witness testimonies and expert regort

Section 56 of the Code further deals with the ewigeof an expert opinion

“where a decision depends upon the consideratiorfaots, which require

specialist knowledge not possessed by officiald, vamere it is impossible to
obtain a specialist consideration of facts from #mes administrative body,
the respective administrative body shall, by resofy appoint a sworn

expert. The resolution shall be modified only te éxpert. The participant in
the proceedings shall be informed, in a proper neginof the intention of the
administrative body to appoint, or of the appointinef, the expert. The
administrative body shall request the expert todpie his report in writing

and submit it within the time-limit determined by tadministrative body. The
administrative body may also subject the expemterrogation.”

While the Code of Administrative Procedure permtis appointment of an expert in
asylum proceedings, it is the adjudicator in thduae procedure who has the primary
responsibility for determining the claim to asylurbespite the national law
permitting this type of expert evidence, it mushetheless be compatible with human
rights, including the right to privacy or degradimgatment (as described above).

The adjudicator should be qualified to properlyegssthe claim, including having the
necessary knowledge and experience as well as stadding of the applicant’s
particular difficulties and need8.If not, expertise from others can be used which
should be in accordance with human rights standards include the necessary
procedural safeguards for obtaining such expertise.

25

Gillian and Quinton v. the United Kingdgmpplication No. 4158/05, Council of Europe: Eucap
Court of Human Rights, 12 January 2010, available a
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&tpl=hbkm&action=html&highlight=4158/05
&sessionid=19423599&skin=hudoc-en

% UNHCR Handbook, para. 190.




In addition, while the Czech authorities maintduattthe practice is voluntary, and
that consent on the part of the asylum-seeker eessary, with so much at stake
(protection from persecution), the asylum-seekeunsler tremendous pressure to
validate his/her claim. The principle of “informednsent” therefore is not observed
since a) applicants are required to agree to uondirg examination without having
acquired sufficient knowledge and understandinglbélements and implications of
the sexology examination, and, most importantlythigly are subject to pressure as a
failure to take the examination could have a negagiffect on the final decision. In
such circumstances, the criteria for informed cahsannot be said to be fulfilled.

b. “Necessary in a democratic society in the irstisr@f national security, public
safety or economic well-being of the country, floe prevention of disorder or
crime, for the protection of health or morals, or the protection of the rights
and freedoms of others”

According to the European Court of Human Rights,

“a measure interfering with rights guaranteed bytiéle 88 1 of the
Convention can be regarded as being ‘necessarydamocratic society’ if it
has been taken in order to respond to a pressingaboeed and if the means
employed are proportionate to the aims pursued. matonal authorities
enjoy a certain margin of appreciation in this neattThe Court's task consists
in ascertaining whether the impugned measures stauiair balance between
the relevant interests, namely the individual's htgg protected by the
Convention on the one hand and the community'ssiste on the other?’

In UNHCR'’s view, interference in the form of phaftetry in the asylum context
would not be “necessary in a democratic society” doy of the listed reasons

Regarding the requirement that the interferencesymiione of the listed legitimate
aims, none seem specifically relevant. Howeveis possible to argue that the aim
sought by the authorities in bringing in an expmginion in the asylum procedure is
legitimate, namely, to ascertain the credibility tok asylum claim. However, in

UNHCR’s view, bringing in an expert opinion shoultbt be equated with

phallometry. Moreover, there are alternative, iessisive, means of determining the
credibility of the claim and/or the applicant's sek orientation. Phallometry is,

therefore, a disproportionate response.

Additionally, while finding out whether the clains credible might correspond to a
“pressing social need’i.e. the need to avoid abuse of the asylum systeough

false claims, national authorities in this instameay not be striking a fair balance
between the public interest and the individual'ghts. As previously stated, the
phallometry examination may by its nature be caosrgid as interfering with the

2’ SeeSlivenko v. LatviaApplication No.48321/99, Council of Europe: Eueap Court of Human
Rights,9 October 2003, available at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=8%20|
%20the%20|%20question%20|%20whether%20|%20an%20{&6rence%20|%20was%20|%20
"%u201Cnecessary%20in%20a%20democratic%20societfy¥d®620|%20requires&sessionid=
57079551&skin=hudoc-en




applicant’s private life and as degrading treatmant there are other, less intrusive
ways of achieving the state objective.

In light of the above, the practice of phallomeiry the course of the asylum
procedure does not sufficiently safeguard the iddial’s right to privacy and fails to
strike a fair balance between the latter and thanoonity’s interest. As a result,
UNHCR considers that the use of the phallometry nesy be at variance with the
right to respect the applicant’s private life

4. Conclusion

UNHCR considers the use of phallometry by the Czfilum authorities to assess
the credibility of asylum claims based on persecutdue to sexual orientation

intrusive and disproportionate. An applicant’s saxarientation should be assessed
based on his or her account who s/he is, how syles in society and how s/he

expresses who s/he is.

Phallometry cannot be considered a sufficientliabd¢ resource to prove or disprove
an applicant’s sexuality in the context of asylule@ras. Moreover, phallometry is at
variance with the applicant’s dignity and privacgdamay amount to degrading
treatment as prohibited by international legal détads.

UNHCR argues that the above considerations on taetipe of phallometry would
also extend to use of vaginal photoplethysmographyVPG” in asylum claims
against lesbians asylum-seekers claiming persecuitio sexual orientation, and in
other cases on sexual orientation.

UNHCR
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April 2011



