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in the Application of Article 3(2) of the Dublin Il Regulation
in particular in the context of intended transfersto Greece

A. Introduction

1. Article 3(2) of the Dublin Il Regulatiohknown as the “sovereignty clause”, allows
Member Statésto examine an asylum application and thus takeorsibility for
assessing it in substance even if the Dublin aitevould otherwise assign this
responsibility to another Member State. The Europ€ammission has reported that
"Member States apply the sovereignty clause fofediht reasons, ranging from
humanitarian to purely practical”.

2. Data on the application by Member States of thisvéseignty clause" of the
Regulation is not readily available, but Statesiargeneral reported to be reluctant, at
the level of the administrative authorities, volnily to apply Article 3(2). According
to information gathered by Office of the United Mats High Commissioner for
Refugees (UNHCR), there is nevertheless greatéingiiess in some countries to apply
Article 3(2) in cases involving unaccompanied opasated child asylum-seekérs,
persons with specific vulnerabilities including gl women, the elderly, and families
with minor childrer?, or persons with serious health concéns.

1 Council Regulation No. 343/2003 of 18 Feb. 2003 Itlisthing the Criteria and Mechanisms for Determinihg
Member State Responsible for Examining an Asylumligéppion Lodged in One of the Member States by a&drFh
Country National ("Dublin Il Regulation"), 25 Feb. @) No. 343/2003, at
http://www.unhcr.org/refworld/docid/3e5cflc24.html

2 |n this context, Member State refers not onlyhlte Member States of the European Union, but alsediand,
Norway and Switzerland as they also participatiaéDublin system.

% See, European Commission, "Report From the Commigsiche European Parliament and the Council on the
Evaluation of the Dublin System", 6 June 2007, cCQoo@ 299 final, at
http://www.unhcr.org/refworld/docid/466e5a082.htm! 7.

4 As, for instance, in Belgium, Denmark, Germany/dnd, Spain, Sweden, and Switzerland. In such caseay
well be Article 6 dealing with unaccompanied angasated children rather than Article 3(2) that pplaed. In
Germany, Article 3(2) was nevertheless used ircétise of a minor asylum-seeker who had reportedediyianother
asylum-seeker in a reception centre in Hungary.

5 As, for instance, in Germany, Iceland, Spain, &udtzerland. In the latter case, apart from theuaggtion of
responsibility for claims under Article 3(2), theage also cases of the deliberate non-transfeudf sulnerable
persons within the six-month time limit, resultimgresponsibilities attaching to the State electingto transfer.

% As, for instance, in Belgium, where the Conseil a'Eipheld the appeal against the transfer to PaéadRussian
asylum-seeker suffering from acute asthma, allsrgiad cardiac and anaemia problems. See Judgnei6i.238,
29 Jan. 2007. Individuals with serious health comedave sometimes nevertheless been transfeonedBelgium
on the basis of assurances by the embassy of teé&virgg State that treatment would be availabléycaigh in one
case medicines given to a transferee suffering frtepatitis C were taken from him at the border arvalr in
Poland and he later died. In other cases, howélwermere fact that a transfer would result in thterruption of
treatment has been found to constitute serious gantiaat would be difficult to remedyufi prejudice grave
difficilement réparabld. See Judgment No. 32515, Council for Aliens' Liatigation (appeal instance, CEE/RVV),
8 Oct. 2009. In Finland, the sovereignty clausesisd for vulnerable applicants e.g. applicants Wihlth problems
where transfer would cause serious harm or wheriaaletreatment is ongoing in Finland. In Germaary,appeal




3. In light of concerns in many Member States regayddublin transfers to Greede,
UNHCR has gathered information focusing on the wamf some Member States as
regards their exercise of Article 3(2) in relatimntransfers to that country. This survey
does not include information on situations wherenMer States have freely assumed
responsibility for assessing claims. Rather, ib@&sed on caselaw in Member States
where proposed transfers have been contested icotivés, which have then ruled on
the legitimacy of such transfers. Information hasrbprovided by UNHCR offices and
partners in various countries in Europe and cdadécthrough related research.
References to relevant decisions are provided wbkergossible. References to
jurisprudence and State practice with regard ttiqudar issues are examples rather than
exhaustive.

B. Member State practice regarding Article 3(2) in the context of transfers to
Greece

4. In addition to the more general humanitarian situest mentioned above, some
Member States have decided to use Article 3(2)uspand transfers to Greet&@he
sections below outline recent developments in Mengtates regarding transfers to
Greece under the Dublin 1l Regulation. Section 8utlines policy instructions which
exist in Denmark, Iceland and Luxembourg. Sectiok &ts out the jurisprudence of
highest level courts in Austria, France, Hungatglyl and Romania, which have ruled
against transfers to Greece in certain cases. Byrasi, section B.3 shows that in
Belgium, Finland, the Netherlands, Norway, and Sawmedhigh-level courts have
endorsed transfers to Greece, although Swedencgkpliules out the transfer to
Greece of child asylum-seekers. Finally, sectioh i8ports on countries where appeals
or decisions regarding Dublin transfers to Greaeepending as of this writing. Such
appeals are currently before the Federal ConstitatiCourt in Germany, the Supreme
Court in Ireland, and the High Court in the Unitethgdom. In Switzerland a Federal
Administrative Court (FAC) judgment of February P04et out the criteria regarding
returns to Greece used by the Federal Office fagrdlion (FOM), the Swiss refugee
status determination authority, while an appealeisding before the FAC regarding the
circumstances under which it might be mandatorgpply Article 3(2) in the context of
Dublin transfers to Greece.

5. In several of these cases, UNHCR's April 2008 "fRosion the Return of Asylum-
Seekers to Greece under the 'Dublin Regulatiord"isnDecember 2009 “Observations
on Greece as a Country of Asylurhas well as reports by other organizations, were
cited. Decisions also regularly refer not only he European Court of Human Rights'
judgment inT.l. v. UK confirming that indirect removal does not affectState's

proceeding is pending as to whether the sovereigiatyse must be applied if medical reasons do lfmt/@ Dublin
transfer, which had been approved by AC Braunschwedgment of 23 Jan. 2010. (See Niedersachsen Highe
Administrative Court, order of 9 March 2010 to adthi appeal - 2 LA 97/09.)

" For further details, see "UNHCR Position on the Retof Asylum-Seekers to Greece under the 'Dublin
Regulation™, 15 April 2008, ahttp://www.unhcr.org/refworld/docid/4805bde42.htrahd its “Observations on
Greece as a Country of Asylum”, Dec. 200%tgb://www.unhcr.org/refworld/docid/4b4b3fc82.html

8 Germany, for instance, generally makes use obtivereignty clause where particularly vulnerablespes would
toehrwise face transfer to Greece. In additionG@rmany, the majority of transfers to Malta wergppied, after the
German authorities were persuaded to use Arti@¢ By reference to inhumane conditions in recepfamilities in
Malta, the overstretched Maltese asylum systemtlamdeed to show solidarity with Malta.

° See above footnote 7.




responsibility not to return anyone to torture tintan or degrading treatmefitut also
to the Court's admissibility decisionkiR.S. v. United Kingdort

B.1. Instructionsand policy regarding Dublin transfers

6. Government instructions or policy regarding Duliliansfers are not often public,
but those in Denmark, Iceland and Luxembourg atiéned below.

7. In Denmark, the Ministry of Refugees, Immigration and Intégma announced on
26 May 2010 that it was amending its policy unddiol it had previously assumed
responsibility for assessing claims where it haylested Greece to do so but the latter
had not responded. Thus, it was previously onlyrelt@reece had explicitly accepted
responsibility that a transfer took place, with tresult that Denmark ended up
processing most such claims. While adults wouldsthow be more likely to be
transferred to Greece, even if the latter had espeonded to a request to assume
responsibility, unaccompanied and separated childrentinue to be considered a
particularly vulnerable group and would continue twobe transferred to Greece under
the Dublin Regulation. The Ministry also requestbd Immigration Service to pay
particular attention to the humanitarian situatedrfamilies with minor children when
assessing their case.

8. In Iceland, a report by the committee appointed by the Mamigtf Justice on 21

April 2009 for the purpose of reviewing laws andgjukations on the processing of

asylum applications issued on 17 July 2009, steetbsd
despite the clauses of the Dublin Regulation, miggr sending back asylum
seekers to the Member State which is responsiblihéasylum application, it is
imperative that each case be individually examine@hould it be deemed
hazardous to send asylum seekers back to other BteStates of the Dublin
Regulation, Article 3(2) of the regulation shoulé @pplied, and asylum
applications should be processed in Iceland. $pexifically applies to cases
regarding vulnerable individuals, e.g. unaccompamenors or families with
children under the age of 18 or if the ill healthagylum seekers argues against
sending said individual back.

These recommendations are currently being revidwetie Ministry of Justice, but the

Icelandic Directorate of Immigration appears alsetaltake the recommendations into

account in practice.

9. In Luxembourg, no actual cases of transfer to Greece are kn@avbNHCR.
Rather, in 2009 the Grand Duchy is known to hawei@ed responsibility under Article
3(2) for assessing the claim of an Iragi asylunkseeather than transferring her to
Greece, following an intervention by a non-governtakorganization on her behalf.

10 seeT.l. v. UK Appl. No. 43844/98, 7 March 2000, lattp://www.unhcr.org/refworld/docid/3ae6b6dfc.htrith
which the Court stated that “the indirect removathis case to an intermediary country, which i® @Contracting
State, does not affect the responsibility of thétééhKingdom to ensure that the applicant is netaaesult of its
decision to expel, exposed to treatment contradrticle 3 of the Convention”, p. 15. Reaffirmed$alah Sheekh v.
The Netherlandsll Jan. 2007, dtttp://www.unhcr.org/refworld/docid/45cb3dfd2.htnpara. 141K.R.S. v. UK,
K.R.S. V. UKApplication No. 32733/08, admissibility decision, 2 Dec. 2008, at
http://www.unhcr.org/refworld/docid/49476fd72.htnp. 16; andAbdolkhani and Karimnia v. TurkeyAppl. No.
30471/08, 22 Sept. 2009, katp://www.unhcr.org/refworld/docid/4ab8ala42.htpéras. 88—89.

1KRS. V. UKabove footnote 10.

12 "Report by the Committee appointed by the Minisfefustice on 21 April 2009 for the purpose of reviigy laws
and regulations on the processing of asylum apggics’, 17 July 2009, para. 19 (unofficial UNHCRrstation).




B.2 Dublin Stateswhere courts have blocked transfersto Greece

10.Highest level courts in Austria, France, Hungatglyl and Romania have ruled
against proposed Dublin transfers to Greece. Grodad such rulings include where
such transfer would constitute or result in a \iola of Article 3 or 8 of the European
Convention on Human Rights (ECHR), where it wowddult in serious and irreparable
harm; where asylum legislation and practice doesafi@r sufficient safeguards to
ensure that persons in need of protection havesacea fair and efficient asylum
procedure; where inadequate reception conditionstitate inhuman treatment; where
access to healthcare is lacking; where procedutsramtees under the Dublin
Regulation were not respected; and where proceduaaiantees of the right to asylum
were violated. Spanish practice and jurisprudereee focussed on not transferring
persons with specific vulnerabilities.

11.In Austria, while the Federal Asylum Agency reportedly stateat it would make
use of the sovereignty clause in particularly vidibde cases, the Asylum Court does
not systematically allow such persons to stay instAa but has an increasingly
restrictive approach. The Constitutional Court dhd Higher Administrative Court
nevertheless ruled as long ago as 2001 that refgidpdor assessing the claim shall
be assumed where it is determined that a transfatdaresult in or constitute in itself a
violation of Article 3 or 8 of the 1950 European rwention on Human Rights
(ECHR)X In application of this settled case law, the HigAeministrative Court in
November 2009 upheld the appeal against transfeanofasylum-seeker from the
Russian Federation who had, during his stay in daystharried a recognized refugee in
Austria and who had a sister living in Austria. Theurt stated that it was necessary to
weigh the public interest in the enforcement of Bwblin Il Regulation against the
applicant's rights under Article 8 of the ECHR dodnd that Article 3(2) had to be
applied in this case so as not to violate ArticEGHR

12.In France, the practice of the Conseil d'Etat, while gergrahdorsing Dublin
transfers to Greece in 2009, became more nuanced0i®. In September and
November 2009, it endorsed such transfers, deethetg given Greece is party to the
1951 Convention and the ECHR, the transfer doesmitgelf constitute a violation of
the right to asylunt® It stated that the Afghans concerned had onlyedaigeneral
difficulties, not personal ones, suggesting thatséhwho had encountered particular
problems in Greece might be able to prevent trartsféGreece. Despite the position
taken by the Conseil d'Etat, the (lower) Administ Tribunal in Paris has registered
its "resistance” and continues to find that Gredoes not offer transferees the
possibility of accessing an effective asylum praged®

13 See Decision of the Constitutional Court No. 117/80March 2001, as well as Decision of the Higher
Administrative Court No. 98/18/0306, 18 May 2001. iWthese judgments were issued in relation toDRélin
Agreement, both Courts ruled that this jurisprugem@smutatis mutandispplicable to the Dublin 1l Regulation
(see e.g. Decision of the Constitutional Court N&38/05 of 17 June 2005).

14 See Decision No. 2008/19/0532, Austria, Higher Adstrative Court, 6 Nov. 2009, in German at
http://www.ris.bka.gv.at/Dokumente/Vwgh/JWT_2008%92 20091106X00/JWT_ 2008190532 20091106X00.pdf
The case concerned a proposed transfer to Poldntebprinciples set out therein apply to all tfans.

15 Conseil d'Etat (CE), Judgments No. 332310, 30 6M9; No. 332309, 30 Sept. 2009; No. 332917 6 12009;
No. 332918, 6 Nov. 2009, at http://www.conseil-dtatde/.

18 See e.g. Decisions of the Administrative TribuofalParis, No. 0908427/9-1, 25 May 2009; No. 090845 May
2009; No. 0911567/9, 17 July 2009; No. 0912492-38,Dec. 2009; No. 0912495 4, Arya, 15 Dec. 2008 a
Decision No. 0905925, 28 May 2009 of the AdministeaTribunal of Cergy-Pontoise.




13.0n 1 March 2010, however, the Conseil d’Etaigé des réfergsruled that the
French administration should review each individcase taking in consideration any
concrete evidence produced by the claimant in cessess whether the way s/he had
been treated by the Greek authorities permittedessccto an effective asylum
proceduré’ On 17 March, the Conseil d’Etat also ordered tispension of the transfer
of an asylum-seeker to Greece based on the noeatesp Article 3 of the Dublin I
Regulation i.e. because the procedural guaranetesistherein had not been respected
since the asylum-seeker had not been informed,ritingy and in a language that he
understood, of the administration’s refusal towallmm to stay in France in application
of the Dublin Il Regulatiort® Furthermore, in May 2010, the Conseil d’Etiaigé des
réferéd while continuing to consider that the generalaion prevailing in Greece did
not require the suspension of all transfers to Gresnd reaffirming the necessity to
demonstrate, on a case by case basis, the partiordach of the right to asylum,
assessed for the first time that, in the specificuenstances of the case, the production
of medical certificates as well as numerous detailestimonies concerning the
treatment of the claimants and their children l®y@reek authorities during their stay in
that country constituted a violation of the procediguarantees of the right to asylum.
The Conseil d'Etat concluded that their readmisgioGreece would be tantamount to a
serious and manifestly illegal violation of the fiamental right to asylurit.

14.In Hungary, seven cases where transfers to Greece have lweied by the courts
have come to UNHCR's attention. The first two conan Afghan boy who had been
homeless for three years in Greece and a Somali wiam had tuberculosis. In
September and December 2009, the municipal couBuafapest, the highest level
appeal body in Dublin cases in Hungary, ruled asjaineir transfer to Greeé&Both
judgments refer to Article 3 of the European Corienon Human Rights and state
that, since available country information indicalest adequate reception conditions are
not available in Greece, a transfer would cleadithem in danger and expose them to
inhuman treatment. Since then, the municipal couBudapest has issued five further
rulings that Hungary should assume responsibiltty dssessing five different cases
(involving a total of 21 individuals}: Another case concerned an Afghan minor, who
had arrived in Hungary in December 2009, havingdivn Greece for almost three
years, during which time he had received no supfiorh the State or NGOs, even
though he had applied for asylum. He had therdfackto live on the streets, had been a
victim of police brutality, and had become infecteiih hepatitis B, for which he had
received no treatment. An application for interireasures under Rule 39 to prevent his
transfer to Greece was granted, but on 26 FebruheyOffice of Immigration and
Nationality agreed to assume responsibility foreassg the case under Article 3(2).

17 CE, Judgment No.33685/inistre de I'lmmigration v. Tahirl March 2010. In this case, the European Court of
Human Rights had ordered the suspension of the afdgimtransfer to Greece based on Rule 39, a fathwhay
have influenced the Conseil d’Etat’s decision.

18 CE, Judgments No. 332585rkhawiand No.332586Vahidi 17 March 2010.

19 CE, Section du Contentieux,Judgments Nos. 339478 and 339479, 20 May 2010, at
http://www.unhcr.org/refworld/docid/4bfd170a2.html

20 See respectivelolam Ali Jawad v. Office of Immigration and Natidtal Case No. 6.Kpk.45.883/2009/4, 2
Sept. 2009Zaki Toohaw Ali v. Office of Immigration and NatiatalCase No. 6.Kpk.46.273/2009/4, 8 Dec. 2009.
21 Budapest municipal court rulings Ref. Nos. 15.Kpk342/2010/2, 18 March 2010; 15.Kpk.45.516/2010@, 2
March 2010; 17.Kpk.45.448/2010/2, 8 April 2010;Kpk.45.433/2010/3, 8 April 2010; 15.Kpk.45.501/2(,026
April 2010.




15.1n Italy, the Italian Council of StateCpnsiglio di Statpthe supreme administrative
court) on 3 February 2009 upheld the appeals @fettifghan asylum-seekers. The
court suspended their transfer to Greece "in lgghthe harm feared by the claimant[s],
which appears to be serious and irreparable ha@ggrd to the situation described in
the report issued by the United Nations High Corsioizer for Refugees on 15 April
2008". As a result, the competent body will asshesclaims in light of Article 3(2) of
the Dublin Il Regulation. There were similar codetisions in the past by lower courts.
In one, for instance, the Tribunal explicitly meméed UNHCR positions and argued in
particular that "the problems related to the Grasium system, already detected by
UNHCR since November 2007, imply that the assessmewale by the Administration
considering Greece as a 'safe third country' is ad®quately reasoned; UNHCR'’s
recommendations should thus have led the Adminigtrdo carry out a more in-depth
assessment of the applicability to the case in toqpreof Article 3(2) of the EC
Regulation 343/2003° The February 2009 decisions by tBensiglio di Statoare
particularly important, however, as they come frdme higher national Rome-based
administrative court.

16.In Romania in mid-2009, the first and only instance decidigplin cases (i.e. the
court in Bucharest) blocked the proposed transfdoar asylum-seekers to Greete.
Article 3(2) of the Dublin Il Regulation was invakeas a legal ground in all four
appeals on the grounds that available informatiegarding the asylum system in
Greece, including the UNHCR position on Greece,orep issued by Amnesty
International and the Norwegian Helsinki Committsleowed that the "Greek asylum
legislation and practice does not offer sufficisafeguards to ensure that persons in
need of protection have access to a fair and efficasylum procedure". The Court
therefore cancelled the transfer to Greece andiepiahe four appellants access to the
Romanian asylum procedure.

17.1n Spain, the Eligibility Commission agreed in mid-2008 tthtawould refrain from
transferring vulnerable cases to Greece under Bubicluding families with young
children. On this basis, Spain decided in two sgbest cases not to transfer to Greece
a woman who had been ill-treated by her husbarnircountry of origin and in Greece
and had suffered psychological problems as a reqdt well as an Afghan
unaccompanied and separated child and assumedcsdsiity for assessing these two
claims. A July 2009 judgment of the National Higbu@t (Audiencia Naciondlruled
that it was necessary to focus on the specificonstances of each individual case and
less on the conditions of the responsible Stafthe judge stated that the spirit of the
Dublin 1l Regulation would otherwise not be respelcand that this did not absolve the
responsible State of its responsibilities. Finalhg found that exceptions should be
made where applicants had specific vulnerabilitiesluding children or sick persons.

22 These three decision®1(dinanze666, 667, and 668) are available in Italian retpely at http://www.giustizia-
amministrativa.it/DocumentiGA/Consiglio%20di%20St&ezione%206/2009/200900223/Provvedimenti/CDS 200

900666_00.DOC http://www.giustizia-
amministrativa.it/DocumentiGA/Consiglio%20di%20S{&tezione%206/2009/200900224/Provvedimenti/CDS 200
900667 _00.DOC and http://www.giustizia-

amministrativa.it/DocumentiGA/Consiglio%20di%20St&ezione%206/2009/200900225/Provvedimenti/CDS 200
900668_00.DOC

2 see e.g. Decision No. 1870/2008 (Sentences Regisb&6/2008 (General Register), Italy, Regional
Administrative Tribunal for Apulia, Third Sectiod4 May 2008, annulling the decision to transfer haérGreece
taken by the Dublin 1l Unit of the Ministry of Intier, for "violation of strong humanitarian reastins

24 See e.g. Decisions No. 4068, 5 June 2009 and 1f),4. July 2009 (both by Court Sector 4 in Buchres

% Case No. 1016/2008, National High Court, Chamberpgeals, Madrid, 15 July 2009.




Since then, the Spanish authorities have geneesfumed responsibility for such
vulnerable cases. In one case, however, the Natitigh Court ruled in April 2009 that
UNHCR reports and recommendations regarding Greemre not binding and that,
since Greece had expressly accepted its respatisghih this case involving a woman
and her child, they could be transferred to Gred@tes judgment was upheld by the
appeal chamber of the National High Court in Janu2010?° Most recently, the
Eligibility Commission decided on 11 June 2010 twotarry out the Dublin transfer of
an Afghan family with four very young children taég&ce. The number of vulnerable
cases where the question of a transfer to Greeder bublin arises is, however, very
low and transfers are in any case rarely made sigtia person's will.

B.3 Dublin Stateswhere courts generally do not block transfersto Greece

18.In contrast with the judicial practice in the Statmentioned in the preceding
section, the practice of Belgium, Finland, the Neflnds, Norway and Sweden has
tended not to oppose Dublin transfers to Greeceasrrecently permitted transfers to
resume. The practice of the Council for Aliens' Liawigation (CALL) in Belgium had
varied, but since March 2010 has found that sumhster decisions should be based on
a rebuttable presumption that Greece will abidetdybligations. In both Finland and
Norway, courts ruled in February 2010 that trarssterGreece could resume, except for
vulnerable groups. In the Netherlands, the Cowfc8tate has regularly ruled in favour
of transfers to Greece, although transfers of Sismaére halted in June 2010 until
further notice after reasoned Rule 39 interim messuvere issued by the European
Court of Human Rights in a case involving Somadliis.Sweden, Swedish Migration
Board (SMB) guidelines do not permit transfers nAccompanied children to Greece,
although the Migration Court of Appeal found in Glér 2008 that serious
humanitarian reasons are required to preclude tidwesfers.

19. As indicated above, the practiceBelgium where cases are appealed to the Council
for Aliens' Law Litigation (CALL) had varied, buirece March 2010 the Council has
confirmed that Dublin transfer decisions shouldbased on a rebuttable presumption
that Greece will abide by its obligations underevant regional and international
instruments’ The difficulties of lodging an asylum claim in @ were first raised
before the CALL in April 2008, in a case where ansfer request had remained
unanswered by the Greek authorii@g.he court noted that the Aliens Office had not
sought to obtain any guarantee that the asylumesertéuld be able to lodge an asylum
claim and follow an asylum procedure in Greece r@ugiired the Aliens Office to seek
such guarantees in each individual case. In Jar@09, however, the Aliens Office
abandoned the practice of asking for a specificantae of treatment upon the arrival
in Greece and the CALL endorsed the change, notiegransposition into Greek law
of the European “Qualification” and “Asylum Proceesi’ Directives® Since then,
only a few transfers have been suspended by theLGiie to a possible failure on the
part of the Greek authorities and the absencegofaantee that the asylum claim would
be effectively registered in Athed$Otherwise, Belgian jurisprudence in Dublin cases

26 Case No. 381/09, National High Court, Chamber of Afmelan. 2010.

27 For further details on Belgian practice, see UNH@Rpmission by the Office of the United Nations High
Commissioner for Refugees in the case of M.S.&lgiuh and Greegelune 2010 (forthcoming).

28 CALL Judgment No. 9 796, 10 April 2008.

29 CALL Judgment No. 21 980, 26 Jan. 2009.

30 CALL Judgments Nos. 25 959 and 25 960, 10 April®000. 28804, 17 June 2009; No. 35 658, 10 Dec9200
and No. 35 752, 12 Dec. 2009.



remained constant throughout 2009. The CALL stiesigeéd the reasoning of its
decisions by referring to the December 2008 degisiothe European Court of Human
Rights inK.R.S. v. UR' and maintained its position that an applicant ttadsubmit
tangible information from which could be deducpdma facie that his assertion
regarding the 'serious damage difficult to remésiyore than a mere hypothesié”.

20.1In the face of some divergence in the CALL's decisnaking, it decided to meet in
general assembly of both language chambers to mzeds position. This resulted in
judgments in three Dublin Greece cases on 26 M2édiD*® These decisions confirm
the earlier position taken by the Dutch-speakingnebers. The reasoning is as follows:
Greece is an EU Member State, is a State of laa,party to the ECHR and the 1951
Convention, and is moreover bound by EU instrumentasylum and migration. Based
on the principle of inter-State trust, the presuopinust be that Greece will abide by
its obligations under these instruments. This prggion is in principle rebuttable, but
it is up to the asylum-seeker to produce elemehtgraof showing there are serious
reasons to believe she/he will be exposed to arigabf treatment violating Article 3
of the ECHR if transferred to Greece. If such elets@®f proof are produced, it is up to
the government to raise eventual doubts.

21.0n 10 June 2010, the CALL found that, in the calsarolragi national suffering
from serious anxiety, the rebuttable presumptioat tGreece would abide by its
obligations could not be upheld and ruled agairisttiansfer to Greec¥. Medical
reports showed that he needed to continue to tad@ication for his condition and
required continuing psychological and psychiatoltoiv-up. The court found that the
Aliens' Office had not made an evaluation in thdivitlual case of the accessibility for
him, as asylum-seeker transferred to Greece undddir) of treatment in Greece,
including non-medical aspects. While the Aliensfi€af had argued that medical
treatment would be available in public hospitalsGreece and that a social security
system existed, the CCE endorsed the argumentaohaht that this was not relevant
for him as an asylum-seeker transferred to Gresxége would find himself in a closed
or open reception centre or, worse, on the stregtisout any right to medical
assistance, and that he would lack financial means.

22.In Finland, the Supreme Administrative Court on 26 Februa®@® decided to
change its policy dating from 2008 of not transfegrvulnerable asylum-seekers to
Greece. The case concerned an applicant of Iraginprwho had invoked poor
reception conditions, human rights violations andbility to work as grounds for
withholding transfer. Referring to the decisiontieé European Court of Human Rights

%1 See above footnote 10.

32 CALL Judgment No. 35 222, 1 Dec. 2009.

33 CALL Judgments Nos. 40 963 (in Dutch), 40 964 afd945 (in French), 26 March 2010. The two latter
judgments note that the European Court of Human Ridbés not exclude that an applicant may beloraggmoup
which is systematically exposed to mistreatment thiatl such persons are not required to establistetistence of
any other particular characteristics which wouldtidguish them personally, if to do so would reniflesory the
protection afforded by Article 3 ECHR (see aaadi v. Italy Appl. No. 37201/06, 28 Feb. 2008, para. 132).s€he
two judgments also elaborate on the position wéthard to the risk ofefoulementand reaffirm a transferring State
remains responsible for considering a “risk of iadi refoulemerit and cannot renounce its responsibility by
referring to the Dublin system. They state thattthesfer of an asylum-seeker from Belgium to Grezmdd only
constitute a violation of Article 3 ECHR if the doabtondition that the asylum-seeker can demons({iptihe
existence of serious grounds for a real risk trashe will be victim of torture or inhumane treathén his/her
country of origin or in any other country and (it he/she cannot find protection freefoulemento that country
in the intermediary State responsible for the eration of his/her refugee claim.

34 CALL Judgment No. 44 722 (in Dutch), 10 June 2010.



in K.R.S. v. United Kingdofi the Court concluded that, despite serious shoritogsn
in the Greek asylum procedures and reception donditthe return of the applicant to
Greece would not breach Article 3 of European Catisa on Human Rights. Despite
this judgment, the Finnish Immigration Servicelg@frains from transferring certain
vulnerable groups (women, medical cases, unaccaegbahildren) to Greece. Families
with children and unaccompanied children registessd adults in Greece were
nevertheless transferred until May when the Finmghministrative Court decided
seven cases regarding the transfer of families iee€ and ruled that families with
children should not be returned. The Finnish MigratBoard assesses the possible
application of the sovereignty clause in each imdial case and gives the legal
representative the opportunity to submit reasodseardence against such a transfer.

23.In the Netherlands, Article 30(1)(a) of the Aliens' Act gives pradlceffect to the
Dublin 1l Regulation in the Netherlands, while adieAs' Circular, a set of policy
guidelines, stipulates that the Netherlands maymass responsibility for asylum
applications, even though another State is deemdthve primary responsibility for
doing so, if there are “tangible or specific indioas” that a Member State is not
fulfilling its international obligations and in ced to reunite family members on
humanitarian basi€ There is, however, a lack of information on hove tiND
interprets these criteria.

24.Regional Courts have in many cases ruled that fees1$o Greece under Dublin
should not take place, but these have been ovdrinethe Council of State. Thus,
Regional Courts in recent years have granted itenieasures and upheld appeals
because of deficits in the Greek asylum procedReasons for such decisions include
violations of the non-refoulementprinciple, low recognition rates in Greece, the
unavailability of legal aid or interpreters, thadgh of procedures, the lack of reception
facilities, and the previous (now discontinued) &rénterruption procedurs. These
Courts have viewed the shortcomings in the Gresfusas procedure as tangible or
specific indications that Greece was not respectiaginternational obligations as
required by the Aliens' Circular for the transférresponsibility. They have held on a
number of occasions that the State Secretary cooldrely upon “inter-State trust”
without further and proper justification.

25.The Dutch Council of Stale has, however, consistently annulled such Regional
Court decisions, generally finding that applicamase not provided tangible or specific
indications that Greece would violate the obligatmf non-refoulementaind thatthe
Secretary of State may thus rely on the princiglénter-State trust vis-a-vis Greece.
Leading caselaw of the Council of State currenthdh that reports on conditions in
Greece for asylum-seekers and the difficulties tifi@ge in accessing an asylum
procedure generally do not contain tangible or ifigeiadications that Greece will, in
the specific case of the applicant in question|at@thenon-refoulemenprinciple of

% K.R.S. v. United Kingdorabove footnote 10.

% Aliens’ Circular(Vreemdelingencirculaire)C3/2.3.6.2.

37 Numerous Regional Court decisions in favour of tppliaant have been issued. See e.g. the Regionait Cou
decisions in Zwolle, Awb 06/49925, 11 Jan. 2007;0A06/46365, 22 Jan. 2007; Awb 06/50884, 18 Marob720
Awb 07/2757, 19 March 2007; Awb 08/40340, 10 Fé2 in Assen, Awb08/8134, 25 March 2008; in Rotend
Awb 08/6599, 26 Feb. 2008; in Almelo, Awb 08/44697,Feb. 2009; in Haarlem, Awb 10/7283, 6 May 2010.

38 Aliens' Act 2000, establishing the Dutch CoundilState as the highest court of appeal in the Niethds in such
cases from 2001.



the 1951 Convention relating to the Status of Redésgor Article 3 of the ECHR.In
addition, the Council of State has found that comoltion of Greece by the European
Court of Human Rights for violations of ArticlesaBd 5 of the ECHR is not in itself an
indication that the human rights of an asylum-se@k® is to be transferred under the
Dublin Regulation will him- or herself suffer a hamrights violatior’® The Council of
State has also found that the incomplete trangposaind implementation by Greece of
the relevant EU Directives is not in itself a grdumot to rely on the principle of inter-
State trust. It has stated that complaints thateGrehas not completely or properly
implemented EU law ought to be raised in Greecé wie Greek authoriti€s. There
are currently several cases against the NetherlandsGreece pending before the
European Court of Human Righfs.In May 2010, the Dutch Immigration and
Naturalization Service reported that 30 Dublin sfans to Greece had been made in the
last six months and that some 1,880 persons ideohtis possible transferees to Greece
remained in the Netherlands.

26.Dublin transfers from the Netherlands to Greeceewhpwever, put on hold after
the European Court of Human Rights on 3 June 28diled Rule 39 interim measures
in a case involving a number of Somali asylum-seekacing transfer under Dublin to
Greece®® Unusually, the Court issued a reasoned decisidarrieg to: (i) the
applicants’ assertion that they might be returneiectly or indirectly) to Somalia
without a rigorous scrutiny by the Greek authosited their claim that such a return
would expose them to treatment prohibited by Aeti8l of the ECHR; (ii) the alleged

%9 See e.g. Council of Stat€ase No. 20085917/29 Dec. 2008, “2.5.1 The general documents orclhwiine
Regional Court based its decision ... describe in gdrterms the position of foreigners who seek iraéomal
protection in Greece, the conditions under whiaythre being received, the way in which they agatéd, and the
functioning of the Greek asylum procedure. Theseuchents do not, however, contain tangible or $igeci
indications that the shortcomings as describedtrgsa violation of Greece’son-refoulemenobligations vis-a-vis
such aliens, including aliens transferred on ths&sbaf the (Dublin) Regulation.” See, similarly, Caiirof State, 2
Feb. 2009, 200806716/1, “2.6 ... If, despite existanprtcomings in the asylum procedure of the Mengtate
concerned, there are no tangible or specific initina that that Member State will take action wétlview to the
forced removal of the asylum-seeker concerned, there are no grounds to believe that that Memkeate Svill act
contrary to thanon-refoulementbligations mentioned in the Aliens Circular” (uficitl UNHCR translation).

40 Council of StateCase No. 200905828/1/y3 Nov. 2009, “2.7.1 The Section considers thatthe general
documents submitted by the alien do not contaimitd& or specific indications that Greece will reraolraqi
asylum-seekers, such as the applicant, in conttiavenf its non-refoulemenbbligations. ... 2.8.7 While from the
documents submitted by the alien it can be infetinatl on occasion transferred asylum-seekers hese tetained in
Greece under undesirable, and in certain aspectdisame, conditions, yet these documents do notyirtipat
asylum-seekers who are to be transferred by thbeedands to Greece under the Regulation will beesyatically
subjected to treatment which can be qualified hanman” (unofficial UNHCR translation).

41 Council of State, 25 Nov. 2009, 200905898/1V3, “R W/ith reference also to the decision of the EaaspCourt
of Human Rights of 2 Dec. 2008 in Appl. No. 32722KR8&R.S. v. UKthe Section considers that in principle the alien
has to bring this complaint forward to the Greekhatities. Moreover, the Directives invoked by teen do not
give rise to the conclusion, contrary to what &texi by the alien, that the State Secretary cdomger rely on the
principle of inter-State trust if and when Greeoesl not fully respect or implement these Directiv@is would
only be different if the defects in implementatiarere of such a nature, also taking into accountpéesonal
situation of the alien, that he, after the transfeould find himself in a position contrary to tipeohibitions on
refoulementas laid down, in particular, the 1951 Conventiod &CHR, Article 3, while not having access to an
effective remedy. The alien has not made suctuatn plausible on the basis of the documentsnéttdd by him”
(unofficial UNHCR translation).

42 See e.gAhmed Ali v. the Netherlands and Greerel 13 other cases lodged against the NethertamiiGreece
(Appl. Nos. 26494/09, 28631/09, 29936/09, 29940/80416/09, 31930/09, 32212/09, 32256/09, 32729/09,
32758/09, 33212/09, 34565/09, 36092/09, 37728/&).UNHCR submission in this case, see UNHBRmed Al
and Others v. Netherlands and Gregéeb. 2010, ahttp://www.unhcr.org/refworld/docid/4b8d14fb2.htmihich
provides further details on the operation of theddwasylum procedure in Dublin cases.

43 Application No. 30383/10, 3 June 2010. A lettemnirJustice Minister Ernst Hirsch Ballin to the Ewzap Court of
Human Rights dated 11 June 2010 confirms that asudtrof this reasoned Rule 39 letter "the minisfelustice has
decided that, until further notice, applicants fr@muth or Central Somalia will not be transferredsteece” under
the Dublin Il Regulation.
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risk of expulsion from Greece without the applicahtving a proper opportunity to
request the European Court of Human Rights to vetes; (iii) the current security

situation in South and Central Somalia; and (i fifict that the Court was considering
in a number of cases the compatibility of transter&reece (of persons who claimed
they originate from South or Central Somalia) wAitticle 3 of the ECHR.

27.In Norway, the Aliens’ Act contains written criteria on whemnapply Article 3(2)**
One criterion relates to ties to Norway which aleser than those to other Dublin
States. Ties which can be considered include fammly, previous stay in Norway,
health considerations as part of an overall assass@and the best interests of the child.
In the context of the transfer of asylum-seeker&teece, Norway had on 7 February
2008 suspended such transfers “on the basis détibst information about the possible
violations of the rights of asylum-seekers in Geeeand on the basis of the need for
more information about the conditions of the asysmekers in this country®.
Transfers to Greece were thereby halted until Sapée 2009, when some returns
resumed, although around 1,000 transfers to Greece nevertheless held back in the
ensuing months.

28.0n 2 February 2010, however, a majority of the @r&ward of the Norwegian
Immigration Appeals Board ruled that an Iraqi asylseeker could be transferred to
Greece, for the case to be assessed on the mer@seek authoritied® The question
that had been referred to the Board was whethee tivere obstacles to a transfer to
Greece and if there were "special circumstancestiwimight require the Norwegian
authorities to take up the case on its merits inAdg. In its decision, the a majority of
the Grand Board found that Greece was, like Norwayund by the European
Convention on Human Rights, that it had transpdkedEU Procedures Directive into
national law, that the Greek authorities had statemh email that the individual would
have access to the asylum procedure in Greeceddsqite certain vulnerabilities he
would have access to healthcare, and that, hawingidered various reports including
UNHCR's Observations of 2009, no system of forcieleirn operated in Greece. The
Grand Board recognised that the situation as regasglum in Greece was a cause for
concern, but found this was not so great that Duiiechanisms could not be used.

29.In Sweden, the Director General of the Swedish Migration Bbé8MB) considers

that Article 3(2) must be used in the case of uaagmanied minors otherwise facing

transfer to Greece. SMB guidance of May 2008, wkmhtinues to apply, states:
There is an evident risk that the children [transi@ under the Dublin I
Regulation] will immediately be placed in the rettep unit at Amygdaleza,
closed and barred premises from which the childgmennot allowed to leave.
The placement in these premises can be comparatktention and is an
intrusive measure. To the SMB's knowledge, theneoigudicial assessment of
the need for detention and the detention can st to three weeks without
such an assessment. It can be added that thepbeiredi the best interest of the
child (Articles 1(9) and 10 Swedish Aliens' Act)osifid be taken into account.

4 See, Aliens' Act, Article 32(B).

45 Norwegian Immigration Appeals Board, Press Releageb. 2008.

46 See, Case No. 20100208-01, 1 Feb. 2016ttat//www.une.no/upload/PDF%20dokumenter/2010020%dfand
http://www.une.no/Praksis2/Stornemnd/Stornemndyedta-Dublin-1l-og-retur-til-Hellas-/ for press release (in
Norwegian).
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For these reasons, | consider that all transfersinaiccompanied minors to
Greece should be prevented until further notice.

30.1n October 2008 the Migration Court of Appeal in&lgn, the highest level appeal
court in such cases, rejected an appeal againstathgfer of an adult to Greece, finding
that serious humanitarian grounds are requiredvirigle responsibilities otherwise
applicable under the Dublin Il Regulati$hThe court presumed that all EU Member
State are able and willing to fulfil their agreed) Ebbligations, found that it was
primarily for EU institutions, notably the Europe&@ommission and the Court of
Justice of the EU, to ensure rules are followed, r@ported that the Swedish Migration
Board on a three-day visit to Greece in April 20281 found that 26 randomly selected
asylum-seekers it had transferred to Greece hadealh granted access to the Greek
asylum procedure.

B.4  Dublin Stateswhere court decisions are pending

31.The judicial practice regarding Dublin transfers Goeece in Germany, Ireland,
Switzerland, and the United Kingdom is currentlyrasolved and leading cases are
pending or subject to appeal in all these countiieis possible that a court in one or
other of these countries will shortly make a refieeeto the Court of Justice of the EU
requesting it to determine the proper implementatbthe Dublin Regulation in light
of other international and European legal obligzio

32.In Germany, the German Federal Constitutional Court (FCC)idbxt on 8
September 2009 to issue a temporary suspensiotransfer to Greece so as to enable
the court to assess precisely what legal standgpgdly to interim measures in Dublin
cases so as to guarantee the right to asylum aad éffective legal remedy.UNHCR
submitted an intervention before the FCC in mid-6ha2010 and a ruling by the Court
Is expected in the coming months.

33.Between September and December 2009, the CourédsBuwr further almost
identical suspensions of transfers to Gre8ck. December 2009, the FCC granted
interim measures suspending transfers to Greetteée further cases.In these latest
decisions, the court refers specifically to thebbis Treaty and the principle of
solidarity among Statésand emphasizes that it might also be an obligaftiwrthe
transferring country to abstain from transfers te€ge under the principle of solidarity

47 Swedish Migration Board, Generaldirektérens riligin avseende tillampningen av Dublinférordningen i
forhallande till Grekland, 7 May 2008, at
http://www.migrationsverket.se/lifos/dok.do?dtyp=@aesord=dublinf%F6rordningen+grekland&sidStorlek&46
rteringsOrdning=-UDAT,-DOKN&mode=&currDokument=8.

“8 See, Case No. UM 2397-08, 28 Oct. 2008.

4% sSee FCC Decision Bundesverfassungsgericht Beschlus® BvQ 56/09, 8 Sept. 2009 at
www.bverfg.de/entscheidungen.htr@pplicant's bundle document No. 59, folder @)is decision was extended for
another six months on 25 Feb. 2010 - 2 BvR 2015/09.

%0 See FCC Decisions 2 BvQ 68/09, 23 Sept. 2009; 2 BVQ97® Oct. 2009; 2 BvQ 77/09, 5 Nov. 2009; 2 BVR
2603/09, 13 Nov. 2009, atww.bverfg.de/entscheidungen.html.

51 See FCC Decisions 2 BvR 2780/09 of 8 Dec.2009; 2 BvR/2®6of 10 Dec. 2009; 2 BvR 2879/09 of 22 Dec.
2009, atwww.bverfg.de/entscheidungen.html

%2 See Treaty on the Functioning of the European tiionsolidated Version), 13 Dec. 2007, 2008/C 11501
http://www.unhcr.org/refworld/docid/4b17a07e2.htrtticle 80 of which states: "The policies of thkmion set out

in this Chapter [on policies on border checks, @syand immigration] and their implementation st governed
by the principle of solidarity and fair sharing sponsibility, including its financial implicatisn between the
Member States. Whenever necessary, the Union daisted pursuant to this Chapter shall contain apaiap
measures to give effect to this principle."
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among Member States. These cases do not concelicaapp that are regarded as
particularly vulnerable persons (e.g. minors, fasilwith young children, elderly
persons, pregnant women, people that need medeatintent including people that
suffer from trauma). With regard to Greece, the dfad Office for Migration and
Refugees (the German asylum authority) generallyesase of the sovereignty clause
if a person falls within this category.

34.Until the September 2009 FCC ruling, a majorityo(ard 60 per cent) of the lower
courts had been rejecting appeals and applicatmmisiterim measures against Dublin
transfer decisions regarding Greece, either beddesapplication for interim measures
is prohibited by German lait or because they assessed the situation in Greege t
such that access to the asylum procedure was daadarSeveral lower Couttshave
nevertheless ruled in full decisions that Germamstngiven the situation in Greece,
including on the basis of inadequate reception gretedural conditions there, make
use of the sovereignty clause. These latter casmes las far as is known, been appealed
by the Federal Office for Migration and Refugeesd@ral Office) and the decisions of
the Higher Administrative Courts are pending. Sitice issuance of the new FCC
decisions, the number of decisions to suspendfeenbas significantly riset?. There
are also administrative courts granting interimalegemedies and deciding to return
asylum-seekers from Greece to Germany after thely ahieady been transferred to
Greece in the pasf.But there are still a number of administrative rtalecisions of the
recent months rejecting interim legal remedies ragjaDublin transfers to Greece by
relying on the legal provision in German law thaclades interim legal remedies
against Dublin transfers without seeing a necedsityuspend the Dublin transfers on
the basis of the pending FCC proceedings. ConsHguéme FCC forestalled again in
May 2010 a transfer to Greece in what is now aitléa ninth decisio®

35.Since applications for interim legal remedies inbbu Il/Greece cases have
generally been successful in recent cases, the &eFeaderal Court of Justice (FCJ) —
the highest German Court responsible for detent@mses — ruled in its first decision

3 In 2009, Germany submitted a total of 2,288 retyutzs Greece to take charge of or take back asge@hkers

under the Dublin Regulation, Greece accepted 1,8§Rests, 200 asylum-seekers were actually trapsfeend
Germany applied the sovereignty clause in 871 céseknuary and February 2010, 420 requests wirmiged to
Greece, 312 requests were accepted by Greeceyioa®es the sovereignty clause was applied, areh sesylum-
seekers were transferred to Greece. Remaining easesither pending, suspended by courts or theferenfailed
for other reasons. See BT-Drucksache 17/1348ttpt//dip21.bundestag.de/dip21/btd/17/013/17013df0.In 2009
as well as in the first three months of 2010, #rgest proportion of requests by Germany to othélib States were
those submitted to Greece (over 25 per cent).

%4 German Asylum Procedures Act, Section 34a (2).

55 See the judgments of the courts of Frankfurt, Z3%6/07.F.A, 8 July 2009 and 7 K 269/09.F.A, 29tS2p09;
Wirzburg, W 4 K 08.30122, W 4 K 08.30198, 10 Ma2€l99, and W 6 K 08.30170, 28 April 2009; Sigmarimga

1 K 1757/09, 26 Oct. 2009; Osnabrii&kA 59/10,19 April 2010; and Wiesbaden 7 K 1389/09.WI.A,May 2010;
assuming that Germany would have to make use oddkiereignty clause because of the situation ire€@réut not
finally deciding Neustadt a.d. Weinstral3e, 5 K J086NW, 16 June 2009 (all judgmentsaatiw.asyl.ney.

%6 Some Federal States in Germany have advisedrésgiective aliens' authorities to change the pteviractice of
using administrative detention for Dublin transfarsd to stop doing so in Greek cases, on the geothmat such
detention is no longer warranted as the prospects fsuccessful” transfer are very small.

57 See e.g. Frankfurt/Oder AC, order of 3 Feb. 20¥G-5 L 314/09.A; Augsburg AC, order of 1 Feb. 2018u5 S
10.30014; Arnsberg AC, order of 14 Dec. 2009 - 899/69.Aab; Karlsruhe AC, order of 20 Oct. 2009 - A3
2399/09; Minden AC, order of 2 Oct. 2009 - 1 L 538/ (judgements atvww.asyl.ne}. Also in the proceeding of
Frankfurt/Main AC, which decided that the sovereygoiuse had to be applied (see footnote 55), pipdicant had
been transferred to Greece before and thereforéohael returned back from Greece to Germany.

%8 See FCC Decision 2 BVR 1036/10 of 21 May 2010, at
http://www.asyl.net/fileadmin/user_upload/dokuméhi®55.pdf In this case, the Kassel Administrative Court (AC)
had rejected interim legal remedies and did notaseecessity to suspend the Dublin transfer of ra8yasylum-
seeker and his 11-year-old son to Greece by oifdet May 2010 - 3 L 629/10.KS.A.
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about detention to secure Dublin transfers to Grdkat detention must not be ordered
in these cases and referred to the FCC decisionshvdtopped Dublin transfers to
Greece”

36.In Ireland, the High Court ruled in October 2009 that absensk of a violation of
Article of the ECHR, a Member State is not obligedrefuse transfer where here is
evidence that another Member State is not complhyiitly its obligations and that it was
for the European Commission to address this m&t€m 11 February 2010, three
applicants contesting their transfer to Greece wgnanted leave to appeal to the
Supreme Couft' The key point of contention between the partiethéscontent of the
"sovereignty clause”, which according to counseltfee Minister is relevant only if
Article 3 of the ECHR is in play, and accordingdmunsel for the applicants is also in
play for broader concerns about reception condti@ecess to the procedure, and the
asylum procedure itself. On 2 March 2010, the Higlurt approved the wording of the
point of law to be appealed to the Supreme Couftlbsvs:
On the assumption that issues relevant to Artictf $he ECHR do not arise,
what is the extent of the obligation or entitlementthe part of the Office of the
Refugee Applications Commissioner, pursuant to CibuRegulation (EC) No.
343/2003, to assess whether the Member State paicrearesponsible for taking
back an applicant for asylum status operates alurasgystem which fails to
accord with the obligations of that Member Statespant to that Regulation?
Numerous injunctions against transfers from Irelemdreece have been put in place
pending a decision in this case.

37.Pending a decision from the Supreme Court andew \of the growing number of

injunctions against transfers to Greece, anothee eaas brought before the High Court
in May 2010 with a hearing scheduled for 22—24 Srkhis case joins those of four
single men in their 20s from Afghanistan, Algerradran who had secured injunctions
preventing their transfer to Greece sincefhieza judgment. UNHCR is intervening as
amicus curiaen this case.

38.In Switzerland, a judgment of the Federal Administrative CourtFebruary 2010

stated that the practice of the Federal OfficeMagration (FOM) on the use of Article

3(2) in the context of transfers to Greece, wa®kews:
... [T]he FOM uses the sovereignty clause for certaitegories of vulnerable
persons, because there is evidence that Greedemnaientifies these persons
nor takes necessary steps to protect them. Oldsompe families with minor
children, unaccompanied minors, and persons who @ependent on
considerable medical aid are seen as particuladipevable. This modus
operandi is in line with current practice on the a$ the sovereignty clause for

% See Bundesgerichtshof (Federal Court of Justice—F@Ider V ZB 172/09, 25 Feb. 2010, at
http://www.asyl.net/fileadmin/user_upload/dokuméb®807.pdf Some Federal States in Germany have already
advised their respective aliens' authorities taxgeahe previous practice of using administratigeedtion for Dublin
transfers and to stop doing so in Greek caseshergtounds that such detention is no longer waethias the
prospects for a “successful” transfer are very kmal

®0 Mirza and Others v. Office of the Refugee Appliati Commissioner (ORAC) and the Minister for Equality
Justice and Law Refornireland, High Court, 21 Oct. 2009, tgtp://www.unhcr.org/refworld/docid/4bfd08022.html
®1 Tigist Mamo (AKA Eden Mamo) v. ORAC & AridRecord No. 2008/1243/JiRamazan Hussein Mirza v. ORAC
& Anor / Record No. 2008/1242/JBryalay Abrahimi v. ORAC & AnarRecord No. 2008/1278/JR, Ireland, High
Court, 11 Feb. 2010.

62 M.E. and Others v. ORAC and the Minister for Justitguality and Law Reform
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specific groups of persons of other Dublin Statesgsh as Germany, Austria,
Finland, Belgium and Norwaf?.

39.UNHCR was subsequently informed that a leadingsileciis pending before the

Swiss Federal Administrative Court as to whethed amder what conditions it is

mandatory for Switzerland to apply Article 3(2) time context of Dublin transfers to

Greece. While this appeal is pending, the court swespended all such transfers to
Greece if applicants lodge an appeal. This hastée@d series of court decisions
suspending transfers to Greece.

40.In the United Kingdom, there is a statutory presumption of safety thigiukates
that various listed States (encompassing DubliteSyawill not persecute or remove an
individual in breach of the 1951 Convention and #ihlisted States are to be regarded
for the purpose of the determination by any persaibynal or court as countries that
will not subject an individual to torture or inhumar degrading treatment or remove an
individual in breach of the ECHE.There is no appeal right against a designatioa of
case as a third country case, but an applicantchaflenge the decision by way of
judicial review, which in practice suspends transfhile the judicial review is being
considered. Given the statutory presumption oftgaf®urts which have concerns can
only issue a declaration of incompatibility witrethluman Rights Act 2008 and wait for
Parliament to remove Greece from the list of safentries. There is no policy or formal
guidance by the Secretary of State for the HomeaBem®nt on the use of Article 3(2)
of the Dublin Il Regulation.

41.In May 2009, the House of Lords ruled in the cab&ecretary of State for the

Home Department (Respondent) v. NasSettiat in order for removals from the UK to
be held to be in breach of the UK’'s ECHR obligasidthe UK courts require evidence
of removals from Greece contrary to Article 3 oé tECHR and are not necessarily
concerned with treatment within Greece.

42.A further case,R. (Najibullah Saeedi) v. Secretary of State foe tHome
Department brought before the England and Wales High Caousdarly 2010, is based
on developments since this judgment and is condewith both risk ofrefoulement
from Greece and treatment within Greé&dn his judgment on 31 March, the judge
declared himself unable to impugn the admissibiégision inK.R.S. v. UK” and the
House of Lords' judgment iNasseri He found that the Secretary of State was

8 Judgment of the Swiss Federal Administrative Cowtt, Feb. 2010, E-5841/2009, in German at
http://relevancy.bger.ch/pdf/azabvger/2010/e_058809 2010 02 02 t.pdf at p. 8 (unofficial UNHCR
translation), summarizing in its statement of fates input of the FOM and stating that the applidanquestion
would not fall under these categories. The couitsiecision did not go into the substance ofddee as it ruled that
the Swiss administrative practice already violateicle 29a of the Swiss Federal Constitution anticte 13 of the
European Convention on Human Rights so that a dec@iothe substance was not necessary at this sfape
procedure. The reason for this was that the applidésappeared in Greece after his removal in 3@mte and
neither UNHCR nor the Greek Refugee Council nor theetsiauthorities had been able to trace him. Inrdgard
the court stated that the fact that it was impdssib trace the person after the transfer brougatdourt to the
conclusion that an effective legal remedy wouldthiese cases include the effective possibility togtented an
interim measure prior to the transfer.

6 Asylum and Immigration (Treatment of Claimants) 2604, Sch 3, Part 2, para. 3.

® Secretary of State for the Home Department (Respuh¢. Nasseri (FC) (Appellan{R009] UKHL 23, 6 May
2009, athttp://www.unhcr.org/refworld/docid/4a0183342.html

%8 R. (on the application of Saeedi) v. SecretarytafeSor the Home Departmerji2010] EWHC 705 (Admin), High
Court (England and Wales), 31 March 2010, Hatp://www.unhcr.org/refworld/docid/4bb374b62.himivith
UNHCR's submission of 15 Feb. 2010 in the casgtpt//www.unhcr.org/refworld/docid/4b83fceb2.html

67 See above footnote 11.
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"generally entitled" to transfer an asylum-seekethie Member State identified under
the Dublin Regulation as the State responsibled&iermining the claim for asylum.
Three exceptions to this general entitlement wérevfiere the transfer "would be
incompatible with the European Convention on HuRaghts, for example, because of
the risk that the Member State will onwardsfoule them in breach of their Article 3
rights”; (i) where "the asylum seeker makes a humghts claim, on grounds other
than an alleged risk of onwardfoulementfrom the Member State in question and the
Secretary of State is satisfied that the humartsiglaim is not clearly unfounded"; and
(i) where it is necessary to assume responsjbitir assessing the case to avoid a
breach of "fundamental rights as recognized inEbeopean Union®® He found that
these exceptions did not apply in the case at hand.

43.Regarding "the Dublin Regulation, in particular teevereignty clause, Article
3(2)", the judge found that it "must be interpretmatd applied in the context of the
Common European Asylum System and of fundamengitsi as recognised in
European Union law", but that:
It is Greece’s responsibility to implement the pstans of the constituent
instruments in its own territory just as it is taited Kingdom’s. To require the
Secretary of State to exercise the Article 3(2cmiBon to make good any
deficiencies in Greece’s compliance with the ddéfdraspects of the Common
European Asylum System would be, in a sense, i@ the purpose of the
Dublin Regulation. As indicated earlier one of psirposes is to prevent
secondary movements of asylum seekers causedfeyedites in the conditions
in different Member States. If a failure of a Memi&tate were a reason to
exercise the Article 3(2) discretion, it would encage forum shopping and lead
to delay in the determination of claifts.

44. An appeal to the Court of Appeal and a possibleregfce to Court of Justice of the
EU is due to be heard in July. In the meantim&as announced in early May 2010 that
the Government had proposed to forestall furtheemsiers to Greece in cases that were
already lining up behin8aeedipending the outcome of the appeal.

C. Use of Rule 39 interim measures before the European Court of Human Rights
to stall Dublin transfersto Greece

45.A growing level of concern regarding the legitimayDublin transfers to Greece
can perhaps also be shown by the increasing nuofliRule 39 requests made to the
European Court of Human Rights for interim measuoestay transfers to Greece. In
2009, there were approximately 500 such requelsésvast majority of them being
made from May 2009 onwards, and approximately 65cpat of them were grantéd.
Between January 2010 and the end of April 2010yradd265 Rule 39 requests to stay
transfers to Greece were made and approximatepei tent of them were granted.

68 SeeSaeedjudgment,bid., paras. 159-160. The judgment is among a numbesceht judgments referring to the
right to asylum as set out in Article 18 of the Gaaof Fundamental Rights of the EU, which becargallg binding
when the Treaty of Lisbon entered into force onet.[2009.

8 See Saeedijudgment, ibid., para. 151, citing as authoritgalahadin Abdulla and Others v. Bundesrepublik
DeutschlandC-175/08, C-176/08, C-178/08 and C-179/08, Court Juktice of the EU,2 March 2010, at
http://www.unhcr.org/refworld/docid/4b8e6ea22.html

" Some requests may be renewed requests regardisgiie person.
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46.At the beginning of June 2010, there were some @&fks relating to Dublin
transfers to Greece pending before the Europeamt @btiuman Rights. Among these
are four cases in which UNHCR is intervening: $iharifi and others v. Italy and
Greece’ (i) X.B. v. France and Greed®ctober 2009); (iiiAhmed Ali v. Netherlands
and Greecg? and (iv)M.S.S. v. Belgium and Greedhe latter case is due to be heard
by the Court's Grand Chamber in September 2010samadderstood to be the lead case
on this issué?

D. Member State practice in assuming responsibility for cases under the
" humanitarian clause"

47.Member States may also assume responsibility feessing a claim under the
"humanitarian clause" set out in Article 15 of tRegulation, although some States
appear reluctant to accede to requests that fami#ynbers and other dependent
relatives be brought together and that one Staganas responsibility for examining

their asylum claims.

48.In Belgium, the appeal against the transfer to the Netheslahd Rwandan asylum-
seeker, whose two sisters had been living in Beidior 10 years, had been recognized
as refugees and had Belgian nationality, was mjeoh the grounds that these family
members did not fall within the family definitioetsout in Article 2 of the Regulatidf.
Similarly, the appeal of a Congolese asylum-seekitr an uncle and sisters in Belgium
was rejected with reference to caselaw of the EanpCourt of Human Rights on
Article 8 ECHR, requiring that family links be pexisting, real, sufficiently close and
involving a life in common, financial dependence,continued relations between a
father and his childref?.In another case, two adult sisters, one of whamnedly had

a history of brain cancer requiring continuing noadlireatment, were twice transferred
from Belgium to Poland under Dublin Il, despiteeintentions by UNHCR and the
Belgian Committee for Aid to Refugees (CBAR), aneérethough a dozen members of
their family including their mother and brother werecognised in Belgium. On the
third occasion, after further interventions, théeAk' Office decided in autumn 2009 not
to seek to transfer the sisters, who had once agaimed to Belgium®

49.In France, it should be noted that the sole clarificationtfte implementation of the
Dublin 1l Regulation is &irculaire issued by the Interior Affairs Ministry in Decentbe
2003. Considering the complexity and inherent texdiity of the Regulation which
have since become evident, this situation has actjme resulted in a discrepancy of
interpretation of the provisions of the Regulation different French prefectures, in
particular, but not exclusively, concerning the lempentation of Article 15 of the
Regulation. As regards jurisprudence, the ConsEilatl has upheld the appeal of an

"L UNHCR, Written Submission by the Office of the United dtatiHigh Commissioner for Refugees in the Case of
Sharifi and others v. Italy and Greece (Applicatidvo. 16643/09),0October 2009, Appl. No. 16643/09, at
http://www.unhcr.org/refworld/docid/4afd25¢32.html

2 See above, footnote 42.

73 In this context, it was reported in early May ttts Belgian State Secretary for Asylum and Migratiad decided
temporarily to halt Dublin transfers of AfghansGoeece with the result that Afghans currently hieldlosed centres
in Belgium pending such transfers began to be reteas

4 Judgment No. 151.203, Belgium, Conseil d'Etat, 10.12605.

S Judgment No. 167.145/24.855, Belgium, Conseil d'BiatNov. 2005, rejecting the appeal of someoné it
uncle and sisters in Belgium.

8 pliens' Office, Belgium, Cases No. OV 5.853.008 &vp. OV 5.853.006, daughters of Case No. OV 5.8%5.3
and step daughter of case No. OV 6.433.791.
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asylum-seeker facing transfer to Austria on theugds that to do so would constitute a
violation of his right to respect for family lifend/or to his right to benefit from an
assessment of his asylum claim in a procedure infocmity with necessary
guarantee$’ The Conseil d'Etat has also ruled that the natiotfamily member" for
the application of Article 15 of the Dublin Regudat can be broader than the restrictive
definition set out in Article 2 of the Regulatidmyt that the appellant must demonstrate
the reality and the intensity of the existing faminks.”® It seems, however, that the
prefectures do not always take into considerati@njurisprudence of the Conseil d’Etat
andtribunaux administratifsegarding Article 15.

50.In Germany, the sovereignty clause or interim measures ag&noblin transfers
have also been applied in cases where medicalsissuextended family links were at
stake especially in cases where Article 15(2) a)dapplies”’ Recently, the Berlin
Appeal Court argued that the fact the applicant reagiving psychotherapy and was
dependent on the support of his brother who livedsermany could be a reason for
Germany to make use of the sovereignty cl&l€urrently, an appeal is pending on the
guestion as to whether the sovereignty clause brispplied if medical reasons do not
allow a Dublin transfef*

g SeeNikoghosyan c. Préfet du Rhomé® 261913, France, Conseil d'Etat (CE), 25 Nov.3200Q considering on the
other hand that both the Dublin Convention and tiwlib Regulation allow any Member State, on humaiaita
grounds and with the individual's consent, to exana request for asylum which would not fall totthiember State
under the applicable criteria and that when M.Ysaced with the alternative either of leaving faisiily to pursue
his asylum claim in Austria, or of having his claamsessed in his absence for an indeterminatedpefitme, the
above-mentioned reasoning of the Rhone authoritiestituted a serious and manifestly illegal viaateither of his
right to respect for family life or his right tofall examination of his asylum claim in conformityith the guarantees
which should be applied." Unofficial UNHCR transtatiof "... Considérant d'autre part que tant la Cotive de
Dublin que le reglement communautaire du 18 fé\23 réservent la faculté de tout Etat membrerdeduler pour
des raisons humanitaires avec I'accord de l'iréérésl'examen d'une demande d'asile qui ne lambe pas en vertu
des critéres applicables: qu'en plagcant M.Y. deValiérnative, soit de quitter sa famille pour wmir sa demande
d'asile en Autriche, soit de voir celle-ci examirg® son absence pendant une durée indéterminéeqisems
susmentionnées du préfet du Rhdne ont porté ueetatyrave et manifestement illégale, selon leswsa son droit
au respect de la vie familiale soit a son droibdeéficier d'une procédure d'examen de sa demaasitectonforme
aux garanties qui doivent s'y attacher." This pamsitvas confirmed in the Conseil d'Etat's Judgmemt 263501, 15
July 2004.

8 See e.g. Judgment No. 281001, France, ConseiltdEfane 2005; Judgment No. 326997, France, Couli&edt,
17 April 2009. In the latter case, the court fouhdt the applicant could be transferred to Polaechbse he had
failed to show an effective family life with his fgiand he was not the father of her three children.

9 This has been a regular but limited practice #en¢ years. See e.g. the judgment of the admitiistreourt (AC)
of Dusseldorf, 18 K 718/09.A, 10 Dec. 2009 rulitgtt Germany must make use of the sovereignty claithe
respect to family life and AC Saarland, 2 L 1558/28,0ct. 2008, which ordered an interim measurase the
family links had not been taken duly into accoumthie context of the sovereignty clause. In anadleersion, a court
ordered an interim measure against a Dublin transféhe Czech Republic because the decision notatemse of
the sovereignty clause had not taken duly into @etthat in this particular case there was an acbesrier to the
asylum procedure in the Czech Republic which wouldbeoin compliance with the ECHR, AC Schleswig-Holstei
6 B 32/09, 7 Sept. 2009. Interim measures againslibtransfers for humanitarian reasons withoukitig these
reasons to the use the sovereignty clause have drélened e.g. by AC Disseldorf, 1 L 40/10.A, 21 J2010
(respect of family life; re-entry to Germany), HaghAdministrative Court Niedersachsen, 4 ME 14/10,Jan. 2010
(respect of family life), AC Hanover, 13 B 6047/09, Dec. 2009 (best interest of the child), AC Wirzhw 5 K
07.30121, 26 July 2007 (respect of family life), M&imar, 7 E 20173/09 We, 11 Dec. 2009 and AC Diisskld1
K 3831/07.A, 30 Oct. 2007 (both medical reasonsle Federal Office for Migration and Refugees (thenta
refugee status determination authority) has likewimade use of the sovereignty clause in such &ihgin a limited
number of cases.

8 see Berlin AC, Order of 23 April 2010, VG 34 L 88Apat
http://www.asyl.net/fileadmin/user_upload/dokuméhi®20.pdf

81 This had been approved by AC Braunschweig, judgmied8 Jan. 2010, see Niedersachsen Higher Adratiisr
Court, order of 9 March 2010 to admit the appeal, 2A 97/09, at
http://www.asyl.net/fileadmin/user_upload/dokuméh@®88.pdf
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51.In Iceland, the Directorate of Immigration decided on 9 Felbyu2010 not to
transfer a father and daughter from Iran to Latwid to assume responsibility for
assessing their claims. Transfer of the pair, wlaimed to have been detained and
subject to physical and sexual violence in Iranuddave resulted in their separation
under reception arrangements applying in Latvia iantheir possible detention, which
UNHCR indicated in an intervention on their behatiuld cause them, as victims of
torture, undue hardship.

52.In Switzerland, the Federal Administrative Court has identifieded for clear and
transparent criteria regarding the use of the sagety clause for humanitarian reasons.
In several decisions, it has therefore overturrem first instance decision where the
Federal Office for Migration (FOM) had not givenffatient reasoning as to why the
sovereignty clause was not used and ordered the teOdassess the case.

E. Conclusion

53.This Note indicates that States accept that asgeekers with particular
vulnerabilities require special scrutiny. In suases, transfers of such individuals under
the Dublin Il Regulation are much less likely td&eaplace. Additional concerns also
arise in the Greek context, given the lack of acfiaming asylum procedure and the
lack of reception facilities there, as well as tisk of return to Turkey from Greece.
National practice regarding Greek transfers vagege widely. Some courts have
generally endorsed transfers to Greece on grourasding that the country must be
presumed to uphold its international obligatioihsit trelevant EU Directives have been
transposed into national law, and that it is foe tBuropean Commission to address
shortcomings in implementation of the RegulatiorGireece. Others have ruled against
transfers to Greece on grounds including that tesaavould constitute, or result in,
violations of international and ECHR human righdigations, both as regards possible
onwardrefoulementand as regards treatment in Greece, and/or @wasfar would not
permit access to a fair and efficient asylum procedwith sufficient safeguards to
ensure respect for the right to asylum.

54.Court decisions appear increasingly to refer toltteader context of the operation
of the Dublin Regulation. This includes not onlyfferences to the presumed proper
implementation of the Regulation and especiallyrdsponsibilities of the State deemed
prima facieresponsible under the Regulation, but also tossipte need for solidarity
among EU States and for respect for the right ytuas under Article 18 of the Charter
of Fundamental Rights and the right to an effectegal remedy. The jurisprudence
nevertheless remains unsettled. Judgments by b@&thEtropean Court of Human
Rights and the Court of Justice of the Europearobdmay be necessary to clarify the
proper interpretation of both bodies of law, aslvasl obligations under international
refugee law. In the meantime, a growing numberrahdfers to Greece have been
postponed, whether as a result of government polid¢iirough interim measures before
the European Court of Human Rights.

UNHCR Brussels, 16 June 2010
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