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Mr. President, Distinguished Judges,

Introduction

The Office of the United Nations High Commissiof@r Refugees (UNHCR) thanks
the Court for authorising UNHCR to intervene ash@dt party in the present case,
including in today’s hearing. It is an honour foejas a legal adviser within the

Bureau for Europe, to represent UNHCR on this docas

The Statute of the Office was adopted 60 yearskagthe United Nations General
Assembly and it confers responsibility on UNHCRstapervise the application of
international conventions for the protection of ugdes. This supervisory
responsibility extends to the 1951 Convention ne¢ato the Status of refugees and its
1967 Protocol.

The present case is of particular interest to UNHIEBoncerns a type of accelerated
asylum procedure, which affects the extent to whiuh respondent state complies
with its obligations under the 1951 Convention,particular thenon-refoulement
obligation. While this instrument does not speadiliig regulate the asylum procedure,
the enjoyment of the rights it provides for regsitkat the States Parties establish fair
and efficient asylum procedures, which allow thenidentify the persons in need of

international protection.

Indeed, UNHCR recognizes that accelerated asylumceplures may facilitate the
examination of clearly abusive or manifestly unfded claims. This Court ruled that
the mere fact of resorting to such procedures is inoitself contrary to the

requirements of Article 13 of the European Comantf Human Rights (ECHR).

However, UNHCR notes that many European States leatablished accelerated

! See Conclusion n° 30 of the Executive CommittethefUNHCR.
2 ECtHR, Sultani v. France, 20 September 2007, para. 65.



asylum procedures based on an excessively widepietation of the concepts of
clearly abusive or manifestly unfounded claimsthis regard, we underlined in our
initial written observations that the mere factlofiging an asylum application in
administrative detention, including after the nottion of an expulsion order, should

not be sufficienper seto establish its unfounded or abusive character.

Moreover, UNHCR notes that the timeframes and guees in these procedures vary
greatly across Europe. Furthermore, they are ofteufficient to allow the applicant
effectively to demonstrate his or her internatigmtection need and to benefit from
a close and rigorous scrutiny of his or her claiithin a fair and efficient procedure.
UNHCR documented some of these disparities andidatiies in a study published
in March 2018 mentioned in our updated written observations.

The two procedures at stake in the present caeet,ah several respects, these gaps.
Indeed, notwithstanding a number of safeguards,atteelerated asylum procedure
and the expulsion procedure do not always allowafctose and rigorous scrutiny of
the protection need of persons claiming asylumdmiaistrative detention, before
they are deported. In other words, the availabtegaures do not guarantee that the
principle ofnon-refoulement is effectively respected, notably, where thera sk of
violation of Article 3 ECHR.

Allow me, first, to outline the main concerns of HNR pertaining to the accelerated
asylum procedure in administrative detention. I #ién point out the insufficiencies
of the remedy before the administrative judge witthie expulsion procedure.

Mr President, Distinguished Judges, as to the araeld asylum procedure in

administrative detention in France:

Firstly, the conditions under which the applicanistlodge his or her claim with the
Office francais de protection des réfugiés et agedr (OFPRA) impose patrticularly
strict obligations on the applicant: the claim mibstsubmitted in French within five

¥ UNHCR, Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and
Practice - Detailed Research on Key Asylum Procedures Directive Provisions, March 2010, available
at: http://www.unhcr.org/refworld/docid/4c63e52d2.html




days. However, the applicant does not have acaess translator paid by the
authorities at this crucial stage of the prepamatd the claim. In UNHCR’s view,
such conditions can undermine the ability of thepligant, in administrative
detention, to argue the well-foundedness of hisercase. This is all the more so,
given the specific vulnerability of the asylum-seethat this Court recognized due to
“everything he had been through during his migratimd the traumatic experiences

he was likely to have endured previously”.

Secondly, the time frame of 96 hours within whitle tOFPRA must examine the
claim does not necessarily allow it to undertakasel and rigorous scrutiny. This
timeframe is fixed by the Code d’Entrée et de Séjdes Etrangers et du Droit
d’Asile, which does not provide for any derogatiétfowever, the OFPRA indicates
in its 2010 report that the average time framedal dvith asylum claims lodged in
administrative detention is 4 days, therefore sstygg that, in practice, it does
derogate from the maximum 96-hour time frame. listis the case, UNHCR
guestions on which legal basis such derogatioraseth and recalls that, according to
this Court, the remedy required under Article 13trhe effective” in practice as well
as in law® Furthermore, according to UNHCR, it demonstrakes the 96 hour time
frame is not viable. This is particularly the casgh regard to complex asylum
applications. In this regard, UNHCR underlines,®@nwre, that the claims lodged in
administrative detention are not necessarily alusiv manifestly unfounded. The
OFPRA itself recognizes in its 2010 report that itheased number of first claims
being dealt with under the accelerated asylum phaee weighs heavily on its

adjudicating work.

Thirdly, the remedy before the Cour nationale doitdd’asile (CNDA) cannot
compensate for the deficiencies of the proceduferbghe OFPRA since it lacks
suspensive effect. The applicant may thereforedpoided before the CNDA delivers
its judgment. In 2010, taking all the asylum praged together, this specialised court
annulled more than one negative decision of the ¥ five. In UNHCR'’s view,

the premature deportation of the asylum seeker timaefore, in some cases, be at

* ECtHR,M.SS v. Belgiumand Greece, 21 January 2011, para. 232.
®> ECtHR, Gebremedhin v. France, 26 April 2007, para. 53.
® OFPRA,Rapport Annuel 2010, p. 15.



odds with thenon-refoulement principle. Let us recall that, in the present cdke
applicant could stay on the territory until the idan of the CNDA only due to the

granting of interim measures by your Court.

Mr President, Distinguished Judges, | would likeitmlerline now some of UNHCR’s
concerns regarding the possibility for the asyllaker, in administrative detention,

to challenge the expulsion order before the adrmnatise judge.

Such remedy may, in some respects, appear to leetieff in theory. However,
UNHCR submits that it does not allow, in practita, a close and rigorous scrutiny
of the protection need of the persons concerned mgtter of fact, this is confirmed
in the present case: indeed, the CNDA granted esfgtatus to the applicant whereas
the administrative judge had rejected his clainthe first place. The fact that the
administrative tribunal only examines the claim endirticle 3 ECHR is not

sufficient to explain such a different assessment.

Firstly, the timeframe within which the applicanust exercise the remedy before the
administrative tribunal is even shorter than in Hueelerated asylum procedure in
administrative detention - only 48 hours insteafive days for submitting a claim to
the OFPRA. Moreover, while in theory the applicenéntitled to an interpreter, this
right is difficult to exercise in practice. Indedtie applicant must submit an express
request to the president of the administrativeutrdd. However, the applicant is not
always informed about this possibility. Furthermothe constraints highlighted
previously are equally problematic at this staglke Bpplicant must, in particular,
request an interpreter within a very short timeniea Finally, should he or she be
assisted by an interpreter, the interpreter lattdy intervenes during the hearing
before the administrative tribunal. As for the sudgsion to the OFPRA, the applicant
is therefore not assisted by a translator durimgwhtten phase of the preparation of
his or her remedy. However, during this phase,ajmglicant must articulate a story
which is often traumatising in a language that lesbe does not necessarily
understand and within an excessively short perfodhee. In addition, the applicant
faces material and procedural difficulties in teraisadducing evidence. This Court



recognized the specific situation of the asylumkseein this regard. These

difficulties are exacerbated by the fact the agplicis held in administrative
detention; and UNHCR considers that the combinatibthese factors necessarily
affects the capacity of the asylum-seeker to comeat his or her protection needs

before the administrative judge.

Secondly, the administrative judge is not in a fasito examine the claim as
rigorously as possible within 72 hours, all theslegen it is a first application which
is often badly or not substantiated due to the ttaimés mentioned previously. This
Court itself has expressed the difficulties it faoghen dealing urgently with an
interim measure request, where the Court consitiatsit does not examine the case
in-depth® The assessment, on the merits, that the admitivstfadge must conduct

within 72 hours is therefore all the more difficult

Thirdly and lastly, UNHCR notes that the remedydbefthe administrative tribunal
does not have automatic suspensive effect evergndrethe French territory. Indeed,
the derogatory rules applicable in Guyana and StiMarovide that the expulsion
order can be implemented immediatelyNHCR further submits that the suspensive
effect of the administrative remedy provided by gemeral rules is not sufficient. In
this regard, UNHCR shares the assessment of the @otne M.SS ruling that “the
requirement flowing from Article 13 that executiaf the impugned measure be
stayed cannot be considered cannot be consideradsabsidiary measure, that is,

without regard being had to the requirements camegrthe scope of the scrutinif.

In terms of the scope of the scrutiny, the CNDAnsgenore suitable for examining
the claim as rigorously as possible. As a mattefaof, the CNDA is a specialised
court which rules collegially and conducts a fudiew of all the factual and legal
aspects as they have been established on the dee thie CNDA delivers its

decision.

" ECtHR, Said v. the Netherlands, 5 July 2005, para. 49.
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° See Atrticle L 514-2 of the CESEDA and, on thanpahe report of the Cour des Comptes of
February 2011, p. 3.
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Conclusion

Mr President, Distinguished Judges, in the lighttlod above and of its written
observations submitted in the present case, UNH&HRimMms that the accelerated
asylum procedure in administrative detention dassnmeet all the requirements of a
fair and efficient procedure and does not allovpanticular for a close and rigorous
scrutiny of the international protection need & ffersons concerned. Moreover, the
remedy before the administrative tribunal withire texpulsion procedure does not

guarantee such scrutiny.

In the present case, this Court filled a major gafhe national system, namely the
absence of suspensive effect of the remedy bef@eCNDA, in granting interim
measures in order to allow the applicant to renoainthe territory until the end of the
asylum procedure. However, UNHCR shares the viefvthis Court, which has
recently underlined in a statement that it is primétates’ responsibility to provide
at the national level for “remedies with suspens{fect which operate effectively
and fairly, in accordance with the Court’s case;lamd provide a proper and timely
examination of the issue of risk’. More recently, the Declaration of the Izmir
Conference reflects in substance this recommendatigth reference to the

subsidiarity principleé?

UNHCR hopes that this recommendation will be impabed in law and in practice
in order to remedy, across Europe, the difficultiased by many asylum-seekers
whose claims, although they are often founded, @m@cessed through unfair
accelerated procedures.

Mr President, Distinguished Judges, | thank youwtmr attention.
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