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|. BBEJEHUE

A. B COOTBETCTBMM C NPUMEHUMbIMIA KOPUANYECKUMI MPUHLMNAMU U HOPMAMK, NIULIO, NPU3HaHHOE BexeHLeM
roCy4apcTBOM Ha OCHOBaHWW monoxeHun KoHseHumn 1951 roga o cratyce 6exeHues u [potokona 1967
roga, kacatouerocs cratyca 6exeHues (nanee — «KoneeHuns 1951 roga»), u/mwnm no pewenunio YBKE OOH
“MetoLLee CTaTyC «MaHAaTHOro GexeHUa», MOXET NUWUTLCS cTaTyca OexeHUa TONMbKO B CIyyYae Hanmmuums
onpegenexHbIX ycnosuin. Heobxoaumo npu 3TOM pasnnyaTh Creaytowme Tpu KaTeropui Takux fnL;

()  Jlmwenune craTyca: pelweHWe O MPUSHAHWWM HEQEMCTBMTENbHbIM CTaTyca OexeHua, KOTOpblA He
[ormkeH 6bin GbiTb BoobLLe NpegocTaBneH. MonoxeHne o NULLEHNN CTaTyca 3aTparvBaeT peLleHne o
NpefoCTaBNeHUN CTaTyca, CTaBLUEe OKOHYATEmbHbIM, T.€., B [AHHOM Cryyae JMLIEHME cTaTyca He
NoanexuT anennsuum unu nepecmotpy. B pesynbtate cratyc GexeHua aHHynupyeTcs C Aatbl
nepBOHAYanbHOro PeLLEHNs O NPeaoCcTaBNeHUN ctatyca (ab initio umm ex tunc — ¢ camoro Havana unm
C TOro BpemeHu).!

(i)  Otmena craTyca: B3sATME Hasaj cTaTyca OexeHua B CUTyauuu, KOrAa OMpeAeneHHoe nuuo
COBEPLUAET AesiHue, koTopoe noanagaeT nog aenctene Ctatbn 1F(a) unu 1F(c) KonseHumn 1951 roga
rnocrne npu3HaHusa JaHHoro nuua BexeHueM. OTO peLleHne oTHoCUTCA K ByayLlemy BpeMeHu (ex nunc
— C HaCTOALLEro BpemMeHn).2

(i) NpekpaweHue cTaTyca: OKOHYaHME AEMCTBMA CTaTyca OexeHua B COOTBETCTBMWM cO cratbein 1C
KoHBeHumn 1951 roga, nockonbky MexayHapoaHas 3awumta He siBnseTcs Gonee Heobxoanmon wnm
OnpaBAaHHOM Ha OCHOBaHWM OMpefesnieHHbIX A0OPOBOSbHbIX AEACTBUIA 3aNHTEPECOBAHHOMO NULIA UK
KOPEHHOrO M3MEHEHMsI MOMOXEHWS, CYLLECTBYIOLLEr0 B CTpaHe rPaAaHCKOW NpUHAANEXHOCTY.
MpekpalLeHre JeNCTBIS CTaTyca HacTynaeT B OyayLlem (X NUNC — C HAaCTOSLEr0 BpeMeHHM).3

B. BblweynomsHyTble 060CHOBaHMS [N NPeKpalleHns MEeXOyHapoaHOW 3awnTbl OexeHUEeB He [LOSMKHb
OWKOOYHO CMELLIMBATLCA HU C MOSIOXEHWEM O BbICHIIKE B COOTBETCTBMM CO CTaTbeil 32, HW C noTepen
3alWmTbl OT NPUHYANTENBHOTO BO3BPALLEHUS B CTPaHY, 13 KOTOPOW AaHHOE NULO npubbino, B COOTBETCTBUM
co cratbei 33(2) KonseHummn 1951 roga. Hu B 0HOI 13 3TUX cTaTel He npeaycMaTpUBaETCs NoTeps cTartyca
OexeHua Tem nMUOM, KOTOPOe B MEpuod MepBOHaYanbHOrO NpefocTaBreHus emy crartyca GexeHua,
YAOBNETBOPSNO KPUTEPUSIM NPEAOCTaBNEHNS cTaTyca bexeHua, 3akpenneHHbIM B KoHseHummn 1951 ropa.*

C. B «KoMMeHTapusix COAEpXaTcs MnpaBOBble OCHOBbI MULIEHWS cTaTyca OexeHua, NpeaoCcTaBneHHOro
rocygapctsom B cootBeTcTBuM ¢ KoHBeHumeir 1951 roga. B Tekcte KoMMeHTapusi TEPMUHbI «NULLIEHUE
cTaryca» W «0TMeHa cTaTtyca» UCnonb3ytTes Tak, kak 3TO OnpefeneHHo B naparpade 1 Bbile. YCnosus u
KpuTEpUW NULEHMs cTaTyca bexeHueB paccmaTpusaiotcs B PykoBoactee YBKE OOH no nnweHuio cratyca’®,
a COOTBETCTBYIOLME MOMNoXeHus ob oTMeHe cTtaTyca — B PykOBOACTBE MO MCKMKOYAIOWMM MOMOKEHWAM
KoHBeHLmK. 6

[l. OBLUNE COOBPAXEHWA U NMPABOBBIE MPUHLIWMbBI

A. 00wwue coobpaxeHus

4. Tpobrembl, CBA3aHHbIE C NULLIEHMEM Kakoro-nnbo nuua ctatyca BexeHLa, BO3HUKAKOT B TOM Cryyae, koraa
CYLLECTBYIT OCHOBAHMS ANs PacCMOTPEHUS BOMPOCA O TOM, YTO [aHHOE NULO, NpU3HaHHOe OexeHUem B

1 Cmotpu YBKB OOH, Pykogodcmeo no npouedypam u kpumepusm onpedeneHusi cmamyca 6exeHues, 1979, nepeusgaHo B XKeHese,
snBapb 1992 r. (nanee «Pykosoacteo YBKB OOH»), mywkT 117. CmoTpm Takke S. Kapferer, Cancellation of Refugee Status, UNHCR Legal
and Protection Police Research Series, Department of International Protection, PPLA/2003/02, March 2003.

2 Cmotpn UNHCR, “Guidelines on International Protection: Application of the Exclusion Clauses: Article 1F of the 1951 Convention to the
Status of Refugees’, HCR/GIP/03/05, 19 August 2003 (ganee “Guidelines on Exclusion” — «PyKkOBOACTBO MO WCKIOYEHUIO») U
npunaraemble gokymeHT “Background Note on the Application of the Exclusion Clauses” (nanee “Background Note on Exclusion” —
«KoMMeHTapuit 1o Npeanockiikam UCKMKYeHHs»), B 0cobeHHOCTM naparpadbl 11 n 17 nocriesHero AoKyMeHTa.

3 Cmotpu cnepyrowume gokymeHTsl: UNHCR, “Guidelines on International Protection: Cessation of Refugee Status under Article 1C(5) and
(6) of the 1951 Convention relation to the Status of Refugees (the ‘Ceased Circumstances’ Clauses)”, HCR/GIP/03/03, 10 February 2003;
UNHCR, “The Cessation Clauses: Guidelines on their Application”, 26 April 1999; UNHCR, “Note on the Cessation Clauses”, 30 May 1997,
UNHCR, “Discussion Note on the Application of the ‘Ceased Circumstances’ Cessation Clauses in the 1951 Convention”, 20 December
1991.

4 CmOTpM Tarke Bbile KoMMeHTapuii 0 Npeanochinkax UCKIYatLwmx cTaTel B CHocke 2, naparpad 10.

5 CMOTpM BbILLE CHOCKY 3.

& CMOTpM BbILLE CHOCKY 2.



cootBeTcTBMM ¢ KoHBeHumen 1951 roga, He OOMKHO ObINO MOMyYMThL TAKOW CTATyC BO BPEMS BbIHECEHWS
MOMNOXMTENBHOTO peLleHns. ITO NONOXEHME BO3HUKAET, KOTAA CYLLECTBYET ykasaHWe Ha TO, YTO BO BpeMs
MPUHSATUS NEePBOHAYabHOO PELIEHNS 3aSBUTENb He YAOBNETBOPAN KPUTEPUAM BKMIOYEHWS B COOTBETCTBUM C
KoHseHuuen 1951 roga, unn B TOM cnydvae, Korga no OTHOLIEHMIO K JaHHOMY NULy CrefoBano NpUMEHWUTb
UCKIOYatoLLMe NONOXEHUS 3TON KOHBEHLMK. 7

5. B npuHuune nuua, He yAOBNETBOPSABLUME YCNOBUSM NPELOCTABNEHUS UM MEXAYHAPOAHO! 3aluTbl BO BPEMst
NPU3HaHMs Ux BexeHLamn, He MOryT YTBEPKAATb, YTO MO OTHOLIEHMIO K HUM OblNo NpeaB3sTOi OTHOLLEHME
Mpu MPUHATAW PELUEHUsT O MULLEHMM UX cTaTyca OexeHua, KOTopbin Boobuwle UM He AomkeH Obin ObiTh
npepoctasneH. Llenbto KowBeHumn 1951 roga He sBnsieTcs paclumpeHue maclutaba mexayHapoaHou
3alUNTbI U PacMPOCTPAHEHNS ee Ha NNL, KOTOPbIE HE HYXOAKTCA UK He 3aCNyXXMBAKT Takon 3awwuTbl. YTobbl
COXPaHWUTb YNCTOTY onpeaeneHns BexeHua HeobxoaumMo MCNpaBnsaTb OWKWBOYHOE PEeLLEHe O NPUCYXAEHUM
cTatyca BexeHua. 310 0ObACHSET, NOYEMy NULEHME CTaTyca MONHOCTbI COOTBETCTBYET COAEPKAHMIO U
uem KoneeHumn 1951 roga, xota B npsiMoil (DOPME OHO He npedycMoTpeHo B Heit. OpHako, Kak
Pa3bACHAETCA B HWKECNEAYIWMX pasgenax, NULLEHWe cTaTyca SBMSIETCA 3aKOHHbIM TOMbKO B Chyyae
NPUMEHUMOCTM ONpeaeNeHHbIX KPUTEPUEB.

B. OO6wwe npaBoBbie NPUHLMNbI

6. lMockonbky B KonseHumn 1951 roga o cratyce 6exeHues u B npotokone 1967 roga, kacatoLierocs cratyca
BexeHLeB, cneumanbHO He paccMaTpuBaeTCs BOMPOC O NULEHWM cTaTyca bexeHua, npuMeHsiioTcs obLine
NPUHLMNBI NpaBa. XOTS Mexdy cucTeMoi obLyero npaea W CUCTEMOW rPaxQaHCKOro npaBa CyLIECTBYIOT
ONpedeneHHble pas3nuuns B AETansaX W Aaxe BHYTPU 3TUX CUCTEM — MEXAy PasnuyHbIMW CTpaHamy,
npaBoBble KpUTEPUM M TpeboBaHus, NPUMEHUMbIE BOOOLLE K NULLEHWNIO CTaTyca, UMEKOT BonbLIOe CXOACTBO.
MpaBoBasi cuctema, CO3faHHas MEXOyHapOAHbIM MpaBoM OeXeHUEB, U NpUMeHUMble oBLuMe MPUHLMNBI
OrpaHU4MBaIOT YCMOBKS, NPy COOMIOLEHUM KOTOPbIX MPWU3HAETCS 3aKOHHBIM FMLIEHWE HOPUONYECKON CUMbl
cratyca GexeHua, obecneunsas B TO e Bpems B cooTBeTCTBMM C KoHeeHuuei 1951 roga sawwuty ot
NPOMU3BOMBHOMO WNWN  AUCKPUMMHALMOHHOTO MMILEHNS cTaTyca OexeHua TeX, KTO WCMbITbIBAEeT BrOMHE
000CHOBaHHbIE ONAceHmMs CTaTh XKEPTBON NPeCcnefoBaHu.

7. Ecnu cypebHoe unu agMUMHUCTPATUBHOE peLUeHne SBMSEeTCS OWMBOYHbIM, OHO, TEM He MeHee, BCTYNaeT B
cuny n sBnsietcs 06s3aTenbHbIM NS BbIMONHEHUsS B DOMbLUMHCTBE cryyaeB. MpaBOMOYMS HA MOBTOPHOE
PaCCMOTPEHME TaKOrO PELUEHWS SBNSETCS UCKIIOYEHNEM W3 NpaBuna, KOTOPOE IMacuT, YTO OKOHYaTEeNbHOe
pelleHne ByneT ocTaBaTbCs B CUre Ha OCHOBE MPUHLMNA HELOMYCTUMOCTM MOBTOPHOMO PacCMOTPEHUS
OOHaxXbl peLleHHoro gena (res judicata). 3TOT MPUHLMA, WMPOKO pacnpoCTPaHEHHbIN B 3aKOHOAATENLCTBE U
cynebHO nmpakTMKe rocygapcTB, NpedycMaTpuBaeT, 4TO Aeno, CcTaBllee npegmetoMm  cyaebHoro
ONpEeeneHns, He MOXeT BHOBb CTaTb MPEAMETOM MOBTOPHOTO WM3y4eHUsi 3a WCKMOYEHMEM TeX 0CODbIX
06CTOATENLCTB, KOTOPbIE CMeyuManbHO NPeAyCMOTPEHbl  3aKOHOM. XOTSt  MPUHLMM - HEZONYCTUMOCTY
MOBTOPHOTO PacCMOTPEHWSt OAHaXAabl peleHHoro gena (res judicata) mpUMeEHWM Takke K OKOHYaTeNbHO
NPUHATBIM AMUHUCTPATUBHBIM PELLUEHUSM, MPeaen ero MCMomb3oBaHWs, YCTAHOBMEHHbIA NPUMEHUMbIM
HaLMOHanbHbIM 3aKOHOAATENbCTBOM M/MAM OBWMMK NMpUHLMNAMK npaBa A7 NOBTOPHOMO PacCMOTPEHUS
aOMWHUCTPATUBHBIX peLLeHnid, 06bI4HO SBHO MEHEE 3HAUUTENEH, HEXENW Takow Npeden, CyLLecTBYOWMA Ans
cyaebHbIx onpefenenuin. B cuctemax rpakaaHckoro npasa OCHOBaHMS 1 NOBTOPHOMO PacCMOTPEHMWS fena,
NpedyCMOTPEHHbIE  3aKOHOM, pacCMaTpuBalTCs Kak  «npoboi» B OPUAMYECKON MPaBOMEPHOCTY
3aKMOYNTENbHBIX aAMMHUCTPATUBHBIX PELUEHWIA, KOTOpble B MHOM Cfyyae nomelanu Obl MOBTOPHOMY
paccMOTPEHMI0 AaHHOro Bonpoca. B cygebHoi npakTuke B cucteme o6LLero npasa NpuHLMN HegonyCcTUMOCTH
MOBTOPHOTO PacCMOTPEHWSt OOHaxAbl PELeHHoro Aena (res judicata) Takke [OMKEH yCTynatb MECTO
MPUHLMNY, COTNAcHO KOTOPOMY PELUEHWS, NMPUHSATbIE OpraHOM BRacTW, AEUCTBYIOWMM 3a paMKamit CBOE
topucamnkymn (ultra vires), paccmaTpuBaoTCs Kak He UMEIOLLME KOPUANYECKONA CUMbl U MOTYT ObiTb MPU3HAHBI
HegencTBuTenbHbIMKM B Noboe Bpems. [laHHbId KOMMEHTapuin OnpedenseT YCroBus U Kputepuu Ans
nuweHmns cratyca 6exeHua, NpegoCcTaBneHHoro B peaynbTarte NPUHATUS aAMUHUCTPATUBHOMO PELLEHUS.

8. Ecnu OKOHYaTenbHO MPUHATOE AAMUHMCTPATMBHOE PELLEeHMe MepecMaTpUBaEeTCs C LENbl0 BO3MOXHOTO
MPWU3HAHUS €r0 HeLeNCTBUTENbHBLIM, 0BLLME NPUHLMMBI PULNYECKOI ONPEAENEHHOCTY W 3aLNTbl 3aKOHHBIX
OXWAAHUIA UMK «NPUOBPETEHHBIX MPaB» AOMKHbI ObiTb COTMAcoBaHbl ¢ TpeBGOBAHUSAMY, BbITEKAIOWMMI U3
MpUHUMNA 3aKOHHOCTW. MocneaHuin NpUHLMA NpeayCcMaTpPUBAET, YTO NULA, NPUHAMAIOLLME PELLEeHIe, LOMKHbI

7 CMOTpM Hke naparpadbl 15-16.



cobntoaaTh 3aKoH M YTO HapyLUAKOLLME 3aKOH NONOXEHWs CRefyeT UCMPaBUTb, B TO BPEMS Kak NMpUMEHeHNe
npeablayLero NpuHLUMNa MOXeT MoMelaTb TOCYAApcTBaM OTMEHUTb OWNGOYHbIE aAMMHUCTPATUBHbIE
PELLEHNSs, N UX COOCTBEHHbIE OpraHbl HECYT OTBETCTBEHHOCTb 3a COBepLUeHHble owmbku.8 Bonee Toro,
MPUHUMN  MpONopUMOHanbHOCTU TpebyeT, uYToBbl Y4WTbIBANMCL MOCNEACTBUS MPU3HAHUST HE3AKOHHOCTM
MPUHSATOTO PELUEHMS B OTHOLIEHWW 3aMHTEPECOBAHHOTO nuuUa.® BbiNONHsSeTCs Takke rapaHTUs U
obecneynBaeTCs 3alLuTa CnpaBe/IMBOCTM UCMOMb3YEMON NpoLesypbl.

9. KopoTko roBopsi, He3aBMCUMO OT MPUYWH MOBTOPHOMO PAacCMOTPEHNS Aena BexeHua npusHaHue He3aKoHHbIM
crartyca 6exeHua C MOMeHTa BO3HUKHOBEHMS JAaHHOMO gena (ab initio) MoxeT ObiTb 3aKOHHBLIM TOSBKO B TOM
cnyyae, €CnM UMEKTCS OCHOBaHWS ANS JUWEHWs cTaTyca, YTO MOAKPENNsSeTCs COOTBETCTBYHLLMMM
[0Ka3aTeNnbCTBaMM; €CNM MOCNEACTBUS NULIEHUS CTaTyCa 3alHTEPECOBAHHOTO NULIA O4YEBIUAHO HE SIBNSIOTCA
AMCNPONOPLIMOHANbHLIMM M HE OTNIMYAKTCS CEPbE3HOM NPEAB3ATOCTbLIO; ECNM PELLEHNE O NMULLEHUN cTaTyca
MPWHSTO NPY JOMKHOM OCYLLECTBINEHWM FApaHTUM U C COBMIOAEHNEM CMpaBELIMBOMA NpoLeaypbl.

C. Hauano npoueaypbl nulieHusa ctatyca OexeHua

10. MpaBoBoe oBocHOBaHWe Bcerfa HeoBXOAMMO MpU MOBTOPHOM PACCMOTPEHUN 3aKMKOYUTENBHOMO PELLEHMS
CaMiM MPUHSIBLUMM €r0 OpraHoM BriacTi, Goree BbICOKUM OpraHOM BNacTV B TOW XK€ afAMUHUCTPATUBHON
cuCTeMe Wnv CyAOM. B 3aBUCMMOCTM OT UCMONb30BaHMS MPABOBOTO PeXuMa 3T0 MOXeT BbiTb 0becneyeHo
CYLLECTBYHOLMM CTATYTOM WI OCHOBAHO Ha MPUMEHEHWM COOTBETCTBYIOLLMX OBLLMX NPUHLMNAX NpaBa.

11. B COOTBETCTBUM C HALMOHANBHBIM 3aKOHOAATENECTBOM O BEXEHLAX UM NPUMEHUMbIM aAMUHIUCTPATUBHBIM
MpaBOM MOBTOPHOE PAaCCMOTPEHWE OKOHYATENBbHOrO peLUeHUs O CcTaTyce OexeHUa 4acTo OrpaHu4eHo
BPEMEHHbLIMI paMKaMK, KOTOPble MOTYT U3MEHSITLCS OT HECKOMbKIX MECSLIEB 0 CEMU FET, HaUMHas OT AaTbl
NpuHATUS pelleHns. OBbIYHO 3TO He OTHOCUTCS K PELUEHUSM, MPUHATLIM Ha OCHOBE obMaHa Wnu B
pesynbTaTe [APYroro KpUMIUHAMBHOTO LEeNCTBMS, KOTOPble MOXHO NepecMoTpeTb B NtoGoe Bpems, XoTst MoryT
BbITb NpoLefypHble NpaBuna, OrpaHUYMBAIOLLME NEPECMOTP PELLEHMIA ONpefeneHHbIM NEPUOLOM BPEMEHN C
TOFO MOMEHTa, KOoraa COOTBETCTBYIOLWMIA OpraH BRacTW CTaHOBUTCS obnagaTtenem  CBeaeHWN,
onpaBpbIBaloLLMX NepecMoTp Aena. [laxe B Cryyae OTCYTCTBUS KOHKPETHbIX YCTAHOBMEHHbIX OrpaHUYEHMiA BO
BPEMEHM [N MepecMoTpa MPUHSATOrO OKOHYaTeNbHO paHee pelleHUs, HeonpaBaaHHas 3ajepxka B
MOCTaHOBKEe BOMpOCA MOXET BOCTPENsTCTBOBATb AAHHOMY OpraHy BRacTV MPUHSITb PEeLieHWNe O ULIEHNM
cTaTyca Ha OCHOBe CrpaBea/IMBOIA MPOLEAYPbI, ECIM JaHHas 3aAepkka NopoXaaeT npeaybexaeHHOCTb npu
PacCMOTPEeHUM fena.

12. WHopmaums, koTopas 6pocaeT TeHb COMHEHUS Ha MOMOXWUTENbHOE PEeLleHne Npu onpedeneHun crartyca
BexeHua, MOXET NosBUTbCS NMoObIM MyTEM, HauMHas OT MPOCTOr0 COBMAZEHUs W KoHYas 0Bs3aTenbHbIM
MOBTOPHbIM PACCMOTPEHWEM MOMNOXEHWA HALMOHANMBHOTO 3akoHodaTenbcTBa 0 OexeHuax. Ha npaktuke
MbICMIN O NULLEHUN CTaTyca 3a4acTylo NPOBOLMPYIOTCS SIBHBIMU NPOTUBOPEYMAMU B 3asiBIEHNSX OexeHLeB
UNW ApYruX nnL B Xofie OCYLLECTBNEHUS NOCEAyIOLLEN NPoLeaypbl, HanpuMep, BO BPEMS NOAaYN 3asBneHni
Ha MOCTOSIHHOE MECTO XUTENbLCTBA UMW Ha BOCCOEANHEHWE ceMbi. CBeAeHs, NpeanonaralLLme, 4To MoXeT
ObiTb npumeHeHa cTatbsl 1F KoHBeHumu 1951 ropa, MoryT Takke BCMMbITb HA NOBEPXHOCTb B XOAE
paccrefoBaHs YronoBHOro NPECTYNNeHNs U Bo BpeMms NpoLeaypbl 3KCTpaauLum.

13. Kak npaBurno, creayeT HauuHaTb NpoLeaypy NuLeHus ctatyca 6exeHua b Toraa, Koraa UMerTest BECKUE
MPUYMHBI COMHEBATbCA B TOM, YTO MeEpBOHaYanbHOe pelleHMe O NpeaocTaBMeHnn crartyca Obino
OLLMOOYHBIM.

1. OCHOBAHUA ONA NUIEHWA CTATYCA BEXEHLIA

14. OTMeHa agMWHWCTPATMBHOTO pelueHust TpebyeT BbIHECEHUS OnpedeneHns O TOM, YTO 3TO pelleHne Bbino
HenpaBubHLIM MO CyLLecTBY. Koraa paccmMaTpuBaeMoe agMUHUCTPATUBHOE peLLEHIE SBNSETCS NPU3HAHNEM
cTatyca OexeHua, NPUMEHSIOTCA Te KPUTEpUM, OTHOCALUMECS K CyLLecTBY [ena, KOTOpble KacakTcs
NPaBOMOYHOCTM MpedocTaBneHns cratyca GexeHua B cootBetcTBMM ¢ KonseHuwen 1951 roga (cmotpu
naparpacbl 15-16 Huxe). YCnoBus, npu KOTOpbIX AEN0 MOXET ObiTb NEpecMOTPEHO W, ecri oBHapyxeHa
CyliecTBeHHas owwubka, NpU3HAHO HEAEMCTBUTENbHBIM, Pa3nMYaliTCa B 3aBUCUMOCTW OT OOCTOATENLCTB,

8 CmoTpm TaKke naparpac 28 Huxe.
9 CmoTpm Takke naparpac 29 Huxe.



KOTOpble MPUBENW K MPUHATUIO HEMPaBWNBHOTO PELIEHWS OTBETCTBEHHbIM 33 HEr0 OpraHoM BracTu.
CoOTBETCTBYIOLUME KPUTEPUM MOMYT OblTb W3BMEYEHbl U3  OOLMX  HOPUOMYECKMX MPUHLMAOB U U3
HaLMOHaNbHOTO aAMUHUCTPATUBHOrO Npaea (CcMoTpu naparpadibl 17-29 Huke).

A. Kputepun 060CHOBaHUSA NO CYLECTBY ANA NULLEHMA cTaTyca OexeHua

15. Yrob6bl 06ocHOBaTL NUWEHNe cTaTyca BexeHua cregyeT yCTaHOBUTb, YTO NMepBOHaYarnbHoe pelueHne Bbino
OLWKMOOYHBLIM BCNEACTBUE TOrO, YTO:

()  kputepuu BknroveHna Ctatbn 1A(2) KonseHumu 1951 roga He Bbinu cobriogens; 10 unu
(i) wnckmouarowas oroBopka KoHseHuun 1951 roga gomkHa Obina NPUMEHATLES K 3asBUTENHO, KOTOPLIN:

" He HyXAancs B MeXAyHapoOAHOW 3aluTe, NOCKOMbKY OH N OHa NONb3YHTCA 3aLUMTON ApYriX
OpraHoB unu yupexaennn OpraHusauum ObbeamHeHHbIX Haumi, kpome BepxosHoro Komuccapa
Opranunsauymm O6beauHeHHbIX Hauwit no genam 6exenues (ctatbs 1D KoneeHummn 1951 roga)it
WNW MOCKOMbKY OH MMM OHA MPW3HAHbl KOMNETEHTHbIMW OpraHami BRacTW APYrol CTpaHbl, B
KOTOPO OH WM OHA MPOXMBAKOT Kak nuua, UMetowue npaBa WM 006513aHHOCTH, CBSI3aHHbIE C
rpaxgaHcTBOM 3Toi CTpaHbl (cTaThs 1E KonseHuumn 1951 roga); 2 unum

" He 3acnyXuBaeT MeXAYHapOAHOM 3awWMTbl, MOCKOMbKY MMEKTCA CepbesHble OCHOBAHMS
npegnonarat, YTO OH MMM OHA COBEPLWNW NPECTYNneHus, NpesycMOTpeHHble cTatbeil 1F
KoneeHuuu 1951 roga.13

16. JluweHwe cTaTyca Ha OCHOBaHWUM OAHOM W3 UCKMKYaLMX OoroBopok KoHseHuwmn 1951 roga moxet ObiTb
3aKOHHbIM TOMbKO B TOM Cryyae, €CNM BCE 3MIEMEHTbI COOTBETCTBYIOLMX NONOXeHWN (cTatbs 1D, cratbs 1E
umm ctatba 1F) Bbinn HanuUo BO BpeMs MepBOHAvYanbHOrO onpedeneHus. Ha npaktuke coobpaxeHnus o
NMLLEHMM CTaTyCca B KOHTEKCTE UCKITIOYEHUS YaCcTO BO3HMKAIOT B CBA3M O cTaThel 1F KoHseHuun 1951 ropa.
Korga nosensetcs uHopmauws, ykasbiBarowas Ha 1o, 4to ctatbs 1F MOXeT BbiTb NpUMeHUMa BO BPeMS
nepBOHaYanbHOTO OMpedeneHns cratyca, ChneayeT [faTb MOMHYK OLEHKY BCEX acmekToB XoAaTancTaa.
Heobxoanmo ycTaHOBUTb, YTO BCE AEMCTBUS, MPUNUCHIBAEMbIE 3asBUTENI, NOANALAIOT NMog onpeaeneHus
JENCTBUN MCKITIOYAOWMX OrOBOPOK, MPesyCMOTPEHHbIX COOTBETCTBYHOLMMI MPaBOBLIMU HOPMaMu, M 4TO
NMeeTCs 3acrnyxuBarollas [OBEpUS W HajexHas WHGopMauns, noaTBepkaaloWas OTBETCTBEHHOCTb
3a%BUTENS 3@ PacCMOTPEHHble AeicTBWA. HakoHel, NpWHUMN nponopuuoHanbHOCTM TpebyeT, yTobbl
nocneacTBusl UCKMIOYEHUS NMPUHUMANMUCh BO BHUMAaHWE U 4YTOObI MPUHWMANOCh B3BELUEHHOE pelleHue ¢
Y4YETOM CEPbE3HOCTM NpeCTynneHns. 4

B. KpVITepVIVI peweHnsa 06 0TMeHe OKOHYaTeNbHbIX aAMUHUCTPATUBHbIX pel.ueHm7|

17. OBblYHO HALUMOHANBHO —3aKOHOAATENbCTBO [AOMYCKAET OTMEHY OKOHYaTenbHOTO —aAMMHWUCTPATUBHOTO
PELUEHNsi, KOTOPOe BMOCNEACTBUAM MPU3HAETCS OWMGOYHBIM. YCOBMS, MO KOTOPbIM TOCYAAPCTBO MOXET
OTMEHUTb HENPaBUNBLHOE aAMUHUCTPATMBHOE PELLEHIE, PA3NNYaAOTCS B 3aBUCMMOCTM OT MPUYMHBI OLLIMGKM:

()  cepbesHbii 0OMaH CO CTOPOHbI 3asiBUTENS B OTHOLUEHMM [MaBHbLIX 0BCTOSTENBLCTB, OTHOCALMXCS K
060CHOBaHHOCTM NpeoCTaBeHns eMy Unn en cTatyca bexeHua;

(i) mpyron HenpaBOMEPHbIN NOCTYMNOK, 3aTparkBatoLLMin OCHOBY 060CHOBAHHOCTM XO4aTallCTBa 3asBUTENS,
Hanpyumep, Yrpo3bl Unu NOaKynM;

10 Onpepenexue noHsTus BexeHel, copepxalyeecs B ctatbe 1A(2) KonseHumn 1951 roga rmacut, 4To B Lensix 9Toi KoHBEHLMN TEpMUH
«bexeHeLy» oTHocUTCS K NoboMy nuuy, kotopoe «[...] B Cuny BrnonHe 0OOCHOBaHHbIX OMAaCeHUit CTaTb XEPTBOW NpecrnefoBaHui no
MpU3HaKy packl, BEpOUCNOBEAHWS, PaXaaHCcTBa, NPUHAANEXHOCTI K ONPeAeneHHO COLManbHOM rpynne Unv NONMTUYECKUX yBexaeHui
HaxoAuTC BHE CTpaHbl CBOEI IPaXAAHCKOW MPUHALANEXHOCTU M HE MOXET MONb30BaThCA 3alLMTOA 3TOM CTpaHbl WNM He Xenaet
nonb30BaTbCA TaKOW 3aLUMTON BCNEACTBME TaKMX OMACEHMIA; UMK, HE UMest ONpPeAEeneHHOro rpaxaaHCTBa U HaXxoAsCh BHE CTpaHbl CBOEro
npexHero 0bbIYHOMO MeCTa KUTENbCTBA B pesynbTaTe NofobHbIX COBLITUNA, HE MOXET UMM He JKenaeT BepHYTLCS B HEE BCNEACTBIUE Takux
onaceHuin.»

11 Cmotpu: UNHCR, “Note on the Applicability of Article 1D of the Convention relating to the Status of Refugees to Palestinian Refugees”,
October 2002 (nanee: “Note on the Article 1D").

12 Cmotpm PykoBoacTo YBKBE OOH, ynomsiHyToe B cHocke 1, naparpadibl 144-146.

13 CmoTpu PykoBOACTBO MO 0BOCHOBAHMIO UCKITHHAKOLLMX NOMOXEHWIA, YNOMSHYTOE B CHOCKe 2, 0c0BeHHO naparpadbl 13-16.

14 Opuanyeckme NpUHLMNGI 1 NpaBoBble HOPMbI NpUMeHeHNs cTatbit 1F KoneHummn 1951 roga nanoxeHsl B Pykosogctae YBKE OOH n B
KommeHTapuu no npeanochinkam UCKIOYEHHS!, YNOMSIHYThIX B CHOCKE 2.
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(i) ownbka B NpaBe n/munu owmnbka B hakTe, AOMYLLEHHAS OPraHOM, NPUHUMABLLMM PELLEHNE.

18. B Hwxecnepytowmx pa3genax paccMaTpuBaeTCs MPUMEHEHWE 3TWUX KPUTEPWUEB B CUTyaLMsiX, KOrAa ctaTyc
BexeHua 6bln nNpegocTaBneH nuuy, KOTOpPOe B MOMEHT Mpu3HaHWs ero GexeHuem He yOOBReTBOPSAIO
KpuTepnsam 060CHOBaHHOCTM NpefoCTaBNeHus cTaTyca, Kotopble npeaycMotpeHbl KoneeHumen 1951 ropa.

O6maH co cmopoHbI 3aseumenst

19. O6wienpu3HaHHbIM MPUHLMMNOM SBMSETCS MOHATUE O TOM, YTO aAMUHWUCTPATMBHOE PELLEHWe, Nony4YeHHoe
oOMaHHbIM MyTeM, TepseT opUaMYECKylo Ccury BCREeACTBME CaMOro 9Toro ¢hakta M MOXET OblTh
aHHynupoBaHo. OHO HalMO CBOE LUMPOKOE OTpaXeHMe B 3akoHax O OexeHuax, HauWoHanbHOM
3aKkoHogaTenscTee 006 0bLel agMUHUCTPATUBHOM NpoLeaype, B CyaebHON nNpakTuKe 1 B MPUHLMNAX, a Takke
B ocHosononaratowwmx gokymeHtax YBKE OOH. ObLienpusHaHHO Takke, Y4TO peLLeHre, nonyyeHHoe nyTem
obMaHa, He MOXET fiexaTb B OCHOBE 3aKOHHbIX OXMAAHWIA U NprobpeTeHHbIX Npas.

20. Korpma obmaH paccmaTpuyBaeTCs Kak OCHOBaHWE Ans NNLLEHMS cTaTyca, 3aKOHOAATENbCTBO rocyapcTBa 1 ero
lopuandeckas nmpakTuka nocreoBaTenbHbiM 06pa3oM TPebyloT HamnMunst BCeX TPeX HUKecHemyoLmx
MPWU3HaKOB:

(@)  OObEKTUBHO HEBEpPHbIE YTBEPKAEHNS 3asBUTENS);
(b)  npuuMHHas CBA3b MEXAY STUMMW YTBEPXKAEHUSIMM M ONPeAeneHnem ctatyca 6exeHua; u
()  HamepeHue coBepLUMTb 0OMaH CO CTOPOHbI 3asBUTENS.

21. Hwke B naparpadax 30-34 paccmatpuBaioTcs TpeboBaHNS [OKa3aTeNbHOCTY YTBEPXAEHWA OpraHa BnacTm,
KOTOPbIV 3a8BNSIET, YTO YTBEPXKAEHMS 3asBUTENS OblNM HEBEPHSI.

22. «[pnynHHas CBs3b» O03HAYAET, YTO HEMpaBUNbHOE W3MOXEHWE (HaKTOB WM WX COKPbITUE LOMKHBI
OTHOCUTBCS! K «VMMEIOLLMM OTHOLLEHME K AENy» UMK «CYLLECTBEHHbIM B Aene» daktam, T.e., K TeM anemMeHTaMm
[iena, KOTopble CO BCEA OYEBWAHOCTbIO SBMSMMCH PeLialWmmMK (hakTopamu, OKa3aBLUMMW BrMsHWE Ha
npusHaHue ctatyca. paKTUYecku NOXHbIe YTBEPXKOEHUS YAcTO KAcanTCs NIMYHOCTU 3asBUTENs W/Mnu ero
HaLMOHAMbHOCTH, UMK e OCHOBHbIX 0OCTOSITENLCTB, NPUBEALINX K €ro Uk ee Berctay. Mockonbky MOXHO
N3NOXEeHHbIE (DaKTbl B OTHOLLEHWM 3TUX OBCTOSTENLCTB MMEKT BAXHOE 3HaYeHue U MOpOoXAakT BOMPOCH! B
OTHOLLEHUM [JOCTOBEPHOCTM XOAaTaWCTBa B LIENOM, B MPUHLWNE OHWM MpeacTaBnsioT CoBoi peluatoline
(haKTOpbI ONpeieneHus cTaTyca 3asiBUTens.

23. Tlpu BbISCHEHWUN TOrO, UMENO NI MECTO «HAMEPEHWe COBEPLNTb 0OMaH», MPUHUMAIOLLME peLleHne nuua
BOMKHbI NPOSBASATL JeNNKaTHbIA NOAXOA K 0CobbIM 06CTOATENBCTBAM, KOTOPbIE CBA3aHbI C 3aSBMEHNSAMM O
npegocTaBneHun yoexuwa. MepexnBaHus, CBs3aHHbIE C TPaBMaMu, BPEMEHHOM (aKTOp UKW UHTEHCUBHBIN
XapakTep npou3oLeaLmx cobblTU YacTo 3aTpyAHsOT cBOOOAY peun 3asBUTENS U MewatT eMmy dath
MOMHbIA (haKTUYECKNA OTYET O COBbLITUAX 6e3 HapyLLeHUs NOCNeAoBaTENbHOCTY U3NOXEHUS U NPUBOAST
€ro B 3aMellaTenbcTBO. HesHauuTesbHble MPOMYCKU WAW HETOYHOCTM, HEYETKOCTb MMM HenpaBuIbHbIE
3a5BMEHNS, KOTOPbIE HEe MMEKT CYLECTBEHHOMO 3HAYeHUs, He AOIMKHbI WCMONb30BaTbCs Kak peLlatolyme
(hakTopbl ONpeAeneHns NpaBaMBOCTY CMOB 3asBUTENS, U, Bonee TOro, He JOMKHbI paccMaTpuBaTbCA Kak
[OCTaTOMHOE OCHOBaHWE AN YTBEPXAEHUS O «HaMepeHHOM obmaHey». Kcnonb3oBaHWe MOANOXHbIX
OOKYMEHTOB TaKke [OOMKHO OLEHWBATbCA B CBeTe OOCTOATENbCTB [ena: BO MHOMMX Cryyasx uwlywme
ybexuiia mmua BbIHYXOEHbl MCMOMb30BaTh (harblWuBble AOKYMEHTbl, uYTOObl chnacTuck GEercTBOM OT
npecnegoBanus. cnonb3oBanne anbLUMBLIX JOKYMEHTOB Camo no cebe He NpuaaeT XOAaTanCTBY JIKUBbINA
XapaKTep W HUKOTAA He JOMKHO aBTOMATWYECKW MPUBOAMTL K NULLEHMIO CTaTyca BeXeHLa, ecnn U3BECTHbI
NOAMMHHASA NMNYHOCTb W HACTOALLAs HALUMOHANbHOCTb A4AHHOMO NULA U €CNW co3aHa OCHOBA AMNS NPUHATUS
peLLeHMs O NPU3HaHMK AaHHOTO Nuua GexeHuem. B fononHeHWe K aToMy CriedyeT 3amMeTUTb, YTO NULLEHME
cTaTyca BexeHLa He CyXWUT «Haka3aHWeM» 3a HenpaBuIbHbIE YTBEPXKAEHUS.

24, JIMweHne cTaTyca Ha OCHOBAHWM WCKMIOYAOWMX MOMOXEHWIA 4YacTO CBSA3aHO C TeM, YTO 3asiBUTENb
HenpaBUNbHO U3naraeT Unu CKPbIBaeT (hakTbl. B Takux cnyyasix MOXeT UMETb MECTO NULLEHWE cTaTyca, ecnm
BbINOMHAKTCS BCE KPUTEpWUW, KOTOPble OBYCNOBNMBAKOT MPUMEHEHWE MCKIHOYAIOLLEA OrOBOPKM BO BpEMS:
MPUHSATUS NepBOHAYANbHOTO pelleHus. TMPUHAMAIOLWEMY peLUeHUe OpraHy BracT HeT HeoBXoaMMOCTM
rnoKasbiBaTb TaKKe Hanuume Bcex MposBNeHMA obMaHa, XOTs 3TO MOXET O3Ha4aTb, YTO MPUMEHSIETCS



rnonoxxeHne 00 OrpaHN4YeHUN BO BPEMEHMW, KOTOPOE MPensiTCTBYET MOBTOPHOMY PACCMOTPEHWID MPUHSITOrO
paHee peLLeHus nocrie ONpeaeneHHoro Nepuoaa BPEMEHMU.

[pyzo0e HenpasomepHoe nogedeHue 3aseumensi

25.

Korga 3asButens npuobpeTaet cratyc bexeHua nyTem nogkyna Cyaby WnW B pesynbTaTe yrpo3bl B agpec
CyabW, 310 NpeacTaBnseT coboil OCHOBY A1 NULLEHUS cTaTyca, eCnu Takoe LeNCTBUE SBNSETCH OCHOBHbLIM
(haKTOPOM, NOBMSBLLMM Ha MPUHATUE PELLEHNUS U NPUBESLLEE K NPU3HAHWI0 BEXeHLEM 3asaBUTENS, KOTOPbIN
He ypoeneTBopsN TpeboBaHNAM KpUTepueB B cOOTBETCTBIN ¢ KoHBeHumen 1951 ropa.

JluweHue Ccmamyca Ha OCHO8aHuUu owubku OpeaHa ejiacmu, npuHuUMaswez20 peweHue

26.

27.

28.

29.

MonoXuTenbHOE pelleHne O MPeAoCTaBneHMM cTaTyca OexeHua MOXET CTaTb pesynbTaToM OLMOKM,
JONYLWEHHON Npu MpuHATMM peleHns. CTaTtyc BexeHua OWMO0YHO MOXET ObiTb NPEmOCTaBMEH, €CnH
NPUHAMAIOLLMIA PELUEHWE OpraH BacTy AONYCTUN OWMOKY B OPUAMYECKON TPAKTOBKE MMELLMXCS (DaKTOB,
HanpumMep, OWMBOYHO NPMAA K BbIBOZY O TOM, YTO ONaceHue Bpeaa sSBnseTcs hopMon npecnesoBaHns nivmm
OCHOBAHO Ha nOnNoXeHusix KOHBEHUMW wnu B pesynbTaTe HenpaBUIbHOTO TOMKOBaHWS TpeboBaHuiA
NPUMEHEHUST UCKMIOYalolen oroBopku (owubka B npase). OpraH BnacTM MOXET Takke OKasaTbCs
HECNOCOBHbIM BbISBUTL MOANMMHHBIE (haKTbl [ena, HanpuMep, MOTOMY YTO OH HE MPOBOAWT LOMMKHOO
nccnenoBaHus 06CTOATENLCTB A€Na, UM OH MOXET He CyMeTb CAenaTb 3T0 NOTOMY, YTO NOASMHHbIE (aKTbl
CTanm U3BECTHbI TONbKO MOCIE NPUHSATUS peLleHNs (OwWKnbKa B dhakTax).

Mpn onpegeneHny TOro, yYAOBMETBOPSIET N 3asBUTENb KPUTEpPUAM onpeaeneHus 6exeHua, cyabi 06bI4HO
cBOOOMOHbI B aHanM3e U B OLEHKe UMetoLleics MHgopMaumn B pamkax cynebHoro koHtpons. Owmbka B
aHanu3e gokasatenbHon 6a3bl xoaaTancTBa MOXET MPUBECTYW K NULLIEHMIO CTaTyca. Bce xe nonoxutensHoe
peLLeHre B Nonb3y 060CHOBAHHOCTM XOfaTalCTBa 3asBUTENS O €r0 3aluuTe B Ka4ecTBe BexeHua He MOXeT
ObiTb MPOCTO NEPECMOTPEHO HA OCHOBaHWW MOCMEAYIWEro W3MEHeHUs B aHanu3e 0OOCHOBAHHOCTY
OnaceHuit 3asBUTENS NN BO3HUKHOBEHWS MIHOM TOYKW 3PEHMS B OTHOLLEHUM €70 UK ee YECTHOCTM. 15

MPUMEHUMbIA  HaLMOHAMbHBIA 3aKOH OBbIYHO COLEPXWUT CTPOTME YCHOBMSI MOBTOPHOTO PACCMOTPEHMS!
OKOHYaTENbHbIX aAMWHUCTPATUBHLIX PELUEHWA, COOTBETCTBYIOLNX WHTEPECAM OTAENbHbIX UL, Ha
OCHOBaHWM OLIMOKM, OTBETCTBEHHOCTb 3a KOTOPYIO MONHOCTbIO HECET OpraH, MPUHSIBLUMIA JAHHOE peLLeHMe.
Yacto ans 3Toro CyLIecTBYWT OnpedeneHHble OrpaHUYeHus BO BPEMEHU: eChi COOTBETCTBYIOLMA CPOK
UCTEK, AAXe He3aKoHHble pelleHUst He MoryT ObiTb OTMeHeHbl. Koraa 3asBuTenb [06pOCOBECTHO
npeacTaBnsieT CBOe XOATAlCTBO W NO3TOMY MMEET MpaBO [A0BEPsATb GE30WMBOYHOCT W NPABOMOYHOCTM
PELUEHNs, MPUHLMNbI MPABOBOI OMPEAENEHHOCTM W 3alMTbl  3aKOHHBIX OXWAaHWA 0bbluHO  ByayT
MepeBelNBaTb  3HAYEHWe roCYJapCTBEHHbIX WHTEPECOB B WCMPABMEHMM  OLIMOOK,  AOMYLIEHHbIX
YUPEXOEHNSMU, MPUHUMAIOWMMK PelleHus. B Takux cnyyasix [gaHHOMY OpraHy BractM MOXeT ObliTb
3anpeLeHo nuwatb GexeHua ero cratyca Unu emy GbiTh MpegbsABrieHo TpeGoBaHWe f[aTb KOMMEHcaLuo
3aMHTEPECOBAHHOMY MULLY.

Bo Bcex Takux cryyasx MPUMEHSIETCS MPUHLMN NPOMOPLMOHANBHOCTH, KOTOpPLIA TpebyeT, 4Tobbl Mpu
MCnpaBeHNM OLWMBOYHOO peLleHmst 0BLYEeCTBEHHbIE MHTEPECH! COMOCTABMSNUCL C UHTEPECAMI KOHKPETHOTO
nuua, Korga pedvb UOeT O BbIMOMHEHUN AaHHOTO pelleHus.’® CnefyeT yuuTbiBaTb BCE COOTBETCTBYHOLLME
06CTOsATENbCTBA [ena, B TOM YUCNE NPOAOIIKUTENbHOCT NpebblBaHMs B CTPaHe [AAHHOrO NuLa U CTeneHb
ero counarnbHoOM 1 3KOHOMUYECKO WHTErpaLum, a Takke MoTeHUManbHble JIMLEHUS, KOTopble MOryT ObiTb
Bbl3BaHbl PELUEHMEM O NULIEHMM cTaTyca. Korga nuleHune ctaTyca OnpaBaaHO B KOHTEKCTE UCKIHOYEHMS,
BaXHOE 3HaYeHWe COBEPLIAEMOro [AeiCTBUS npeanonaraeT CepbE3Hbl MOAXOA K PAacCMOTPEHMIO 3TOro
BOMpPOCA C TOYKN 3PEHMS NPOMOPLIMOHANBHOCTU NPUHUMAEMOTO PELLEHMS.

|V. TpeboBaHMA AoKa3aTeNbLHOCTH

TpebGyemoe foKa3aTeNnbCTBO ANA YCTaHOBNEHUS HanNnuns 060CHOBaHWA NULLEHUA CTaTyca

15 CmoTpm TaKke naparpad 33 Huxe.
16 CmoTpm Tarcke naparpad 8 BblLLe.



30.

31

32.

33.

34.

35.

36.

Hanuune 060CHOBaHWS Ans NULLEHNS CTaTyca A0MMKHO BbiTb NOAKPENNEHO [OKa3aTeNbCTBOM Mo cyluecTsy. B
MPUHUMNE, NPWU YCrIOBMW MPUMEHUMOCTM 3aKPENNEeHHbIX B HALMOHamNbHOM 3aKoHOAaTeNbCTBE NpaBin
[0Ka3aTenbCTBa, M0bas MHGOPMaLMS MOXET UCMONb30BATLCA Kak 40Ka3aTenbCTBO B Npeaenax AeicTeus
HXKEN3NOXKEHHbIX KPUTEPHEB.

Bo Bcex cnyyasx gokasaTenbCTBOM C LeMbio NULLEHNS cTaTyca AOmkHa ObiTb MHGOPMALMS O TOM, YTO OHO
OTHOCMTC K (pakTopam, KOTOpble Chirfpani pPewaiowyld pofb Npu  MPUHSTAW  MEepBOHAYanbHOTO
NONOXMTENBHOTO peLleHns. Takas MHopMaLmMsa JOKHa yCTaHaBnNMBaTh Hannue 060CHOBaHWS 4Ns OTKasa
WK CNONb30BaHMS WCKMIOYatOLLEN OrOBOPKW B MOMEHT MepBOHaYanbHON OLEHKW XoaaTaicTBa. JTO He
cnegyeT CMellMBaTb C WHGopMaumMeid O CyLleCTBEHHOM W3MEHeHUM OBCTOATENbCTB, KOTOpble MOryT
NPUBECTW K MPUMEHEHWIO NyHKTA O MPEKpaLleHWM, UM O AESTEeNbHOCTU NPU3HAHHOMO BexeHua, KOTOpbIN
MOXET onpaBAaTb OTMEHY €ro CTaTyca, ero BbICbIfIKY UMW NOTEPI0 NpaBa Ha 3aluTy OT NPUHYOUMENbHO20
8038paleHus (8 cmpaHy un komopoll oH npubsbin) — refoulement.

Bo MHOmMX cnyyasix npusHaHue cTaTyca OexeHua B KOHEYHOM CYeTe 3aBMCUT OT [OCTOBEPHOCTM
WH(OpMaLWK, NpeACTaBNEHHOW 3asBUTENAMW B MOLOEPKKY WX YTBEPKOEHUS O HanuMuuu BhOMHe
000CHOBaHHbIX OMaceHuit CTaTb XepTBOM NpecnefoBaHMi. JluweHWe cTaTyca HWKorga He MOXET ObiTb
OnpaBAaHo NpOCTO Ha OCHOBAHWM W3MEHEHUS TOUKW 3PEHWS OpraHa BnacTu, KOTOPbIA MOXET BMOCNeaCTBUM
N0 MHOMY OLEHUTb (DaKTUYeCKylo CTOPOHYy AaHHOro Aena. MamMeHeHwe B OLEHKE OOCTOBEPHOCTU MOXET
OonpaBAaTh NMULEHWe cTaTyca TOMbKO B TOM Crydvae, ecrni nepeoHavanbHoe 3akniyeHue 0 JOCTOBEPHOCTH
KMIOYEBLIX ACNEeKTOB MPABOMOYHOCTY 3asBUTENS Ha MOMyyYeHWe cTaTyca OexeHua BCTynaeT B SBHOE
NpOTUBOPEYME C MaTepuanamu, CoaepxaLiMncs B OnucaHum fena Bo BPEMS BbIHECEHUS NEPBOHAYarNbHOro
PeLLeHMs, UM HECOBMECTUMbI C HOBOW W HaZeXHOM UHDOpMaLIMEN, KoTopas CcTana U3BeCTHON B OTHOLIEHWN
TeX (haKToB, KOTOPbIE MMENM PeLLaloLLee 3Ha4eHre Ans onpeaeneHns 4OCTOBEPHOCTU MHGOPMALMN.

B HEKOTOPbIX Ciny4yadaX OTnpaBneHUA npaBoCyand OpraHbl FOCy,ElapCTBEHHOIZ BJ1aCTK JiUEeHbl BO3MOXHOCTU
NepecMOTPeTb OKOHYAaTesNIbHO MNPUHATOE pPeELleHne WN OTMEHWTb €ero Ha OCHOBaHWWM [0Ka3aTeNbCTBa,
KOTOpPO€E MMENOCh y TOro, KTO NpMHMMan nepBoHa4anbHOE pelleHne, Ui KOTopoe OpraH Bnacti Mor UMeTb,
HO He nony4un, NOCKONbKYy He BbIMOSTHMN CBOK 00513aHHOCTb YCTaHOBUTb [EeNCTBUTENbHbIE (*)aKTbI no
OaHHOMY peny. B Tex cnyyasax, Korga CyLIeCTBYHOT Takue OrpaHu4yeHuda, nulleHue cratyca Tpe6yeT
npeacTaBneHna «HOBOro AokasaTernbCTBay, T.€., TaKom VIHq:)OpMaU'VIVI, KOTOpas unn He cylwecTsoBana, unmu
Obina HensBecTHa opraHy BnacTi, npuHMMaBLLEMY NepBOHaYanbHOE PeLleHne B TO BpeMS.

Bpems foKa3biBaHWA U KpUTEPUIA AOKa3aHHOCTH

O6LMM NpaBKoM SIBRSIETCS TO, YTO GpeMsi JOoKa3blBaHUS NEXMT Ha TOM YeroBeKe, KOTOPbIi AenaeT Kakoe-
TO yTBEpXAEHME. B xome OCyLlecTBReHUs Mpoueaypbl NULEHUst cTaTyca TOT OpraH BracTu, KOTOPbIN
nepecmaTpuBaeT MepBOHaYanbHO MNPUHATOE pelleHne, OObIYHO OTBeYaeT 3a TO, 4TODbI NoKasaTb
HeobxoaMMocTb nuweHust ctatyca. OTBETCTBEHHOCTb 3a [10Ka3blBaHWE MeEHSeTCs B TOM Chyyae, Koraa
[0Ka3aTenbCTBO TaKOBO, YTO OHO CO3AAET Takoe OMPOBEPXMMOE MPELMONOKEHNE, Kak, Hampumep,
WH(OpMaLMS B HOPUOMYECKN [EACTBUTENBHOM MAcmopTe O TOM, YTO Yy 3asBUTENs WMeeTcs Apyrast
HaLWOHaMNbHOCTb B OTNMYME OT TOM HALMOHANBHOCTM, KOTopasi (urypupoBana BO BPEMSi OCYLUECTBIIEHUS
npoLeaypbl Onpeaenexus craryca.

KpuTepuit  JoKasaHHOCTM 4N MWLLEHMs CTaTyca TECHO CBSI3aH C  KpUTEepuem, HeobxoaumbiM  Anis
onpegeneHus ctatyca GexeHua. Ha cTagum onpegeneHus npaBOMEPHOCTM MOMyYeHWs cTaTyca Cyabs
JOMKEH pelMTb, 3acnyxuBaeT W [OBEPUS XOAATalCTBO 3asiBUTENs, eCn OHO OCHOBAHO Ha
[oKa3aTenbCcTBe, NPEACTaBMEHHOM 3asBUTENEM, a TakkKe Ha ero 3asBreHWsX. 3asBuTenb AOMKeH 6bin
NPeacTaBUTb XOAATAWCTBO, KOTOPOe SBMSETCA MOTMYHBIM W NpaBaonogobHbIM, HE NpOTMBOPEYaLLMM
00Llen3BecTHbIM haktam 1 noaTomy cbanaHCUpoBaHHbIM, CNOCOOHBIM BbITb MOHSATLIM. 3asBUTENb OOIMKEH
TakKe MokasaTb, YTO €0 WNM €e OnaceHuss CTaTb JKEPTBOM NpecnefoBaHWiA SBNSETCS  BrOMHE
000CHOBAHHbIM, T.€., 4OBOINbHO BO3MOXHbIM. 1

Nnwenne cTatyca MoxeT ObiTb ONpaBLaHHbIM TOMbKO TOrAa, Koraa (HOBOE) [0Ka3aTeNnbeTBO, ecnu Bbl OHO
WMENochb y opraHa BnacTW, MPUHUMABLLErO pelleHue B TO BpeMsi, MOrno Obl nogaepxatb OTpuULaTeNbHbIi
BbIBOZ, B OTHOLLEHIW YECTHOCTY 3asBUTENS /UMK B OTHOLLIEHUW €ro UMk ee BroriHe 0G0CHOBAHHOTO ONaceHus

17 CmoTpu: UNHCR, “Note on Burden and Standard of Proof in Refugee Claims”, 16 December 1998.



37.

38.

39.

40.

41.

CcTaTb XepTBO NpecnegoBaHNs no NpusHakam, nepeyncneHHbiM B KoHBEHLWM, un ecnn Bbino 4OCTaTOuHbIM
YCTaHOBUTb Hannume WcKrovarowmx o6ocHOBaHNA, npeaycMoTpeHHbIx KonseHumen 1951 roga. B cnyvasx,
npeaycMOTPeHHbIX cTaTtben 1F, LOMKHO UMETLCS SICHOE U [JOCTOBEPHOE [OKa3aTeNnbCTBO TOro, YTO «MMETCs
Cepbe3Hble OCHOBaHWA NpegnonaraTby, YTO 3asBUTENb COBEPLUN AEMCTBIUS, NOANALAOLLME NOA NOMOXEHNS
9TON CTaTbM.

Opyrve Bonpockl, OTHOCAWMECH K AOKA3aTeNbCTBY

B GorbLUMHCTBE CTPaH B COOTBETCTBUM C 3aKOHOLATENCTBOM, MPUMEHUMbLIM MO OTHOLIEHWMIO K MpoLeaype
NULLEHUS CTaTyca, onpeaeneHne Toro, Bbin N UMk HeT GexeHeL, NPaBUNbHO NPKU3HAH TaKoBbIM, MOXET ObiTb
OCHOBaHO TONbKO Ha TakoW MH(OPMaLK, KOTopasi Haxoaunach B pacropsikeHun opraHa, NpUHUMAaBLLEro
peLleHre BO BPEMsl OCYLLIECTBNEHUS NepBOHaYanbHON NpoLeaypbl. EAMHCTBEHHBIMI HOBLIMU 3MIEMEHTaMMK,
AONYCTUMbIMI [N UCTIONb30BAHMS B MpOLiEAYpe NWLLEHUs cTaTyca, sIBNSIOTCS Te MaTepuarnbl, KoTopble
NpeacTaBneHbl A4S okasaH!s NOAAEPKKW UM ANs [OKa3blBaHUS HECOCTOSTENBHOCT 060CHOBAHMS NILLEHUS
IOPMAMYECKO CUMbl NEPBOHAYANBHOTO ONpeaeneHIs cTaTyca GexeHua.

[laxe ecnu cywlecTByeT (HOBOE) [OKA3aTENBCTBO, KOTOPOE YACTUYHO NULLAET NePBOHAYabHOE ONpeaeneHne
cTatyca ero 060CHOBAHHOCTM, MOTYT OCTaTbCsl [pYyrie [0BOAbI, KOTOPble ero nopmepkwvsatoT. Hanpumep,
HENpaBUIbHOE TONMKOBAHME WM YManynBaHWe MOXET KacaTbCsi HEKOTOPbIX ANEMEHTOB MpefCTaBMNeHHOM
3asBUTENEM MH(OPMALIMK, HO HE BCEX U3 HUX. B HEKOTOpBIX CTpaHax NMpUMeHUMble B JaHHOM Crlyyae 3aKoHbl
cneumanbHo TpebYIT M3yYeHUs TaKOro «OCTaBLUErocs AokasaTenbcTBay. OaHako, Aaxe 6e3 Hannuns Takux
KOHKPETHBIX MOMOXEHWI OpraHbl BNAcTW Bceraa AOMKHbI OMpefensTb, MMeN N npaBo 3asBUTENb Ha
nonyyeHuss cratyca OexeHua Ha OCHOBaHMW TO WMHGOPMaLWM, KOTOpas MMenach Y NPUHUMABLLETO
NepBOHaYanbHOE PELUEHWE OpraHa BracTW BO BPEMS BbIHECEHMS MepBOHaYanbHOro onpegenequs.'s B
NpoTMBOpPeYne ¢ nonoxeHnsimin KoxseHumn 1951 roga Bowwno Gbl pelueHre o NuLLeHnn cTaTyca 6exeHua,
HECMOTPS Ha HanuuMe «OCTaBLUErocs [0Ka3aTenbCTBa», NOAAEPKMBAIOLLETO YTBEpXOEHWe 3asBUTENs O
BMornHe 060CHOBAHHOM OMaCeHWM CTaTb XEPTBON NPECNefoBaHUs B MOMEHT NePBOHAYANLHOTO OnpeaeneHus
B pe3ynbTaTe paccMOTpeHust Aena.

V. IMWEHWE CTATYCA — PELLEHUE MO YCMOTPEHWUIO UK OBA3ATENIbHOE PELLEHUE?

MyHKTbI O JNMWeEHWM cTaTyca B HAUMOHANbHOM 3akoHogaTenbcTBe O OexeHuax u B obuem
agMWHUCTPATMBHOM NpaBe 4acTo AalT cBobody [AelCTBAW OpraHaMm BrfacTM B OTHOLIEHWW Havana
NpoLeaypbI NULLEHMS CTaTyca, a TakKe B OTHOLIEHWUW NPUHATUS PELLEHMS O NIULIEHUN CTaTyCca Kak TakoBOrO.
Mpu 3TOM OTOAETCA NpeanoyuTEeHUE MOMOXEHUAM O MNUILEHUM CTaTyca, B CWUMY KOTOPbIX MPUHUMAtOLLMIA
PELLEHNe OpraH BRacTW NpaBoMOYeH M 00si3aH MCMONMb30BaTh AMCKPELMOHHOE MpaBo, MOCKOMbKY 3T
NOMOXEHMs AaT BO3MOXHOCTb MOMHOCTbIO OLEHUTb 0OCTOATENLCTBA KakAoro Aena, cobnogas ycnosus
KoneeHumn 1951 roga u obuiue npaBoBble NPUHLMMI.

Korpa 3akoH npefocTaBnsieT cBo6oay BbiGOpa Npu NPUHSITAM PELLEHIs OpraHaM BIacTy, NOCHEeHUIA AOMKEH
MoNb30BaTLCS AMCKPELMOHHBIM MpaBoM, cobMiofas 3akoH M npecrniedyst Te Lenu, BO UMSI AOCTUKEHMS
KOTOpbIX OHO ObINO €My MPEefOCTaBNEHO, B YCMOBUSIX OrPaHUYEHMs, YCTAHOBMEHHBIX BbILIECTOSLMMM
aAMUHUCTPATUBHBIMI OpraHamu Wiu cyfamu. Kak npaBuro, ero pelleHnst MPUHUMAOTCS CO CTaHAAPTHbIM
pa3yMHbIM MOAXOAOM NPK y4eTe UMEKLLMXCH Aokas3aTenbCTB. Takum 06pa3oM, Nocne PacCMOTPEHUs BCeX
COOTBETCTBYOLWNX (HAKTOB OpraHbl BMacTM MOTYT PeLMTb He HauuHaTb Npoueaypy NWLEeHUs cTaTyca,
HECMOTPS Ha CyLLeCTBOBaHWe (HOBbIX) 4OKa3aTemNbCTB, UMK PeLUUTb COXPaHNTL CTaTyc BexeHua aaxe B TOM
Cryyae, ecnu nepBOHaYarnbHO €ro He CrneagoBano npeaocTaBnsaTb. [MPUBENO 3TO UMW HET B [aHHON
06CTaHOBKE K NMPUHSITUIO JOMKHOTO PELUEHUS 3aBUCUT OT 0BCTOSTENLCTB M NPeLcTaBnseT cobolt cyxaeHue,
KOTOpOe BbIHOCUTCSI CamMi M OpraHOM BRacTy.

B HeKkoTOpbIX CTpaHax pelleHWe O MNULeHUW cTaTyca NpuHUMaeTcs B 00s13aTenbHOM MOpsiaKe, €cru
YCTaHOBMNEHbI OnpeaeneHHble, 0BbIYHO MOXHbIE, OCHOBAHMS CTaTyca. B mpyrux cTpaHax npusHaetcsi, YTo

18 Hanpumep, B Cryyae paccMOTpeHWs fena nvua Ge3 rpaxpaHcTsa M3 CTpaHbl Ha BrivkHem BocToke, KOTOPbIM COOGWMM JOXHYHO
NH(OPMALMIO O CTPaHE TPaKHaHCKOW MPUHAANEXHOCTM, OpraHbl BMacTM TOW CTpaHbl, B KOTOPOW OH OBpaTuics C 3asBReHMeM O
NpefocTaBneHM YOEXMILA, NPULLAK K BbIBOAY, YTO Y NPUHUMABLLETO MEPBOHAYANbHOE PeLUeHWe OpraHa BNacTi MMENOCh [OCTaTouHO
[0Ka3aTeNbCTB, YTOObI NOKA3aTh HanM4Me AUCKPUMUHALMM, AOXOAMBLUEI O YPOBHS NPecneAoBaHns NpoTUB [aHHON STHUYECKO! rpynnbl B
TOW CTPaHe, rae POANICS YNeH 3TOW rpynnbl.
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42.

43.

44,

45,

Jaxe ecnu 3aasuTenb 1 aan noxHyo VIH(*)OpMaLWIIO, OH MOT WCTbITbIBATH BNONHE ODOCHOBAHHBIE OMACEHUS]
CTaTb XepTBOW NpecnefoBaHns u NO3TOMY aBTOMaTU4eCKMU HE AOIMKEH NULLIATbCA CTaTyca 6e>KeHua.

VI. NPOLEAYPHBIE BOMPOCHI

Mpu paccmMoTPEHNUK BONMPOCA O JULLEHMM cTaTyca HEODXOAMMO Takxke MOMHOCTbIO cOOMIAaTh MONMOXEHMS O
3almMTe M rapaHTum BecnpucTpacTHOCTM npoueaypsl paccmoTpeHns sonpoca. OT ucxoga gena 3aBucuT
OYeHb MHOrO, MOCKOMbKY Takas npouedypa onpedenser cyabby xodaTtaictBa KOHKPETHOrO nuua o
MPEAOCTaBMNEHNN eMy 3aliUTbl OT MPUHYAWNTENBHOrO BO3BpALLEHUst (B CTPaHy, M3 KOTOPOM OH mpubbin) —
refoulement, B cootBeTCTBMM C ycnoBuamu KonseHumn 1951 roga, 1 cTaBuT nog BOMPOC Hanuuue npaBoBoro
cTaTyca, KOTopblit yxxe 6bin npefocTaBneH emy unu ei.

Hwxe nanaratotcs MUHUMAarbHble Tp96OBaHVIF| K TaKom npouenype:

(i) PeLueHune 0 nuweHum ctatyca MOXET ObITb MPUHATO TONBKO Ha UHAMBMAYAIBHON OCHOBE, B TOM YnCre
1 TOrga, Korga nepeoHayarnbHoe peLleHne NPUHUMANoCh B YCKOPEHHOM MOPSAKE, B XOL4E KOTOPOro He
MOrnM ObiTb MOMHOCTBK M3Y4eHbl 0BCTOATENLCTBA NIMYHOMO ena, Win korga cratyc bexeHua Obin
npedocTaBneH Ha rpynnoBoi ocHoBe (prima facie). B kaxgoM KOHKPETHOM Cryyae cnegyert
YCTaHOBUTb HANMM4ME NPUYH, MO KOTOPbIM NULLIEHME cTaTyca OyaeT 3aKOHHbIM U Haanexallumm.

(i) BexeHel, KOTOpbIA MOXeT OblTb NMWEH CBOEro crartyca, AOMKeH ObiTb MPOMHOPMUPOBAH O
XapaKTepe npoLeaypbl U 0 40Ka3aTeNbCTBaX B NOAAEPKKY PELUEHNUS O NULLEHMM cTaTyca. Emy unm et
JOMKHa OblTb NpedocTaBneHa BO3MOXHOCTb  MOATOTOBWTH CBOWM  JOBOAbI M NPEACTaBUTb
[oKa3aTenbCcTBa Ans ONPOBEPXeHUs Nobbix yTBEpxaeHUi 06 obmaHe 1 0 ApYroM HenpaBUiIbHOM
obpa3se AENCTBUIA UNK 41151 OMPOBEPKEHNUS N0OOr0 Apyroro 0O0CHOBAHWSA C LIEMbIO NIMLLEHUS €70 WM
ee cratyca bexeHua no TpeboBaHWo opraHa BrnacTu.

(i) B cnyyae HeobxogMMOCTH crieayeT NPeAOCTaBMTL MOMOLLb NEpPEBOAYMKA.
(v)  CnegyeT paspeLlumTb OKa3aH1e NOMOLLM CO CTOPOHbI KOHCYNa.

(v)  Bcerga cnepyet npegycmatpuBaTh OpraHu3aLumio U MHTEpBbio/cobeceoBaHne Kak YacTb npoLeaypb!
NULeHNs cTaTyca. 3auMHTepecoBaHHOMY NULY chneayeT npefocTaBUTb BOSMOXHOCTb O3HAKOMUTLCS C
cywectsom faena. Cnepyet 3apaHee npegynpeautb 00 opraHusauuu WHTEpBbio/cOOECenoBaHMs,
ytobbl MOArOTOBMTLCS K 3TOMY. PelueHne O nuweHnn cratyca B OTCyTcTBME (in  absentia)
3aMHTEPECOBAHHOTO MLa AOMKHO MPUHUMATBLCS B UCKMIOYUTENBHBIX 0BCTOATENLCTBAX, €cnmn Bbinm
MPUNOXEHb! BCE YCUNWA ANs TOro, YTobbl U3BECTUTL €70 06 3TOM.

(vi)  CyLlecTBeHHOE 3HaYeHMe MMeeT MpaBO Ha nogady anennsauunm UM NpeactaBneHuss TpeboBaHMs o
nepecMoTpe peLLeHusl, B CUNy KOTOpbIX GexeHel| Obin nuweH cBoero cratyca. Anennsuus no geny
NN NepecmoTp Aena LOMKHbI OCYLLECTBIIATLCS APYMM NULOM M pYron CO3AaHHOM C 3TON Lienbto
rpynnon nuy, B OTNIMYME OT TeX MWL, KOTOpble MPUHMManX nepBoHavanbHoe peleHue. Cnepyet
NPeaoCTaBnAaTb BO3MOXHOCTb OMPOTECTOBbLIBATL PELUEHUS O JULWEHMM CTaTyca kak no BOMpocam
NMPYMEHEHMs NpaBa, Tak U Mo (haKTUYECKON CTOpOHE Aena. PelleHne O nuweHuM cTaTyca AOSMKHO
HOCWUTb  OTnaraTeNbHbI  XapakTep: CTaTyc OexeHua [OMKEH COXPaHATbCS [0  MPUHATUSA
OKOHYaTENbHOrO PELUEHMS O NULLIEHUN CTaTyCa.

VIl. PE3YNIbTAT U NOCNEACTBUA

PelueHune 0 nuwLeHnmn cTaTyca NuLLaeT IPUANYECKON CUMbl HEMPaBWIBHO NPEAOCTaBNEHHbIN CcTaTyc bexeHua
C MOMeHTa ero npegoctaeneHus (ab initio). Mpu aToM cyuTaeTes, YTO NepBOHAYarnbHOE NpPU3HaHWe AaHHOTO
nua 6exeHUeM HUKOTAQ He WMeno MecTa: 3asBuTenb He Obin GexeHueM BO BPeMs MPUHATUS
NepBOHaYanbHOro peLLeHust 0 NpefocTaBneHun cratyca bexeHua.

B npuHumne, yTeps cTatyca GexeHua 03Ha4YaeT, YTO 3aMHTEPECOBaHHbIE NULA NognagaloT Nog gencTane
MOMOXEHMIN 3aKOHa, perynmpyroLero NpucyTcTBUEe WHOCTPaHLEB B AAHHOM CTpaHe. B HeKoTopbIX CTpaHax
OexeHUbl Takke WMENT [OKYMEHTbl, paspellalolipe WM npoxuBaHWe wunu npebbiBaHMe B CTpaHe,
BnajenbLamn KOTOPbIX OHM MPOJOMXAKT OCTaBaThCs, €CrM 9TW [OKYMEHTbl He Npu3HaHbl Takxe
HegenCTBUTENbHLIMIU B COOTBETCTBUM C 0CcOBOI npoueaypon. B apyrvx cTpaHax nuua, NuLeHHble cTaTyca
BexeHua, HemeLneHHO noAnexar nepemelleHno. B 3aBMCMMOCTM OT MPUMEHSIEMOro 3akoHa MOryT
CyLLeCTBOBaTb BO3MOXHOCTW 06paTUTLCS C XO4ATANCTBOM O MPUOCTAHOBKE NEPEMELLEHNS.
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46.

47.

48.

B cnyyasx nuweHus cratyca OexeHua rocydapctBa MOryT daTb pa3pelleHue OocTaBaTbCs Ha CBOEW
TEPPUTOPUM MO MPUYMHAM, KOTOPbIE OMPaBAbIBAIOT AOMOMHUTEMNBHYIO (DOPMY 3aluThl WK 3aLLMTY Ha
ryMaHWUTapHbIX OCHOBaHWAX. CrneayeTt paccmMoTpeTb NogobHYH CUTYaLMIO, U MOXKET BbITb HAWAEHO AOMKHOE
peLLeHre, 0COBEHHO B TeX CUTyaLusiX, KOr4a NPUHABLUMA peLLeHe OpraH BacTu COBEPLUMN OLWMOKY, BbIHOCS
CBOE MOCTaHOBMEHVe Mo NoBOAY A0OPOCOBECTHOMO X04ATaNCTBa, MMM KOrAa NNLWeHne cTaTyca B NPOTUBHOM
criy4ae MOXET NPUBECTY K AUCMPONOPLMOHABbHBIM NOCNEACTBUAM UMK Bbi3BaTb 0COBO TSXKENble CTpagaHus.
Korga nuwwenne ctatyca bexeHua 3atparusaeT cyabby feten, rocyaapcTsa AOMKHbI PACCMOTPETb BOMPOC O
nNpefocTaBfeHnn Takom 3aluTbl, €CM 3TO COOTBETCTBYET MHTEpecaMm AeTel B Haubonblueil CTeneHu B
COOTBETCTBUU C 0BsA3aTeNbCTBaMU rocyaapcTs no KoHseHumn 1989 roga o npasax pebexka. CoxpaHsioTes u
Apyrve opmbl 3aluThl, B TOM YuCre, 3aliuTa OT NPUHYAUTENBHOrO BO3BPALLEHWS (B CTpaHy, U3 KOTOPOI
AaHHoe nnuo npubbino) — refoulement, OT NbITOK 1 YHUXAKOLLErO YeroBeka obpaLleHus.

Nnwenne cratyca GexeHua OBbIMHO NMpWBOAWMT, OyoyuM NOCMEACTBMEM 3TOrO PELUEHWS, K NULIEHWHO
MPOM3BOLHOTO CTaTyca, OCOOEHHO CTaTyca YNMEHOB CeMbM. B Takux crnyyasx 3auHTEPECOBaHHbIM NuLaM
[OIMKHa ObITb NpesocTaBneHa BOIMOXHOCTb 006paTUTLCS C XO4ATANCTBOM O NpefoCTaBneHun UM ybexuLla,
eCT1 OHW NOXXENatT 3TOro, W NOKa3aTb, YTO OHM [OMKHbI ObITb NPU3HAHBI B kayecTe BEXEHLIEB N0 CBOEMY
COBCTBEHHOMY Npasy.

Nnwenne cratyca GexeHua He MpensTCTBYeT B MOCMEAYIOLEM nojadye XofaTaicTea O MpeaoCTaBeHUN
MeXayHapoaHo 3awutbl. JlloGoe nonoxeHue, YTBEpkKAalollee 4TO NUWeHWe cTaTyca OexeHua B
COOTBETCTBMM C MpefbayLiMM OnpeseneHneM [enaeT HEeBO3MOXHbIM MOAAdYy HOBOTO XojaTaicTBa O
npepocTaBneHun cratyca GexeHua, GyaeT npoTueopeuntb KoneeHumm 1951 roga, Mockonbky HuKorda
Henb3s WCKMioYaTb BO3HUKHOBEHWSI Cry4aeB, koraa KOHKPETHOE NULO MOXET UCMbITbiBaTb 06OCHOBaHHOE
onaceHue CTaTb XepTBO! NpecrnefoBaH!s UMK BO BPeMst NPOLIeaypbl NINLLEHUS cTaTyca, UMK B NOCTeayHoLLmii
nepuog. PelueHye no TakoMy XofaTaiCTBy LOMKHO NMPUHUMATLCS APYTM CyAbeit Unv Apyroi rpynnoi nvy, B
cocTaBe CreLuarnbHoro opraa.
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