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I. Introduction

ICJ Mission to Moldova

The International Commission of Jurists, in co-operation with the Soros Foundation Moldova, carried
out a one-week mission to the Republic of Moldova from 24 to 29 September 2012. The aim of the
mission was to assess the factors impeding the effective functioning of the judiciary, in particular the
current disciplinary rules and mechanisms of enforcement for judicial misconduct, as well as the ap-
pointment, selection, training and security of tenure of the judiciary. The mission was carried out in
co-operation with two national experts appointed by the Soros Foundation, Mihaela Vidaicu, Criminal
Law Associate Professor, and Nadejda Hriptievschi, Criminal Justice and Human Rights Researcher.
The experts advised in advance of and throughout the mission on national law and practice in the
judiciary, and on proposals for judicial reform. The mission was composed of Justice Ketil Lund,
a former judge of the Norwegian Supreme Court and a Commissioner of the ICJ; Rdisin Pillay,
Director of the ICJ Europe Programme; and Temur Shakirov, Legal Advisor of the ICJ Europe
Programme.

The mission met with a range of key actors in order to gain an understanding of the situation
in the Moldovan judiciary, the progress already made in reforming the system and the ongoing
legislative and practical reforms. It met with judges of the Supreme Court, Court of Appeal and
District Court, as well as with the President of the Constitutional Court and the Chair and mem-
bers of the Superior Council of the Magistracy. The mission met with the Minister for Justice
the Deputy Minister for Justice. The mission also held meetings with the National Institute of
Justice, with members of the Qualification Committee and the Disciplinary Committee under the
Superior Council of the Magistracy, with the Prosecutor’s office, and with other expert lawyers,
former judges, NGOs and academic and policy institutions.! The ICJ is grateful to all those with
whom it met, and expresses its thanks for the openness shown by its interlocutors in discussing
challenges in the judicial system.

The need for reform

The challenges faced in reform of the judiciary are indeed formidable. The mission heard from
a range of interlocutors that significant problems remain within the judiciary. The judiciary is
widely distrusted by the public as prone to corruption,? and as open to undue influence from
both public authorities and private persons and entities. At the same time, the ICJ heard reports
that judges who seek to act independently may also face pressure from those interested in the
case, including from state bodies as well as private persons and entities.> The mission heard
of significant problems concerning unreasoned or poorly reasoned decisions by many judges.
Senior figures in both the government and the judiciary recognise that some judges have such
poor legal knowledge and skills that they are unable to discharge their duties effectively.

A general concern was that, as a result of these weaknesses, the judiciary does not provide
reliable protection for the rights of those who depend on it to administer justice. Judgments
of the European Court of Human Rights, as well as recent research, confirm that investigating
judges frequently authorise pre-trial detention without sufficient reasons being given, leading to
violation of the right to liberty.* The European Court has also held Moldova in violation of the right

[y

See Annex 1.

2 Jean Redpath, Victimization and public confidence survey: Benchmarks for the development of criminal justice
in Moldova, Soros Foundation Moldova, 2010, p.31.

3 See further, Judicial Independence in Moldova, Ndejda Hriptievschi and Sorin Hanganu, in Judicial Indepen-
dence in Transition, Anja Seibert-Fohr (ed.) Max-Plank Institute, 2012.

4  Becciev v Moldova, App. No 9190/03, Judgment of 4 October 2005; Sarban v Moldova, App. No 3456/05, judg-

ment of 4 October 2005; Boicenco v Moldova, App No 41088/05, judgment of 23 October 2007; Turcan and

Turcan v Moldova, App No 39835/05, Judgment of 8 February 2011; Ignatenco v Moldova, App No 36988/07,

Judgment of 8 February 2011. Although a Supreme Court directive has sought to clarify the duties of judges

in providing reasons for decisions to detain, it appears that this is not being implemented by all judges.
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to a fair trial, as a result of the failure of judges to give adequate reasons for criminal convictions.®> There
are further concerns, again validated by judgments of the European Court, that judges fail to protect de-
tainees from torture or ill-treatment in detention. This failure became most acute during the post-election
protests of 2009, when court proceedings also fell short of the right to a fair hearing.

Historical background

The Moldovan judiciary has been shaped by a difficult history, developing from a Soviet tradition in which
the judiciary was subordinated to the executive. Following independence in 1991, and the adoption of a
new Constitution in 1994, Moldova undertook a programme of judicial reform, with a series of new laws
governing the judiciary and the court system enacted between 1994 and 1996.° During this period, Mol-
dova joined the Council of Europe and became party to the European Convention on Human Rights,” as
well as a number of the principal UN human rights treaties.®

The government led by the Communist Party, elected in 2001, and in office until 2009, instituted a further
programme of reform (or counter-reform) which was ostensibly aimed at ending judicial corruption. The
main effect of these reforms was to increase government control over the judiciary, including through an
enhanced role for the President in the judicial appointments process.’ The reforms also brought the Su-
perior Council of Magistracy (SCM), the governing body of the judiciary, under greater government con-
trol.’? In 2002, the Constitution was amended to reduce the levels of courts from four to three, a measure
which resulted in the effective dismissal of a number of judges.'! During this period, the judiciary became
less independent from government in practice and there were credible reports of a practice of providing
government instructions to the judiciary through “telephone justice.”*> An ICJ mission which visited Mol-
dova in 2004, to assess the independence of the judiciary, found that there were worrying indications of a
return to a judiciary compliant to the executive’s demands, and of a Supreme Council of Magistracy that
had become a conduit for the exercise of the President’s will.13

In recent years, the independence of the judiciary has been under significantly less pressure. Legislative
reforms have reversed the retrogressive measures enacted in the early 2000s, altered the composition of
the Supreme Council of Magistracy, strengthened its independence, and limited the role of the Moldovan
President in Judicial Appointments. Although problems of corruption and government influence and some
vestiges of telephone justice culture may remain, there is no indication of the kind of systematic govern-
ment attempt to control the judiciary that was evident in 2004.

Many of the problems of the judiciary that persist in Moldova are derived from the past and are similar
to those in other countries of the former Soviet Union. It would be fair to say that the country’s judiciary

5 Gradinar v Moldova, App. No0.7170/02, Judgment of 8 April 2008, Vetrenko v Moldova, App. No 36552/02,
Judgment of 18 May 2010.

6 ICJ report, Moldova: the Rule of Law in 2004, para.52.

7 Moldova joined the Council of Europe on 13 July 1995 and ratified the European Convention on Human
Rights on 12 September 1997.

8 Moldova acceded to the International Covenant on Economic Social and Cultural Rights (in 1993); the
International Covenant on Civil and Political Rights (in 1993); the International Convention on the Eli-
mination of All Forms of Racial Discrimination (in 1993); the Convention on the Rights of the Child (in
1993); the Convention on the Elimination of All Forms of Discrimination against Women (in 1994); and
the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (in
1995). More recently, Moldova has ratified the first and second Optional Protocol to the Convention on
the Rights of the Child on the Involvement of Children in Armed Conflict (2004); the Optional Protocol
to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Por-
nography (2007); ratified the first Optional Protocol to the ICCPR (2008) and acceded to the Second
Optional Protocol to the ICCPR on the Abolition of the Death Penalty (2006); acceded to the Optional
Protocol to the Convention on the Elimination of Discrimination Against Women (2006); ratified the Op-
tional Protocol to the Convention Against Torture (2006) and the Convention on the Rights of Persons
with Disabilities (2010); and signed the International Convention for the Protection of All Persons from
Enforced Disappearances.

9 Law no.140 of 21 March 2003, Article 11 (4).

10 ICJ report, Moldova: the Rule of Law in 2004, paras.64-90.

11 Ibid, para.21, paras.101-104.

12 Ibid, paras.113-121.

13 Ibid, para.6.
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and the government as a whole has not yet been able to overpass that culture and tradition which are to
be challenged by the reforms underway. However, the biggest challenge of the new and probably biggest
wave of the reforms is this Soviet and post Soviet legacy still salient in Moldova.

The Government’s Programme of Reform

Since 2009, two successive coalition governments have each made reform of the justice system one
of their highest priorities. The Justice Sector Reform Strategy for 2011-2016 includes proposals for
reform of the judiciary, prosecution service and police, as well as reform of the Criminal Procedure
Code, and measures to ensure access to justice. An ambitious programme of legislative reform of
the judiciary has been undertaken in 2012; reforms of the police and prosecution services are still
awaited.

The mission therefore took place at a time of transition for the judicial system, when a significant
package of amendments to several of the laws concerning the judiciary had been adopted only a
month previously. Some of these amendments had just come into force; others were about to do
so. The amendments were far reaching, affecting the structure and organisation of the courts, the
numbers of judges in office, allocation of judges to particular courts , the status of judges, the go-
verning bodies of the judiciary, the appointment, promotion and disciplinary processes, as well as
the administrative offences and criminal liability of judges.

Many of the legislative changes raised difficult issues of the challenges of upholding judicial in-
dependence while ensuring accountability. There was uncertainty among members of the judicial
and legal communities as to how this complex package of legislation would work in practice, in part
because regulations providing for the detail of several new procedures and standards had yet to be
developed. At the same time, further reforms were ongoing and remain so at the time of writing of
the report. Significant among these are proposed reforms to the judicial disciplinary system, which
an independent Working Group has been established to consider. As this report was being prepared,
a new Draft Law on Judges’ Disciplinary Liability had been published for public consultation, on 22
November 2012. References in this report to the new Draft Law are references to the draft of that
date. It is expected that the Ministry of Justice will submit the Draft Law to the government by the
end of 2012. There may be changes in the Draft Law after the public consultation process.

At the present stage of transition there is inevitably a chasm between the real experience of those
who work in or with the judicial system, and the high aspirations impelling the new laws. Whether the
chasm can be bridged is still open to question. The legislative reforms that have already been initia-
ted are highly ambitious, and in general provide a sound legislative basis for an independent, expert
and accountable judiciary. But in a country where the idea of the rule of law does not run deep, there
remains a risk of an artificial reform, that will be difficult to realize in practice. The energy and de-
termination which has been put into legislative reform, now needs to be directed towards practical
implementation. The real effect of the legislation on the deep-rooted problems of the judiciary can
only be judged following more detailed regulations and guidance to implement the general provisions
of the law. Legislative reform, though welcome, must be seen as a precondition for the necessary
practical reforms in the judicial system.

The current programme of reform, taken as a whole, has the potential to build a credible, accounta-
ble, but also, crucially, a strong and independent judiciary. However, the reform process, as with any
process of change, carries risks. In particular, a programme of reform that is imposed by the political
branches of government, even with the best of intentions, entails risks for judicial independence.
The commitment and co-operation of the judiciary, especially the senior judiciary, is necessary for
the reform process to be effective. So far, although there are disagreements about some aspects of
the reforms, the process seems to have been undertaken with thorough consultation and negotiation
with the judiciary and judicial governing bodies. Furthermore, the working groups on various aspects
of judicial reform have allowed the government to draw on the views of judges, legal experts and of
civil society. These aspects of the process are very welcome and should be continued.

Achieving a strong and independent judiciary in Moldova requires a cultural shift, as well as legisla-
tive and organisational measures. For real independence of the judiciary to be achieved, judges will
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have to conceive of themselves as autonomous holders of judicial power, with the responsibility as
well as the power to act independently. This implies a continuous, healthy tension with the other in-
stitutions of the State, without control or dominance of one branch of government by the other. An
independent and effective judiciary is one that sees itself as a defender of the human rights of those
who come under its purview, where those rights are threatened by the State or by private parties.

Although the ICJ mission, and this report, address only reform of the judiciary, it is clear that judicial
reform will be ineffective if it is carried out in isolation. Some of the deeper problems in the judiciary
are symptomatic of wider cultures of corruption and influence in the public sphere. The mission no-
ted that when it heard accusations that judges are susceptible to corruption or undue influence, the
influence was often alleged to come from other institutions of State, as well as from private persons.
In parallel to reforms that ensure the integrity and accountability of the judiciary, therefore, similar
reforms must be undertaken in regard to other public bodies including the prosecution service and
the police.



Reforming the Judiciary in Moldova: Prospects and Challenges | 15

I1. The Moldovan Judicial System: Structure and Organisation

Structure of the Court System

Under the law on the Organisation of the Judiciary, as amended in 2012, there are 504 judicial posi-
tions that may be occupied at any one time in Moldova, including 33 Supreme Court judges.** Courts
include District Courts,*> the Courts of Appeal,® and the Supreme Court.'” There is also a Constitu-
tional Court, which exists outside the court system, independent of all branches of government, and
which is the final authority on matters of constitutional interpretation. Under recent reforms (Law on
the Organisation of the Judiciary, as amended, 2012) the Economic Court and the Economic Appeal
Court have been abolished and replaced by the Commercial District Court, with a competence sig-
nificantly restricted compared to that of the former Economic Court.*® The only other special courts
established are military courts.? Investigative judges will, under the 2012 amendments to the Law
on the Organisation of the Judiciary, be absorbed into the general judiciary.?°

Guarantees of Independence

The Law on the Status of the Judge affirms that “judges shall be independent, impartial and immovable
and shall be subordinate only to the law.”?! It stipulates that “judges shall make decisions indepen-
dently and impartially and shall act without any direct or indirect restrictions, influences, pressures,
threats or interventions from any authority, including judicial ones. The hierarchical organisation of
jurisdictions shall not affect the individual independence of the judge.”?? Article 15 of the Law on the
Status of Judges, which lists the obligations of judges, states that judges shall be obliged to be impar-
tial and to ensure the defence of a person’s rights and freedoms, honour and dignity.23

The Superior Council of Magistracy

The Superior Council of Magistracy is the main governing body of the judiciary, with responsibility
for judicial appointments, evaluation of judicial performance, promotions, inspection and disciplinary
matters.?* It is an independent body.?> Under legislative amendments of 2012, four bodies are esta-
blished under the authority of the SCM: the Selection and Career Board, the Judges’ Performance
Evaluation Board, the Disciplinary Board and the Judicial Inspection.?® (The Qualification Board, which
was previously responsible for judicial appointments and promotions, was abolished?” by the 2012
amendments.)?® The SCM hears appeals from the first three of these bodies.?®

14 Law on the Organisation of the Judiciary, Law No.514, as amended by LP153 din 05/07/12, MO185/31/
08/12, Article 21.2.

15 Law on the Organisation of the Judiciary, Article 25.1.

16 Ibid, Article 35.

17 1Ibid, Article 43.

18 Ibid, Article 25.

19 Law on the Organisation of the Judiciary, Article 25.

20 Ibid, Article 15.21.

21 Law on the Status of the Judge, Article 1(3).

22 Ibid, Article 1(4).

23 Law on the Status of the Judge, Article 15(1)(a) and (b).

24 Law on the Superior Council of Magistracy, No.997 of 19 July 1996, as amended by LP153 of 5 July 2012,
M0185/31/08/12.

25 Ibid, Article 1 (1), Article 8 (1).

26 Unlike the three other bodies, the “Boards”, which are separate bodies with their own procedure for
election with a limited SCM role in such election, the Judicial Inspection is a body consisting of 5 judges-
inspectors who are selected by the SCM through a public competition and may be dismissed by it.

27 The Qualification Board was replaced by the Selection and Career Board, which has greater competen
ces than its predecessor.

28 Ibid, Article 7.

29 Law on the Superior Council of Magistracy, op cit Article 22.
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The composition of the SCM was also changed by the 2012 amendments, to ensure a majority of
judges in its membership. Following the 2012 legislation, the SCM is to be composed of 12 members,
including three ex officio members: the Chief Justice of the Supreme Court, the Minister of Justice
and the Prosecutor General; three law professors®® to be elected by Parliament; and six judges elec-
ted by the General Assembly of Judges, and representing all levels of the Courts.3! For the moment,
however, the membership of the SCM remains equally weighted between law professors and judges.3?
The changes to the membership will take effect only on the expiry of the terms of office of the current
members in the autumn of 2013.

Budgetary competence is divided among the Ministry of Justice, which coordinates the budgetary pre-
paration process through its Department of Judicial Administration (DJA);?? the SCM, which examines,
confirms and proposes a draft budget of the courts;3* and the Parliament.3> Article 22 of the Law on
the Organisation of the Judiciary provides that financial resources for the courts must be approved by
the Parliament, on the proposal of the SCM, and included in the state budget. At the same time, the
process for approving the state budget is usually coordinated by the government, with the Ministry of
Justice presenting the proposals for the draft budget, negotiated with the Ministry of Justice and after
that presented to the government, which takes it to the Parliament for final approval.

The SCM has until now been perceived as a relatively weak institution, partly because it has lacked
staff and resources. Recently the Ministry of Finance has approved increased staffing for the SCM, but
inadequate resourcing remains an issue.

Under the 2012 amendments, the work of the SCM is to become more transparent. All decisions must
be reasoned; votes must be open and meetings open to the public and audio and video-recorded; and
there are requirements to publish its decisions and minutes of SCM meetings on its website.3¢

The General Assembly of Judges

Under the law on the Organisation of the Judiciary, Article 23, as amended in 2012, the role of the
General Assembly of Judges is to ensure the practical implementation of the principle of judicial self-
administration. It is therefore central to ensuring judicial independence under the legislative scheme
(Article 22(1)). The General Assembly is made up of all judges in Moldova (Article 22.2), and meets
once a year (Article 22.3). The SCM reports to the General Assembly, which elects judges to the SCM
and its subordinate boards and approves and amends the Code of Ethics and decides on matters of
court administration (Article 23).

Court Presidents and Administrators

Courts are headed by a President of the Court (Chief Judge),3” who co-ordinates the work of the jud-
ges of the Court, and appoints a head of administration for the Court.3® Under the 2012 amendments
to the Law on the Organisation of the Judiciary, the competence of presidents and vice-presidents of
courts has been amended, so that they no longer have administrative functions. Such functions are
now exercised by the court secretariat, under the head of administration of the court. Presidents of
Courts do not assign cases; a system of random assignment of cases using electronic software is in
place,?*® at least in theory, although there appears to be some scepticism amongst experts as to how

30 This term denotes full time law professors in accredited higher education institutions.

31 Ibid, Article 3.

32 Law on the Superior Council of Magistracy, as amended by Law 306 of 25 December 2008.

33 The Department of Judicial Administration was created by Government decision 670 of 16 June 2007 as a
“public institution subordinate to the Ministry of Justice, with the status of a legal entity, financed from
the state budget, responsible for providing organizational, administrative and financial support to the
district and appellate courts”.

34 Law on the Superior Council of Magistracy, op cit, Article 4(4) (c)

35 The Constitution of the Moldovan Republic, Art. 121 (1): “The budget of the courts of law shall be approved
by the Parliament and included in the state budget”.

36 Law No. 947Article 8.

37 There are also Deputy Chief Judges, except in courts with fewer than six judges. Law No0.947, Article 16.

38 Ibid, Article 45 - court manager or heads of administration / secretariat for a court is a new position in
troduced by the 2012 amendments.

39 Law on the Organisation of the Judiciary, Article 6.
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well and universally it is currently being applied. It is the responsibility of the President of the Court
to oversee the random case assignment system for the court.*°

Allocation of Judges

The current reforms have engendered attempts to allocate judges more efficiently. The Deputy
Minister of Justice told the mission that the government’s purpose was to create a “new map of the
courts”. The number of Supreme Court judges has been reduced from 49 to 33, with the remaining
Supreme Court judges to be deployed to other courts.®* (In November 2012 there were 41 judges
at the Supreme Court and eight positions were vacant.) The deployment of the 471 judges of courts
other than the Supreme Court is to be determined by the SCM,*? according to the workload in par-
ticular courts and districts. The regulations for the SCM’s exercise of this function have yet to be
developed,*® but it is expected that the new system will allow the SCM to respond flexibly to changes
in the workload of particular courts.

Caseload

Judges at all levels told the mission that their heavy caseload was a problem. The Chisinau Court of
Appeal, for example, told the mission that the Civil Panel of the Court of Appeal heard 30 cases per
day, in addition to many administrative cases, and that this overload affected the quality of deci-
sions. The mission was told that caseload problems vary, and tend to be more significant in Chisinau
than outside the capital. The new flexibility allowed to the SCM in allocating judges to the courts
where they are most needed should help to address the problem.

Judges’ Assistants

The 2012 legislation provided for a legally qualified assistant to be allocated to every judge,* and
for judges of the Supreme Court each to be allocated three assistants.* Judges see the provision
of assistants as necessary to allow them to cope with their large caseload, and the appointment of
such assistants appears to have been essential in securing the support of the judiciary for the wider
judicial reform package.

At the time of the mission, judicial assistants were not yet in place; recruitments were underway
in some courts. The provision made for judicial assistants in the 2012 legislation is controversial.
Some of the experts with whom the mission met were optimistic about the likely impact of the new
assistants, considering that they could enhance the quality of judicial reasoning, and even educate
some judges and improve the quality of their work. Others were concerned that the assistants would
find themselves taking on inappropriate responsibilities, in effect doing the work of the judge. Still
others were convinced that these means would be better spent increasing judges’ salaries in order
to enhance their working discipline, and make them less prone to corruption.

Reasoning of Decisions

Amendments to the Civil Procedure Code of 20124 excluded the obligation on district court judges to
provide reasons for their decisions, in civil cases heard at first instance, except if one or more of the
parties expressly request that reasons be provided; or if the decision is appealed; or if the decision is

40 Law on the Organisation of the Judiciary, Article 16(1)(i).

41 Law on the Organisation of the Judiciary, Article 21(2). Such transfers are to be arranged by the Superior
Council of Magistracy (there has already been a decision of the SCM on this issue, decision 741/36 of 20
November 2012 on the transfer of SCJ to the vacant positions of other courts, by the procedure of trans
ferring eight judges should be initiated. with the agreement of the judges concerned, who will retain the
salaries and benefits of Supreme Court judges: Law on Amending and Completing Some Legislative Acts,
No 153 of 5 July 2012, Art.VIII (5) and (6).

42 Law on the Organisation of the Judiciary, Article 21(3).

43 Law on the Organisation of the Judiciary, Article 21 (4).

44 Law on the Organisation of the Judiciary, Article 47.

45 Law on the Supreme Court of Justice, Article 4.

46 Law of 05 July 2012.
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to be recognised and executed in another state. The mission was told that this amendment had been
made at the suggestion of senior judges, and was seen as a means to address the large workload of
some district court judges. The measure has been highly controversial in Moldova, and several NGOs
advocated against the amendment as it passed through Parliament. Critics of the amendment point
out that it is likely to block litigants’ access to justice, as they will receive no reasons for the decision
affecting them unless they apply for reasons to be given within a time limit of 30 days. The measure
also seems likely to lead to more appeals from first instance decisions, thus undermining its stated
purpose of reducing the workload of the courts.

The ICJ has serious concerns at the impact of this amendment to the Civil Procedure Code, on the
capacity of the judicial system to provide access to justice and to ensure effective protection of the
rights of litigants to a fair hearing, as protected by Article 6.1 ECHR as well as other international
human rights treaties. Article 6 ECHR requires that reasons be given for judicial decisions.?” The
stipulation in the amendment that reasons will be given at the request of the parties will not neces-
sarily result in compliance with Article 6 ECHR. This may be insufficient, for example, where a party
to the case is not legally represented and is not aware of the need for the request, or of the deadline
for its submission. In addition, the European Court of Human Rights has recognised that reasoned
decisions are important not only in the interests of individual litigants, but also in allowing for public
scrutiny of the decision.*® In principle, therefore, the burden should not be on the litigant to request
reasons for a decision. The amendment is particularly unfortunate, given the poor culture of judicial
reasoning which already exists in the Moldovan system, which has led to repeated findings of vio-
lation of Article 6 ECHR in the criminal justice context. This amendment can only serve to further
lower standards in reasoning of decisions. Reasoning of decisions is a main task of judges in a Rule
of Law society, and the IC] questions the expressed necessity for the amendment, given that other
measures to alleviate the overburdening of the courts, including the hiring of judicial assistants and
court administrators, are to be introduced following the 2012 amendments.

The Ministry of Justice informed the mission that the operation of the law would be carefully moni-
tored to assess whether it was falling short of ECHR standards. The ICJ considers that the results of
such monitoring should be published after one year, and consideration should be given to repealing
the amendment, should it in any way give rise to concerns about the quality of court decisions or
access to justice.

Judicial Pay

Judicial salaries in Moldova are strikingly low, even when account is taken of the generally low level
of salaries in the country. Judges of the District courts earn a base salary of 4,200 lei (260 EUR)
gross per month, presidents of district courts 5,200 (325 EUR); judges in appellate courts 5,200 lei
(325 EUR); a judge in the Supreme Court earns 6,000 lei (375 EUR).*? These levels of pay create
considerable frustration amongst judges, who maintain that it is scarcely possible to live on the lower
grades of judicial salaries. The situation certainly works counter not only to ensuring the effective
of the work of judges, but also to their independence and impartiality, creating ideal conditions for
corruption. One judge told the mission that the situation “pushes judges to the brink”.

47 The European Court of Human Rights has held that whilst the structure, nature and content of judg
ments may vary between different systems, a court must “indicate with sufficient clarity the grounds
on which they base their decision”, see Hadjianastassiou v Greece Application no. 12945/87, Judgment
of 16 December 1992, para.33; Karakasus v Greece, Application No 38194/97, Judgment of 17 October
2000; Hirvisaari v Finland, Application No. 49684/99, Judgment of 27 September 2001; Tatishvili v Russia,
Application no. 1509/02 Judgment of 22 February 2007.

48 Tatishvili v Russia, op cit para.58.

49 Compared to other branches of power - the salary of the Supreme Court President is equal to that of the
Prime-Minister and President of the Constitutional Court and SCM; a Minister gets 7,100 lei (more than a Su-
preme Court judge). Besides the salaries, judges receive a bonus for qualification grades and could also get
bonuses on various occasions, which are not directly provided by law and hence it is often at the president of
the court discretion.
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By contrast with the poor remuneration of most serving judges, it is striking that following “reti-
rement” (which is possible very early, from the age of 50 and 6 months),*® judges can continue to
work, and receive both their salary, and their pension, which amounts to 75 percent of their salary.
From the age of 50, therefore, judges’ salaries are suddenly and significantly increased, in a way that
appears arbitrary, in contrast to their earlier penury.

The mission was repeatedly told, by judges and others, that judicial accountability, and increased
exposure to prosecution for offences of corruption, must go hand in hand with adequate salaries for
judges. This insistence on a trade-off between two very different aspects of judicial reform seemed
to be a tacit acknowledgment that many judges could not afford to eschew corruption, and could
not be expected to do so, under present conditions. It is a stark and discouraging view. But it does
demonstrate the practical reality of the importance of adequate remuneration of judges, for an in-
dependent and impartial judiciary.

Indeed, this principle is affirmed by international standards on the independence of the judiciary.>!
The Council of Europe Committee of Ministers has recommended that proper conditions should be
provided to enable judges to work effectively, in particular by, inter alia “ensuring that the status and
remuneration of judges is commensurate with the dignity of their profession and burden of respon-
sibilities.”>? The European Charter on the Statute for Judges states that “judges exercising judicial
functions in a professional capacity are entitled to remuneration, the level of which is fixed so as to
shield them from pressures aimed at influencing their decisions and more generally their behaviour
within their jurisdiction, thereby impairing their independence and impartiality.”*?

In July 2012, the SCM proposed a new system of remuneration of judges, increasing significantly the
salaries, without, however, removing the benefit regarding early retirement and the right to recei-
ve both salary and retirement benefit after the age of fifty. A working group is presently preparing
amendments to the remuneration system of judges and judicial system personnel. The Deputy Mi-
nister of Justice told the mission that pay will be raised by the end of 2012. At the General Assembly
of Judges in October 2012, it was confirmed by both the President of the Supreme Court and the
Minister of Justice that judicial salaries will increase at least threefold.>*

The ICJ considers that raising judicial salaries should be the first priority in the deployment of re-
sources in the judicial system. However, consideration should also be given to ending the provision
whereby a judge may retire at the very early age of 50 and receive both a salary and a pension in
parallel, a situation which is difficult to justify given the scarce resources available to the overloaded
judicial system in Moldova.

50 This time limit is increasing yearly, to reach the limit of 62 for men and 57 for women in 2034, by the Law 56
of 09 June 2011, the provisions regarding the increase of the time limit for judges were declared unconstitu-
tional by the Constitutional Court decision no. 27 of 20 December 2011. There is a draft law that restates the
old system, pending approval by the Parliament.

51 Basic Principles on the Independence of the Judiciary, Principle 7; Procedures for the Effective Implementation of
the Basic Principles on the Independence of the Judiciary, adopted by the Economic and Social Council in Resolu-
tion 1989/60, endorsed by the General Assembly in Resolution 44/162 of 15 December 1989, procedure 5.

52 Council of Europe Committee of Ministers, Recommendation R(94) 12, Principle III.1.b.

53 European Charter on the Statute for Judges, Article 6.1.

54 Declaration at the General Assembly of Judges of 23 October 2012.
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III. Qualification and Appointments

One of the principal reforms brought about by the 2012 legislative reform package was a re-or-
ganisation of the system of qualification and appointment as a judge. The measures in place for
judicial training, qualification and appointments are of great significance given the widely ackno-
wledged need to improve and safeguard the quality of the judiciary in Moldova. There has also been
controversy regarding the previous system for qualification and appointment, which was seen by
some as allowing some candidates to bypass professional training requirements, to the detriment
of more qualified candidates. The number of former prosecutors and police officers being appointed
as judges, especially as investigative judges, under the old system has also been a concern to some
experts in Moldova, given the potential for undue influence or bias in favour of the prosecution in
criminal trials.

While international standards do not prescribe exacting procedures for judicial appointments, they
do set forth principles governing any procedure that is adopted. They require, first, that appoint-
ments should be according to clear criteria based on merit,>> and second, that the process and the
institutions involved in the process should be sufficiently independent to protect against control of
judicial appointments by the executive.>® In this regard the European Charter on the Statute for Jud-
ges specifically requires a decisive role for an independent body with a membership of at least 50
percent of judges. It states that “in every decision affecting the selection, recruitment, appointment,
career progress or termination of office of a judge, the statute envisages the intervention of an aut-
hority independent of the executive and legislative powers within which at least one half of those
who sit are judges elected by their peers following methods guaranteeing the widest representation
of the judiciary.”®” The recent amendments to the composition of the SCM have ensured compliance
with this principle.

Qualification: the System until 2012

Under the previous system, which applied until 2012, there were two means to qualify as a judge.
The first required attendance at a one-and-a-half year course at the National Institute of Justice
(NIJ), followed by oral and written examinations. The NIJ, established in 2007, exists for the specific
purpose of training prospective judges and prosecutors, and for providing continuing education to
those who are already in office.®® It is an independent body comprising seven judge-members ap-
pointed by the SCM, four prosecutors, a law professor and a representative of the Ministry of Justice.
The NIJ admits about 10 candidate judges per year.

A second route to qualification as a judge has been to gain five years’ experience in a related pro-
fession (for example, as a prosecutor, criminal investigator, lawyer or court clerk) and then to pass
an examination set by the Qualification Committee, under the authority of the Superior Council of
Magistracy. Candidates wishing to qualify in this way were also required to have a degree in law.
The mission was told that the examination set by the SCM is a comprehensive one, which includes
both written and oral elements and covers civil and criminal law and procedure, as well as European
Convention on Human Rights jurisprudence. The SCM also sets an examination for investigating jud-
ges, which requires that a more limited range of subjects be passed. The examinations have been
criticised by some judges and experts as insufficient to ensure a high quality of judicial qualification,
without specific professional training as a judge.

55 UN Basic Principles on the Independence of the Judiciary, Principle 10; Universal Charter of the Judge article
9; European Charter on the Statute for Judges, para.2.1; Council of Europe, Recommendation No.R (94) 12
Principle I1.2.

56 Council of Europe, Recommendation No.R (94) 12, Principle I.2.c.

57 Ibid, para.1.3.

58 Law on the National Institute of Justice, 2007.
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Prior to the August 2012 amendments, the law stipulated that 80 percent of the entrants to the
profession must come through the NIJ course; entrants through the SCM route were limited to 20
percent of new judges. Once a candidate had successfully passed either of the two examinations, he
or she could be considered for particular judicial posts by the Qualification Board of the SCM. Selec-
tion of candidates was based primarily on examination grade. However, the SCM is alleged by some
experts not to have respected this rule in practice, and according to some estimates has recruited
only 50 percent of judges through the NIJ.>®

The 2012 Reform

Under the 2012 legislation, the qualification and appointments system will be unified. Although it will
remain the case that some candidates will qualify through the NIJ course and others through gaining
five years’ relevant experience, all candidates will sit a single examination, set by the NIJ.¢° Judicial
positions will then be assigned to those who have successfully passed the exam, by a new body, the
Selection and Career Board under the auspices of the SCM.® The Board will consist of four judges
- including two Supreme Court judges, one Court of Appeal Judge and one District Court judge
- and three representatives of civil society.®? Judge-members of the Board are appointed by the Ge-
neral Assembly of Judges;® and the three members of civil society are to be appointed by the SCM
through open competition.®* The Selection and Career Board will interview candidates for judicial
positions, will decide on recommendations for appointments and will be required to provide reasons
for such decisions.®> The decision will be subject to appeal before the SCM.® The debates during the
meetings of the Board will be entered in the minutes and audio recorded with the attachment of the
recordings to the minutes.®”

These recommendations will then be presented to the SCM,% which will select candidates based on
the decision of the Selection and Career Board. The SCM’s decision is taken by open vote and must
be reasoned.®

On the recommendation of the SCM, judges are appointed by the President of Moldova (in the case
of District Court and Court of Appeal judges) or by the Parliament (in the case of Judges of the Su-
preme Court). In the case of appointments by the President, he or she may reject the recommenda-
tion of the SCM, but may only do so once and must give reasons establishing that the candidate is
unsuitable for the office, or has violated the law or procedures for selection. If the SCM proposes the
candidate a second time, the President is under an obligation to make the appointment.”°

The role of the President in judicial appointments has previously been controversial. During the
early 2000s, the law was amended to allow the President to definitively reject candidates proposed
by the SCM, without reasons.” Since 2005, when the law was again amended to reduce the role of
the President, the role of the President in judicial appointments has not in itself been seen as pro-
blematic. However, there has been some concern regarding the role of the President in combination
with the requirement that prospective judges be subject to an intelligence service check before
appointment.”? It is reported that the President has refused to appoint some candidates because of

59 American Bar Association, Judicial Reform Index for Moldova, June 2009, Volume III, pp.17-20.

60 Law on the Status of the Judge, Law No.544 of 20 July 1995, as amended by LP153 of 5 July 2012, MO185/31/
08/12, Article 6(1)(c), Article 6(2), Article 6(3).

61 Law on the Selection, Evaluation of Performance and Career of Judges, No.154, 5 July 2012, Article 3 (1).

62 Ibid, Article 3(2).

63 Ibid, Article 4(1).

64 Ibid, Article 4(2).

65 Ibid, Article 5(1)(h).

66 Ibid, Article 11.

67 Ibid, Article 9(5).

68 Ibid, Article 5 (1)(h).

69 Law on the Superior Council of Magistracy, Article 19.

70 Law on the Status of the Judge, Article 11.

71 ICJ Report, Moldova: the Rule of Law in 2004, paras.66-68.

72 Law 271 of 18 December 2008 regarding the verification of candidates and holders of public functions.
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information revealed during the intelligence check. The lack of transparency in the check conducted
by the intelligence services was raised with the mission by a number of judges. The ICJ is concerned
that the nature and purpose of security and health checks is unclear and that they carry the potential
to undermine a fair appointments process.

Under the Law on the Status of Judges, a health examination was introduced for candidates, to
be conducted before the admission competition takes place.” This includes a “psychological and
psychiatric examination”.” The reason for and nature of this examination is unclear, and it may leave
scope for abuse (see below Chapter V on performance evaluation).

At the time of the ICJ’s mission, some aspects of the new qualification process remained unclear,
and required further regulation. It is not clear, for example, what if any training will be required for
candidates who qualify by virtue of their five years of experience. Although the ICJ understands that
there has been some discussion of proposals to provide a course of some kind for such candidates
through the NIJ, there is currently no requirement for this in legislation. It remains to be seen what
practical arrangements may be made in this regard.

The criteria for assigning particular judicial posts will not, as formerly, be limited to examination
grades, but will also include practical skills and experience. The Law on the Status of Judges stipu-
lates that selection is to be made in accordance with “merit-based criteria, taking into account the
professional training, integrity, capacity and efficiency of the candidates”.”> Under the new law on the
Selection, Evaluation and Career of Judges, the criteria for appointment are:

° Level of knowledge and professional aptitudes;

° Capacity to apply the knowledge in practice;

° Length and quality of service in a legal profession;
° Observance of ethical standards;

° Didactic and scientific activity.”®

The law also provides that “in the process of selection of candidates for appointment to the position
of judge for the first time, the board shall take into account the results of the examination taken
before the Graduation Commission of the National Institute of Justice.””” How these criteria will be
applied and prioritised in practice under the new system appears at this time uncertain. The mission
heard some concern, including from the NIJ, that criteria related to length of service and practical
experience could undermine the chances of candidates who had come through the NIJ course, and
who tend to have less practical experience, and favour candidates who may have less comprehensive
knowledge of the law. Significantly, under the new laws, it is no longer required that 80 percent of
new judges should have trained at the NIJ. Although it is welcome that all candidates will be required
to sit an examination of the Graduation Commission of the NIJ, 78 this is not a substitute for profes-
sional training by the NIJ.

Training by the National Institute of Justice

The National Institute of Justice, established in 2007, provides initial training for prospective judges and
prosecutors, as well as clerks and other officials of the judicial system, and continuing education for qualifi-
ed judges and prosecutors. As noted above, it provides the main route for qualification as a judge, through
its training course and examination. Although the details of the new system under the 2012 legislation
remain unclear, the NIJ is likely to retain a central role in training and qualification of judges.

73 Law on the Status of the Judge, Article 6.

74 Ibid, Article 6 (3).

75 Law on the Status of the Judge, Article 10(1).

76 Law on the Selection, Evaluation and Career of Judges, Article 2 (2).
77 1Ibid, Article 5 (2).

78 Law on the Status of the Judge, Article 6 (3).
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The NIJ training course for prospective judges is for 18 months, and addresses both theory and prac-
tice. During the first semester, prospective judges and prosecutors are taught together. The second
semester involves practical training in the courtroom. In the third semester, specialised subjects are
studied, including international human rights law.

One shortcoming of the previous, dual system was the disconnection between graduation at the NIJ
and eventual employment.”? Graduation does not guarantee a position as a judge. The mission was
told that only three NIJ graduates had been employed as judges out of more than thirty total gradua-
tes in the last three years. During the same period, all of those qualifying through the examination
of the SCM were eventually employed as judges.

The NIJ told the mission that it took pride in its success in providing students with sound knowledge
of Moldovan civil and criminal law, as well as the jurisprudence of the European Convention on Hu-
man Rights. The NIJ considered that their students were better able to issue reasoned decisions than
those judges appointed on the basis of experience alone, but without professional training. Several
experts told the mission that education in the NIJ needed to be more procedural and practical, and
less theoretical, and avoid repeating the theory already taught at university.

The NIJ, as well as some other experts, expressed concern at the abolition of the requirement that
80 percent of new judges should be NIJ graduates, in the 2012 legislation. There was concern that
this would lead to even fewer appointments of NIJ graduates, and more entrants to the profession
who had not received professional training as a judge, and who, because of their previous experience
in other capacities in the criminal justice system, were more likely to be “infected” by corruption.
There was also concern at the new requirement that entrants to the NIJ training course have two
years of relevant experience, which again was considered more likely to lead to appointments of
those prone to corrupt practices. However, others have welcomed this requirement on the grounds
that it ensures some degree of maturity amongst new entrants to the profession.

Appointment and Transfer of Investigating Judges

As noted above, there is particular concern about the sub-standard quality of decision-making, and
lack of independence, of many investigating judges. Failure of such judges to provide adequate
reasons for orders for pre-trial detention, has led to numerous findings of violation by Moldova of
the right to liberty in Article 5 of the European Convention on Human Rights. It should be noted
that the institution of investigating judge was created only in 2003. Previously, decisions on pre-trial
detention and other decisions regarding criminal investigations had been made by prosecutors and
then by ordinary judges. The vast majority of investigating judges are former prosecutors or police
officers, and it is widely considered that the majority have failed to distance themselves from the
prosecution service, and have been insufficiently qualified or trained to take on the role of judge.

Under the 2012 legislation®® it is planned that investigating judges will be subsumed within the
general judiciary. The ICJ understands that this measure aims to allow for better quality control of
investigative judges, including through training by the NIJ. The mission was told that investigating
judges wishing to be reconfirmed as generalist judges will have to have performance evaluation
and go through additional training at the NIJ; however such judges may also choose to continue as
investigative judges. The Law on Amending and Completing Some Legislative Acts, No.153 of 5 July
2012, Article VIII (3) states that “"The acting investigating judges, within 3 years from the entering
into effect of this law, can request the Superior Council of Magistracy to reconfirm them in position
of judge in the same court. Investigating judges shall be reconfirmed in judicial office in the same
court only after an evaluation of their performance as a result of continuous training courses at the
NIJ. Investigating judges shall be reconfirmed in the judicial office in the same court at the proposal
of the SCM, by a decree of the President of Moldova.”

79 New amendments to the Law on the Status of the Judge establishing a unified procedure are in force since 31
August 2012.
80 2012 amendments to the Law No.514 on the Organisation of the Judiciary.
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Conclusions

There is legitimate concern at the uneven quality of those appointed as judges, not all of whom have
received professional training. Under the changes brought about by the August 2012 legislation,
very different candidates for the judiciary, from different backgrounds will be assessed together, in
accordance with criteria that are as yet unclear. The process and standards to be applied for entry to
the profession need further elaboration and clarification, to ensure that all entrants have adequate
training, knowledge and skills. Following the abolition of the requirement that 80 percent of new
judges should be graduates of the NIJ, there should be careful monitoring of the recruitment of
judges to assess the percentage of new judges who have trained at the NIJ.

Several experts with whom the mission met expressed concerns that investigating judges entering
the general judiciary would further lower the quality of judicial decision-making and weaken judicial
independence. For this reason it may be particularly important to ensure that their training is not
conducted in a formalistic manner and that during the training and evaluation problematic issues
such as proper reasoning of decisions are addressed.
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IV. The Judicial Career: Security of Tenure and Performance
Evaluation

The accountability of judges for the quality, integrity and impartiality of their work is provided for
in Moldova not only through disciplinary and criminal liability, but also through a system of initial
“probation period”® and performance evaluation. The evaluation system has recently been subject to
extensive reform, the details of which remained under discussion at the time of writing. Both of these
aspects of the judicial career raise considerations of security of tenure and judicial independence.

The Five-year Probationary Period

New judges are initially appointed for a probationary period of five years.®? Only if they satisfacto-
rily serve for the probationary period are they appointed with life tenure, until the age of 65.8% The
process for passing the probationary period and securing life tenure is the evaluation procedure
described below, which is carried out by the Evaluation College, under the authority of the SCM, 8
and with an appeal to the SCM from the Evaluation College’s decisions.®®> The five-year probationary
period is a longstanding provision of the law that was retained in the 2012 reforms, even though its
repeal was identified in the Justice Sector Reform Strategy as a priority.

The mission heard concern about the probationary period from judges, including Supreme Court
judges.

As regards international standards on probationary appointments and judicial security of tenure, the
Basic Principles on the Independence of the Judiciary declare that “Judges, whether appointed or
elected, shall have guaranteed tenure until a mandatory retirement age or the expiry of their term
of office, where such exists.” (Principle 12) The Singhvi Declaration states that “there may be pro-
bationary periods for judges following their initial appointment but in such cases the probationary
tenure shall be substantially under the control of the judiciary or a superior council of the judiciary.”
The European Charter on the Status of the Judge states in Article 3.3 that “where the recruitment
period provides for a trial period, necessarily short, after nomination to the position of judge but
before nomination on a permanent basis, or where recruitment is made for a limited period capable
of renewal, the decision not to make a permanent appointment or not to renew, may only be taken
by the independent authority [composed of at least 50% judges] or on its proposal, or its recom-
mendation or with its agreement or following its opinion.”

In regard to the probationary period in Moldova, the Council of Europe has recommended that “ta-
king into consideration that a temporary appointment system still exists in Moldova, and in light of
the need for security of tenure, the Experts advise that permanent appointment be considered as an
extension of the first appointment where judges meet objective transparent and pre-established cri-
teria.”® The UN Human Rights Committee has also expressed concern in regard to the probationary
period for judges in Moldova, and its impact on judicial independence.?®”

The ICJ shares these concerns and considers that the necessity and desirability of the probationary
period should be reconsidered in light of its potential effect on judicial independence and impar-
tiality, and the new evaluation system. There is an enhanced potential for a judge to be influenced

81 The term is not used in law and refers to the 5-year initial period before the judge obtains life tenure.

82 Law on the Status of the Judge, Article 11 (1).

83 Ibid, Article 11 (1).

84 Ibid, Article 13 (3)(a).

85 Law on the Selection, Evaluation of Performance and Career of Judges, Article 24.

86 Council of Europe, Eastern Partnership, Enhancing Judicial Reform in the Eastern Partnership Countries, Wor-
king Group on the Independent Judicial System, September 2011.

87 Concluding Observations of the Human Rights Committee on the Republic of Moldova, CCPR/C/MDA/CO/2, 4
November 2009 para 24.
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by considerations extrinsic to the judicial function when the judge must submit to what is an effective
reappointment procedure. Although the existence of a fair process through independent bodies, the
Evaluation College and the SCM, does provide some safeguard against executive interference during the
probationary period, the insecurity of a judge’s position during the first formative years of his or her pro-
fessional experience, are not conducive to the independent exercise of the judicial power. The quality of
the work of newly-appointed judges can be best ensured through the normal evaluation and disciplinary
systems, without a probationary period.

The ICJ considers that, at the conclusion of a normal evaluation period, which should in any case be con-
siderably shorter than five years, a judge should only be refused an appointment if he or she has acted in
a way that would in any event warrant dismissal by the disciplinary board.

The “Attestation” and “"Evaluation” Procedures

A regular performance evaluation for judges was established by the legislative reform package of 2012.
This is a revision of the previous system, known as “attestation”, which required sitting judges to sit an
examination within six months of appointment and subsequently every three years, in order to secure
life tenure following the five-year probationary period, and as a condition of any promotion.® The attes-
tation process was widely seen as ineffective in assessing the qualifications and ensuring the quality of
the judiciary, and the 2012 reforms aim to establish a more thorough review of a judge’s qualification for
judicial office.

Under the new system,® judges’ performance is to be evaluated every three years, in order to assess
their “level of qualification and professional abilities”.°® According to the 2012 Law on the Selection, Eva-
luation of Performance and Career of Judges, the purpose of this evaluation is “to establish the level of
knowledge and professional aptitudes of judges as well as their capacity to apply the theoretical kno-
wledge and necessary aptitudes in the judicial profession, establish the strengths and weaknesses in the
judges work, stimulate their tendency to improve their professional skills and enhance the efficiency of
the judges’ work at individual and court levels.”!

In addition to the three-yearly periodic performance evaluations, judges’ performance is also to be eva-
luated after the first five years of their appointment, in order to secure life tenure until the age of 65;92
when they are candidates for promotion or transfer;? and exceptionally, when their performance raises
doubts about their qualification or professional abilities.®*

Performance evaluations are to be carried out by the Performance Evaluation Board, a new body to be
established under the SCM.*® It is to be composed of five judges of courts of all levels, elected by the
General Assembly of Judges, as well as two representatives of civil society, appointed by the SCM.*¢ The
Performance Evaluation Board is to adopt decisions by open vote, and to provide reasons for decisions, in
writing.®” Decisions can be appealed on procedural grounds to the SCM,® which can confirm or overturn
the decision, and must provide reasons for doing so0.%®

88 Law on the Qualification Board and Attestation of Judges.

89 Law on the Status of Judges, as amended in 2012, Article 13.

90 Law on the Status of the Judge, Article 13 (1) and (2).

91 Law on the Selection, Evaluation of Performance and Career of Judges, Article 12 (1).

92 Law on the Status of the Judge Article 13 (3)(a).

93 Law on the Status of the Judge Article 13 (3) (b)- (d).

94 Law on the Status of the Judge Article 13 (4). See also, Law on the Selection, Evaluation of Performance and
Career of Judges, Article 13 (3) and (4).

95 Law on the Selection, Evaluation of Performance and Career of Judges, Article 15.

96 Law on the Selection, Evaluation of Performance and Career of Judges, Article 15 (3), Article 16 (1).

97 Law on the Selection, Evaluation of Performance and Career of Judges, Article 22 (1) and (4).

98 Ibid, Article 24.

99 In accordance with Article 22 (3)(c) of the Law on the Superior Council of Magistracy, the SCM can, also,
accept the appeal and send the decision for re-examination to the college for selection and career of judges
or, as the case may be, to the college for the evaluation of judicial performance, if a violation of the selection
and evaluation procedure has been established.
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Grades to be awarded in the evaluation range from “excellent” to “insufficient” to an outright fail.°°
A judge receiving a grade of “insufficient” in an evaluation will be subject to extraordinary evaluation
within a period set by the Performance Evaluation Board.!* A judge may be awarded a “fail” grade
only where he or she clearly does not comply with his or her function.'? If a judge fails the evalua-
tion,'°3 or receives the grade “insufficient” on two consecutive occasions,'®* and if the evaluation
discloses “an obvious incompliance with his office”, he or she may be dismissed.'®

The new law provides that the procedure and criteria of performance evaluation of judicial perfor-
mance is to be established in regulations of the SCM.%¢ At the time of the ICJ’s mission, the regu-
lations had not yet been established, and many aspects of the process and of the standards to be
applied remained unclear. Indeed, even under the old attestation process, it appears that the criteria
for assessment were a matter of some uncertainty. Under that system, the official criteria for mea-
suring the performance of the judiciary were: the completion of criminal proceedings in a reasonable
time; the quality of the criminal proceedings; reduction in the number of cases in the backlog at the
end of the quarter and at the end of the year; prompt issuance of final sentences and judgments;
enforcement of the provisions of the instruction regarding secretarial work within District Courts
and Appeal Courts; lack of well-founded complaints regarding the behaviour and activity of a court’s
judges; and other statistical data regarding the Court.!” However, in practice, the widespread per-
ception seems to have been that factors such as the number of judgments overturned on appeal
were the most significant, a condition that tends to inhibit independent judicial decision-making.

The performance evaluation process raises particular concerns regarding judicial independence, if a
judge can be dismissed through the process, for reasons that would not justify a dismissal through
disciplinary action. However it also provides an opportunity to enhance the quality of the judiciary,
and to ensure that all judges are competent to provide a fair hearing to litigants, and meet ethical
standards of impartiality and fairness.

Whether the new evaluation process poses a threat to judicial independence and security of tenure
will depend on whether the criteria for evaluation are formulated with sufficient precision to prevent
abuse. But the criteria will need to be formulated so as to allow judges freedom to exercise their de-
cision-making power independently, without fear of censure if, for example, they take a decision that
is later overturned on appeal, or if they have an acquittal rate higher than the average. Under the
former “attestation” criteria, records of this kind could have negative consequences for a judge. The
impression gained by the mission is that judges remain uncertain about the consequences of such
decisions, and fear retribution through the disciplinary system, evaluation or criminal prosecution if
they make decisions that are unwelcome to the authorities or are considered to be out of line with
settled doctrine or practice.

Although there are varying levels of concern at the potential impact of the evaluation system on
judicial independence and security of tenure, it seems to be widely agreed in both government and
the judiciary that, in principle, a rigorous process of evaluation is necessary and valuable in Moldova.
The Ministry of Justice, the Supreme Court and the SCM each affirmed this view to the mission, citing
cases of very poor knowledge of the law of some judges. The Deputy Minister of Justice assured us
that in practice judges would rarely, if ever, be dismissed as a result of the re-evaluation process,
but that it would serve to encourage and impose higher standards.

100 Ibid, Article 23 (1)(a).

101 Law on the Selection, Evaluation of Performance and Career of Judges, Article 13 (2).

102 Ibid, Article 23 (2).

103 Ibid, Article 23 (3).

104 Law on the Selection, Evaluation of Performance and Career of Judges, Article 13 (2).

105 Ibid, Article 25 (1)(b).

106 Law on the Status of the Judge, Article 13 (7), Law on the Selection, Evaluation of Performance and Career
of Judges, Article 14(2).

107 Soros Foundation. Information sent by the SCM, letter of 7 May 2008.
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The SCM considered the re-evaluation process to be necessary, especially given the poor quality of
the work of certain judges, although they expressed some concerns that an evaluation every three
years was too often. The Supreme Court told the mission that the re-evaluation process was a step
forward, and would allow for a more effective and sophisticated evaluation than the previous attes-
tation process, which relied solely on an examination: the performance evaluation board could make
a fuller evaluation of a judge’s professionalism, ethics and conduct. Other judges with whom the mis-
sion met did not have difficulties with a re-evaluation process in principle, but stressed the need for
it to be transparent and reliable, and by some means more sophisticated than a mere examination.

The periodic evaluation process may carry potential benefits for the quality, integrity and credibility
of the Moldovan judiciary. There may well be benefit in a clear, certain and fair process for identif-
ying those judges who fall short of the necessary professional standards, and for taking measures to
improve their training and skills. However there is a real concern that the periodic evaluation process
- carried out at very frequent intervals of three years - could become a means for intimidating jud-
ges and undermining their security of tenure. It is important that any periodic evaluation process not
lead to the dismissal of judges before they have been given an adequate opportunity to redress any
failings. No judge should be dismissed through the evaluation procedure who would not have been
dismissed through disciplinary action. The procedure must not serve as a backdoor for dismissing
judges. It is also important that the evaluation process be applied according to standards which do
not constrain the independent decision-making of a judge.

Security Services and Health Checks

The procedure of regular checking of judges by the security services!®® (as well a checks on initial
appointment, see above Chapter III) is still not clear and leaves scope for abuse. Judges with whom
the mission met expressed particular unease at these regular intelligence services checks. The Law
on the Status of Judges (law No. 544) also requires a regular health examination, including a psycho-
logical and psychiatric assessment, to be conducted prior to a judge’s initial appointment, and then
every five years, a provision that appears to give some scope for abuse. The reasons for submitting
judges to these checks seem to be quite unclear. These checks also raise issues in regard to potential
discrimination against persons with disabilities or other discrimination on the basis of health, which
are not relevant to the ability to serve as a judge. The ICJ] is concerned that security and health
checks carry the potential to undermine the security of tenure of judges.

Continuing Legal Education

Since 2008, serving judges have been required to undergo 40 hours per year of continuous training,
provided through the NIJ.1% This appears to be valuable in light of the problems experienced with
poor reasoning of judgments, and the more general concerns about the variable quality of judges’
work. It is also important and welcome that the training provided by the NIJ includes courses in
ECHR jurisprudence and particular human rights issues.

The mission was told that in practice not all judges complete 40 hours of training each year. This may
be partly the result of resource constraints. Representatives of the NIJ told the mission that they
faced significant financial constraints in delivering continuing education to judges, although they
noted that the SCM had agreed to increase the financial allocation for such training. The NIJ stated
that it lacks necessary equipment, such as for video-conferencing, as well as the means to pay for
accommodation for judges that would allow them to run workshops of more than one day. It relies
heavily on development partners to support continuing training (including e.g. the European Union,
and the Norwegian Mission of Rule of Law Advisers to Moldova, NORLAM).

108 For appointments, promotion, as well as every 5 years — according to the law 271 of 18 December 2008 re-
garding the verification of candidates and holders of public functions.
109 Law on the National Institute of Justice, Article 19 (2).
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The 2012 legislation!®? stipulates that by 1 January 2013, the SCM must “propose to the NIJ to in-
clude in the curriculum for the continuous training of judges the necessary subjects for ensuring the
integrity of judges in the common judicial body.”*!* This requirement could provide an opportunity
for an extended programme of continuing education, addressing topics including compliance with
the European Convention on Human Rights, and international standards on the independence of
the judiciary, and for a review of the resources needed for adequate continuing training. A strong
programme of continuing education should be put in place in parallel with the evaluation process, to
reinforce and complement it.

The ICJ considers that further efforts should be made, and further resources allocated to the NIJ,
to ensure that adequate training is provided to all judges in the profession, in particular in judicial
reasoning and in the law of the European Convention on Human Rights.

110 Law Amending and Completing some Legislative Acts, no.153 of 5 July 2012.
111 Article VIII (7) (c).
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V. Judicial “immunity”: Liability to Prosecution and the
Requirement for Authorisation by the SCM

Background

Moldovan law has until now imposed particular safeguards and constraints on the investigation and
prosecution of judges for administrative and criminal offences, whether or not these are related
to their work as judges. The Law on the Status of the Judge provided that criminal investigations
against judges could be initiated only by the Prosecutor General, with the consent of the SCM and
of the President or the Parliament.'? Furthermore, a judge could not be apprehended, brought to
court by force, arrested or searched, except in cases of a flagrant offence, or charged with a crime,
without the consent of the SCM and the President or Parliament.** A judge could be sanctioned for
an administrative offence only by a court, again with the SCM’s consent.*

The 2012 reforms!!> repealed some of the constraints on prosecution, although only in relation to
two offences of corruption. The 2012 law provided that the SCM’s consent is no longer necessary for
initiating a criminal case regarding offences provided by Articles 324 (passive corruption) and 326
(trading of influence) of the Criminal Code.*® In addition, the law abolished Article 19 (6) regarding
judicial immunity for administrative offences.

The provisions in laws providing for additional requirements for initiation of prosecution of judges are
often discussed in Moldova in terms of judicial “immunity” from prosecution. However, they do not
establish any legal immunity, but only impose additional procedural requirements for prosecution
of judges.'” It is true that, in practice, there are few prosecutions of judges for corruption, but the
reasons for this are unclear and disputed. It was reported to the mission that only a single judge has
been convicted on corruption charges since 2001. Given the level of public concern about judicial
corruption, however, there is political pressure to deliver prosecutions of judges for crimes of cor-
ruption, and the law on prosecution of judges for such crimes has become the most hotly debated
and contested question of the current judicial reform.

The amendment of the law on the prosecution of judges is widely viewed by the judiciary as a threat
to judicial independence, and the Plenum of the Supreme Court has challenged the constitutionality
of the measure in a referral to the Constitutional Court of September 2012.1'8 The Supreme Court’s
challenge cites protections for judicial independence in the Moldovan Constitution, as well as inter-
national standards on the independence of the judiciary. The case is pending.

Views Heard by the Mission

Members of the SCM told the mission that they considered the lifting of the requirement for the SCM’s
authorisation to be premature. They pointed out that the SCM has very rarely refused a request to
prosecute a judge. In the past year, for example, it had agreed to the prosecution of six judges.

Judges at all levels considered that the change to the law on prosecution would not really serve to
combat corruption, but only to make judges subject to the will of politicians and the prosecutors’
office. The lifting of the check on prosecution is seen by some within the judiciary as a political ges-

112 Law on the Status of the Judge, no.544-XIII of 20 July 1995, Article 19 (4).

113 Ibid, Article 19 (5).

114 Ibid, Article 19 (6).

115 Law for Amending and Completing Certain Legislative Acts no. 153 of 05 July 2012, Article II.

116 Article 19 (4). Under the amended law, the SCM’s consent is not necessary in cases of a flagrant offence or
offence provided by Article 324 and 326 of the Criminal Code for apprehension, bringing to court by force,
arrest and searches (Article 19(5)).

117 Only the Prosecutor General may initiate proceedings against judges subject to approval by the SCM.

118 Plenum of the Supreme Court of Justice of the Republic of Moldova, Decision on Notifying the Constitutional
Court on the Need to Verify the Constitutionality of the Provisions of Art. II pt.13 of the Law for Amending
and Completing Some Legislative Acts no.153 of 5 June 2012 (Official Gazette no.185 of 31 August 2012).
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ture, designed to reassure voters that something is being done about judicial corruption. There is a
concern that there will now be insufficient protection for judges against malicious prosecution, in the
context of a weak rule of law and an unstable political situation, in which the government, even with
the best of intentions, might not be able to safeguard judicial independence.

Some judges told the mission that the current reality was that, if the SCM’s authorisation for a pro-
secution were no longer to be required, they would be subject to harassment through prosecution for
decisions they take against certain powerful interests (mostly unnamed - but including the prosecu-
tor’s office). It was alleged, for example, that any judge who acquits an accused could be targeted
for prosecution by the prosecutors’ office. Similarly, a judge who decides a civil case against the
business or political interests of a politician, may be prosecuted. The mission was told that judges
could be easily “set up” on corruption charges, and several specific such instances were cited.

Some judges distrust the motives of politicians in restricting “immunity” and do not accept that any
politicians want a truly independent judiciary. This sentiment was echoed by some independent com-
mentators. They also stress that reform of the judiciary, and of the judiciary’s liability to prosecution,
must be accompanied by reform of the prosecutor’s office. Many consider that the prosecutor’s office
retains some of the characteristics of the Soviet era and is the “watchful eye of the State” - and that
it continues to apply pressure, either direct or indirect, on judges.

The Prosecutor’s office reminded the mission that the crimes in regard to which the SCM check has
been lifted are very specific ones: passive corruption and trading of influence. The Prosecutor’s of-
fice point out that there remains one important safeguard in the system, even in respect of these
offences: for any prosecution of a judge, the consent of the Prosecutor General is required. Judges,
however, emphasise that the Prosecutor General is a political figure, appointed by the Parliament.
The Prosecutor’s office stresses that there are judicial safeguards throughout the criminal process,
including for example judicial authorisation of wiretaps, and applications for judicial review of the
actions of a prosecutor. These safeguards should, in the view of the prosecutor’s office, protect
against any abuse of the new law.

In response to the assertion that the SCM rarely refuses permission to prosecute a judge, the Pro-
secutor’s office points out that even if permission is granted, the process of seeking permission may
undermine a criminal investigation. Permission must be sought at a very early stage, before any
steps have been taken in the criminal investigation. The SCM may be slow in responding to a request,
thus losing vital time in the investigation, leading to destruction of evidence. Further, the disclosure
to the SCM means that there is a greater risk of information being leaked to the judge concerned,
which is contrary to the guiding principle of a criminal investigation, that there should be the most
limited possible disclosure that a criminal investigation has been initiated. Furthermore, to make a
request to the SCM, the Prosecutor must submit some reasonable evidence that a crime has been
committed. It may be necessary to disclose the source of the information, or a wiretap, and such
disclosure may then make it impossible to use this information in court.

Assessment

Under international standards concerning the judiciary, judicial independence and accountability go
hand in hand, the accountability of judges being a necessary safeguard to protect against any abu-
ses that might arise from the independent exercise of judicial power. International standards on the
judiciary do not provide detailed guidelines on the prosecution of judges. In general terms, there is
no prohibition against the prosecution of judges on the same terms as other citizens, provided that
such prosecution is not undertaken in a manner which undermines the independence of the judge
concerned. The Universal Charter of the Judge, for example, states in Article 10 that “Civil action,
in countries where this is permissible, and criminal action, including arrest, against a judge must
only be allowed under circumstances ensuring that his or her independence is guaranteed.” More
specific provision is however made in the Singhvi Declaration, which recognises the need for par-
ticular protection in regard to prosecutions of judges related to their judicial functions. It specifies
that: “judges shall be protected from the harassment of personal litigation against them in respect
of their judicial functions and shall not be sued or prosecuted, except under an authorisation of an
appropriate judicial authority.” (article 20)
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The removal of the requirement of authorisation of the SCM for a prosecution of a judge removes
one significant safeguard against abusive prosecution of judges, in respect of only two crimes. Even
in respect of these offences, other safeguards remain. What is in question is whether the implemen-
tation of this law, in the particular context of Moldova, will in practice lead to abuses which amount
to harassment of judges, and which violate international standards that stipulate the protection of
judges against such attacks.

There is certainly real concern amongst judges, that the measure will leave room for actions which
will breach international standards of judicial independence: for harassment of judges, for undue
pressure on them in particular cases. Many opponents of the lifting of the “immunity” emphasise
that arguments of principle are not enough and that the practical reality for judges in Moldova must
be considered. “"Moldova” they point out “is not Germany”: some countries may have the luxury of
applying the same rules to the prosecution of a judge as to the prosecution of any other citizen, but,
at its current state of development, Moldova does not.

The ICJ is not able to accurately assess or predict the prospects for abuse of the prosecutions po-
wers against judges, should the new law come into force. In a country where there is low public
confidence in the judiciary, it will certainly help to re-establish the credibility of the judiciary, and to
convince the public of its integrity, if the law makes it clear beyond doubt that judges are subject to
the Rule of Law in the same manner as any other citizen. The consent of the SCM is however, a real
safeguard which should not be removed without some compensating safeguards or review. Given
the concerns with the measure, the first years of its operation, and any prosecutions of judges on
corruption charges under the new law, must be carefully monitored and scrutinised: by the SCM, by
the government, and by international observers, including the ICJ.

Although the requirement of the SCM’s consent to prosecutions has been the most hotly debated
reform of recent times, its importance in eliminating corruption may be more symbolic than real.
The impact it will have is to place the actions of the Prosecutor’s office in regard to investigating and
prosecuting judges under intense scrutiny. The high profile of this reform has meant that there will
be great pressure on the Prosecutor’s office to pursue judges for corruption. The new law will be a
test, not only of the separation of powers and the independence of the judiciary in Moldova, but also
of the integrity of the Prosecutor’s office in this regard. It will be under great scrutiny as regards the
propriety of any prosecutions it initiates, given the distrust and real concern that judges may be “set
up” for prosecution simply to make a political point.

The dilemma of the reform is that nothing will be gained if, following the implementation of the le-
gislation, the reality or even the perception of the public is that corrupt judicial bias towards private
interests has been replaced by corrupt control of the judiciary by the Prosecutor’s office.
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VI. The Disciplinary System

Although certain modifications of the disciplinary system were enacted in the reform package of
2012, at the time of writing, further reforms were still being debated, and further legislation on these
matters is expected in 2013. There is frustration amongst some legal experts, as well as politicians,
that the disciplinary system has not worked effectively to “cleanse” the system of judicial corruption.
On the other hand, there are some concerns amongst judges that the Ministry of Justice and the
Prosecutor’s office have an inappropriate role in initiating disciplinary proceedings.

The Basic Principle on the Independence of the Judiciary state that “judges shall be subject to sus-
pension or removal only for reasons of incapacity or behaviour that renders them unfit to discharge
their duties” The Council of Europe Committee of Ministers (in Recommendation R (94) 12 CoM
on the Independence, Efficiency and Role of Judges) has said that permanent removal from office
should be only for “incapacity to perform judicial functions, commission of criminal offences or se-
rious infringements of disciplinary rules.” The European Charter on a Statute for Judges emphasises
that disciplinary penalties must be subject to the principle of proportionality (Article 5.1).

In regard to Moldova, the Council of Europe has concluded that “Moldovan law leaves too broad a
margin of discretion within the dismissal procedure.” It recommended that “the law should clarify
the circumstances in which disciplinary violations can lead to dismissal. The Council of Europe also
recommended “a review of the current link between ethical standards and disciplinary liability” and
separation of these two fields.!'?

Relevant Bodies

Disciplinary action is the responsibility of the SCM,*?® and of the Disciplinary Board, which operates
under its authority. The Judicial Inspectorate, which also operates under the authority of the SCM,
additionally plays an important role in the disciplinary process.

The Disciplinary Board is composed of ten members,*?* as follows: five judges (two from the SCJ,
two from the appellate courts and one from the district courts) and five law professors. The judges
are elected by the judges’ assemblies of the various courts; two of the law professors are appointed
by the SCM and three by the Minister of Justice.*?? The new Draft Law on Disciplinary Liability chan-
ges the number of the members and the appointment procedure: it provides for eleven members
- including six judges plus five civil society representatives. The six judges would be elected by the
General Assembly of Judges - two from each court level. The civil society representatives would not
only consist of law professors and would be appointed through public competition, including three by
the SCM and two by the Ministry of Justice.

The members of the Disciplinary Board are appointed for a period of four years, with a maximum of
two consecutive mandates. The members of the Disciplinary Board work pro bono (Article 2 of the
Law on Disciplinary Responsibility of Judges). The latter provision has been criticized by experts and
the members of the Disciplinary Board, since it involves substantial work without any payment on
personal time. At present, member judges do not get a reduction in the caseload for participating on
the Board, although the new draft law on disciplinary liability would change this practice. The latest
amendments!?® regarding the creation of two new boards within the SCM (for selection and career

119 Council of Europe, Eastern Partnership report, op cit.

120 According to the Constitution (Article 123), the SCM ensures the application of disciplinary measures against
judges.

121 Members of the SCM, the Selection and Career Board, the Performance Evaluation Board, as well as presi-
dents and vice-presidents of the courts, cannot be members of the Disciplinary Board.

122 This composition of the Disciplinary Board was introduced by Law no. 306 of 25 December 2008 and entered
into force in 2010. Previously, the Disciplinary Board was composed of 9 judges, 3 from each of the levels of
jurisdiction: district courts, appellate courts and SCJ.

123 Law on judges’ career and performance evaluation, no. 154 of 05 July 2012.
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and for performance evaluation) provides for the reduction in the caseload of the judge-members
and for the other members, an allowance of five percent of the salary of the President of the SCJ for
each meeting attended.

The Judicial Inspectorate is constituted under the authority of the SCM, composed of five judge-
inspectors selected by the SCM through open competition.*?* The Judicial Inspectorate has a role in
routine monitoring of the activity of the courts, as well as appointments and disciplinary matters.
It examines petitions to the SCM related to judicial ethics, including disciplinary matters; checks
requests to the SCM for prosecution of a judge; and investigates the grounds for rejection by the
President of Moldova of a recommendation for the appointment of a judge.?®

Grounds for Disciplinary Action

There are three general grounds for disciplinary action: infringement of judicial obligations; behavi-
our that prejudices the interest of the post and prestige of justice; and specific disciplinary offences
provided under Article 22 of the Law on Disciplinary Responsibility of Judges. At the time of writing of
this report, the draft legislation on disciplinary liability proposed limiting the grounds for disciplinary
action to a revised list of specific disciplinary offences.

Article 22 of the Law on the Status of Judges provides for the following disciplinary offences:!2¢

a) failure to act impartially;

b) deliberate or negligent failure to interpret or apply legislation uniformly, unless this fact has
been found by a hierarchically superior court and led to the annulment of the problematic
decision;

c) interference with the activity of another judge or influence of authorities, institutions or public
officials for solving certain requests, request or acceptance of solving personal interests or of
the family members otherwise than according to the procedure prescribed by law;

d) disclosure of information regarding deliberations or other confidential procedures;

e) engaging in public activities with political character;

f) failure to implement the requirement regarding random assignment of cases;

f1) failure to examine the pending case within the prescribed terms, if it is imputable to the jud-
ge’s conduct or violation of imperative legal norms;

g) failure to comply with the requirements to submit an income and property declaration and the
declaration of personal interests;

h) unjustified refusal to perform a job-related duty;

h1) failure to draft the judgment and present copies to the trial participants within the prescribed
term;

i) unjustified absences or failure to be present during the work schedule (late appearance or
leaving the work);

j) undignified attitude towards colleagues, lawyers, experts, witnesses or other trial participants
during the exercise of job-related duties;

k) violation of the norms of the Judicial Ethics Code;

I) failure to report to the SCM by the president of the court about the disciplinary offences of the
judges;

m) use of judge’s position to obtain unjustified favours;

n) violation of the provisions regarding the incompatibilities and limitations / prohibitions regar-
ding judges;

0) publicly agreeing or disagreeing with the colleagues’ decision in order to interfere with their
work.

Para (2) of Article 22 states: Annulment or amendment of a judgment by a higher court does not
imply responsibility, if the judge that pronounced the decision did not intentionally violate/ breach
the law. Exceptions are cases when the law was violated negligently, causing the persons essential
material or moral damages.

124 Law on the Superior Council of Magistracy, Article 7 (1).
125 Ibid, Article 7(6).
126 The text as amended by law 153 of 05 July 2012.
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Concern has been expressed about the possibility of disciplinary action for “violation of the norms
of the Judicial Ethics Code”. The question is whether it is appropriate and in compliance with inter-
national standards to sanction disciplinarily every violation of judicial ethics. If the prescription of
disciplinary actions were to be excluded, the question is what should be the mechanism for ensuring
the respect of the Judicial Ethics Code. The mission was told that in a memo of 2011, the Disciplinary
Board had advised that violation of the Code of Ethics should not lead to disciplinary action except
when repeated or “serious”. The Chair of the Disciplinary Board told the mission that this was not a
very pressing issue in practice, since most complaints regarding the Code of Ethics were rejected.
However the availability of disciplinary action on broad and vague grounds related to the Code of
Ethics may still hang over judges as a threat. At the time of writing, it was proposed to address this
in the new Draft Law on Disciplinary Liability, by excluding violation of the Judicial Ethics Code as a
ground for disciplinary action.

Legislation of 2010'?” introduced new disciplinary offences, including “issuing of a judgment which
was later recognized by the ECtHR as a judgment which violated the fundamental human rights and
liberties”, which was subsequently declared unconstitutional by the Constitutional Court;'?® the disci-
plinary offence “deliberate or negligent failure to interpret or apply legislation uniformly, unless this
is justified by the changed judicial practice” was also declared unconstitutional by the Constitutional
Court decision of 14 December 2010. As a result, the amendments of 2012'?° have rephrased the
respective offence to state: “deliberate or negligent failure to interpret or apply legislation uniformly,
unless this fact has been found by a hierarchically superior court and led to the annulment of the
problematic decision”.

The Chair of the Disciplinary Board told the mission that the most common disciplinary complaints
against judges related to lack of impartiality, breach of statutory provisions, and violation of time
limits.

The reform of the laws relating to disciplinary accountability should aim to ensure the greatest pos-
sible consistency and predictability in the application of disciplinary measures. While the grounds
for disciplinary action under Moldovan law are sufficiently detailed and, if duly applied, may be ef-
fectively used to contribute to improving judicial integrity, blanket reference to the Judicial Code of
Ethics as a ground for action being very broad may lead to insufficient precision of the proscribed
conduct. The law should specify which kinds of violation of the Code of Ethics, or what level of gravity
of violation of the Code, should be a ground for disciplinary action, and in particular for dismissal. In
accordance with international standards, the law should make clear that dismissal of a judge should
only take place following the most serious misconduct.

Initiation of the Disciplinary Process

A disciplinary procedure may be initiated by any member of the SCM, as a result of a complaint
addressed to the SCM or at his or her own initiative (e.g. as a reaction to a media news etc.)*3° Dis-
ciplinary proceedings against a member of the SCM or of the Disciplinary Board can be initiated only
by three members of the SCM.*3!

Under the draft Law on Disciplinary Liability, it is proposed to change the system so that there is no
formal initiation of the disciplinary procedure. Instead, any person could submit a complaint to the
SCM, and the complaint would then be considered by the judicial inspectorate.

127 Law no. 152 of 08 July 2010.

128 Decision of 07 June 2011.

129 Law no. 153 of 05 July 2012.

130 Law on the Disciplinary College and Disciplinary Liability of Judges, No 950 of 19 July 1996, Article 10(1).
131 Ibid, Article 10(2).
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The presence of the Prosecutor General and the Minister of Justice on the SCM, as ex officio mem-
bers, means that they have powers to initiate disciplinary proceedings against judges. Indeed, in
practice, most disciplinary proceedings are instituted by one of the two. The role of the Prosecutor
General and the Minister of Justice in initiating disciplinary proceedings has been considered by the
Constitutional Court, which found that depriving them of these powers while other members of the
SCM retained such powers would be unconstitutional.

The Prosecutor’s office told the mission that the Prosecutor General’s power to initiate disciplinary
proceedings should not be a cause for concern, since the decision would be made by the Disciplinary
Board, and could be appealed to the SCM. They stressed the importance of the Prosecutor General’s
powers to initiate disciplinary proceedings since the Prosecutor’s office was well placed to know
about irregularities in proceedings to which it was a party.

The mission also heard concerns amongst judges that the disciplinary process can be used as a
means to harass and place undue pressure on judges and, in particular, concern about the role of
the civil society members of the Disciplinary Board. Some judges expressed concern at the inap-
propriate power of the Prosecutor General, in particular, in initiating proceedings. Others, though
acknowledging that the Prosecutor General might misuse his power, were satisfied that the proce-
dure could cure any such abuses, and that the Prosecutor had no means to unduly influence the
Disciplinary Board in such cases.

The ICJ considers that the presence of the Minister of Justice and the Prosecutor General on the
SCM, and in particular their power to initiate disciplinary proceedings is inappropriate. It raises con-
cerns as to both actual interference and the appearance of interference with judicial independence
by these executive institutions. As a matter of priority, consideration should be given, within the
constraints of the Constitution or with amendment of the Constitution, to removing the Minister of
Justice and the Prosecutor General as ex officio members of the SCM.

Investigation of the Case

When complaints are received by the SCM or a member of the SCM, they are passed to an inspector-
judge of the Judicial Inspection, for a preliminary check.3? At this stage the SCM member, or the Ju-
dicial Inspection, must request written explanations from the judge concerned. If the SCM member
considers that there are grounds for disciplinary action, he or she initiates the case.

Once the procedure is initiated, the SCM member, or the judicial inspectorate, will investigate the
case, and may request additional written information from the judge. The judge has the right to give
additional explanations. The case file must be provided to the judge for information.*33

The casefile is then sent to the Disciplinary Board, which has one month to examine the case. The
Head of the Disciplinary Board distributes the case files to the members, appointing a rapporteur for
each case. According to Disciplinary Board annual reports for 2010-2011, not all cases submitted by
SCM members are sufficiently reasoned. The rapporteur or Disciplinary Board may request the judi-
cial inspectorate to conduct additional investigation or collect additional materials for the case files.

The new Draft Law on Disciplinary Liability expressly provides that the judicial inspectorate will ve-
rify, with all judicial safeguards, every complaint. The draft law provides for mandatory verification,
including through taking into account the judge’s explanations, in any complaint, except those retur-
ned for not complying with the formal requirements of the process. This proposal raises the concern
that, without a power for the judicial inspectorate to reject manifestly ill-founded cases, judges may
have to provide onerous written explanations in many ill-founded complaints.

132 Law on the Disciplinary College and Disciplinary Liability of Judges, Article 12(1).
133 Law on the Disciplinary College and Disciplinary Liability of Judges, Article 12.
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Disciplinary Board Hearing

At the hearing by the Disciplinary Board, the judge concerned must be present. The judge may be
represented by a lawyer.'3* However, the Disciplinary Board can decide to hear the case in the ab-
sence of the judge where he or she is absent without justification.*®* The person that has initiated the
procedure or his or her representative may also be present at the hearing, as may other judges.'3¢
The hearings before the Disciplinary Board are public, but the Board may decide to hear a case in
camera, for the protection of the interests of justice or privacy of participants.'3” Hearing of the jud-
ge’s explanations is mandatory. The person that has initiated the case or his or her representative has
the right make representations.'3® Other persons may be heard, proposed by the judge or invited at the
initiative of the Disciplinary Board, including the person that submitted the complaint that served as the
basis for initiating the disciplinary procedure.**® The decision is adopted by majority vote,'*° immediately
after the hearing is finished.**! Reasons must be issued in writing*? and reasons for the decision must be
provided.'*?

Appeal to the SCM

The decision of the Disciplinary Board must be validated by the SCM and can be appealed to the SCM
by the judge or the person that initiated the disciplinary case within 10 days from the date of adoption
of the decision.'** At the review of the Disciplinary Board’s decision, the SCM may invite the members of
the Disciplinary Board or judicial inspection to be present, while the presence of the concerned parties is
mandatory. The SCM may either uphold the decision or annul and adopt a new decision of the Disciplinary
Board. If it invalidates the decision, the SCM may adopt a new decision and apply another disciplinary
sanction to the judge.

One problematic aspect of the disciplinary process has been that the SCM has not always provided rea-
sons for its decisions. For example, the mission was told of three cases in 2011 in which the SCM had
overturned the Disciplinary Board'’s decision to dismiss judges, and had provided no reasons. The mission
was told that in the past, even where the SCM did provide reasons, these were often inadequate. This
lack of reasoned decisions has led to uncertainty and unpredictability in the disciplinary process. Since
the amendments of 2012, the SCM is required to provide reasons for this decision.'*> It remains to be
seen how this requirement will be implemented in practice. The mission was also provided with statistical
data regarding decisions of the Disciplinary Board and the SCM in 2010 and 2011 (based on the annual
reports of the Disciplinary Board). These data suggest that the SCM is more likely to overturn or apply
milder measures than the Disciplinary Board.'#¢ In 2010, the Disciplinary Board pronounced 46 decisions,
out of which only in 16 cases disciplinary sanctions were applied, including one proposal for dismissal and
one proposal for dismissal from the position of court president. Out of 46 decisions, at least 16 were ap-
pealed to the SCM, out of which only three were maintained and 13 were amended. Out of the amended
decisions, only in three decisions has the SCM provided more severe sanctions.#’

134 Ibid, Article 17(1).

135 Ibid.

136 Ibid, Article 17(2).

137 Ibid, Article 18(1).

138 Ibid, Article 18 (2).

139 Ibid, Article 18 (3).

140 Ibid, Article 20 (1).

141 Ibid, Article 18 (5).

142 Ibid, Article 20(1).

143 Ibid, Article 21.

144 Ibid, Article 23.

145 Law on SCM, Article 21, text as amended on 05 July 2012.

146 See for example the declarations of the Minister of Justice regarding the case of Nogai - http://www.adeva-
rul.ro/moldova/actualitate/Judecatorul-Ministrul-Justitiei-CSM-comporta_0_612539019.html.

147 In one case the SCM decided to apply the proposal for dismissal (the Board had applied severe reprimand)
and in 2 cases the SCM applied reprimand and advertisement (the Board had terminated the procedure due
to lack of reasons for applying the disciplinary responsibility);
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In 2011, the Disciplinary Board pronounced 62 decisions, out of which only in 16 cases it decided to apply
disciplinary sanctions. Out of the 62 decisions, 21 were appealed to the SCM. Out of 21 decisions, the SCM
amended the sanction in 11 cases. The SCM applied more severe sanctions only in three cases.*® In 2011,
the SCM accepted none of the three decisions on dismissals of judges.

Appeal to the Supreme Court

Until the amendments of 2012, the decision of the SCM was subject to appeal to the Court of Appeal,
whose decision was subject to recourse (cassation) to the Supreme Court.'*® Since the 2012 amend-
ments, there is a direct appeal to the Supreme Court.

Disciplinary Penalties

Article 23 (1), of the Law on the Status of Judges, as amended in 2012, lists the available sanctions as
warning; reprimand; severe reprimand; removal from office; and removal from the office of the chief
judge or deputy chief judge. Under Article 23 (2) a judge may only be removed from office if he or she
has committed a disciplinary violation that “harms the interests of the service and prestige of the judi-
ciary”; if he or she has repeatedly committed any disciplinary violation specified in Article 22, or when an
evaluation establishes the judge’s “obvious incompliance with his office”.

Under the new amendments to the Law on the Status of Judges, Article 25 provides for the exclusion of
the right of judges to benefit from a bonus that is paid upon termination of office (indemnizatia unica de
concediere) and the pension provided in privileged conditions, in cases when the judges are dismissed
based on the following grounds: obvious professional incompetence determined as a result of a perfor-
mance evaluation; committing a disciplinary offence provided in Article 22 (1) of the Law on the Status of
Judges (disciplinary offences); issuance of a final criminal conviction; and failure to respect provisions of
Article 8 of the Law No. 544 on holding positions incompatible with the judicial office.

The SCM had previously reviewed the provisions of Article 25(3) of the amended Law on the Status of a
Judge, depriving a dismissed judge of benefits and pension, including where the dismissal was the result
of a failed evaluation, too severe. They considered that in these circumstances, at least the benefits ac-
quired before the evaluation had been failed, should be retained.

Limitation Period

Under Article 23(4) of the Law on the Status of Judges, a disciplinary sanction must be imposed within
six months from the date of establishment of the disciplinary violation, and within one year of its com-
mission.

A limitation period applies to disciplinary proceedings: a judge may be held responsible disciplinarily wit-
hin six months from the moment the disciplinary offence was established as having been committed, ex-
cluding the time during which the judge was sick or on holiday, but not later than one year from the date of
committing the offence. When, on the basis of a final decision of a national or international court, it follows
that the judge has committed a disciplinary offence, the disciplinary sanction is applied within one year
from the date when the decision of the national or international court becomes final.'** The current draft
law on disciplinary liability proposes to change the disciplinary period to one year for a warning, two years
for a reprimand and two years for removal from office of a Court President or Deputy Court President.

148 In one case the Disciplinary Board terminated the procedure while the SCM decided a disciplinary offence
was committed, but no responsibility was applied due to expiry of the time bar for the offence and in two
cases the SCM applied a warning, while the Disciplinary Board had suggested termination of the procedure.

149 Law no.153.

150 The fact that a decision taken by the Disciplinary Board (five judges and five law professors), reviewed (vali-
dated or invalidated and changed or new decision pronounced) by the SCM (five judges, four law professors,
president of the SCJ, Minister of Justice and PG) was subject to review by one judge of the Court of Appeals
was criticised and the law no. 153 provided that decisions of the SCM can be appealed to the SCJ, to a panel
of nine judges (to be created especially for this purpose).

151 Law on the Disciplinary College and Disciplinary Liability of Judges, Article 11.
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VII. Conclusions and Recommendations

The current government’s endeavour to reform the judiciary is the most ambitious undertaking in
this area in Moldova in the last two decades. The openness of the government to new initiatives and
ideas, the involvement of highly qualified independent experts in the working groups that advise on
development of draft laws, as well as discussion of the reform with involvement of the judiciary and
judicial bodies are commendable. In general, the new laws adopted introduce progressive provisions
and meaningfully address problems with functioning of the judiciary and judges as they perform their
critical role of administering justice in Moldova.

Adoption of laws, however, is only a first step. The mission heard from many experts it met with that
Moldova is known for adopting good laws and executing them poorly. Implementation of the law is
now the greatest challenge for the current reform process.

The mission heard on many occasions - in line with the general experience from other transitional
societies - that the mindset of judges is a serious obstacle to reform. A long-standing tradition of
being subservient to the executive remains both among the judges and the law enforcement bodies
and the broader executive. There is not a tradition of a strong and independent judiciary capable of
providing a check on the power of other branches of the State. Achieving this requires a change of
attitude towards the judiciary from all braches of state power, but most importantly from the judiciary
itself. The process may not always be smooth or speedy and may involve tensions with other state
institutions. Such tensions, open or latent, are inherent in all Rule of Law societies. But it is an inevi-
table route if Moldova is to establish a truly independent judiciary capable of fulfilling its function as
a truly independent branch of State authority.

With this in mind the ICJ recommends:

Independence

The reform in the justice sector in Moldova should aim to achieve institutional and personal inde-
pendence of the judiciary through integrity and accountability of its members. Independence of the
judiciary should be an integral element in all judicial reforms, including in measures to improve the
performance of the judges and fighting corruption.

Self-governance of the judiciary is essential in ensuring its independence. The current reform should
seek to minimise the remaining structural influence of the executive over the judiciary, in particular
through removing the presence of the Minister of Justice and the Prosecutor General on the SCM, as
ex officio members.

Measures to address judicial corruption involving private persons should be complemented by action
against corrupt and other forms of undue influence exerted by the executive and by measures to en-
sure in practice that State bodies especially the law enforcement agencies and the Prosecutor’s office
are prevented from putting judges under any undue pressure.

The very low percentage of acquittals in prosecutions in Moldova is problematic and points to dispro-
portionate influence on judges by the prosecution. Another indicator of susceptibility of judges to
undue influence is the low percentage of convictions for the crime of torture while Moldova has one of
the highest rates of complaints of torture allegations before the European Court.

Judicial Pay

Financial independence is a pre-condition to ensuring institutional and personal independence of jud-
ges. Adequate remuneration for the work of judges should make the judicial profession a prestigious
service capable of attracting the best professionals and of bringing credibility to the judicial system
as a whole. There is no doubt that the low level of judicial salaries in Moldova negatively effects effi-
ciency and creates the conditions for corruption. The ICJ considers that raising judicial salaries should
be amongst the highest priorities in the deployment of resources in the judicial system. However con-
sideration should also be given to ending the provision whereby a judge may retire at the very early
age of 50 and receive both a salary and a pension in parallel, a situation which is difficult to justify
given the scarce resources available to the overloaded judicial system in Moldova.
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Qualification and Appointment

There is legitimate concern at the uneven quality of those appointed as judges, not all of whom have
received professional training. Under the changes brought about by the August 2012 legislation,
very different candidates for the judiciary, from different backgrounds will be assessed together, in
accordance with criteria that are as yet unclear. The process and standards to be applied for entry to
the profession need further elaboration and clarification, to ensure that all entrants have adequate
training, knowledge and skills. Following the reform, there should be careful monitoring of the re-
cruitment of judges to assess the percentage of new judges who have trained at the NIJ.

The reform must ensure that the training of judges, including their recruitment for training at the
National Institute of Justice, the grading system and recommendation for judicial positions are car-
ried out in a way which excludes any doubt as to fairness or transparency.

Training must be sufficient to allow new judges to carry out the judicial function meeting the highest
standards required for the profession. In particular, comprehensive training on the full range of Mol-
dova’s international human rights obligations, include those contained in the European Convention
on Human Rights and the principal UN human rights treaties. In addition, an understanding of the
jurisprudence of the European Court of Human Rights and implementation of its decisions must form
a significant part of the curriculum for all prospective judges. Examinations should also cover all of
these topics.

The system of examination should be credible and transparent to ensure that only those who indeed
are capable of qualifying pass it. Electronic, online or paper exams should help to put the fairness
and transparency of the examination beyond doubt.

The Judicial Career

Security of tenure of judges is essential to protect them from undue influence and to ensure the in-
tegrity of the judiciary. In the view of the ICJ, the necessity and desirability of the initial five-year
appointment period for newly appointed judges should be reconsidered in terms of its potential
effect on judicial independence and impartiality, and in light of the new evaluation system. The
availability of a fair process through independent bodies, the Performance Evaluation Board and the
SCM, does provide some safeguard against executive interference during the probationary period.
Nonetheless, the insecurity of a judge’s position during the first formative years of his or her profes-
sional experience, is not conducive to the independent exercise of the judicial power. The quality of
the work of newly-appointed judges can be adequately ensured through the normal evaluation and
disciplinary systems, without a probationary period.

The ICJ is concerned that security and health checks for judges on appointment and periodically
thereafter carry the potential to undermine a fair appointments process and the security of tenure
of judges. The nature and purpose of these checks, and the necessity for them, should be clarified.
They should be eliminated or operationally modified to ensure that they are only applied to the ex-
tent and in @ manner strictly necessary to achieve a compelling purpose in advancing the admini-
stration of justice.

The ICJ considers that, at the conclusion of this period, a judge should only be refused an appoint-
ment if he or she has acted in a way that would warrant dismissal by the disciplinary board. The
initial appointment period should not serve as a disguised form of dismissal outside of the normal
disciplinary process.

The criteria for evaluation of judicial performance should be detailed, clear and should not leave
room for abuse or bias, but should allow for objective assessment of persons concerned. Any criteria
which fall outside of those prescribed by law and regulations, such as having judgments overturned
on appeal or having a high rate of acquittals, should be excluded.

It is important that any periodic evaluation process not lead to the dismissal of judges before they
have been given an adequate opportunity to redress any failings. No judge should be dismissed
through the evaluation procedure who would not have been dismissed through disciplinary action.
Thus, the procedure must not serve as a backdoor for dismissing judges. It is also important that
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the evaluation process should be applied according to standards which do not constrain the indepen-
dent decision-making of a judge.

Continuing legal education should serve as an effective instrument to address in a systemic manner
the gaps and weaknesses in judicial performance. Regular training should include problematic areas
such as reasoning of judgments including those regarding pre-trial detention, action following alle-
gations of torture or other ill-treatment, and issues related to fair trial guarantees such as impartia-
lity of judges and the presumption of innocence.

An extended programme of continuing education, should address topics including compliance with
the European Convention on Human Rights and other international human rights instruments, and in-
ternational standards on the independence of the judiciary. There should be a review of the resources
needed to provide adequate continuing training, including on these subjects. A strong programme of
continuing education should be put in place in parallel with the evaluation process, to re-enforce and
complement it.

The ICJ considers that further efforts should be made, and further resources allocated to the NIJ,
to ensure that adequate training is provided to all judges in the profession, in particular in judicial
reasoning and in international human rights law.

Reasons for Decisions

The ICJ has serious concerns at the impact of the amendment to the Civil Procedure Code, removing
the requirement for first instance judges to give reasons in civil cases, on the capacity of the judicial
system to provide access to justice and to ensure effective protection of the rights of litigants to a
fair hearing, as protected by Article 6.1 ECHR, Article 14 ICCPR and other international human rights
treaties. The impact of this measure should be carefully monitored. The results of such monitoring
should be published after one year, and consideration should be given to repealing the amendment,
should it be shown to give rise to any difficulties in access to justice.

Accountability and Disciplinary Action

A key element of judicial reform should be development of standards and practice to ensure accoun-
tability for professional misconduct, a key element in ensuring judicial integrity. Accountability mea-
sures should ensure effective combating corruption including undue influences of other state bodies
and private influence. Measures of accountability should be designed so that they do not impede
judicial independence or make judges more vulnerable to pressure.

The reform must ensure that mechanisms are developed to guarantee elimination in practice of
any attempts to target judges through accountability mechanisms for decisions which run counter
to interests within the governmental bodies or influential businesses. Any attempt to make a judge
accountable for professional conduct such as acquittals, or other impartial decisions contrary to the
demands of the prosecution or the interests of other institutions of the State, must be prevented and
where necessary investigated and sanctioned as interference with administration of justice.

Measures aimed at stripping a judge of some protections against initiation of criminal proceedings
in relation to certain offences should be applied only where such measures do not undermine the
independent position of a judge or make him or her more susceptible to undue influence.

The removal of the requirement for the SCM’s authorisation of any prosecution of a judge, in regard
to crimes of judicial corruption, is likely to assist in re-establishing the credibility of the judiciary, and
to convince the public of its integrity, by making clear beyond doubt that judges are subject to the
Rule of Law in the same way as any other citizen. The consent of the SCM is however, a real safe-
guard against abuse, which must not be removed without some compensating safeguards or review.
Given the concerns with the measure, the first years of its operation, and any prosecutions of judges
on corruption charges under the new law, must be carefully monitored and scrutinised: by the SCM,
by the government, and by international observers, including the ICJ.

The reform of the laws relating to disciplinary accountability should aim to ensure the greatest possi-
ble consistency and predictability in the application of disciplinary measures. While the grounds for
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disciplinary action under Moldovan law are sufficiently detailed and if duly applied may be effectively
used to contribute to improving judicial integrity, blanket reference to the Judicial Code of Ethics as
a ground for action makes for insufficient precision of the punishable conduct. Moves towards re-
moving this ground for disciplinary action, in the recently published draft law on disciplinary liability
of judges, are welcome. In accordance with international standards, the law should make clear that
dismissal of a judge should only take place following the most serious misconduct.

Clear and detailed procedures for disciplinary action, including for hearings before the Disciplinary
Board as well as the SCM should be developed. These procedures should include provisions which
spell out the stages in the process, and the competence of the bodies and rights of the parties in the
process which guarantee equality of arms and ability to effectively challenge charges against the
judge concerned.

The ICJ considers that the presence of the Minister of Justice and the Prosecutor General on the
SCM, and in particular their resulting power to initiate disciplinary proceedings, is inappropriate. It
raises concerns as to both actual interference and the appearance of interference with judicial in-
dependence by these executive institutions. As a matter of priority, consideration should be given,
within the constraints of the Constitution or with amendments of the Constitution if possible, to re-
moving the Minister of Justice and the Prosecutor General as ex officio members of the SCM.
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Annex 1

List of meetings

Supreme Court of Justice

Ms Iulia Sarcu, Deputy Chair of Civil, Commercial and Administrative Panel
Mr Ghenadie Nicolaev, Criminal Judge

Constitutional Court

Mr Alexandru Tanase, President of the Court

Ms Rodica Secrieru, Chief of the Court’s Apparatus

Ministry of Justice

Mr Oleg Efrim, Minister of Justice
Mr Viadimir Grosu, Deputy Minister of Justice, member of the SCM"s Qualification Committee
Ms Sabina Cerbu, Counselor to the Minister

General Prosecutor’s Office

Mr Viorel Morari, Chief anti-corruption prosecutor
Mr Ruslan Botnaru, prosecutor

Mr Andrei Balan, prosecutor

Mr Ion Munteanu, prosecutor

Superior Council of Magistracy (SCM)

Mr Nichifor Corochii, SCM Chairperson
Mr Igor Dolea, University Professor
Mr Anatolie Turcan, Judge

National Institute of Justice

Ms Anastasia Pascari, Executive Director

Mr Veaceslav Didac, Deputy Director

Ms Eugenia Chistruga, Chief Training of Trainers Division

Ms Ecaterina Popa, Chief In-Service Training Division

Ms Mariana Pitic, Chief Professional Education and Research Division

Chisinau Court of Appeal

Mr Ion Plesca, President of the Court

Mr Xenofon Ulianovschi, Deputy President, Chair of Criminal Panel

Mr Tudor Micu, Judge, member of SCM Disciplinary Committee

Chisinau Botanica District Court

Mr Ion Druta, President of the Court, Acting President of Moldovan Association of Judges and mem-
ber of the SCM"s Qualification Committee

Ms Maria Ghervas, Judge

Individuals

Mr Nicolae Esanu, former Deputy Minister of Justice (meeting in KENTFORD Building)
Prof. Tatiana Vizdoga, member of the SCM's Qualification Committee

Ms Raisa Botezatu, ex-Chair of Criminal Panel at the Supreme Court

Prof. Nicolae Rosca, Chair of the SCM's Disciplinary Committee

Mr Tudor Osoianu, Criminal Defense Lawyer

Legal Resources Center

Mr Viad Gribincea, Director

Human Rights Embassy(NGO)

Mr Veaceslav Turcan, Criminal Defense Lawyer
Ms Lela Metreveli, Executive Director

Mr Maxim Belinschi, Criminal Defense Lawyer
US Embassy in Moldova

Mr Radu Foltea, Legal Advisor, Criminal Justice and Law Enforcement Section
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I. Introducere

Misiunea ClJ despre Republica Moldova

Comisia Internationala a Juristilor, in colaborare cu Fundatia Soros Moldova, a efectuat o misiune timp de o
saptamana in Republica Moldova intre 24 si 29 septembrie 2012. Scopul acesteia a fost evaluarea factorilor
care obstructioneaza functionarea efectiva a justitiei, mai ales a actualelor norme disciplinare si a meca-
nismelor de aplicare a sanctiunilor pentru abateri judiciare, precum si regulile privind numirea, selectia,
instruirea si siguranta mandatului in sistemul judiciar. Aceasta a fost realizata in cooperare cu doi experti
nationali numiti de catre Fundatia Soros, Mihaela Vidaicu, profesor de Drept Penal, si Nadejda Hriptievschi,
cercetator in domeniul Justitiei Penale si a Drepturilor Omului. Expertii ne-au consiliat si inainte, si pe par-
cursul misiunii cu privire la legislatia nationala si practica sistemului judiciar, dar si referitor la propunerile
de reformare a sistemului judiciar.

Delegatia a fost alcatuita din Ketil Lund, fost judecator al Curtii Supreme din Norvegia si comisar ClJ; Roisin
Pillay, Director al Programului ClJ din Europa, si Temur Shakirov, Consilier juridic in cadrul Programului ClJ din
Europa.

Membrii misiunii au avut intrevederi cu o serie de actori-cheie, in vederea intelegerii situatiei sistemului ju-
diciar din Moldova, a progreselor realizate deja privind reformarea sistemului si a reformelor legislative si
practice in curs de aplicare. Acestia s-au intalnit cu judecatorii de la Curtea Suprema de Justitie, Curtea de
Apel Chisindu si judecdtoriile de sector, precum si cu presedintele Curtii Constitutionale si cu presedintele
si membrii Consiliului Superior al Magistraturii. Delegatia a avut intrevederi cu ministrul Justitiei si cu vice-
ministrul Justitiei. De asemenea, delegatia a avut intalniri cu reprezentantii Institutului National al Justitiei,
cu membirii Colegiului de Calificare si cu cei ai Colegiului Disciplinar din cadrul Consiliului Superior al Magi-
straturii, cu reprezentantii Procuraturii, precum si cu alti experti avocati, fosti judecatori, ONG-uri si institutii
academice si politice’.

ClJ este recunoscatoare tuturor celor cu care s-a intalnit, si le multumeste acestora pentru deschiderea mani-
festata de catre interlocutorii sai in discutarea provocarilor cu care se confrunta sistemul judiciar.

Nevoia de reforma

Provocatrile cu care se confruntd reforma sistemului judiciar sunt de-a dreptul cumplite. Delegatia a auzit de la
o serie de interlocutori ca mai sunt de rezolvat probleme semnificative in cadrul sistemului judiciar. Acesta este
vazut cu neincredere de catre publicul larg ca fiind predispus la coruptie?, si este la fel de permiabil la influente
nejustificate atat din partea autoritatilor publice, cat si a persoanelor si a entitatilor private®. In acelasi timp,
ClJ a primit rapoarte conform carora judecatorii care incearca sa actioneze in mod independent se pot con-
frunta, de asemenea, cu presiuni din partea celor care au interese in dosare, inclusiv din partea organelor de
stat, precum si a persoanelor sau entitatilor private. Delegatia a fost informata despre importanta problema a
nemotivarii sau a slabei motivari a hotararilor judecatoresti de catre multi judecatori. Persoane reprezentative
atat din guvern, cat si din sistemul judiciar au recunoscut faptul ca unii judecatori au cunostinte juridice slabe
si abilitati care ii fac sé nu isi indeplineasca atributiile in mod efectiv.

O preocupare generald consta in faptul ca,drept urmare a acestor deficiente, sistemul judiciar nu oferd o pro-
tectie reald a drepturile celor care depind de acesta pentru infdptuirea justitiei. Hotararile Curtii Europene
a Drepturilor Omului, precum si cercetarile recente, confirma faptul ca judecatorii de instructie autorizeaza
frecvent arestul preventiv, fara a avea motive suficiente, ceea ce duce la incélcarea dreptului la libertate*. De

_

A se vedea Anexa 1.

2 Jean Redpath, Raport Analitic asupra Victimizérii: Repere pentru elaborarea politicilor penale in Moldova, Fundatia Soros-Moldova,
2010, p.31.

3 A se vedea in continuare Hriptievschi Ndejda si Hanganu Sorin Independenta judiciard in Republica Moldova, Anja Seibert-Fohr
(ed.), Max Plank Institute - 2012. Independenta judiciard in tranzitie,

4 Becciev ¢ Moldova, cererea nr. 9190/03, hotararea din 4 octombrie 2005; Sarban ¢ Moldova, cererea nr. 3456/05, hotararea din 4

octombrie 2005; Boicenco ¢ Moldova, cererea nr. 41088/05, hotararea din 23 octombrie 2007; Turcan si Turcan ¢ Moldova, cererea

nr. 39835/05, hotararea din 8 februarie 2011; Ignatenco c Moldova, cererea nr. 36988/07, hotararea din 8 februarie 2011. Desi o

directiva a Curtii Supreme a cautat sa clarifice obligatiile judecatorilor in furnizarea de motivare a deciziilor privind detentia, se

pare ca acest lucru nu este pus in aplicare de cdtre toti judecatorii.
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asemenea, Curtea Europeana a constatat ca Republica Moldova este responsabila de incélcarea dreptului la
un proces echitabil, ca urmare a esecului judecatorilor de a oferi o motivare adecvata condamnarilor penale®.
Exista ingrijorari suplimentare, dupa cum reiese din hotdrariile Curtii Europene, ca judecatorii nu reusesc sa
protejeze detinutii impotriva torturii sau a relelor tratamente cand sunt in detentie. Acest esec a devenit evi-
dent pentru toata lumea in timpul protestelor post-electorale din 2009, atunci cand procedurile judiciare, de
asemenea, s-au desfasurat fara respectarea dreptului la un proces echitabil.

Contextul istoric

Sistemul juridic din Republica Moldova este marcat de o istorie dificild, dezvoltandu-se dintr-o traditie sovie-
tica, in care justitia a fost subordonata executivului. Dupa obtinerea independentei in 1991, si adoptarea unei
noi Constitutii in 1994, Republica Moldova a intreprins un program de reforma a justitiei, cu o serie de noi legi
care reglementeaza justitia si sistemul de instante adoptate intre 1994 si 19966, in aceasta perioada, Republica
Moldova a aderat la Consiliul Europei si a devenit parte a Conventiei Europene a Drepturilor Omului’, precum
si la principalele tratate ONU privind drepturile omului®.

Guvernul condus de Partidul Comunist, castigator in alegerile din 2001 si ramas in functie pana in 2009, a
instituit un program de continuare a reformei (sau mai degraba de contra-reformd), care a fost aparent me-
nit sa puna capat coruptiei judiciare. Principalul efect al acestor reforme a fost sporea controlului guvernului
asupra justitiei, inclusiv prin cresterea rolului Presedintelui in procesul numirilor judecatorilor®. Reformele au
determinat, de asemenea, trecerea Consiliului Superior al Magistraturii (CSM), organismul de autoguvernare
a sistemului judiciar, sub un mai mare control guvernamental'. in 2002, Constitutia a fost modificatd pentru a
reduce nivelurile de instante de la patru la trei, o masurd care a dus la eliminarea din sistem a unui numar de
judecatori'. In aceasta perioada, sistemul judiciar a devenit in practicd mai putin independent de guvern, si
au existat informatii credibile privind practica existentei instructiunilor din partea guvernului catre justitie prin
“telefon”2. O misiune a ClJ, care a vizitat Republica Moldova in anul 2004, in vederea evaluarii independentei
justitiei, a constatat indicii alarmante de revenire la un sistem judiciar obedient executivului, si existenta unui
Consiliu Superior al Magistraturii care a devenit un canal de exercitare a vointei Presedintelui™.

In ultimii ani, independenta justitiei a fost sub o presiune semnificativ mai redusa. Reformele legislative au in-
versat masurile retrograde adoptate la inceputul anilor 2000, au modificat componenta Consiliului Superior al
Magistraturii, i-a consolidat independenta, si a limitat rolul Presedintelui Republicii Moldova in procedura de
numire a judecatorilor. Desi problemele de coruptie si influenta guvernamentald, precum si reminiscente ale
culturii ,telefonului” inca au rdmas, nu exista indicii ca s-ar mai incerca in mod sistematic un control din partea
guvernului asupra justitiei asa cum era evident in 2004.

5 Gradinar c Moldova, cererea din 7170/02, hotararea din 8 aprilie 2008, Vetrenko c Moldova, cererea din 36552/02, hotararea din 18
mai 2010.

6 Raport ICJ, Moldova: Suprematia legii in 2004, para.52.

7 Republica Moldova a aderat la Consiliul Europei la 13 iulie 1995 si a ratificat Conventia Europeana a Drepturilor Omului la 12
septembrie 1997.

8 Republica Moldova a aderat la Pactul international cu privire la drepturile economice, sociale si culturale (in 1993); Pactul in-
ternational cu privire la drepturile civile si politice (in 1993); Conventia internationala privind eliminarea tuturor formelor de
discriminare rasiala (in 1993); Conventia privind Drepturile Copilului (in 1993); Conventia privind eliminarea tuturor formelor
de discriminare fata de femei (in 1994) si Conventia impotriva torturii si a altor tratamente crude, inumane sau degradante (in
1995). Mai recent, Republica Moldova a ratificat primul si al doilea Protocol Optional la Conventia cu privire la Drepturile Co-
pilului privind implicarea copiilor in conflicte armate (2004); Protocolul Optional la Conventia cu privire la drepturile copilului,
referitor la vanzarea de copii, prostitutia copiilor si pornografia infantila (2007); a ratificat primul Protocolul Optional la Pactul
international cu privire la drepturile civile si politice (2008) si a aderat la al doilea Protocol Optional la acest Pact privind abolirea
pedepsei cu moartea (2006); a aderat la Protocolul Optional la Conventia privind eliminarea tuturor formelor de discriminare
impotriva femeilor (2006), a ratificat Protocolul Optional la Conventia impotriva torturii (2006) si Conventia privind drepturile
persoanelor cu dezabilitdti (2010), si a semnat Conventia internationald pentru protectia tuturor persoanelor supuse unor dis-
paritii fortate.

9 Legea nr. 140 din 21 martie 2003, articolul 11 (4).

10Raport ICJ, Moldova: Suprematia legii in 2004, para.64-90.

11ibid, para. 21, para. 101-104.

12ibid, para. 113-121.

13ibid, para. 6.



Reformarea sistemului judiciar din Republica Moldova: perspective si provocdri | 49

Multe dintre problemele justitiei care persista in Republica Moldova sunt derivate din trecut si sunt similare cu
cele din alte tari ale fostei Uniuni Sovietice. Ar fi corect sa spunem ca justitia unei tari si conducerea in ansam-
blul sdu nu a fost inca in mésura sa depdaseasca acea cultura si traditie cu care trebuie sa se confrunte reformele
ce urmeaza. Cu toate acestea, cea mai mare provocare a noului val si mai mare, probabil, a reformelor, este
aceasta mostenire sovietica si post intr-o mdsura si sovieticd inca proeminenta in Republica Moldova.

Programul de reforma a Guvernului

Incepand cu anul 2009, fiecare dintre cele doua guverne succesive de coalitie au tratat ca fiind prioritara re-
formarea sistemului de justitie. Strategia de reforma a sectorului de justitie pentru perioada 2011-2016 include
propuneri de reformare a justitiei, a procuraturii si politiei, precum si reforma Codului de Procedura Penalg, si
masuri pentru asigurarea accesului la justitie. Un program ambitios de reformd legislativa a justitiei a fost initiat
in 2012; reformele din politie si procuratura se lasa inca asteptate.

Prin urmare, Misiunea a avut loc intr-un moment de tranzitie a sistemului judiciar, cand doar cu o lund in urma
un pachet semnificativde amendamente la mai multe dintre legile privind justitia a fost adoptat. Unele dintre
aceste amendamente tocmai intrasera in vigoare; altele urmau sa intre in vigoare. Amendamentele erau con-
sistente si priveau structura si organizarea instantelor, numarul judecatorilor in functie, alocarea judecatorilor
la anumite instante, statutul judecatorilor, organele de conducere ale sistemului judiciar, numirea, promovarea
si procedura disciplinara, precum si raspunderea administrativa si penala a judecatorilor.

Multe dintre modificarile legislative au ridicat probleme dificile privind provocarea generatd de mentinerea
independentei judiciare simultan cu asigurarea responsabilitatii judiciare. In randul membrilor comunitatilor
judiciare si juridice a existat incertitudinea cu privire la modul in care acest pachet complex de legislatie ar
functiona in practicd, in parte datorate faptului cd normele de implementare a mai multor proceduri noi si
standarde urmau sa fie emise ulterior. In acelasi timp, alte reforme erau in curs de desfasurare si au ramas in
acest stadiu la momentul redactarii acestui raport. Dintre acestea, semnificative sunt reformele propuse in
sistemul disciplinar judiciar, fiind stabilit sa il evalueze un grup de lucru independent. in timp ce era elaborat
acest raport, un nou Proiect de lege privind Raspunderea Disciplinara a Judecatorilor a fost publicat pentru
consultare publica, in 22 noiembrie 2012. Trimiterile acestui raport la noul Proiect de Lege se limiteaza la referiri
privind proiectul de la acea data. Se astepta ca Ministerul Justitiei sa prezinte Proiectul de Lege a guvernului
catre sfarsitul anului 2012. Pot exista modificari ale Proiectului de Lege, ca urmare a procesului de consultare
publica.

In stadiul actual de tranzitie exista in mod inevitabil o prapastie intre experienta reald a celor care lucreaza in
sau cu sistemul judiciar, si aspiratiile inalte ce impulsioneaza noile legi. Inca rimane o intrebare deschisa daca
prapastia poate fi depasita. Reformele legislative care au fost deja initiate sunt extrem de ambitioase, si, in
general, oferd o baza solida legislativa pentru un sistem judiciar independent, competent si responsabil. Dar,
intr-o tara in care ideea statului de drept nu atinge un nivel profund, exista in continuare riscul unei reforme
artificiale, care va fi dificil de implementat in practica. Energia si determinarea care au fost depuse in reforma le-
gislativa acum trebuie sa fie directionate cdtre implementare. Efectul real al legislatiei cu privire la problemele
profunde ale sistemului judiciar poate fi evaluat prin urmarirea normelor si ghidurilor de implementare privind
dispozitiile generale ale legii. Reforma legislativa, desi bine-venitd, trebuie sa fie vazuta ca o preconditie pentru
reformele practice necesare in sistemul judiciar.

Programul actual de reform3, luat in ansamblu, are potentialul de a construi un sistem judiciar puternic credi-
bil, responsabil, dar, de asemenea, foarte important, o justitie puternica si independenta. Cu toate acestea, pro-
cesul de reform4, ca in cazul oricarui proces de schimbare, are si riscuri. In special, un program de reforma care
este impus de celelalte doud puteri, chiar si cu cele mai bune intentii, genereaza riscuri privind independenta
judiciara. Angajamentul si cooperarea sistemului judiciar, in special in randul judecatorilor cu vechime, sunt ne-
cesare pentru ca procesul de reforma sa aiba loc efectiv. Pana la aceasta data, desi exista pareri diferite privind
unele aspecte ale reformelor, procesul pare sa fi fost asumat in urma unor consultari si negocieri aprofundate
cu sistemul judiciar si cu organele judiciare de autoguvernare. in plus, grupurile de lucru pe diverse aspecte
ale reformei judiciare au permis guvernului sa ia in considerare punctele de vedere ale judecatorilor, expertilor
juridici si ale societatii civile. Aceste aspecte ale procesului sunt foarte binevenite si ar trebui continuate.

Realizarea unui sistem judiciar puternic si independent in Republica Moldova necesitd o schimbare culturala,
precum si masuri legislative si organizatorice. Pentru a fi atinsa independenta reala a justitiei, judecatorii vor
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trebui ei insisi, in calitate de titulari autonomi ai puterii judiciare, sa isi asume cu responsabilitate puterea de a
actiona independent. Acest lucru presupune o tensiune continud, sdndtoasa, cu celelalte institutii ale statului,
fara controlul sau dominarea unei puteri publice de catre o alta. O justitie independenta si eficienta este aceea
care se vede ca aparator al drepturilor celor care vin in contact cu ea, in cazul in care aceste drepturi sunt ame-
nintate de stat sau de persoane private.

Desi Misiunea ClJ, inclusiv acest raport, se referda numai la reforma justitiei, este clar ca reforma judiciara va fi
ineficientd daca se va efectua in mod izolat. Unele dintre problemele mai profunde ale sistemul judiciar sunt
simptome ale culturii mai largi a coruptiei sitin de influenta in sfera publica. Delegatia a remarcat ca, atunci
cand a auzit acuzatii conform cdrora judecatorii sunt susceptibili de coruptie sau influente nepotrivite, influen-
ta a fost adesea presupusa ca venind de la alte institutii ale statului, precum si de la persoane private. In con-
secintd, in paralel cu reformele care asigura integritatea si responsabilitatea justitiei, trebuie sa fie intreprinse
reforme similare in ceea ce priveste alte organisme publice, inclusiv procuratura si politia.
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Il. Sistemul judiciar din Republica Moldova: structura si organizare

Structura Sistemului de instante

In temeiul legii privind organizarea justitiei, conform modificarilor din 2012, exista 504 posturi judiciare care pot fi
ocupate la un moment dat in Republica Moldova, inclusiv 33 de judecdtori de Curte Supremd™. Instantele includ
judecatorii®, Curtile de Apel' si Curtea Suprema de Justitie”. Mai este, de asemenea, o Curte Constitutionald, care
exista in afara sistemului judiciar, independentd de toate puterile publice, si care este autoritatea suprema in materie
de interpretare a Constitutiei. in conformitate cu reformele recente (Legea privind organizarea justitiei, asa cum a fost
modificata in 2012) Curtea Economica si Curtea de Apel Economica au fost eliminate si inlocuite de catre Judecatoria
Comerciald, avand o competentd semnificativ limitatd in comparatie cu cea a fostei Curti Economice'™. Singurele alte
instante speciale stabilite sunt instantele militare®. Sub amendamentele din 2012 a Legii privind organizarea justitiei,
judecdtorii de instructie vor fi inclusi in sistemul judiciar ordinar®.

Garantiile independentei

~ us

Legea cu privire la statutul judecdtorului stipuleaza ca “judecatorii sunt independenti, impartiali si inamovibili, si se
supun doar legii.”*' Se prevede ca “judecatorii vor lua decizii in mod independent siimpartial si vor actiona fara restric-
tii directe sau indirecte, influente, presiuni, amenintdri sau interventii din partea oricarei autoritati, inclusiv judiciare.
Organizarea ierarhica a jurisdictiilor nu va afecta independenta individuala a judecatorului”. Articolul 15 din Legea
privind statutul judecdtorului, care enumera obligatiile judecatorilor, prevede ca judecatorii vor fi obligati sa fie impar-

tiali si sa asigure apdrarea drepturilor si libertatilor, onoarea si demnitatea oamenilor®.

Consiliul Superior al Magistraturii

Consiliul Superior al Magistraturii este principalul organism de conducere al sistemului judiciar, responsabil pentru
numirile judiciare, evaluarea performantelor judiciare, promovari, inspectie si chestiuni disciplinare*. Acesta este un
organism independent®. In conformitate cu modificarile legis-lative din 2012, sunt infiintate patru organisme sub
autoritatea CSM: Colegiul pentru selectia si cariera judecdtorilor, Colegiul de evaluare a performantelor judecatori-
lor, Colegiul disciplinar si Inspectia Judiciara®. (Colegiul de calificare, care a fost anterior responsabil pentru numiri
judiciare si promovare, a fost desfiintat?” prin amendamentele din 2012)%. CSM solutioneaza contestatiile impotriva
hotararilor date de primele trei dintre aceste organisme®.

Alcatuirea CSM a fost de asemenea modificatd prin amendamentele din 2012, pentru a asigura o majoritate a jude-
catorilor printre membri sdi. Ca urmare a legislatiei din 2012, CSM urmeaza sa fie alcatuit din 12 membri, inclusiv trei
membri din oficiu: Presedintele Curtii Supreme de Justitie, Ministrul Justitiei si Procurorul General; trei profesori de
drept3° ce vor fi alesi de cdtre Parlament; si sase judecatori alesi de catre Adunarea Generald a Judecatorilor, si care

14 Legea privind organizarea judecatoreasca nr. 514, modificata prin LP153 din 05/07/12, MO185/31/08/12, art. 21.2.

15 Legea privind organizarea judecatoreascd, articol 25.1.

16 Ibid, articol 35.

17 Ibid, articol 43.

18 Ibid, articol 25.

19 Legea privind organizarea judecatoreasca, articol 25.

20 Ibid, articol 15.21.

21 Legea cu privire la statutul judecatorului, articol 1(3).

22 Ibid articol 1(4).

23 Legea cu privire la statutul judecatorului, articol 15(1)(a) si (b).

24 Lege cu privire la Consiliul Superior al Magistraturii nr. 997 din 19 iulie 1996, modificata prin LP153 din 5 iulie 2012, MO185/31/
08/12.

25 Ibid, articol 1 (1), articol 8 (1).

26 Spre deosebire de cele trei alte organisme, ,comitetele”, care sunt organisme separate, cu propria procedura de alegere, cu un
rol limitat al CSM in aceste alegeri, Inspectia Judiciara este un organism format din 5 judecatori-inspectori, care sunt selectati
de cdtre CSM printr-un concurs public si care pot fi demisi de catre acesta.

27 Colegiul de calificare a fost inlocuit de catre Consiliul de selectare si carierd, care are competente mai mari decat predecesorul
sau.

28 Ibid, articol 7.

29 Legea cu privire la Consiliul Superior al Magistraturii, op. cit., articol 22.

30 Acest termen desemneaza profesori de drept din institutiile de invatamant superior acreditate, cu norma intreaga.
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reprezintd toate nivelurile instantelor®’. Pentru moment insa, numarul de profesori de drept este egal cu cel al jude-
catorilor®?. Modificarile aduse calitatii de membru vor intra in vigoare numai dupa expirarea mandatelor actualilor
membiri, in toamna anului 2013.

Competenta cu privire la buget este impadrtita intre Ministerul Justitiei, care coordoneaza procesul de pregatire
a bugetului prin intermediul Departamentului de Administrare Judiciara (DAJ)*; CSM, care examineaza, con-
firma si propune proiectul de buget al instantelor judecatoresti®*; si Parlament®. Articolul 22 al Legii privind
organizarea judecatoreascd prevede ca resursele financiare destinate instantelor trebuie sa fie aprobate de
catre Parlament, la propunerea CSM, si incluse in bugetul de stat. in acelasi timp, procesul de aprobare a buge-
tului de stat este de obicei coordonat de catre guvern, cu Ministerul Justitiei care prezinta propunerile pentru
proiectul de buget, negociat cu Ministerul Justitiei si apoi prezentat guvernului, care il prezintd Parlamentului
pentru aprobarea finala.

CSM a fost pana acum perceput ca o institutie relativ slaba, in parte din cauza lipsurilor de personal si resurse.
Recent, Ministerul Finantelor a aprobat cresterea personalului pentru CSM, dar resursele insuficiente rdman o
problema.

In conformitate cu amendamentele din 2012, activitatea CSM va deveni mai transparenta. Toate deciziile tre-
buie sa fie motivate; voturile trebuie sa fie deschise si sedintele accesibile publicului si inregistrate audio si
video; si exista cerinta publicarii pe site-ul CSM a deciziilor sale, precum si a proceselor-verbale intocmite la
sedintele CSM.3¢

Adunarea Generala a Judecatorilor

In temeiul legii privind organizarea judiciarg, articolul 23, asa cum a fost modificat in 2012, rolul Adunarilor
Generale ale Judecatorilor este de a asigura punerea in practica a principiului auto-administrdrii judecatoresti.
Prin urmare, este esentiala asigurarea independentei judecatoresti in temeiul reglementarilor legislative (ar-
ticolul 22 alineatul (1)). Adunarea Generald este alcdtuita din toti judecatorii din Republica Moldova (articolul
22.2), si se intruneste o data pe an (articolul 22.3). CSM isi prezinta rapoartele catre Adunarea Generala, care
alege judecatorii pentru CSM, si organismelor subordonate, care aproba si modifica Codul de Etica si decide
asupra chestiunilor de administrare a instantei (articolul 23).

Presedintii de instante si administratorii de instante

Instantele sunt conduse de un Presedinte de Instanta® care coordoneaza activitatea judecatorilor de la res-
pectiva instanta, si numeste administratorul instantei*®. In conformitate cu amendamentele din 2012 ale Legii
privind organizarea judiciard, competenta presedintilor si vicepresedintilor de instanta a fost modificata, astfel
fncat acestia nu mai au atributii administrative. Aceste functii sunt acum exercitate de catre secretariatul in-
stantei, sub conducerea administratiei instantei. Presedintii de instante nu repartizeaza dosare catre judecdto-
ri; acum functioneaza un sistem de repartizare aleatorie a cauzelor utilizand un program electronic®, cel putin
n teorie, desi se pare cd exista un oarecare scepticism in randul expertilor cu privire la cat de bine este aplicatin
toate cazurile. Este responsabilitatea presedintelui instantei sa supravegheze sistemul aleatoriu de repartizare
a cauzelor pentru judecata“®.

31 Ibid, articol 3.

32 Legea cu privire la Consiliul Superior al Magistraturii, modificata prin Legea 306 din 25 decembrie 2008.

33 Departamentul de administrare judecatoreasca a fost creat prin Hotararea Guvernului nr. 670 din 16 iunie 2007 ca o ,institutie
publica subordonata Ministerului Justitiei, cu statut de persoana juridica, finantata de la bugetul de stat, responsabil pentru
asigurarea sprijinului organizational, administrativ si financiar la judecatoriile si curtile de apel”.

34 Legea cu privire la Consiliul Superior al Magistraturii, op. cit. articol 4(4) (c).

35 Constitutia Republicii Moldova, art. 121 (1): ,Bugetul instantelor judecatoresti se aproba de Parlament si se include in bugetul
de stat”.

36 Legea nr. 947 articol 8.

37 Existd, de asemenea, vicepresedinti, cu exceptia cazului in care instantele au mai putin de sase judecatori. Legea nr. 947, artico-
lul 16.

38 Ibid, articol 45 - managerul de instanta sau seful administratiei/secretarului pentru o instantd este o noud pozitie introdusa
prin amendamentele din 2012.

39 Legea privind organizarea judecatoreascd, articol 6.

40 Legea privind organizarea judecatoreasca, articol 16(1)(i).
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Repartizarea judecatorilor

Reformele actuale au generat incercari de a repartiza judecatorii mai eficient. Vice-Ministrul Justitiei a declarat
membrilor Misiunii cd scopul guvernului a fost de a crea o ,noua harta a instantelor”. Numarul judecatorilor de
la Curtea Suprema a fost redus de la 49 la 33, urmand ca restul de judecatori ai Curtii Supreme sa fie transferati
la alte instante. (In noiembrie 2012 erau 41 de judecatori la Curtea Suprema de Justitie si opt posturi erau va-
cante.) Distributia a 471 de judecdtori la alte instante decat Curtea Suprema de Justitie urmeaza sa fie stabilita
de catre CSM*, in functie de volumul de munca. Normele pentru exercitarea CSM a acestor prerogative nu au
fost inca dezvoltate®?, dar este de asteptat ca noul sistem sa permita CSM sa raspunda flexibil la schimbarile
privind volumul de muncd al fiecdrei instante.

Volumul de lucru

Judecatorii de la toate nivelurile au informat membrii Misiunii despre problema volumului mare de lucru. Cur-
tea de Apel Chisindu, de exemplu, a comunicat ca in completul civil al Curtii de Apel au fost dezbatute 30 de
cazuri pe zi, in plus fata de alte multe cauze administrative, si cd aceasta suprasolicitare a afectat calitatea ho-
tararilor judecatoresti. Delegatia a fost informata ca problema volumului de lucru variaza, si ca tinde sa fie mai
serioasd in Chisinau decat in afara capitalei. Noua flexibilitate a permis CSM alocarea judecatorilor la instantele
de judecata unde erau mai necesari, si asta ar trebui sa contribuie la solutionarea problemei.

Asistentii judecatorilor

Legislatia din 2012 prevede sa fie alocat fiecarui judecator un asistent calificat juridic**, iar pentru fiecare jude-
cator de la Curtea Suprema sa-i fie alocati cate trei asistenti*. Judecatorii vad necesara punerea la dispozitia
lor a asistentilor pentru a le permite sa faca fata volumului mare de lucru, si numirea acestor asistenti pare sa fi
fost esentiala in asigurarea sprijinului din partea sistemului judiciar pentru un pachet de reforma judiciara mai
cuprinzator.

La momentul prezentei Misiuni, sistemul asistentilor judiciari nu era inca implementat; recrutarile erau in curs
de desfasurare in unele instante. Prevederile introduse in legislatia din 2012 privind asistentii judiciari sunt
controversate. Unii dintre expertii cu care s-au intalnit membrii Misiunii erau optimisti cu privire la impactul
probabil al noilor asistenti, avand in vedere ca acestia ar putea imbunatati calitatea motivarilor hotdrarilor
judecatoresti, si chiar educa unii judecatori si imbunatati calitatea muncii lor. Altii s-au preocupat de faptul ca
asistentii ar putea ei insisi sa isi asume responsabilitati improprii, facand efectiv munca judecatorilor. Totusi,
altii au fost convinsi ca aceste resurse ar fi mai bine cheltuite pentru cresterea salariilor judecatorilor, in scopul
disciplinarii lor, facandu-i mai putin predispusi la coruptie.

Motivarea hotararilor judecatoresti

Modificarile aduse Codului de Procedura Civild in 2012% exclud obligatia judecatorilor din Judecatorii de a-si
motiva hotararile, in cazurile civile judecate in primad instanta, cu exceptia cazului in care una sau mai multe
parti solicitd in mod expres furnizarea motivarii, sau dacd hotdrarea este atacatd cu apel; sau in cazul in care ho-
tararea trebuie sa fie recunoscuta si executata intr-un alt stat. Delegatia a fost informatad cd acest amendament
a fost facut la sugestia judecatorilor cu experienta si a fost vazuta ca un mijloc de a reduce volumul mare de
muncd al judecatorilor de la Judecatorii. Mdsura a fost extrem de controversata in Republica Moldova, si cateva

41 Legea privind organizarea judecatoreasca, articol 21(2). Astfel de transferuri sunt dispuse de catre Consiliul Superior al Magi-
straturii. A existat deja o decizie a CSM pe aceastd tema: decizia 741/36 din 20 noiembrie 2012 privind transferul de la CSJ a unor
judecatori catre alte instante cu posturi vacante. Procedura de a transfer ar trebui sa aiba loc cu acordul judecétorilor in cauza,
care vor pastra salariile si beneficiile de judecatori la Curtea Suprema - Legea pentru modificarea si completarea unor acte
legislative, nr. 153 din 5 iulie 2012, Art. VIII (5) si (6).

42 Legea privind organizarea judecatoreasca, articol 21(3).

43 Legea privind organizarea judecatoreasca, articol 21 (4).

44 Legea privind organizarea judecatoreascd, articol 47.

45 Legea privind organizarea judecatoreasca, articol 4.

46 Legeadin 5 iulie 2012.
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ONG-uri au pledat impotriva amendamentului cand acesta a trecut prin Parlament. Criticii acestui amendament
au subliniat ca se poate bloca astfel accesul justitiabililor la justitie, deoarece acestia nu vor primi motivarea hota-
rarii care ii afecteaza, exceptand cazul in care ei solicitd ca motivarea sa fie furnizata intr-un termen de 30 de zile.
De asemenea, masura pare sa fie de natura a produce mai multe apeluri impotriva hotararilor de prima instantd,
subminand astfel scopul sau declarat de a reduce volumul de munca al instantelor.

ClJ este ingrijorata de impactul acestei modificari la Codul de Procedura Civila, privind capacitatea sistemului
judiciar de a asigura accesul la justitie si pentru a asigura protectia efectiva a drepturilor justitiabililor la un proces
echitabil, astfel cum este garantat de articolul 6.1 CEDO, precum si de alte tratate internationale in domeniul drep-
turilor omului. Articolul 6 din CEDO prevede ca hotararile judecatoresti trebuie motivate®. Mentiunea din amen-
dament conform careia motivarea se face la cererea partilor nu este neapdrat conforma cu cerintele articolului 6
din CEDO. Acest lucru poate fi insuficient, de exemplu, in situatia in care o parte din dosar nu este reprezentatd
legal si nu cunoaste necesitatea acestei cereri, sau a termenului de depunere a acesteia. In plus, Curtea Europeana
a Drepturilor Omului a recunoscut ca motivarea deciziilor este importanta nu numai pentru interesul individual al
justitiabililor, ci si pentru a permite controlul publicului asupra hotararii*é. Prin urmare, in principiu nu ar trebui sa
cada in sarcina justitiabilului solicitarea de a se motiva hotararile judecatoresti. Acest amendament este deosebit
de regretabil, avand in vedere precara cultura a motivarii hotdrarilor care exista deja in sistemul moldovenesc, si
care a dus la constatari repetate de incdlcare a articolului 6 din CEDO, in contextul justitiei penale. Acest amenda-
ment va genera in viitor standarde scizute de motivare a hotararilor. Intr-un stat de drept, motivarea hotararilor
este o sarcina principala a judecatorilor, si intrebarile ClJ au exprimat necesitatea de se modifica acest text, avand
in vedere ca alte masuri de diminuare a supraincarcarii instantelor, inclusiv angajarea asistentilor judiciari si a
administratorilor de instantd, urmeaza a fi introduse ca urmare a modificarilor din 2012.

Ministerul Justitiei a informat Delegatia ca aplicarea legii va fi atent monitorizata pentru a evalua daca sunt sca-
pari in respectarea standardelor CEDO. ClJ considera ca rezultatele unei astfel de monitorizari ar trebui publicate
dupa un an, si trebuie luatd in considerare abrogarea acestui amendament, daca in orice circumstante ar da nas-
tere unor ingrijorari cu privire la calitatea hotararilor judecatoresti sau la accesul la justitie.

Remunerarea judiciara

Salariile judecatorilor din Republica Moldova sunt izbitor de mici, chiar daca se tine cont de nivelul general scazut
al salariilor din tara. Judecatorii de la judecatorii castiga un salariu de baza de 4.200 de lei (260 euro) brut pe luna,
presedintii judecdtoriilor 5200 lei (325 euro); judecatorii de la curtile de apel 5200 lei (325 euro), un judecator de
la Curtea Suprema de Justitie castiga 6.000 lei (375 euro)®. Aceste niveluri de salarizare au creat o frustrare con-
siderabila in randul judecatorilor, care sustin cd este aproape imposibil sa trdiasca din suma respectiva. Aceasta
situatie cu siguranta contravine nu numai asigurarii eficientei activitatii judecatorilor, ci, de asemenea, si indepen-
dentei si impartialitatii acestora, credand conditii ideale pentru coruptie. Un judecdtor a spus Delegatiei ca situatia
LAmpinge judecatori spre marginea prapastiei”.

Prin contrast cu remunerarea slaba a majoritatii judecdtorilor in functie, este frapant cd, dupd ,pensionare” (ceea
ce este posibil foarte devreme, de la varsta de 50 de ani si 6 luni)®®, judecatorii pot continua sa lucreze si sa pri-
measca cumulativ, atat salariul cat si pensia, care se ridica la 75 % din valoarea salariului lor. Prin urmare, de la
varsta de 50 de ani, salariile judecatorilor sunt marite brusc si semnificativ, intr-un fel care pare arbitrar, in contrast
cu penuria lor de mai devreme.

47 Curtea Europeana a Drepturilor Omului a statuat ca in timp ce structura, natura si continutul hotararilor poate varia intre diferi-
te sisteme, o instanta trebuie sa ,indice cu suficienta claritate motivele pe care se bazeaza decizia lor”, a se vedea Hadjianastas-
siou c Grecia, cererea nr. 12945/87, hotararea din 16 decembrie 1992, para.33; Karakasus c Grecia, cererea nr. 38194/97, hotdrarea
din 17 octombrie 2000; Hirvisaari c Finlanda, cererea nr. 49684/99, hotararea din 27 septembrie 2001; Tatishvili c Rusia, cererea
nr. 1509/02, hotararea din 22 februarie 2007.

48 Tatishvili c Rusia, op cit, para.58.

49 Comparativ cu celelalte puteri publice, salariul presedintelui Curtii Supreme de Justitie este egal cu cel al primului-ministru si
presedintele Curtii Constitutionale si al CSM; un ministru castiga 7100 de lei (mai mult decat un judecator la Curtea Suprema
de Justitie). Pe langa salarii, judecatorii primesc un bonus pentru clasele de calificare si ar putea obtine, de asemenea, bonusuri
in diferite ocazii, care nu sunt direct prevdzute de lege si, prin urmare, sunt de multe ori la discretia presedintelui de instanta.

50 Aceastad limita de varsta este in crestere anuald, pentru a atinge limita de 62 ani pentru barbati si 57 ani pentru femei in 2034,
prin Legea nr. 56 din 09 iunie 2011. Prevederile privind cresterea limitei de varsta pentru judecatori au fost declarate necon-
stitutionale de catre Curtea Constitutionald prin decizia nr. 27 din 20 decembrie 2011. Exista un proiect de lege care reafirma
vechiul sistem, care asteapta sa fie aprobat de catre Parlament.
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Delegatiei i s-a spus in mod repetat, de catre judecatori si de catre alte persoane din sistemul judecatoresc, ca
responsabilitatea judiciard si cresterea expunerii la urmarirea penald pentru infractiuni de coruptie trebuie sa
mearga mand in mana cu salarizarea adecvata pentru judecatori. Aceasta insistenta asupra unui compromis
intre doua aspecte foarte diferite ale reformei judiciare pdrea sa fie o recunoastere tacita a faptului ca multi
judecatori nu isi puteau permite sa evite coruptia, si nu ar putea fi de asteptat sa faca acest lucru, in conditiile
actuale. Aceasta este o realitate dura si descurajatoare. Dar aceasta demonstreaza realitatea practicd a impor-
tantei unei remuneratii adecvate a judecatorilor, pentru a avea un sistem judiciar independent si impartial.

Intr-adevar, acest principiu este afirmat de catre standardele internationale privind independenta justitiei®’.
Comitetul Ministrilor al Consiliului Europei a recomandat sa fie furnizate conditii corespunzatoare pentru a
permite judecatorilor sa lucreze in mod eficient, in special, printre altele, asigurarea ca statutul si remuneratia
judecatorilor sa fie proportionale cu demnitatea profesiei si importanta responsabilitdtii acestora®2. Carta eu-
ropeana privind statutul judecatorilor afirma ca ,in exercitarea atributiilor judiciare judecatorii au dreptul la o
remuneratie, nivelul acesteia fiind fixat in asa fel incat sa-i protejeze de presiuni cu scopul de a le influenta ho-
tararile si, in general, a comportamentului lor judiciar, afectandu-le astfel independenta si impartialitatea, .

Tn iulie 2012, CSM a propus un nou sistem de remunerare a judecatorilor, crescand semnificativ salariile, insd
fara a se elimina beneficiul privind pensionarea anticipata si dreptul de a primi atat salariu, cat si pensia, dupa
varsta de 50 de ani. Un grup de lucru pregateste in prezent amendamente la sistemul de remunerare a jude-
catorilor si a personalului din sistemul judiciar. Vice-Ministrul a declarat Delegatiei ca remunerarea se va mari
pana la sfarsitul anului 2012. La Adunarea Generald a Judecatorilor, in octombrie 2012, atat Presedintele Curtii
Supreme de Justitie, cat si Ministrul Justitiei, au confirmat ca salariile judecatorilor se vor méri de cel putin trei
ori’*.

ClJ considera ca majorarea salariilor jududecatorilor ar trebui sa fie prioritara in alocarea resurselor sistemului
judiciar. Oricum, ar trebui sd fie luata in considerare, de asemenea, abrogarea dispozitiei prin care un judeca-
tor se poate pensiona la varsta de 50 ani si sa primeascd concomitent atat salariu, cat si pensie, o situatie care
este dificil de justificat avand in vedere resursele limitate disponibile pentru sistemul judiciar supraincarcat din
Republica Moldova.

51 Principiile de Baza privind Independenta Justitiei, Principiul 7; Proceduri pentru punerea in aplicare efectiva a Principiilor de
Baza privind Independenta Justitiei, adoptat de cétre Consiliul Economic si Social prin Rezolutia 1989/60, aprobata de Aduna-
rea Generala prin Rezolutia 44/162 din 15 decembrie 1989, procedura 5.

52 Comitetul Ministrilor al Consiliului Europei, Recomandarea R(94) 12, Principiul lll.1.b.

53 Carta Europeana a Statutului Judecatorilor, articolul 6.1.

54 Declaratia Adundrii Generale a Judecdtorilor din 23 octombrie 2012.



56 | lll. Calificare si numiri

Ill. Calificare si numiri

Una dintre reformele principale aduse de pachetul de reforma legislativa din 2012 a fost o reorganizare a siste-
mului de calificare si numire in functia de judecator. Masurile luate cu privire la instruirea, calificarea si numirile
in justitie sunt de o mare importanta, recunoscandu-se unanim ca ele pot imbunatati si garanta calitatea justi-
tiei in Republica Moldova. De asemenea, au fost controverse in ceea ce priveste sistemul anterior de calificare
si de numire, care a fost vazutd de unii ca permitand unor candidati sa ocoleasca cerintele de formare profesio-
nal, in detrimentul candidatilor mai calificati. Numarul de fosti procurori si ofiteri de politie fiind numiti in cali-
tate de judecatori, mai ales ca judecdtori de instructie, in cadrul vechiului sistem, a fost de asemenea un motiv
de ingrijorare pentru unii experti din Republica Moldova, avand in vedere potentialul de influenta improprie
sau partinire in favoarea urmaririi penale in procesele penale.

In timp ce standardele internationale nu prescriu proceduri stricte pentru numirea judecétorilor, ele stabilesc
principiile care guverneaza orice procedura ce trebuie adoptata in acest sens. In primul rand, este nevoie ca
numirile sa fie facute in conformitate cu criterii clare, bazate pe merit>, si in al doilea rand, este nevoie ca proce-
dura si institutiile implicate in procedura sa fie suficient de independente pentru a asigura protectia impotriva
controlului de catre executiv al numirilor judiciare’. In acest sens, Carta Europeana privind Statutul Judecato-
rilor cere in mod expres sa aiba un rol decisiv un organism independent, ai carui membiri sa fie cel putin 50 la
sutd judecatori. Acesta stipuleaza ca ,in orice decizie privind selectarea, recrutarea, numirea, evolutia carierei
sau incetarea mandatului unui judecator, statutul prevede interventia unei autoritati independente fatd de
puterea executiva si legislativa in cadrul cdreia cel putin jumatate dintre cei care sunt membri sunt judecdtori
alesi de colegii lor, pe baza unor metode care garanteaza cea mai larga reprezentare a sistemului judiciar”.>’
Recentele modificdri aduse componentei CSM au asigurat respectarea acestui principiu.

Calificare: sistemul pana in 2012

In cadrul sistemului anterior, care s-a aplicat pana in 2012, au existat doud metode de calificare a unui judecétor.
Prima presupunea participarea la un curs de un an si jumatate la Institutul National de Justitie (INJ), urmata de
examene orale si scrise. INJ, creat in 2007, exista pentru scopul specific de a antrena viitorii judecatori si procu-
rori, precum si pentru furnizarea de formare continua pentru cei care sunt deja in functie®®. Acesta este un orga-
nism independent alcatuit din sapte membri care sunt judecétori numiti de CSM, patru procurori, un profesor
de drept si un reprezentant al Ministerului Justitiei. INJ admite aproximativ 10 judecdtori candidati pe an.

A doua metoda de calificare ca judecator a fost cea de a avea anterior o experientd de cinci ani intr-o profe-
sie din domeniu (de exemplu, ca procuror, anchetator penal, avocat sau grefier) si apoi sa treaca un examen
stabilit de catre Comitetul de calificare, sub autoritatea Consiliului Superior al Magistraturii. Candidatilor care
doreau sa se califice in acest mod li se cerea, de asemenea, sa aiba o diploma in drept. Membrilor Misiunii li s-a
spus ca examinarea stabilitda de CSM era una cuprinzatoare, care include atat probe scrise si orale din dreptul
civil, penal si de procedura, cat si jurisprudenta Conventiei Europene a Drepturilor Omului. De asemenea, CSM
stabileste o examinare pentru judecatorii de instructie, ce presupune ca acestia sa fi fost supusi unei verificari
mai restranse. Examinarile au fost criticate de cdtre unii judecatori si experti, ca insuficiente pentru a asigura o
calitate inalta de calificare judiciard, fara formarea profesionald specifica in calitate de judecator.

Inainte de amendamentele din august 2012, legea prevedea ca 80 % dintre cei admisi in profesie sa fi absolvit
cursul de la INJ; procentul de noi judecatori admisi prin metoda de verificare de catre CSM s-a limitat la 20%.
Odata ce un candidat a trecut cu succes de oricare dintre cele doua examinari, aceasta ar putea fi luat in consi-
derare de cétre Colegiul de calificare al CSM pentru un anumit post in justitie. Selectia candidatilor s-a bazat in
primul rand pe gradul de examinare. Cu toate acestea, s-a invocat de catre unii experti cd CSM nu a respectat
aceastd regula si, in practicd, s-a estimat ca doar 50% din judecatori au fost recrutati prin INJ.*°

55 Principiile de Baza ale ONU privind Independenta justitiei, Principiul 10; Carta Universald a Judecatorului, articol 9; Carta Euro-
peana a Statutul Judecatorilor, para.2.1; Consiliul Europei, Recomandarea nr. (94) 12, Principiul I.2.

56 Consiliul Europei, Recomandarea nr. (94) 12, Principiul I.2.c.

57 para.l.3

58 Legea privind Institutul National al Justitiei, 2007.

59 Asociatia Baroului American, Indicele Reformei Judiciare pentru Republica Moldova, iunie 2009, Volumul Ill, pag.17-20.
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Reforma din 2012

Potrivit legislatiei in vigoare incepand cu 2012, sistemul de calificare si numiri va fi unificat. Desi se va pdstra
metoda de calificare a unor candidati prin intermediul cursulor INJ si altii prin acumulare de experienta rele-
vanta de cinci ani, toti candidatii vor sustine un singur examen, stabilit de catre INJ®. Celor care au trecut cu
succes examenul li se vor atribui posturile de judecator de cdtre un organism nou, Comitetul de Selectie si Ca-
rierd, care este sub autoritatea CSM®'. Comitetul va fi format din patru judecatori — doi judecatori de la Curtea
Suprema, unul de la Curtea de Apel si unul de la Judecatorie - si trei reprezentanti ai societatii civile®?. Judeca-
torii care sunt membri ai consiliului sunt numiti de catre Adunarea Generala a Judecétorilor®? si cei trei membri
ai societatii civile vor fi numiti de catre CSM prin concurs deschis®. Comitetul de Selectie si Cariera va intervieva
candidatii pentru functiile de judecatori, va face recomandarile pentru numiri si va fi obligat sa isi motiveze
aceste decizii. Decizia va putea fi contestatd in fata CSM®¢. Dezbaterile in timpul reuniunilor Comitetului vor fi
consemnate in proces-verbal, la care se va atasata inregistrarea audio®’.

Aceste recomandadri vor fi apoi prezentate la CSM®, care va selecta candidatii in baza deciziei Comitetului de
Selectie si Carierd. Decizia CSM se adopta prin vot deschis si trebuie sa fie motivata®.

La recomandarea CSM, judecatorii sunt numiti de catre Presedintele Republicii Moldova (in cazul judecatorilor
de la judecatorii si curtile de apel), sau de citre Parlament (in cazul judecatorilor Curtii Supreme). In cazul numi-
rilor de catre presedinte, acesta poate respinge recomandarea CSM, dar poate face acest lucru doar o singura
data si trebuie sa-si motiveze decizia prin aceea ca acel candidat este nepotrivit pentru exercitarea functiei, sau
a incalcat legea ori procedurile de selectie. In cazul in care CSM propune candidatul a doua oara, presedintele
are obligatia de a face numirea.

Rolul presedintelui in numirea judecatorilor a fost anterior unul controversat. La inceputul anilor 2000, legea
a fost modificata pentru a permite presedintelui sa respinga definitiv candidatii propusi de CSM, fara nicio
motivare”'. Incepand cu anul 2005, cand legea a fost din nou modificatd pentru a reduce rolul Presedintelui,
acest rol al Presedintelui in numirea judecatorilor nu a mai fost vazut ca o problema. Cu toate acestea, a existat
o oarecare ingrijorare in ceea ce priveste rolul Presedintelui, luandu-se in considerare cd exista conditia ca vii-
torii judecatori sa faca obiectul unui control din partea serviciilor de informatii mai inainte de numire”. Exista
relatari ca Presedintele a refuzat sd numeasca unii candidati, din cauza informatiilor obtinute astfel. Lipsa de
transparenta in verificarea efectuata de catre serviciile de informatii a fost invocata membrilor Misiunii de catre
un numar de judecatori. ClJ este preocupat de faptul ca natura si scopul controalelor de securitate si sandtate
sunt neclare si ca acestea au un potential de a submina o procedurd corecta de numire.

In conformitate cu Legea cu privire la statutul judec&torului, a fost introdusa pentru candidati o verificare a
stdrii de sanatate, care urmeaza sa fie efectuata inainte de desfasurarea concursului de admitere.”* Aceasta
include o ,examinare psihologica si psihiatrica””. Motivul si natura acestei examinari sunt neclare si poate ldsa
loc pentru abuz (a se vedea mai jos capitolul V privind evaluarea performantei).

La momentul misiunii ClJ, unele aspecte ale noii proceduri de calificare au ramas neclare, si sunt necesare re-
glementari suplimentare. Nu este clar, de exemplu, daca se cere vreo formare profesionald pentru candidatii

60 Legea cu privire la statutul judecatorului, Legea nr. 544 din 20 iulie 1995, modificata prin LP153 din 5 iulie 2012, MO185/31/08/
12, articol 6(1)(c), articol 6(2), articol 6(3)

61 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, nr. 154, 5 iulie 2012, articol 3 (1).

62 Ibid, articol 3(2).

63 Ibid, articol 4(1).

64 Ibid, articol 4(2).

65 Ibid, articol 5(1)(h).

66 Ibid, articol 11.

67 Ibid, articol 9(5).

68 Ibid, articol 5 (1)(h).

69 Legea cu privire la Consiliul Superior al Magistraturii, articol 19.

70 Legea cu privire la statutul judecatorului, articol 11.

71 Raport ICJ, Moldova: Suprematia Legii in 2004, para. 66-68.

72 Legea 271 din 18 Decembrie 2008 privind verificarea candidatilor si angajatilor din functii publice.

73 Legea cu privire la statutul judecatorului, articol 6.

74 Ibid, articol 6 (3).
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care se califica in virtutea experientei lor de cinci ani. Desi ClJ intelege ca au existat unele discutii pentru a se
propune ca astfel de candidati sa urmeze un curs la INJ, in prezent nu existd in legislatie vreo cerinta pentru
acest lucru. Ramane de vazut ce masuri practice pot fi adoptate in aceasta privinta.

Criteriile de repartizare pe un anumit post nu vor fi limitate, ca in trecut, la gradele de examinare, dar vor inclu-
de, de asemenea, abilitdti practice si experienta. Legea cu privire la statutul judecatorului prevede ca selectia
se va face in conformitate cu ,criterii bazate, tindnd seama de formare profesionald, integritate, capacitate
si eficientd a candidatilor””. In conformitate cu noua lege privind selectia, evaluarea si cariera judecatorilor,
criteriile de numire sunt:

. nivelul de cunostinte si aptitudini profesionale;

. capacitatea de a aplica cunostintele in practica;

. durata si calitatea serviciilor intr-o profesie juridica;
. respectarea standardelor etice;

. activitatea didactica si stiintifica™.

De asemenea, legea prevede ca ,in procesul de selectie a candidatilor pentru numirea in functia de judecator
pentru prima datd, Comitetul trebuie sa ia in considerare rezultatele examenului in fata Comisiei de absolvire
a Institutului National al Justitiei”””. Ramane incert cum vor fi aplicate si prioritizate in practica aceste criterii in
cadrul noului sistem. Misiunea a auzit anumite ingrijorari, inclusiv de la INJ, cum ca criteriile legate de vechime
si de experienta practica ar putea submina sansele candidatilor care au venit prin intermediul cursurilor INJ, si
care tind sa aiba mai putind experienta practica, si ar favoriza candidatii care ar putea avea mai putine cunos-
tinte cuprinzatoare de drept. In mod semnificativ, in conformitate cu noile legi, nu mai este necesar ca 80%
dintre noii judecatori sa fi absolvit cursurile la INJ. Desi este binevenit faptul ca toti candidatii vor trebui sa susti-
na un examen in fata Comisiei de absolvire INJ’8, acest lucru nu inlocuieste formarea profesionala de catre INJ.

Institutul National al Justitiei si procesul de instruire

Institutul National al Justitiei, infiintat in 2007, ofera cursuri de formare initiala pentru viitorii judecatori si pro-
curori, pentru grefieri si alti angajati ai sistemului judiciar, precum si formarea continua pentru judecatori si
procuroriin functie. Dupa cum s-a mentionat mai sus, traseul principal de calificare a unui judecator este urma-
rea cursurilor de formare si de examinare. Desi detaliile noului sistem in temeiul legislatiei 2012 raman neclare,
probabil INJ isi va pdstra un rol central in formarea si calificarea judecatorilor.

Cursul de formare INJ pentru potentialii judecatori este de 18 luni, si cuprinde aspecte de teorie si practica. In
primul semestru, cursurile pentru viitorii judecatori si procurori sunt comune. Semestrul al doilea presupune
o instruire practica in sala de judecata. In trimestrul al treilea, sunt studiate discipline de specialitate, inclusiv
dreptul international al drepturilor omului.

Un neajuns al sistemului anterior dual, consta in deconectarea intre absolvirea INJ si eventuala angajare in
muncad’: absolvirea INJ nu garanta obtinerea unui post de judecator. S-a spus membrilor Misiunii cd numai
trei absolventi ai INJ au fost angajati in calitate de judecatori din mai mult de treizeci de absolventi in ultimii
trei ani. In aceeasi perioads, toti cei calificati prin examinare de catre CSM au fost in cele din urma angajati ca
judecatori.

INJ a declarat membrilor Misiunii ca este mandru de succesul sau in a asigura studentilor cunostinte solide de
drept civil si penal national, precum si jurisprudenta Curtii Europene a Drepturilor Omului. INJ a considerat ca

75 Legea cu privire la statutul judecatorului, articol 10 (1).

76 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 2 (2).

77 Ibid, articol 5 (2).

78 Legea cu privire la statutul judecatorului, articol 6 (3).

79 Noile amendamente la Legea cu privire la statutul judecatorului de instituire a unei proceduri unificate sunt in vigoare de la 31
august 2012.
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cei care au absolvit aceste cursuri au fost mai in masura s emitd decizii motivate decat acei judecatori numiti
doar pe baza experientei si care nu au o pregatire profesionald adecvata. Mai multi experti au spus Misiunii ca
educatia in INJ trebuie sa fie mai procedurala si practica, si mai putin teoreticg, si sa se evite repetarea teoriei deja
predate la universitate.

INJ, precum si alti experti, si-a exprimat ingrijorarea cu privire la eliminarea prin legislatia din 2012 a cerintei ca 80%
dintre noii judecétori sa fie absolventi INJ. Ingrijorarea tine de faptul c& acest lucru ar duce la mai putine numiri in
functie a absolventilor INJ, si mai mult a noilor intrati in profesie care nu au beneficiat de o formare profesionala in
calitate de judecator, si care, datorita experientei lor anterioare in alte functii in cadrul sistemului de justitie penala,
ar fi mai susceptibili de a fi ,infectati” de coruptie. Au fost, de asemenea, ingrijordri cu privire la noua cerinta ca cei
admisi la INJ sa aiba doi ani de experienta relevanta, care din nou a fost considerata ca o probabilitate de a conduce
la numirea in functie a celor predispusi la practicile corupte. Cu toate acestea, altii au salutat aceasta cerintd, pe
motiv cd aceasta asigura un anumit grad de maturitate in randul noilor intrati in profesie.

Numirea si transferul judecatorilor de instructie

Dupa cum s-a mentionat mai sus, exista o preocupare speciald cu privire la calitatea scazutd a hotararilor judeca-
toresti, precum si lipsa de independenta a multor judecatori de instructie. Neputinta acestor judecatori de a oferi
motive adecvate pentru a dispune arestul preventiv a dus la numeroase condamnari ale Republicii Moldova pentru
incalcarea dreptului la libertate prevazut de articolul 5 din Conventia Europeand a Drepturilor Omului. Ar trebui re-
marcat faptul cd institutia judecdtorului de instructie a fost creata abia in 2003. Anterior, hotdrarile privind detentia
preventiva si alte dispozitii cu privire la anchetele penale erau facute de catre procurori si apoi de cdtre judecatori
ordinari. Marea majoritate a judecatorilor de instructie sunt fosti procurori sau ofiteri de politie, si se considera ca
majoritatea nu au reusit sa se distanteze de serviciul de urmdrire penala, si au fost insuficient calificati sau instruiti
sa isi asume rolul de judecator.

In temeiul legislatiei din 20122 se preconizeaza ca judecétorii de instructie s& fie inclusi in cadrul sistemului judiciar
ordinar. ClJ intelege ca aceasta mdsura are drept scop de a permite un control mai bun asupra calitatii judecatorilor
de instructie, inclusiv prin cursuri de formare la INJ. Membrilor Misiunii li s-a spus cd judecatorii de instructie care
doresc sa fie reconfirmati ca judecatori ordinari vor trebui sa aiba o evaluare a performantelor si sa treaca printr-o
formare profesionald suplimentara la INJ; cu toate acestea, acesti judecatori pot alege si sa continue ca judecatori
de instructie. Legea cu privire la modificarea si completarea unor acte legislative, nr. 153 din 5 iulie 2012, articolul VIII
alineatul (3) prevede ca ,Actualii judecatori de instructie, in termen de 3 ani de la intrarea in vigoare a prezentei legi,
pot solicita Consiliului Superior al Magistraturii reconfirmarea in functia de judecétor in aceeasi instanta. Judecatorii
de instructie trebuie sa fie reconfirmati in functia de judecdtor la aceeasi instanta numai dupa o evaluare a perfor-
mantei lor, ca urmare a cursurilor de formare continua la INJ. Judecatorii de instructie trebuie sa fie reconfirmati in
functia de judecétor in aceeasi instanta, la propunerea CSM, printr-un decret al Presedintelui Republicii Moldova”.

Concluzii

Exista o ingrijorare legitima cu privire la calitatea diferita a celor numiti in calitate de judecatori, caci nu toti dintre ei
au beneficiat de formare profesionala. In conformitate cu modificirile aduse de legislatia din august 2012, candidati
foarte diferiti pentru sistemul judiciar, provenind din medii diferite, vor fi evaluati impreund, in conformitate cu cri-
terii care sunt inca neclare. Ulterior vor trebui elaborate si clarificate procedura si standardele care trebuie aplicate
pentru intrarea in profesie, pentru a se asigura cd toti participantii au formarea adecvata, cunostintele si competen-
tele necesare. In urma eliminarii cerintei ca 80% dintre noii judecitori s3 fie absolventi ai INJ, ar trebui s existe o
monitorizare atenta a recrutarii judecatorilor pentru a evalua procentul de noi judecatori care s-au pregatit la INJ.

Mai multi experti cu care Misiunea a avut intrevederi si-au exprimat in mod expres ingrijorarea ca judecatorii de
instructie care ar intra in sistemul de justitie ordinar ar genera in continuare o calitate scazuta in procesul de luare a
deciziilor judiciare si ar slabi independenta justitiei. Din acest motiv, poate fi deosebit de important sa se asigure ca
formarea acestor judecdtori nu se desfasoara intr-o maniera formala si ca in procedura de formare si evaluare sunt
tratate in mod deosebit chestiunile problematice, cum ar fi motivarea corespunzatoare a hotararilor judecatoresti.

80 Modificarile din 2012 la Legea nr. 514 privind organizarea judecatoreasca.
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IV. Cariera judiciara: Stabilitatea mandatului si Evaluarea performantei

Responsabilizarea judecatorilor pentru calitatea, integritatea si impartialitatea activitatii acestora este prevazuta in
Republica Moldova nu numai prin raspunderea disciplinara si penala, dar si printr-un sistem de ,perioada de pro-
ba"®" initiala si evaluarea performantei. Sistemul de evaluare a fost recent obiectul unor reforme ample, ale céror de-
talii au rdmas in discutie la momentul scrierii. Aceste doua aspecte ale carierei judiciare ridica probleme de securitate
a mandatului si a independentei judiciare.

Perioada de cinci ani de proba

activitatea in mod corespunzdtor in aceasta perioada de probd, judecatorii vor fi numiti pentru un mandat pe viata,
pana la varsta de 65 de ani®. Procesul de trecere a perioadei de proba si asigurarea mandatului pe viata intra in
procedura de evaluare descrisa mai jos, care se efectueaza de catre Colegiul de evaluare sub autoritatea CSM®,
hotararea acestuia putand fi contestata la CSM®, Perioada de proba de cinci ani este 0 norma ce exista de mult timp
in lege si care a fost mentinuta in reformele din 2012, chiar daca abrogarea acesteia a fost identificata in Strategia de
Reforma a Sectorului de Justitie ca fiind o prioritate.

Misiunea a auzit ingrijordri cu privire la perioada de proba din partea judecatorilor, inclusiv a celor de la Curtea Su-
prema.

In ceea ce priveste standardele internationale privind numirile de proba si stabilitatea mandatului unui judecitor,
Principiile de Baza privind Independenta Justitiei statueaza ca ,Judecatorii, indiferent ca sunt numiti sau alesi, trebu-
ie sd aiba mandatul garantat pand la o varsta obligatorie de pensionare sau pana la expirarea mandatului lor, in cazul
in care existd o astfel de durata” (Principiul 12). Declaratia Singhvi afirma cd ,pot exista perioade de proba pentru
judecatori dupa numirea lor initiala, dar in astfel de cazuri mandatul de proba trebuie sa fie in mod substantial sub
controlul justitiei sau al unui consiliu superior al justitiei”. Carta Europeana privind Statutul Judecatorului prevede la
articolul 3.3 faptul ca ,in cazul in care recrutarea prevede o perioada de probd, in mod necesar scurtd, dupa numirea
in functia de judecdtor dar inainte de numirea permanenta, sau in cazul in care recrutarea se face pentru o perioada
limitata cu posibilitatea de reinnoire, decizia de a nu face o numire permanenta sau de a nu reinnoi mandatul poate
fi luatd numai de catre autoritatea independentd [compusa din cel putin 50%, judecatori] sau la propunerea aces-
teia, sau la recomandarea ei, sau cu acordul acesteia ori in urma avizului sau”.

In ceea ce priveste perioada de proba in Republica Moldova, Consiliul Europei a recomandat ca ,luadnd in considera-
re faptul ca un sistem de numire temporarad exista inca in Republica Moldova, si avand in vedere nevoia de securitate
a mandatului, expertii recomanda ca numirea permanenta sa fie considerata ca fiind o prelungire a primei numiri a
judecatorilor bazata pe criterii prestabilite, obiective si transparente”. De asemenea, Comitetul pentru Drepturile
Omului al ONU si-a exprimat ingrijorarea in ceea ce priveste perioada de probd pentru judecatorii din Republica
Moldova si impactul acesteia asupra independentei judiciare®”.

ClJ impartaseste aceste ingrijordri si considera ca necesitatea si oportunitatea perioadei de probd ar trebui sa fie
reconsiderata in lumina efectului sau potential asupra independentei si impartialitatii justitiei, precum si a noului
sistem de evaluare. Atunci cand judecatorul trebuie sa se inscrie pentru a fi renumit, exista un potential sporit ca el
sa fie influentat de considerente extrinseci functiei judiciare. Desi existenta unei proceduri corecte asigurate prin
organisme independente, Colegiul de Evaluare si CSM, ofera unele garantii impotriva interferentelor executivului
in timpul perioadei de probd, insecuritatea pozitiei unui judecator in timpul primilor ani de formare de experienta
profesionald nu este in stare sa conduca la exercitarea independentad a puterii judecatoresti. Calitatea muncii a nou-

81 Termenul nu este utilizat in lege si se refera la perioada initiala de 5 ani, inainte ca judecatorul sa obtina mandatul pe viata.

82 Legea cu privire la statutul judecatorului, articol 11 (1).

83 Ibid, articol 11 (1).

84 |bid, articol 13 (3)(a).

85 Legea privind selectia, evaluarea performantelor si cariera judecdtorilor, articol 24.

86 Consiliul Europei, Parteneriatul Estic, Consolidarea reformei judiciare in tdrile Parteneriatului Estic, Grupul de lucru privind indepen-
denta justitiei, septembrie 2011.

87 Observatiile concludente ale Comitetului pentru Drepturile Omului cu privire la Republica Moldova, CCPR/C/MDA/CO/2, 4
noiembrie 2009 alin. 24.
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numitilor judecatori poate fi cel mai bine asigurata printr-un sistem de evaluare si de disciplinare, fara a fi necesara
o perioada de proba.

ClJ considera c3, laincheierea unei perioade de evaluare normal3, care ar trebui sa fie, in orice caz, considerabil
mai scurtd de cinci ani, unui judecator ar trebui sd i se refuze numirea, daca el sau ea a actionat intr-un mod care
ar genera excluderea din profesie decisa de Colegiul disciplinar.

Procedurile de ,,Atestare” si ,Evaluare”

O evaluare periodicd a performantei judecatorilor a fost stabilita prin pachetul de reforma legislativa din 2012.
Aceasta este o revizuire a sistemului anterior, cunoscut sub numele de ,atestare”, care a presupus ca judecatorii
sd sustind un examen in termen de sase luni de la numire si ulterior la fiecare trei ani, in scopul de a li se asigura
mandat pe viatd dupa perioada de cinci ani de probd, si ca o conditie de promovare®,. Procesul de atestare a
fost vazut ca ineficient in evaluarea calificarilor si asigurarea calitatii justitiei, iar reformele din 2012 au avut ca
scop sa instituie o revizuire mai aprofundatd a calificarii unui judecator pentru functii jurisdictionale.

In cadrul noului sistem?®, performanta judecatorilor urmeaza a fi evaluata o data la trei ani, in scopul de a ana-
liza ,nivelul de calificare si abilitdtile profesionale”®. Conform Legii din 2012 cu privire la selectia, evaluarea
performantei si cariera judecatorilor, scopul acestei evaluéri este de a stabili «nivelul de cunostinte si de apti-
tudini profesionale a judecatorilor, precum si capacitatea lor de a aplica cunostintele teoretice si aptitudinile
necesare in profesia judiciard, sa stabileasca punctele forte si punctele slabe in activitatea judecatorilor, sa
stimuleze tendinta lor de a imbunatati abilitatile lor profesionale si de a spori eficienta muncii judecatorilor la
nivel individual si al instantei de judecata””

In plus, fatd de evaluarile de performanta periodice la trei ani, performanta judecatorilor este, de asemenea,
evaluata dupa primii cinci ani de la desemnarea lor, in scopul de a asigura un mandat pe viatd pana la varsta de
65 de ani®%; atunci cand acestia sunt candidati pentru promovare sau transfer®; si, in mod exceptional, atunci
cand performanta lor ridica indoieli cu privire la calificarea lor sau abilitatile profesionale®.

Evaludrile de performanta trebuie s fie efectuate de catre Comitetul de Evaluare a Performantelor, un nou or-
ganism care urmeaza sa fie stabilit sub autoritatea CSM?*. Acesta este compus din cinci judecdtori ai instantelor
de la toate nivelurile, alesi de Adunarea Generald a Judecdtorilor, precum si doi reprezentanti ai societatii civile,
numiti de CSM?. Comitetul de Evaluare a Performantelor adopta decizii prin vot deschis si isi motiveaza in scris
deciziile adoptate?. Deciziile pot fi contestate la CSM pe motive procedurale, care poate confirma sau infirma
decizia®®, si trebuie sa furnizeze motivele pentru a face acest lucru®.

Calificativele care urmeaza sa fie atribuite sunt in intervalul de evaluare de la ,excelent” la ,insuficient”, pana la
Jrespins”. Un judecator care primeste calificativul ,insuficient” intr-o evaluare va face obiectul unei evaluari
extraordinare intr-un termen stabilit de Comitetul de Evaluare a Performantei'®'. Un judecator poate fi evaluat

ca ,respins” numai in cazul in care in mod evident el sau ea nu corespunde cu functia sa'®. Daca un judecator

88 Legea cu privire la Colegiul de calificare si atestarea judecatorilor.

89 Legea cu privire la statutul judecatorului, modificata in 2012, articol 13.

90 Legea cu privire la statutul judecatorului, articol 13 (1) si (2).

91 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 12 (1).

92 Legea cu privire la statutul judecatorului, articol 13 (3)(a).

93 Legea cu privire la statutul judecdtorului, articol 13 (3) (b)-(d).

94 Legea cu privire la statutul judecatorului, articol 13 (4). A se vedea, si Legea privind selectia, evaluarea performantelor si carie-
ra judecatorilor, articol 13 (3) si (4).

95 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 15.

96 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 15 (3), articol 16 (1).

97 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 22 (1) si (4).

98 Ibid, articol 24.

99 Tn conformitate cu articolul 22 alin. (3) lit.(c) din Legea cu privire la Consiliul Superior al Magistraturii, CSM poate de asemenea
sd accepte apelul si sd trimita decizia pentru reexaminare la colegiu pentru selectarea si cariera judecatorilor sau, dupa caz, la
colegiul pentru evaluarea performantei judiciare, daca a fost constatata o incalcare a procedurii de evaluare si selectie.

100 Ibid, articol 23 (1)(a).

101 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 13 (2).

102 Ibid, articol 23 (2).
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nu reuseste la evaluare,'® sau primeste calificativul ,insuficient” de doua ori consecutiv', ori in cazul in care prin
evaluare se constata ,0 nerespectare evidenta a functiei sale”, el sau ea poate fi demisa'®.

Noua lege prevede ca procedura si criteriile de evaluare a performantei judiciare trebuie sa fie stabilite in regula-
mentele adoptate de CSM™®, La momentul misiunii ClJ, reglementarile nu fusesera inca stabilite, iar multe aspecte
ale procedurilor si a standardelor care trebuie aplicate au ramas neclare. Intr-adevar, chiar si in vechiul proces de
atestare, se pare c criteriile de evaluare aveau o oarecare incertitudine. in cadrul acelui sistem, criteriile oficiale
pentru masurarea performantei justitiei au fost: finalizarea proceselor penale intr-un termen rezonabil; calitatea
procesului penal; reducerea numarului de cazuri restante la sfarsitul trimestrului si de la sfarsitul anului; emiterea
prompta a sentintelor definitive si a motivarii hotararilor judecatoresti; punerea in aplicare a dispozitiilor cu privire
la munca de secretariat in cadrul judecatoriilor si curtilor de apel; lipsa de reclamatii intemeiate in ceea ce priveste
comportamentul si activitatea judecatorilor unei instante; si alte date statistice privind instanta'”. Cu toate acestea,
n practicd pare sa fi existat perceptia larg raspanditd ca numarul hotararilor anulate in apel ar juca rolul determi-
nant, fapt care tinde sa impiedice independenta judiciara in luarea deciziilor.

Procesul de evaluare a performantei ridica probleme deosebite in ceea ce priveste independenta justitiei, in cazul
n care un judecdtor ar putea fi demis prin aceasta procedura, pentru motive care nu ar justifica o concediere prin
actiuni disciplinare. Cu toate acestea, ofera oportunitatea de sporire a calitatii sistemului judiciar si de asigurare a
faptului ca toti judecatorii sunt competenti sa garanteze un proces echitabil partilor aflate in litigiu si sa indepli-
neascd standardele etice de impartialitate si corectitudine.

Daca noul proces de evaluare reprezinta sau nu o amenintare la adresa independentei judiciare si a stabilitatii man-
datului, va depinde de formularea cu suficienta precizie a criteriilor de evaluare, pentru a preveni abuzurile. Dar cri-
teriile vor trebui sa fie formulate astfel incat sa permita libertatea ca judecatorii sa isi exercite in mod independent
puterea de decizie, fara teama de cenzurd in cazul in care, de exemplu, ei iau o decizie care este ulterior schimbata
in calea de atac, sau in cazul in care acestia au o ratd a achitdrilor mai mare decat media. in conformitate cu fostele
criterii de ,atestare”, astfel de constatari ar fi avut consecinte negative pentru un judecator. Impresia membrilor
Misiunii este aceea ca judecatorii sunt nesiguri cu privire la consecintele acestor decizii, si au teama de consecinte
prin sistemul disciplinar, de evaluare sau de urmarire penala in cazul in care adopta hotdrari judecatoresti care nu
sunt pe placul autoritatilor sau care sunt considerate in dezacord cu doctrina sau practica consacrata.

Desi exista diferite niveluri de ingrijorare fata de posibilul impact al sistemului de evaluare cu privire la indepen-
denta sistemului judiciar si la stabilitatea mandatului, se pare ca existd o intelegere intre guvern si sistemul judiciar
cum cad in Republica Moldova, in principiu, este necesar un proces riguros de evaluare. Ministerul Justitiei, Curtea
Suprema de Justitie si CSM a afirmat fiecare acest lucru fatd de membrii Misiunii, citdnd cazuri de judecdtori cu
foarte slabe cunostinte a legii. Vice-Ministrul Justitiei ne-a asigurat cd, in practica, judecatorii ar fi foarte rar demisi
din functie ca urmare a procesului de reevaluare, dar ca aceasta ar servi la incurajarea si impunerea standardelor
mai ridicate.

CSM a considerat ca procesul de reevaluare ar fi necesar, mai ales avand in vedere calitatea slaba a muncii anumi-
tor judecatori, desi si-a exprimat unele temeri cd o evaluare la fiecare trei ani ar fi prea deasa. Curtea Suprema de
Justitie a declarat Misiunii ca procesul de reevaluare a fost un pas inainte, si va permite o evaluare mai eficienta si
mai complexa decat procesul precedent de atestare, care s-a bazat exclusiv pe un tip de examinare: Colegiul de
evaluare a performantei ar putea face o evaluare completd a unui judecdtor cu privire la profesionalismul, deonto-
logia si conduita sa. Alti judecatori cu care s-a intalnit Misiunea nu au sesizat dificultati cu procesul de reevaluare,
in principiu, dar au subliniat necesitatea ca acesta sa fie transparent si de incredere, precum si sa presupuna unele
mijloace mai complexe decat o simpld examinare.

Procesul de evaluare periodica poate avea beneficii potentiale pentru calitatea, integritatea si credibilitatea justitiei
din Republica Moldova. Ar putea ajuta printr-o procedura clara, sigura si echitabild la identificarea acelor judecatori
care coboara sub standardele profesionale admisibile, precum si in procesul de luare a masurilor necesare pentru

103 Ibid, articol 23 (3).

104 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, articol 13 (2).

105 Ibid, articol 25 (1)(b).

106 Legea cu privire la statutul judecatorului, articol 13 (7), Legea privind selectia, evaluarea performantelor si cariera judecato-
rilor, articol 14(2).

107 Fundatia Soros, Informatie trimisa de catre CSM, scrisoarea din 7 mai 2008.
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imbunatatirea pregatirii si abilitatilor lor. Totusi, exista ingrijorarea reala ca procesul de evaluare periodicd - efec-
tuat la intervale foarte frecvente de trei ani - ar putea deveni un mijloc de intimidare a judecatorilor si ar submina
stabilitatea mandatului lor. Este important sd afirmam ca nu orice proces de evaluare periodica duce la demiterea
unui judecdtor inainte de a fi oferita o posibilitate adecvata de a indrepta eventualele deficiente. Niciun judecator
nu ar trebui sa fie demis prin procedura de evaluare, daca nu a fost demis printr-o actiune disciplinard. Procedura
de evaluare nu trebuie sa serveasca drept o cale ocolita pentru demiterea judecatorilor. De asemenea, este im-
portant ca procesul de evaluare sa fie aplicat in conformitate cu standardele care nu constrang independenta
judecatorilor in luarea deciziilor.

Verificarile efectuate de serviciile de securitate si examinarile medicale

Procedura de verificare periodica a judecétorilor de cétre serviciile de securitate'® (precum si verificarea la numirea
initiald, vezi capitolul Il de mai sus), inca nu este clara si lasa loc pentru abuzuri. Judecatorii care au avut intrevederi
cu membrii Misiunii si-au exprimat o ingrijorare deosebita cu privire la aceste verificari regulate ale serviciilor de
informatii. Legea cu privire la statutul judecatorilor (Legea nr. 544) impune de asemenea efectuarea unei examinari
medicale periodice, inclusiv o evaluare psihologica si psihiatrica, inainte de numirea initiald a unui judecator, si
apoi la fiecare cinci ani, o prevedere care pare sa lase loc unor abuzuri. Motivele pentru supunerea judecatorilor la
aceste controale par a fi destul de neclare. Totodatd aceste verificari ridica probleme in ceea ce priveste o potentiald
discriminare impotriva persoanelor cu dizabilitati sau alte discriminari bazate pe afectiuni ale sanatatii, care nu sunt
relevante pentru capacitatea de a functiona in calitate de judecator. ClJ este ingrijorata de faptul ca aceste verificari
de securitate si sandtate prezinta potentialul de a submina stabilitatea mandatului judecatorilor.

Pregatirea juridica continua

Incepand cu anul 2008, judecatorilor in functie li s-a solicitat s& participe la 40 de ore de instruire continua pe an,
oferite prin intermediul Institutului National al Justitiei'®. Acest lucru pare a fi important in lumina problemelor
intampinate cu motivarea slabd a hotararilor si cu preocupdrile mai generale despre calitatea variabila a activitatii
judecatorilor. Este de asemenea important si binevenit faptul ca instruirea oferita de catre INJ include cursuri de
jurisprudenta CEDO si aspecte particulare legate de drepturile omului.

Misiunea a fost informata ca, in practicd, nu toti judecatorii urmeaza cele 40 de ore de instruire in fiecare an. Acest
lucru poate fi, partial, rezultatul constrangerilor privind resursele. Reprezentantii INJ au comunicat Misiunii ca s-au
confruntat cu constrangeri financiare semnificative in asigurarea pregatirii continue a judecatorilor, desi au remar-
cat faptul ca CSM a fost de acord cu cresterea alocarii financiare pentru o astfel de instruire. INJ a declarat ca i lip-
seste echipamentul necesar, cum ar fi pentru video-conferinte, precum si mijloacele pentru a plati cazarea judeca-
torilor, care le-ar permite sa desfasoare ateliere de lucru mai lungi de o zi. De aceea, instruirea continua se bazeaza
in mare masura pe partenerii de dezvoltare (inclusiv, de exemplu Uniunea Europeana si Misiunea Norvegiana de
Experti pentru Promovarea Suprematiei Legii in Moldova, NORLAM).

Legislatia din 2012 prevede cd, pana la 1 ianuarie 2013, CSM trebuie ,sa propuna INJ sa includa in planurile de
fnvatdmant pentru cursurile de formare continua a judecatorilor subiectele necesare pentru asigurarea integrdrii
judecatorilor de instructie in corpul judecatoresc comun”"" Aceasta cerinta ar putea oferi o oportunitate pentru un
program extins de pregdtire continua, care s abordeze subiecte incluzand conformitatea cu Conventia Europeana
a Drepturilor Omului si standardele internationale privind independenta justitiei, si pentru o analiza a resurselor
necesare in vederea unei o instruiri continue adecvate. in paralel cu procesul de evaluare, ar trebui s fie pus in
aplicare un program puternic de pregadtire continud, pentru consolidarea si completarea acestuia.

ClJ considera ca ar trebui sa se depuna eforturi suplimentare si sé se aloce noi resurse suplimentare Institutului
National al Justitiei, pentru a se asigura ca se ofera o instruire adecvatd tuturor judecatorilor in functiune, in spe-
cial in ce priveste modul de motivare a hotararilor judecatoresti si in domeniul Conventiei Europene a Drepturilor
Omului.

108 Pentru numiri, promovare, precum si o data la 5 ani - in conformitate cu legea nr. 271 din 18 decembrie 2008 privind verifica-
rea candidatilor si a titularilor de functii publice.

109 Legea privind Institutul National al Justitiei, articolul 19 (2).

110 Legea pentru modificarea si completarea unor acte legislative, nr. 153 din 05 iulie 2012.

111 Articolul VIII (7) (c).
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V. ,Imunitatea” judiciara: Raspunderea fata de urmarirea penala si cerinta de
autorizare din partea CSM

Context

Legislatia Republicii Moldova a impus pana in prezent masuri de protectie speciale si constrangeri privind
anchetarea si urmdrirea penala a judecatorilor pentru contraventii si infractiuni, indiferent daca acestea sunt
sau nu legate de activitatea lor ca judecatori. Legea cu privire la statutul judecatorului prevedea ca anchetele
penale impotriva judecatorilor puteau fi initiate numai de catre Procurorul General, cu acordul CSM si al Pre-
sedintelui sau Parlamentului.”? Mai mult, un judecator nu putea fi retinut, adus la tribunal cu forta, arestat sau
perchezitionat, cu exceptia cazurilor de infractiune flagranta, sau sa fie acuzat de o infractiune, fara acordul
CSM si al Presedintelui sau Parlamentului™. Un judecator putea fi sanctionat pentru o contraventie doar de
cdtre o instanta, din nou, cu acordul CSM™.

Reformele din 2012 au abrogat unele dintre restrictiile privind urmdrirea penald, desi numai in legatura cu
doua infractiuni de coruptie. Legea din 2012 a prevazut ca acordul CSM nu mai este necesar pentru initierea
unei cauze penale privind infractiunile prevazute de articolele 324 (coruptie pasiva) si 326 (trafic de influentd)
din Codul Penal. In plus, legea a abrogat articolul 19 alineatul (6) privind imunitatea judiciara pentru contra-
ventii.

Dispozitiile din legile care prevdd cerinte suplimentare pentru initierea urmdririi penale a judecatorilor sunt
frecvent discutate in Republica Moldova in termeni de ,imunitate” judiciara fata de urmarirea penala. Cu toate
acestea, ele nu stabilesc nicio imunitate juridica, ci impun doar cerinte procedurale suplimentare pentru ur-
marirea penald a judecatorilor'”. Este adevarat ca, in practica, exista putine urmariri penale ale judecatorilor
pentru coruptie, dar motivele pentru aceasta sunt neclare si controversate. S-a raportat Misiunii ca numai un
singur judecator a fost condamnat in baza acuzatiilor de coruptie din 2001. Avand in vedere nivelul de interes
public cu privire la coruptia judiciara, exista totusi o presiune politica de a se efectua urmarirea penala a jude-
catorilor pentru infractiuni de coruptie, iar modificarile legislative cu privire la urmarirea penala a judecatorilor
pentru astfel de infractiuni a devenit problema cel mai aprig dezbatuta si contestata a reformei sistemului
judiciar actual.

Modificérile legislative privind urmdrirea penald a judecatorilor este perceputa in general de cétre sistemul
judiciar ca o amenintare la adresa independentei justitiei, si Plenul Curtii Supreme a contestat constitutiona-
litatea masurii intr-o sesizare la Curtea Constitutionala, din septembrie 20128, Contestarea Curtii Supreme
citeaza garantii pentru independenta justitiei din Constitutia Republicii Moldova, precum si standardele in-
ternationale privind independenta sistemului judiciar. Cazul este in derulare.

Opinii exprimate membrilor Misiunii

Membrii CSM au declarat Misiunii ca au considerat ridicarea cerintei de autorizare de catre CSM ca fiind prema-
tura. Ei au subliniat faptul cd CSM a refuzat foarte rar o cerere de urmérire penald a unui judecétor. In ultimul
an, de exemplu, acesta a fost de acord cu urmadrirea penala a sase judecatori.

Judecatorii de la toate nivelurile au considerat ca modificarea legii privind urmarirea penald nu ar servi cu

112 Legea cu privire la statutul judecdtorului, nr. 544-XIIl din 20 iulie 1995, articolul 19 alineatul (4).

113 Idem, articolul 19 alineatul (5).

114 Idem, articolul 19 alineatul (6).

115 Legea pentru modificarea si completarea unor acte legislative nr. 153 din 05 iulie 2012, articolul II.

116 Articolul 19 alineatul (4). In conformitate cu legea modificatd, acordul CSM nu este necesar in cazurile de infractiune flagranta
sau infractiune prevdzuta de articolul nr. 324 si 326 din Codul penal, pentru retinere, aducere in instanta prin fortd, arestare si
perchezitii (articolul 19 alineatul (5)).

117 Numai Procurorul General poate initia o actiune impotriva judecatorilor sub rezerva aprobarii de catre CSM.

118 Plenul Curtii Supreme de Justitie a Republicii Moldova, Decizie privind sesizarea Curtii Constitutionale cu privire la nece-
sitatea de a verifica constitutionalitatea prevederilor art. Il pct. 13 din Legea pentru modificarea si completarea unor acte
legislative nr. 153 din 5 iunie 2012 (Monitorul Oficial nr. 185 din 31 august 2012).
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adevarat pentru combaterea coruptiei, ci doar pentru a supune judecatorii vointei politicienilor si procuraturii. Ridi-
carea verificarii privind urmarirea penala este vazuta de unele persoane din cadrul justitiei ca un gest politic, menit
sa reasigure alegatorii ca se face ceva cu privire la coruptia judiciara. Exista o ingrijorare ca acum va exista o protectie
insuficientd a judecatorilor impotriva urmaririlor penale rau intentionate, in contextul unui stat de drept slab si al unei
situatii politice instabile, in care guvernul, chiar si cu cele mai bune intentii, ar putea sa nu fie in masura sa garanteze
independenta justitiei.

Unii judecatori au declarat Misiunii ca realitatea actuala ar fi aceea c3, in cazul in care autorizarea CSM pentru urmari-
rea penala nu ar mai fi necesard, ei ar fi supusi hartuirii prin urmarirea penala pentru deciziile pe care le iau impotriva
anumitor interese puternice (in cea mai mare parte nenominalizate — dar care includ procuratura). S-a sustinut, de
exemplu, ca orice judecator care achitd un acuzat ar putea fi vizat de urmérirea penala de citre procuratura. in mod
similar, un judecator care judeca un caz civil impotriva intereselor de afaceri sau politice ale unui politician ar putea fi
urmarit penal. Misiunea a fost informata cd judecatorilor li s-ar putea ,inscena” usor fapte de coruptie, si in acest sens
au fost citate mai multe cazuri particulare de acest fel.

Unii judecatori nu au incredere in motivele politicienilor privind limitarea ,imunitatii” si nu accepta faptul ca poli-
ticienii, in general, doresc o justitie cu adevarat independentd. Acest sentiment a fost sustinut de unii comentatori
independenti. Ei au subliniat, de asemenea, ca reforma justitiei si a raspunderii penale a judecatorilor trebuie sa fie in-
sotita de reforma procuraturii. Multi considera ca procuratura pastreaza unele caracteristici ale epocii sovietice si este
»ochiul vigilent al statului” — si ca aceasta continua sa puna presiune, fie direct, fie indirect, asupra judecatorilor.

Procuratura a reamintit Misiunii ca infractiunile cu privire la care a fost ridicata verificarea CSM sunt unele foarte spe-
cifice: coruptia pasiva si traficul de influenta. Procuratura scoate in evidenta faptul ca exista in continuare o garantie
importantd in sistem, chiar si in ceea ce priveste aceste infractiuni: pentru orice urmdrire penala a unui judecétor
este necesar acordul Procurorului General. Judecatorii subliniaza totusi faptul ca Procurorul General este o figura
politica, desemnat de Parlament. Procuratura subliniaza faptul ca exista garantii judiciare pe parcursul procedurii
penale, inclusiv, de exemplu, autorizarea judiciara a interceptarilor telefonice si cererile de control judiciar vizand
actiunile unui procuror. Aceste garantii ar trebui, in opinia procuraturii, sa ofere protectie impotriva oricarui abuz
sub noua lege.

Ca raspuns la afirmatia ca CSM refuza rar permisiunea de a urmari penal un judecator, Procuratura subliniaza faptul
ca, chiar si in cazul in care permisiunea este acordata, procesul de a cere permisiunea poate compromite o ancheta
penala. Permisiunea trebuie solicitata intr-un stadiu foarte timpuriu, inainte de a se lua orice masuri in cadrul anche-
tei penale. CSM poate filent in a raspunde la o cerere, pierzandu-se astfel timp esential in anchetd, ceea ce ar putea
duce la pierderea probelor. Mai mult, dezvaluirea cdtre CSM inseamna ca exista un risc mai mare de scurgere a in-
formatiilor catre judecatorul in cauza, ceea ce este contrar principiului director al unei anchete penale, sianume ca
ar trebui sd existe o divulgare cat mai limitata posibil privind faptul ca s-a initiat 0 ancheta penald. Mai mult, pentru a
face o cerere la CSM, procurorul trebuie sa prezinte dovezi rezonabile cd s-a comis o infractiune. Ar putea fi necesar
sd dezvaluie sursa de informare, sau o interceptare telefonica, si dupa o astfel de dezvaluire poate fi apoi imposibil
sa se utilizeze aceasta informatie in instanta de judecata.

Evaluare

In conformitate cu standardele internationale privind sistemul judiciar, independenta justitiei si responsabilitatea
merg mana in mand, responsabilitatea judecatorilor fiind o mdsura de protectie necesara pentru a-l proteja impotri-
va oricdror abuzuri care ar putea rezulta din exercitarea independenta a puterii judecdtoresti. Standardele interna-
tionale privind sistemul judiciar nu ofera indicatii detaliate cu privire la urmarirea penala a judectorilor. In termeni
generali, nu exista nicio interdictie impotriva urmaririi penale a judecatorilor in aceleasi conditii ca si a celorlalti
cetateni, cu conditia ca o astfel de urmarire penald sa nu se efectueze intr-un mod care submineazd independenta
judecdtorului in cauza. Carta universala a judecatorului, de exemplu, prevede, la articolul 10, ca ,Actiunea civila,
in tdrile in care aceasta este permisd, si actiunea penalg, inclusiv arestarea, impotriva unui judecdtor trebuie sa fie
permise doar in imprejurari care asigura ca independenta lui sau a ei este garantata”. O dispozitie mai specificd este,
totusi, prevazuta in Declaratia Singhvi, care recunoaste nevoia de protectie speciala in ceea ce priveste urmdrirea
penala a judecatorilor legata de functiile lor judiciare. Aceasta specifica faptul ca: , Judecatorii trebuie sa fie protejati
de hartuiri produse prin actionarea lor personala in judecata cu privire la modul in care si-au indeplinit atributiile
judiciare si nu vor putea fi actionati in justitie sau urmariti penal, decat in temeiul unei autorizari de cétre o autoritate
judiciara adecvatd”. (articolul 20)
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Eliminarea cerintei de autorizare de catre CSM pentru urmarirea penald a unui judecator elimina o masura de protec-
tie semnificativa impotriva urmaririi penale abuzive a judecatorilor, in ceea ce priveste doar doua infractiuni. Chiar
si in ceea ce priveste aceste infractiuni, raman alte masuri de siguranta. Ramane in discutie daca punerea in aplicare
a prezentei legi, in contextul particular al Republicii Moldova, va conduce in practica la abuzuri care ar insemna
hartuirea judecatorilor, si care incalca standardele internationale ce prevad protectia judecatorilor impotriva unor
astfel de atacuri.

Exista cu sigurantd o ingrijorare reald, printre judecdtori, cd masura va lasa loc pentru actiuni care vor incdlca
standardele internationale privind independenta judiciara: pentru hartuirea judecatorilor, pentru presiuni nejus-
tificate asupra acestora, in anumite cazuri. Multi oponenti ai ridicarii ,imunitatii” subliniaza faptul ca argumentele
de principiu nu sunt suficiente si ca trebuie sa fie luata in considerare realitatea practica pentru judecatorii din
Republica Moldova. ,Moldova”, subliniaza acestia ,nu este Germania”: unele tari si-ar putea permite luxul de a
aplica aceleasi norme pentru urmadrirea penala a unui judecator ca si la urmarirea penald a oricarui alt cetatean,
dar, in starea ei actuald de dezvoltare, Republica Moldova nu este in stare.

ClJ nu este in masurad sa evalueze corect sau sa prevada perspectivele de abuz ale organelor de urmarire penala
impotriva judecatorilor, atunci cAnd noua lege intra in vigoare. intr-o tara in care exista incredere scazuta a publi-
culuiin justitie, aceasta va contribui cu sigurantd la restabilirea credibilitatii sistemului judiciar, precum si pentru a
convinge publicul de integritatea acestuia, daca legea demonstreaza, dincolo de orice indoiala, faptul cd judeca-
torii se supun regulii suprematiei legii in acelasi mod ca si oricare alt cetatean. Acordul CSM este totusi o masura
de protectie reald, care nu ar trebui sa fie eliminata fara anumite garantii compensatoare sau fara un control.
Avand in vedere ingrijordrile legate de masura, primii ani de aplicare a acesteia, precum si orice urmarire penala
ajudecatorilor pentru acte de coruptie in temeiul noii legi, trebuie sa fie monitorizate si examinate cu atentie: de
catre CSM, de catre guvern, si de cdtre observatorii internationali, inclusiv CIJ.

Desi cerinta acordului CSM pentru urmarirea penald a fost reforma cel mai aprig dezbatuta in ultimul timp, impor-
tanta acesteia in eliminarea coruptiei poate fi mai mult simbolica decat reald. Impactul pe care il va avea aceasta
este de a pune sub o examinare atenta actiunile Procuraturii in ceea ce priveste investigarea si urmarirea penala
a judecatorilor. Importanta majora a acestei reforme a insemnat cd va exista o presiune mare asupra Procuraturii
pentru a urmari judecatorii pentru coruptie. Noua lege va fi un test, nu numai cu privire la separatia puterilor si
independenta justitiei in Republica Moldova, dar si pentru integritatea Procuraturii in aceasta privinta. Acesta va
fi sub examinare atenta in ceea ce priveste corectitudinea oricaror urmariri penale pe care le initiaza, avand in
vedere neincrederea si ingrijorarea reala ca judecatorii pot fi supusi unor inscendri pentru urmarirea penald, pur
si simplu din motive politice.

Dilema reformei este ca nu se va castiga nimic daca, in urma punerii in aplicare a legislatiei, realitatea sau chiar
perceptia publica va fi ca tendinta judiciara corupta catre interese private a fost inlocuita de un control corupt al
justitiei de catre Procuratura.
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VI. Sistemul disciplinar

Desi in pachetul de reforma din 2012 au fost adoptate anumite modificari ale sistemului disciplinar, la momen-
tul redactarii documentului era inca in curs de dezbatere continuarea reformelor, si in anul 2013 se asteapta o
legislatie suplimentara cu privire la aceste chestiuni. In randul unor experti juridici, precum si politicieni, exista
frustrarea ca sistemul disciplinar nu a functionat eficient, pentru a ,curata” sistemul de coruptia judiciara. Pe de
alta parte, exista unele ingrijorari printre judecatori ca Ministerul Justitiei si Procuratura au un rol inadecvat in
initierea procedurilor disciplinare.

Principiile de Baza privind Independenta Justitiei prevad ca ,judecatorii vor fi pasibili de suspendare sau eli-
berare din functie doar pentru motive de incapacitate sau conduita care fi face nepotriviti pentru indeplinirea
atributiilor lor”. Comitetul de Ministri al Consiliului Europei (in Recomandarea R (94) 12 a Comitetului Ministri-
lor privind independenta, eficienta si rolul judecatorilor), a prevazut ca demiterea unui judecator ar trebui sa
se faca doar pentru ,incapacitatea de a-si indeplini atributiile judiciare, comiterea de infractiuni sau incalcari
grave ale normelor disciplinare”. Carta europeana privind statutul judecatorilor subliniaza ca sanctiunile disci-
plinare trebuie sa fie supuse principiului proportionalitatii (articolul 5.1).

In ceea ce priveste Republica Moldova, Consiliul Europei a ajuns la concluzia c& ,legislatia Republicii Moldova
lasa o marja de apreciere prea larga in cadrul procedurii de demitere.” Acesta a recomandat ca: ,legea ar trebui
sa clarifice circumstantele in care abaterile disciplinare pot duce la demitere”. Consiliul Europei a recomandat,

de asemenea ,0 revizuire a legaturii actuale dintre standardele etice si raspunderea disciplinara”, si separarea
acestor doua domenii'.

Organismele relevante

Masurile disciplinare sunt responsabilitatea CSM™, si a Colegiului disciplinar, care functioneaza sub autoritatea
acestuia. Inspectia Judiciard, care de asemenea functioneaza sub autoritatea CSM, joaca un rol important in
procesul disciplinar.

Colegiul disciplinar este compusa din zece membri'?', dupa cum urmeaza: cinci judecatori (doi de la CSJ, doi
de la curtile de apel si unul de la judecatorii) si cinci profesori de drept. Judecatorii sunt alesi de adunarile ju-
decatorilor ale diferitelor instante; doi dintre profesorii de drept sunt numiti de catre CSM si trei de Ministrul
Justitiei'??. Noul Proiect de lege privind Raspunderea disciplinara modificd numarul membrilor si procedura de
numire: acesta prevede unsprezece membri — dintre care sase judecatori plus cinci reprezentanti ai societatii
civile. Cei sase judecatori vor fi alesi de catre Adunarea Generala a Judecatorilor — cate doi de la fiecare nivel de
instantd. Reprezentantii societatii civile nu vor fi numai profesori de drept si vor fi numiti prin concurs public,
dintre care trei de catre CSM si doi de catre Ministerul Justitiei.

Membrii Colegiului disciplinar sunt numiti pentru o perioada de patru ani, cu un maxim de doua mandate
consecutive. Membrii Colegiului disciplinar lucreaza pro bono (articolul 2 din Legea cu privire la rdspunderea
disciplinara a judecatorilor). Aceastd din urma prevedere a fost criticatd de catre experti si membrii Colegiului
disciplinar, deoarece implicd o munca substantiald, fara nicio plata pentru timpul personal. in prezent, judeca-
torii membri nu beneficiaza de o reducere a numarului de cazuri instrumentate pentru a participa la Comisie,
desi noul proiect de lege privind raspunderea disciplinara ar schimba aceasta practicd. Cele mai recente modi-
ficari'® privind crearea a doud noi organisme in cadrul CSM (de selectie si cariera si de evaluare a performantei)
prevad reducerea numdrului de cazuri instrumentate pentru membrii judecdtori, iar pentru ceilalti membri o
indemnizatie de cinci la suta din salariul Presedintelui CSJ pentru fiecare sedinta la care au participat.

119 Consiliul Europei, raport privind Parteneriatul Estic, op. cit.

120 Conform Constitutiei (articolul 123), CSM asigura aplicarea masurilor disciplinare cu privire la judecatori.

121 Membrii CSM, ai Comisiei de selectare si cariera, ai Comisiei de Evaluare a performantei, precum si presedintii si vice-presedin-
tii instantelor judecatoresti, nu pot fi membri ai Colegiului disciplinar.

122 Aceasta componenta a Colegiului disciplinar a fost introdusa prin Legea nr. 306 din 25 decembrie 2008 si a intrat in vigoare in
anul 2010. Anterior, Colegiul disciplinar era compusa din 9 judecatori, 3 de la fiecare dintre nivelurile de jurisdictie: judecatorii,
instantele de apel si CSJ.

123 Legea privind selectia, evaluarea performantelor si cariera judecatorilor, nr. 154 din 05 iulie 2012.
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Inspectia Judiciara se constituie sub autoritatea CSM, si este compusa din cinci inspectori judecatori selectati
de catre CSM prin concurs deschis™. Inspectia Judiciard are un rol in monitorizarea curenta a activitatii instan-
telor judecdtoresti, precum siin numiri siin problemele disciplinare. Aceasta examineaza petitiile la CSM legate
de etica judiciard, inclusiv aspecte disciplinare; verifica solicitdrile primite de CSM pentru urmdrirea penala a
unui judecator; si investigheaza motivele de respingere de catre Presedintele Republicii Moldova a unei reco-
mandari pentru numirea unui judecator'®.

Temeiurile unei actiuni disciplinare

Exista trei motive generale pentru masuri disciplinare: incdlcarea obligatiilor judiciare; comportament care
prejudiciaza interesul serviciului si prestigiul justitiei; si abateri disciplinare specifice prevazute la articolul 22
din Legea cu privire la rdspunderea disciplinara a judecatorilor. La momentul redactarii acestui raport, proiec-
tul legislativ privind rdspunderea disciplinara a propus limitarea motivelor pentru masuri disciplinare la o lista
revizuita de abateri disciplinare specifice.

Articolul 22 din Legea cu privire la statutul judecatorilor prevede urmatoarele abateri disciplinare:'?

a) incdlcarea obligatiei de impartialitate;
b) aplicarea neuniforma a legislatiei, intentionat sau din neglijenta grava, dacé acest fapt a fost constatat
de instanta ierarhic superioara si a condus la casarea hotararii defectuoase;
¢) imixtiunea in activitatea altui judecator sau interventiile de orice naturd pe langa autoritati, institutii sau
functionari pentru solutionarea unor cereri, pretinderea sau acceptarea rezolvarii intereselor personale
sau ale membirilor familiei altfel decat in limitele prevederilor legale in vigoare;
d) nerespectarea secretului deliberdrii sau a confidentialitatii lucrarilor care au acest caracter;
e) activitatile publice cu caracter politic;
f) nerespectarea dispozitiilor privind distribuirea aleatorie a dosarelor;
f1) incalcarea, din motive imputabile, a termenelor de examinare a cauzelor aflate in procedura sau incal-
carea normelor imperative ale legislatiei;
g) incdlcarea prevederilor legale referitoare la obligativitatea depunerii declaratiei cu privire la venituri si
proprietate si declaratiei de interese personale;
h) refuzul nejustificat de a indeplini o atributie de serviciu;
h1) incalcarea termenelor de redactare a hotararilor judecatoresti si de transmitere a copiilor de pe acestea
participantilor la proces;
i) absentele nemotivate de la serviciu, intarzierea ori plecarea de la program;
j) atitudinea nedemna, in timpul exercitdrii atributiilor de serviciu, fata de colegi, avocati, experti, martori sau
alti participanti la proces;
k) incalcarea normelor Codului de etica al judecatorului;
1) nerespectarea de catre presedintele instantei a obligatiei de a raporta Consiliului Superior al Magistratu-
rii abaterile disciplinare ale judecatorilor;
m) exploatarea pozitiei de judecator in scopul obtinerii de foloase necuvenite;
n) incalcarea prevederilor referitoare la incompatibilitatile si interdictiile care fi privesc pe judecatori;
0) expunerea in public a acordului sau a dezacordului cu hotararea colegilor in scopul imixtiunii in activi-
tatea acestora.
Alineatul (2) din articolul 22 prevede: Anularea sau modificarea hotararii judiciare nu atrage raspundere, daca
judecatorul care a pronuntat-o nu a incalcat intentionat legea. Exceptie fac cazurile in care legea a fost incalca-
ta din neglijentd, cauzand persoanelor prejudicii materiale sau morale esentiale.

Judecatorii si-au exprimat preocuparea cu privire la posibilitatea de aplicare a unor masuri disciplinare pentru
Jincdlcarea normelor Codului de etica al judecatorilor”. Intrebarea dacé este oportun si in conformitate cu
standardele internationale s& se sanctioneze disciplinar fiecare incélcare a eticii judiciare. In cazul in care ar fi
exclusa prevederea unor masuri disciplinare, intrebarea este care ar trebui sa fie mecanismul pentru asigurarea
respectarii Codului de etica al judecatorilor. Misiunea a fost informata ca intr-un memoriu din 2011, Colegiul

124 Legea cu privire la Consiliul Superior al Magistraturii, articolul 7(1).
125 Idem, articolul 7(6).
126 Textul asa cum a fost modificat prin Legea nr. 153 din 05 iulie 2012.
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disciplinar a informat ca incalcarea Codului de eticd nu ar trebui sa conducad la masuri disciplinare, cu exceptia
cazului cand acestea sunt repetate sau ,grave”. Presedintele Colegiului disciplinar a declarat Misiunii ca aceas-
ta nu a fost o problema foarte presanta in practicd, deoarece cele mai multe plangeri privind Codul de etica
au fost respinse. Cu toate acestea, posibilitatea aplicarii unor masuri disciplinare pe motive generale si vagi
referitoare la Codul de etica poate plana inca asupra judecatorilor ca o amenintare. La momentul redactarii
raportului, s-a propus abordarea acestui aspect in noul Proiect de lege privind rdspunderea disciplinara, prin
excluderea incalcarii Codului de etica al judecatorilor ca un motiv pentru aplicarea de masuri disciplinare.

Legislatia din 2010™ a introdus noi abateri disciplinare, inclusiv ,emiterea unei hotarari care ulterior a fost
identificata de catre CEDO ca o hotarare care a incalcat drepturile si libertatile fundamentale ale omului”, care
a fost ulterior declarata neconstitutionald de catre Curtea Constitutionald;'® abaterea disciplinara constand in
sesecul intentionat sau din neglijentd, de a interpreta sau aplica legislatia uniform, cu exceptia cazului in care
acest lucru este justificat de practica judiciara modificatad” a fost de asemenea declarata neconstitutionala prin
decizia Curtii Constitutionale din 14 decembrie 2010. Ca urmare, modificérile din 2012'* au reformulat abate-
rea respectiva, pentru a preciza: ,aplicarea neuniforma a legislatiei, intentionat sau din neglijenta grava, daca
acest fapt a fost constatat de instanta ierarhic superioara si a condus la casarea hotararii defectuoase”.

Presedintele Colegiului disciplinar a informat Misiunea ca cele mai frecvente plangeri disciplinare impotriva
judecatorilor sunt legate de lipsa de impartialitate, incalcarea dispozitiilor legale si nerespectarea termenelor.

Reforma legislativa referitoare la raspunderea disciplinard ar trebui sa urmareasca sa asigure cea mai mare
consistenta si previzibilitate posibile in aplicarea masurilor disciplinare. in timp ce motivele pentru aplicarea de
masuri disciplinare in conformitate cu legislatia Republicii Moldova sunt suficient de detaliate si, in cazul in care
se aplica in mod corespunzator, pot fi folosite in mod eficient pentru a contribui la imbunatatirea integritatii
judiciare, referirea generald la Codul de eticad al judecatorilor ca motiv al actiunii disciplinare fiind foarte larga,
poate duce la o insuficientd precizare a conduitei interzise. Legea ar trebui sa specifice ce tipuri de incalcare a
Codului de etica, sau ce nivel de gravitate a incalcarii Codului, ar trebui sa constituie un motiv pentru masuri
disciplinare si, in particular, pentru demitere. In conformitate cu standardele internationale, legea ar trebui sa
clarifice faptul ca eliberarea din functie a unui judecdtor ar trebui sa aiba loc numai ca urmare a savarsirii celei
mai grave abateri disciplinare.

Initierea procedurii disciplinare

O procedura disciplinara poate fi initiata de orice membru al CSM, ca urmare a unei plangeri adresate CSM sau
din propria sa initiativa (de exemplu, ca reactie la o stire mass-media, etc.)"*° Procedurile disciplinare impotriva
unui membru al CSM sau al Colegiului disciplinar pot fi initiate numai de catre trei membri ai CSM™'.

In cadrul proiectului de lege privind Rdspunderea disciplinarg, se propune schimbarea sistemului, astfel incat
sa nu existe vreo initiere formala a procedurii disciplinare. In schimb, orice persoana poate depune o plangere
la CSM, iar plangerea va fi analizata de catre Inspectia Judiciara.

Prezenta Procurorului General si a Ministrului Justitiei in CSM, ca membri de drept, inseamnad ca acestia au
posibilitatea de a initia proceduri disciplinare impotriva judecatorilor. intr-adevar, in practica, cele mai multe
proceduri disciplinare sunt instituite de unul dintre cei doi. Rolul Procurorului General si al Ministrului Justitiei
in initierea procedurilor disciplinare a fost examinat de cétre Curtea Constitutionald, care a constatat ca lipsirea
lor de aceste competente, in timp ce alti membri ai CSM si le-am pastrat, ar fi neconstitutionala.

Procuratura a informat Misiunea cd posibilitatea Procurorului General de a initia o procedura disciplinara nu
ar trebui sa fie un motiv de ingrijorare, deoarece decizia va fi luata de catre Colegiul disciplinar, si va putea fi
contestata la CSM. Acestia au subliniat importanta atributiilor Procurorului General de a initia proceduri disci-
plinare, deoarece Procuratura este in masura sa cunoasca neregulile din procesele la care a luat parte.

127 Legea nr. 152 din 08 iulie 2010.

128 Decizia din 07 iunie 2011.

129 Legea nr. 153 din 05 iulie 2012.

130 Legea cu privire la Colegiul disciplinar si raspunderea disciplinara a judecatorilor, nr. 950 din 19 iulie 1996, articolul 10 alinea-
tul (1).

131 Idem, articolul 10 alineatul (2).
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Totodata, misiunea a auzit ingrijordri in randul judecatorilor ca procedura disciplinara poate fi folosita ca mijloc
de hartuire si pentru a pune presiune nejustificata asupra judecatorilor. In special, s-a simtit ingrijorarea cu
privire la rolul membrilor societatii civile din Colegiul disciplinar. Unii judecdtori si-au exprimat ingrijorarea
cu privire la atributia neoportuna a Procurorului General, in special in initierea procedurilor. Altii, desi recu-
noscand ca Procurorul General ar putea abuza de puterea lui, s-au convins ca procedura ar putea repara orice
astfel de abuzuri, si ca Procurorul nu ar avea mijloace de a influenta in mod nepotrivit Colegiul disciplinar in
astfel de cazuri.

ClJ considera ca prezenta Ministrului Justitiei si a Procurorului General in CSM, si, in special, atributia acestora
de a initia o procedura disciplinara este inadecvata. Apar ingrijorari cu privire atat la ingerintele efective, cat si
la existenta unor aparente cu privire la imixtiuni in independenta judecatoreasca, a acestor institutii executive.
Trebuie avuta in vedere, ca o chestiune de prioritate, in cadrul limitarilor impuse de Constitutie sau, daca este
posibil, cu modificari ale Constitutiei, anularea calitatii de membri de drept ai CSM a Ministrului Justitiei si a
Procurorului General.

Cercetarea cazului

Atunci cand CSM sau un membru al CSM primeste plangeri, acestea sunt transmise unui inspector-judecator al
Inspectiei Judiciare pentru o verificare preliminara™. In aceastd etapa, membrul CSM, sau Inspectia Judiciara,
trebuie sa solicite explicatii scrise de la judecatorul in cauza. In cazul in care membrul CSM considera ca exista
motive pentru masuri disciplinare, el sau ea initiaza cercetarea.

Dupa ce procedura este initiata, membrul CSM, sau Inspectia Judiciara, vor investiga cazul, si pot solicita in-
formatii suplimentare in scris de la judecator. Judecatorul are dreptul de a da explicatii suplimentare. Dosarul
cazului trebuie sa fie pus la dispozitia judecatorului spre informare'.

Dosarul cazului este apoi trimis Colegiului disciplinar, care are la dispozitie o luna pentru examinarea cazului.
Seful Colegiului disciplinar distribuie dosarelor cdatre membri, desemnand un raportor pentru fiecare caz in
parte. Conform rapoartelor anuale pentru 2010-2011 ale Colegiului disciplinar, nu toate cazurile prezentate de
membrii CSM sunt suficient motivate. Raportorul sau Colegiul disciplinar poate solicita Inspectiei Judiciare sa
efectueze investigatii suplimentare sau sa colecteze materiale suplimentare pentru fiecare caz.

Noul Proiect de Lege privind Raspunderea disciplinara prevede in mod expres ca Inspectia Judiciara va veri-
fica, cu toate garantiile judiciare, fiecare plangere. Proiectul de lege prevede verificarea obligatorie, inclusiv
prin luarea in considerare a explicatiilor judecatorului, in orice plangere, cu exceptia celor returnate pentru
ca nu sunt in conformitate cu cerintele formale ale procedurii. Aceasta propunere ridica ingrijorarea c4, fara o
competentd a Inspectiei Judiciare de a respinge in mod vadit cazurile nefondate, judecatorii vor trebui sa ofere
explicatii scrise impovaratoare si in cazul acestor plangeri nefondate.

Sedinta in fata Colegiului disciplinar

Judecatorul in cauza trebuie sa fie prezent la sedinta desfasurata in fata Colegiului disciplinar. Judecatorul
poate fi reprezentat de un avocat™. Cu toate acestea, Colegiul disciplinar poate decide sa dezbata cazul in
absenta judecatorului, in cazul in care acesta lipseste nejustificat’®. Persoana care a initiat procedura sau re-
prezentantul acesteia pot fi, de asemenea, prezenti la sedintd, dupa cum pot fi si alti judecatori'. Sedintele in
fata Colegiului disciplinar sunt publice, dar Comisia poate decide sa audieze un caz in secret, pentru protejarea
intereselor justitiei sau a vietii private a participantilor®. Audierea explicatiilor judecatorului este obligatorie.
Persoana care a initiat cazul sau reprezentantul acesteia are dreptul de a face sustineri'. Pot fi audiate si alte
persoane, propuse de judecator sau invitate la initiativa Colegiului disciplinar, inclusiv persoana care a depus
plangerea care a servit drept baza pentru initierea procedurii disciplinare'®. Decizia este adoptata cu majorita-

132 Legea cu privire la colegiul disciplinar si rdspunderea disciplinard a judecatorilor, articolul 12 (1).
133 Legea cu privire la colegiul disciplinar si rdspunderea disciplinara a judecatorilor, articolul 12.
134 Idem, articolul 17 (1).

135 Idem.

136 Idem, articolul 17 (2).
137 Idem, articolul 18 (1).
138 Idem, articolul 18 (2).
139 Idem, articolul 18 (3).
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te de voturi,'* imediat dupa ce s-a incheiat audierea''. Motivele care au servit pentru luarea deciziei trebuie sa
fie redactate in scris'? si urmeaza a fi comunicate'.

Contestarea la CSM

Decizia Colegiului disciplinar trebuie sa fie validata de catre CSM si poate fi atacata la CSM de catre judecator
sau de persoana care a initiat procedura disciplinara, in termen de 10 zile de la data adoptdrii deciziei'**. La
analizarea deciziei Colegiului disciplinar, CSM poate invita membrii Colegiului disciplinar sau ai Inspectiei Judi-
ciare sa fie prezenti, in timp ce prezenta partilor in cauza este obligatorie. CSM poate fie sa mentina decizia, fie
s o anuleze si sa adopte o noud decizie a Colegiului disciplinar. in cazul in care invalideaza decizia, CSM poate
adopta o noua decizie si sa aplice o alta sanctiune disciplinara judecatorului.

Un aspect problematic al procedurii disciplinare a fost faptul ca CSM nu a oferit intotdeauna motive pentru de-
ciziile sale. De exemplu, misiunea a fost informata despre trei cazuri din anul 2011, in care CSM a anulat decizia
Colegiului disciplinar de demitere a judecatorilor, si nu a oferit niciun motiv. Misiunea a fost informata ca, in
trecut, chiar siin cazul in care CSM a comunicat motivele, acestea au fost de multe ori inadecvate. Aceasta lipsa
de decizii motivate a dus la incertitudine si impredictibilitate in procedura disciplinara. De la modificérile din
2012, CSM este obligat sa comunice motivele pentru aceasta decizie'*. Ramane de vazut cum va fi implemen-
tata in practica aceasta cerintd. Totodata misiunea i s-au furnizat, date statistice privind decizii ale Colegiului
disciplinar si CSM in 2010 si 2011 (pe baza rapoartelor anuale ale Colegiului disciplinar). Aceste date sugereaza
ca este mult mai probabil ca CSM sa anuleze masurile sau sa aplice masuri mai blande decat Colegiul disciplina-
r'*6.Tn 2010, Colegiul disciplinar a pronuntat 46 de decizii, dintre care doar in 16 cazuri au fost aplicate sanctiuni
disciplinare, inclusiv o propunere de demitere si o propunere de eliberare din functia de presedinte al instantei
de judecata. Din 46 de decizii, cel putin 16 au fost contestate la CSM, dintre care doar trei au fost mentinute si
13 au fost modificate. Dintre deciziile modificate, doar in trei decizii CSM a prevazut sanctiuni mai severe'”.

Tn 2011, Colegiul disciplinar a pronuntat 62 de decizii, dintre care doar in 16 cazuri a decis sa aplice sanctiuni
disciplinare. Din cele 62 de decizii, 21 au fost contestate la CSM. Din 21 de decizii, CSM a modificat sanctiunea
in 11 cazuri. CSM a aplicat sanctiuni mai severe doar in trei cazuri®. In 2011, CSM nu a acceptat nici una dintre
cele trei decizii privind demiterea judecatorilor.

Apelul la Curtea Suprema

Pana la modificarile din 2012, decizia CSM se putea ataca prin apel la Curtea de Apel, a cdrei hotarare se
putea ataca prin recurs la Curtea Suprema™®. Dupa modificarile din 2012, apelul se introduce direct la Curtea
Suprema.

140 Idem, articolul 20 (1).

141 Idem, articolul 18 (5).

142 Idem, articolul 20 (1).

143 Idem, articolul 21.

144 |dem, articolul 23.

145 Legea cu privire la CSM, articolul 21, textul modificat la 05 iulie 2012.

146 A se vedea, de exemplu, declaratiile Ministrului Justitiei privind cazul Nogai - http://www.adevarul.ro/moldova/actualitate/
Judecatorul-Ministrul-Justitiei-CSM-comporta_0_612539019.html

147 Tntr-un caz CSM a decis sa aplice propunerea de revocare (Comisia a aplicat mustrare aspra), iar in 2 cazuri CSM a aplicat mu-
strare si avertisment (Comisia a finalizat procedura din cauza lipsei de motive pentru aplicarea raspunderii disciplinare).

148 Intr-un caz Colegiul disciplinar a finalizat procedura in timp ce CSM a decis ca a fost savarsita o abatere disciplinard, dar nu a
fost aplicata nicio responsabilitate datorita expirarii limitei de timp pentru abatere, si in doua cazuri CSM a aplicat un avertis-
ment, in timp ce Colegiul disciplinar a sugerat finalizarea procedurii.

149 Legea nr. 153.

150 Faptul ca o decizie luata de catre Colegiul disciplinar (cinci judecatori si cinci profesori de drept), analizata (validata sau in-
validata si modificata sau pronuntata o noua decizie) de catre CSM (cinci judecatori, patru profesori de drept, presedintele
CSJ, Ministrul Justitiei si PG) a fost supusa examinarii de catre un judecator al Curtii de Apel a fost criticat, iar legea nr. 153
prevedea ca deciziile CSM pot fi contestate la CSJ, in fata unui complet de noua judecatori (care urmeaza sa fie creat special
pentru acest scop).
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Sanctiuni disciplinare

Articolul 23 (1), din Legea cu privire la statutul judecatorilor, asa cum a fost modificata in 2012, enumera sanc-
tiunile disponibile ca avertisment; mustrare; mustrare aspra; eliberarea din functie; si eliberarea din functia de
presedinte sau vice-presedinte de instanta. In conformitate cu articolul 23 alineatul (2) eliberarea din functie
se aplica in cazul comiterii de catre judecator a unei abateri disciplinare care dduneaza intereselor serviciului si
prestigiului justitiei, in cazul comiterii repetate a abaterilor disciplinare specificate la art. 22, precum si in cazul
n care, la evaluarea performantelor, s-a stabilit necorespunderea lui evidenta functiei detinute.

In conformitate cu noile modificari la Legea cu privire la statutul judecatorilor, articolul 25 prevede excluderea
dreptului judecatorilor de a beneficia de un bonus care se pléteste la incetarea functiei (indemnizatia unica de
concediere), si de pensia oferitd in conditii privilegiate, in cazurile in care judecatorii sunt demisi pe baza urma-
toarelor motive: incompetenta profesionala evidenta determinata ca urmare a unei evaludri a performantei,
comiterea unei abateri disciplinare prevdzute la articolul 22 alineatul (1) din Legea cu privire la statutul judeca-
torilor (abateri disciplinare); pronuntarea unei condamnari penale definitive, precum si nerespectarea dispozi-
tiilor articolului 8 din Legea nr. 544 privind detinerea unor functii incompatibile cu functia de judecator.

CSM a analizat anterior dispozitiile articolului 25 alineatul (3) din Legea cu privire la statutul judecatorilor modi-
ficata, care priva un judecator demis de beneficii si de pensie, inclusiv in cazul in care demiterea a fost rezultatul
unei evaludri nereusite, prea severe. Ei au considerat ca, in aceste circumstante, cel putin beneficiile dobéandite
inainte de evaluarea nereusita ar trebui sa fie pastrate.

Termenul limita

In conformitate cu articolul 23 (4) din Legea cu privire la statutul judecatorilor, o sanctiune disciplinara trebuie
sa fie impusa in termen de sase luni de la data constatdrii abaterii disciplinare, si in termen de un an de la co-
miterea acesteia.

Pentru proceduri disciplinare se aplica un termen limita: un judecator poate fi tras la raspundere din punct de
vedere disciplinar in termen de sase luni de la momentul constatdrii savarsirii abaterii disciplinare, cu excep-
tia perioadei in care judecatorul a fost bolnav sau in vacanta, dar nu mai tarziu de un an de la data comiterii
abaterii. Atunci cand, pe baza unei hotarari definitive a unei instante de judecata nationale sau internationale,
rezulta ca judecatorul a comis o abatere disciplinard, sanctiunea disciplinara se aplica in termen de un an de
la data la care hotararea instantei nationale sau internationale devine definitiva™'. Proiectul de lege actual
privind raspunderea disciplinara propune modificarea perioadei de aplicare a sanctiunilor disciplinare la un
an pentru avertisment, doi ani pentru mustrare si doi ani pentru revocarea din functie a unui presedinte sau
vicepresedinte de instanta de judecata.

151 Legea cu privire la Colegiul disciplinar si raspunderea disciplinara a judecatorilor, articolul 11.
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VII. Concluzii si recomandari

Efortul guvernului actual de a reforma justitia este cel mai ambitios angajament in acest domeniu al Republicii
Moldova din ultimele doua decenii. Deschiderea guvernului spre noi initiative si idei, implicarea expertilor in-
dependenti cu inalté calificare in grupurile de lucru care ofera consultanta in dezvoltarea de proiecte de legji,
precum si discutarea reformei, cu implicarea sistemului judiciar si a organelor judiciare, sunt demne de lauda.
Tn general, noile legi adoptate introduc dispozitii progresiste si abordeaza intr-un mod semnificativ probleme-
le de functionare a sistemului judiciar si a judecatorilor care indeplinesc rolul lor critic de infaptuire a justitiei
in Republica Moldova.

Cu toate acestea, adoptarea legilor este doar un prim pas. Misiunea a auzit de la multi experti cu care s-a
intalnit despre faptul ca Republica Moldova este cunoscuta pentru adoptarea unor legi bune si executarea
necorespunzatoare a acestora. Punerea in aplicare a legii este acum cea mai mare provocare pentru procesul
actual de reforma.

Membrii Misiunii au auzit in multe ocazii - in conformitate cu experienta generald de la alte societati in tranzitie
- ca mentalitatea judecatorilor este un obstacol serios in calea reformei. O traditie indelungata de a fi subordo-
nat executivului ramaneprezena atat in randul judecatorilor, cat si al organelor de aplicare a legii si executive in
general. Nu existd o traditie a unui sistem judiciar puternic si independent, capabil sa asigure un control asupra
celorlalte puteri ale statului. Realizarea acestui lucru necesita o schimbare de atitudine fata de sistemul judiciar
din partea tuturor puterilor publice dar, cel mai important, din partea justitiei insasi. Procesul poate sa nu fie
intotdeauna lin sau rapid si poate implica tensiuni cu alte institutii ale statului. Astfel de tensiuni, deschise sau
latente, sunt inerente in orice stat de drept. Dar aceasta este o cale inevitabila, in cazul in care Republica Mol-
dova doreste stabilirea unui sistem judiciar cu adevdrat independent, capabil sa-si indeplineasca functia ca o
putere publica cu adevdrat independenta.

Avand in vedere acestea, ClJ recomanda:

Independenta

Reforma in sectorul justitiei in Republica Moldova ar trebui sa vizeze obtinerea independentei institutionale si
personale a justitiei, prin integritatea si responsabilitatea membirilor sdi. Independenta justitiei ar trebui sa fie
un element esential in toate reformele judiciare, incluzand masuri de imbunatatire a performantei judecatori-
lor si combatere a coruptiei.

Auto-guvernarea justitiei este esentiala in asigurarea independentei acesteia. Actuala reforma ar trebui sa in-
cerce sd reducd la minimum influenta structurala a executivului, care a rdmas asupra sistemului judiciar, in
special prin eliminarea prezentei Ministrului Justitiei si Procurorului General in CSM, in calitate de membri de
drept.

Masurile de abordare a coruptiei judiciare implicand persoane private ar trebui sa fie completate printr-o actiu-
ne impotriva formelor de coruptie si alte tipuri de influente nedorite, exercitate de cdtre executiv, si prin masuri
pentru a se asigura, in practica, faptul ca organele statului, in special cele de aplicare a legii si Procuratura, sunt
impiedicate sa puna judecatorii sub orice presiune nejustificata.

Procentul foarte redus de achitari in urmaririle penale din Republica Moldova este problematic si indica o in-
fluenta disproportionata a procurorilor asupra judecatorilor. Un alt indicator al susceptibilitatii judecatorilor la
influente nedorite este procentul scazut de condamnari pentru infractiunea de tortura, in timp ce Republica
Moldova are una dintre cele mai ridicate rate de plangeri privind acuzatii de tortura in fata Curtii Europene.

Remuneratia judiciara

Independenta financiara este o preconditie pentru a asigura independenta institutionala si personald a jude-
catorilor. Remuneratia corespunzatoare pentru activitatea judecatorilor ar trebui sd faca profesia judiciara un
serviciu de prestigiu, capabil sa atraga cei mai buni profesionisti si sa ofere credibilitate sistemului judiciar in
ansamblul sau. Nu exista nicio indoiala ca nivelul scazut al salariilor judiciare din Republica Moldova afecteaza
in mod negativ eficienta si creeaza conditiile pentru coruptie. ClJ considera ca majorarea salariilor judiciare ar
trebui sa fie printre cele mai mari prioritdti in alocarea resurselor din sistemul judiciar. Totodata ar trebui, sa se
acorde atentie elimindrii prevederii prin care un judecdtor se poate pensiona cel mai devreme la varsta de 50
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de ani, si sd primeasca apoi atat salariu, cat si pensie in paralel, o situatie care este dificil de justificat, avand in
vedere resursele limitate disponibile pentru sistemul judiciar supraincarcat din Republica Moldova.

Calificarea si numirea

Exista o ingrijorare legitima in ceea ce priveste calitatea neuniforma a celor numiti in functie de judecatori,
dintre care nu toti au beneficiat de instruire profesionala. In conformitate cu modificarile aduse de legislatia
din august 2012, candidati foarte diferiti pentru sistemul judiciar, provenind din medii diferite, vor fi evaluati
impreund, in conformitate cu criterii care sunt inca neclare. Procesul si standardele care trebuie aplicate pentru
intrarea in profesie necesita elaborare si clarificari suplimentare, pentru a se asigura ca toate persoanele intrate
in sistem au pregétire, cunostinte si competente adecvate. In urma reformei, ar trebui sa existe o monitorizare
atenta a recrutdrii judecatorilor, pentru a evalua procentul de judecatori noi, care au fost instruiti la INJ.

Reforma trebuie sa asigure faptul ca pregatirea judecatorilor, inclusiv recrutarea lor pentru instruire la Institutul
National al Justitiei, sistemul de notare si recomandarea pentru pozitiile judiciare, sunt efectuate intr-un mod
care exclude orice indoiala cu privire la corectitudine sau transparenta.

Instruirea trebuie sa fie suficienta pentru a permite judecatorilor noi sa indeplineasca functia judiciara respec-
tand cele mai inalte standarde cerute de profesie. In special, instruirea cuprinzatoare privind gama complet
de obligatii internationale ale Republicii Moldova in domeniul drepturilor omului trebuie sd includa pe cele
cuprinse in Conventia Europeana a Drepturilor Omului, precum si principalele tratate ONU cu privire la drep-
turile omului. In plus, o parte importanta a planului de invatdmant pentru toti viitorii judecatori trebuie s& o
constituie o intelegere a jurisprudentei Curtii Europene a Drepturilor Omului si a punerii in aplicare a deciziilor
acesteia. Examinarile ar trebui sd acopere, asadar, toate aceste subiecte.

Sistemul de examinare ar trebui sa fie credibil si transparent pentru a se asigura ca numai cei care intr-adevar
sunt capabili de a se califica il trec. Examenele in format electronic, on-line sau pe hartie, ar trebui sa ajute
pentru a pune dincolo de orice indoiald corectitudinea si transparenta examinarii.

Cariera judiciara

Stabilitatea mandatului judecatorilor este esentiala pentru a-i proteja pe acestia de influenta nedorita si pentru
a asigura integritatea justitiei. In opinia ClJ, necesitatea si oportunitatea perioadei initiale de numire pentru
cinci ani a judecatorilor nou-numiti ar trebui sa fie reexaminate in ceea ce priveste efectul potential al aces-
teia asupra independentei si impartialitatii judecatoresti, precum si in lumina noului sistem de evaluare. Dis-
ponibilitatea unei proceduri echitabile prin organisme independente, Comisia de evaluare a performantei si
CSM, ofera unele garantii impotriva ingerintelor executivului in timpul perioadei de proba. Cu toate acestea,
insecuritatea pozitiei unui judecdtor in timpul primilor ani de formare a experientei sale profesionale nu este
propice pentru exercitarea independenta a puterii judecatoresti. Calitatea muncii judecatorilor nou-numiti
poate fi asigurata in mod corespunzdtor prin intermediul evaluarii obisnuite si al sistemelor disciplinare, fara
vreo perioada de proba.

ClJ este ingrijorata de faptul ca controalele de securitate si examinarile medicale pentru judecdtori la numire
si apoi periodic prezinta potentialul de a submina un proces corect de numiri si stabilitatea mandatului jude-
catorilor. Ar trebui sa fie clarificate natura si scopul acestor verificari, precum si necesitatea acestora. Acestea ar
trebui sa fie eliminate sau modificate operational, pentru a se asigura ca sunt aplicate numai in masura si intr-o
maniera strict necesare pentru atingerea unui scop obligatoriu de progres in administrarea justitiei.

ClJ considera c4, la incheierea acestei perioade, unui judecator ar trebui sa-i fie refuzata o numire numai daca
el sau ea a actionat intr-un mod care ar justifica eliberarea din functie de catre Colegiul disciplinar. Perioada
de numire initiald nu ar trebui sa serveasca drept o forma deghizata de demitere in afara procesului disciplinar
normal.

Criteriile de evaluare a performantei judiciare ar trebui sa fie detaliate, clare si nu ar trebui sd lase loc pentru
abuz sau partinire, ci ar trebui sa permita evaluarea obiectiva a persoanelor in cauza. Orice criterii care sunt
in afara celor prevazute de lege si regulamente, cum ar fi existenta hotararilor anulate in cdile de atac sau un
procent mare de achitari, ar trebui sa fie excluse.

Este important ca nu orice proces de evaluare periodica sd duca la demiterea judecatorilor inainte de a li se fi
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oferit o posibilitate adecvatd pentru a remedia orice fel de deficiente. Nici un judecator care nu-i demis printr-o
masura disciplinara nu ar trebui sa fie demis prin procedura de evaluare. Astfel, procedura nu trebuie sa ser-
veascd drept o cale ocolitad pentru eliberarea din functie a judecatorilor. De asemenea, este important faptul ca
procesul de evaluare ar trebui sa se aplice in conformitate cu standarde care nu constrang luarea deciziilor de
catre judecatori in conditii de independenta.

Pregatirea juridica continua ar trebui sa serveasca drept un instrument eficient pentru a aborda intr-o maniera
sistemica lacunele si punctele slabe ale performantei judiciare. Instruirea periodica trebuie s includa domenii
problematice, cum ar fi motivarea hotararilor judecatoresti, inclusiv a celor privind arestarea preventiva, ac-
tiuni in urma acuzatiilor de tortura sau alte rele tratamente, si aspecte referitoare la garantii privind un proces
echitabil, cum ar fi impartialitatea judecatorilor si prezumtia de nevinovatie.

Un program extins de pregdtire continua ar trebui sa abordeze subiecte incluzand conformitatea cu Conventia
Europeana a Drepturilor Omului si alte instrumente internationale in domeniul drepturilor omului, precum si
standardele internationale privind independenta justitiei. Ar trebui sa se realizeze o analiza a resurselor nece-
sare pentru a se asigura o instruire continud adecvat, inclusiv cu privire la aceste subiecte. In paralel cu proce-
sul de evaluare, ar trebui sa fie pus in aplicare un program puternic de pregatire continua, pentru consolidarea
si completarea acestuia.

ClJ considera ca ar trebui sa se depuna eforturi sustinute si sa se aloce resurse suplimentare Institutului Natio-
nal al Justitiei, pentru a se asigura ca se ofera instruire adecvata tuturor judecatorilor in functie, in special in
motivarea judiciara si in legislatia internationald privind drepturile omului.

Motivarea hotararilor judecatoresti

ClJ este ingrijorata serios cu privire la impactul modificarii Codului de procedura civila, prin care a fost elimi-
nata cerinta ca judecatorii de prima instanta sa ofere motivare in cauzele civile, in special, pentru ca aceasta
afecteazd capacitatea sistemului judiciar de a asigura accesul la justitie si de a asigura o protectie eficienta a
drepturilor justitiabililor la un proces echitabil, astfel cum sunt protejate prin articolul 6.1 din Conventia Euro-
peand a Drepturilor Omului, articolul 14 din Conventia internationald cu privire la drepturile civile si politice si
alte tratate internationale in domeniul drepturilor omului. Impactul acestei masuri trebuie sa fie atent moni-
torizat. Rezultatele acestei monitorizari ar trebui sa fie publicate dupa un an, si trebuie sa se ia in considerare
abrogarea amendamentului, in cazul in care existad indicatii ca acesta da nastere oricéror dificultati privind
accesul lajustitie.

Responsabilizarea si masurile disciplinare

Un element esential al reformei sistemului judiciar ar trebui sa fie dezvoltarea de standarde si bune practici
pentru a asigura responsabilitatea pentru conduitd profesionalda necorespunzatoare, un element-cheie in asi-
gurarea integritatii judiciare. Masurile de responsabilizare ar trebui sa asigure combaterea eficienta a coruptiei,
inclusiv a influentelor nejustificate ale altor organe de stat si influenta privatd. Masurile de responsabilizare ar
trebui sa fie concepute in asa fel, incat sa nu impiedice independenta judiciard sau sa faca judecatorii mai vul-
nerabili la presiune.

Reforma trebuie sa asigure faptul ca se elaboreaza mecanisme pentru a garanta eliminarea in practica a ori-
caror incercdri care vizeaza tragerea la raspundere a judecatorilor pentru deciziile care vin in contradictie cu
interesele unor organisme guvernamentale sau afaceri influente. Orice incercare de a face un judecator res-
ponsabil pentru conduita profesionald, cum ar fi achitarea, sau alte decizii impartiale contrare cerintelor orga-
nelor de urmadrire penald sau intereselor altor institutii ale statului, trebuie sa fie prevenita si, daca este necesar,
investigatad si sanctionata ca ingerinta in infaptuirea justitiei.

Masurile care vizeaza lipsirea unui judecdator de anumite protectii impotriva inceperii urmaririi penale in lega-
turd cu anumite infractiuni ar trebui sa se aplice numai acolo unde astfel de masuri nu submineaza pozitia in-
dependenta a unui judecator si nu il fac mai predispus la influenta nejustificata.

Eliminarea cerintei de autorizare de catre CSM a oricarei urmariri penale a unui judecator, in ceea ce priveste in-
fractiunile de coruptie judiciara, este de natura sa contribuie la restabilirea credibilitatii sistemului judiciar, si sa
convinga publicul de integritatea acestuia, prin demonstrarea, dincolo de orice indoiald, a faptului ca judecato-
rii se supun legii in acelasi mod ca si oricare alt cetatean. Acordul CSM este, totusi, 0 masura de protectie reala
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fmpotriva abuzului, care nu ar trebui sa fie eliminata fara anumite garantii compensatoare sau control. Avand
in vedere ingrijorarile legate de masura, primii ani de aplicare a acesteia, precum si orice urmarire penala a
judecatorilor pentru acte de coruptie in temeiul noii legi, trebuie sa fie monitorizate si examinate cu atentie: de
catre CSM, de cétre guvern, si de catre observatorii internationali, inclusiv ClJ.

Reforma legilor referitoare la rdspunderea disciplinara ar trebui sd urmareasca sasigurarea celei mai mari con-
secvente si previzibilitati posibile, in aplicarea masurilor disciplinare. In timp ce motivele pentru aplicarea de
masuri disciplinare in conformitate cu legislatia Republicii Moldova sunt suficient de detaliate i, in cazul in care
se aplicd in mod corespunzator, pot fi folosite in mod eficient pentru a contribui la imbunatatirea integritatii
judiciare, totusi referirea generala la Codul de etica al judecatorilor ca motiv de sanctionare disciplinara repre-
zintd o insuficienta specificare a conduitei pasibile de sanctionare. Sunt bineveniti pasii spre eliminarea acestui
motiv pentru masuri disciplinare, regasiti in proiectul de lege publicat recent privind rdspunderea disciplinara
ajudecatorilor. In conformitate cu standardele internationale, legea ar trebui s clarifice faptul ca eliberarea din
functie a unui judecétor ar trebui sa aiba loc numai ca urmare a savarsirii celei mai grave abateri disciplinare.

Ar trebui sa se elaboreze proceduri clare si detaliate pentru masuri disciplinare, inclusiv pentru sedinta desfasu-
rata in fata Colegiului disciplinar, precum si a CSM. Aceste proceduri ar trebui sa includa prevederi care explica
detaliat etapele procedurii, competenta organismelor si drepturile partilor in proces, care garanteaza egalita-
tea de instrumente si posibilitatea de a contesta in mod eficient acuzatiile impotriva judecatorului in cauza.

ClJ considera cd prezenta Ministrului Justitiei si a Procurorului General in CSM, si, in special, posibilitatea aces-
tora, decurgand de aici, de a initia o procedura disciplinara sunt inadecvate. Apar ingrijordri cu privire atat la
ingerintele efective, cat si la aparenta unor imixtiuni in independenta judiciara, a acestor institutii executive.
Ca o chestiune de prioritate, trebuie avuta in vedere, in cadrul limitarilor impuse de Constitutie, sau prin mo-
dificarea Constitutiei, dacd este posibil, anularea calitdtii de membri de drept ai CSM pentru Ministrul Justitiei
si Procurorul General.
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Anexa 1

Lista intalnirilor

Curtea Suprema de Justitie

Dna lulia Sdrcu, Vicepresedinte al Colegiului Civil, Comercial si de Contencios Administrativ
DI Ghenadie Nicolaev, Judecator in Colegiul Penal

Curtea Constitutionala
DI Alexandru Tanase, Presedinte

Dna Rodica Secrieru, Secretar General

Ministerul Justitiei

DI Oleg Efrim, Ministru
DI Vladimir Grosu, Viceministru, membru al Colegiului de calificare al CSM

Dna Sabina Cerbu, Consiliera ministrului

Procuratura Generala

DI Viorel Morari, Sef interimar al Procuraturii Anticoruptie
DI Ruslan Botnaru, procuror

DI Andrei Balan, procuror

DI lon Munteanu, procuror

Consiliul Superior al Magistraturii (CSM)

DI Nichifor Corochii, Presedinte
Dl Igor Dolea, Profesor universitar
DI Anatolie Turcan, Judecator

Institutul National al Justitiei

Dna Anastasia Pascari, Director executiv
DI Veaceslav Didac, Director adjunct
Dna Eugenia Chistruga, Sefa Sectiei Formare Formatori

Dna Ecaterina Popa, Sefa Sectiei Instruire Continua

Dna Mariana Pitic, Sefa Sectiei Educatie Profesionald si Cercetare

Curtea de Apel Chisinau

Dl lon Plesca, Presedinte

DI Xenofon Ulianovschi, Vicepresedinte, presedintele Colegiului penal

DI Tudor Micu, Judecdtor, membru al Colegiului disciplinar al CSM

Judecatoria Botanica Chisinau

Dllon Drutd, Presedintele instantei si presedintele Asociatiei Judecatorilor, membru al Colegiului de calificare al CSM
Dna Maria Ghervas, Judecator

Experti independenti

DI Nicolae Esanu, ex-Viceministru al Justitiei

Dna Prof. Tatiana Vizdoga, membru al Colegiului de calificare al CSM

Dna Raisa Botezatu, ex-Presedinte al Colegiului Penal al Curtii Supreme de Justitie

DI Prof. Nicolae Rosca, Presedinte al Colegiului disciplinar al CSM
DI Tudor Osoianu, Avocat penalist

Centrul de Resurse Juridice din Moldova

DI Vlad Gribincea, Director

Ambasada Drepturilor Omului (ONG)

DI Veaceslav Turcan, Avocat penalist
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Dna Lela Metreveli, Director executiv
DI Maxim Belinschi, Avocat penalist

Ambasada SUA in Moldova

DI Radu Foltea, Consilier juridic, Sectia Justitie Penala si Aplicarea Legii



