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Introduction®

By letter of 14 August 2009, the European CourHafman Rights (“the Court”) invited the Office dfe United
Nations High Commissioner for Refugees (“UNHCR”)stdbmit a written intervention as a third partythe case of
Xb. v. France and Greece (Appl. No. 44989/08). UN@elcomes the opportunity to make a submissiothiis
present case, which raises a number of legal iseleting to refugee protection.

UNHCR has been entrusted by the United Nations a¢essembly with the mandate to provide internagio
protection to refugees and, together with Goverrimén seek solutions to the problem of refudearagraph 8 of
its Statuté entrusts UNHCR with the responsibilities of supging international conventions for the protectioom
refugees, whereas Article 35 of the 1951 Convent@ating to the Status of Refugees (“the 1951 @ation”)®
obliges States to cooperate with UNHCR in the ezerof its mandate.

Part 1 of this submission addresses the applicafithe procedure in France under the Dublin Il iation? Part 2
describes the legal status and situation of asyaakers in Greece, including those subject to DulbliPart 3
considers the risk of expulsion from Turkey of peeopemoved from Greece to Turkeywho may be in nefed
international protection, while part 4 addressesithernational protection needs of people from &a@mAttached
to the submission are four annexes, describing siheation of Dublin Il transferees in Greece (Anngk
documented cases of deportation (or attempted tjmor) from Greece of persons who may have internal
protection needs (Annex 2); documented cases ajrtson from Turkey of people who may have int¢iozl
protection needs (Annex 3); and internationalgutibn needs of Somalis, in particular from MoghadigAnnex 4).

1. Transfer of asylum-seekers under the Dublin Il Regulation and remedies available against transfer
decisions

The Dublin Il Regulationestablishes a system to determine responsibditgkamining an asylum claim lodged in
an EU Member State or in Iceland, Liechtensteinwy or Switzerland, which participate in the Dubli system,
(hereafter “Member States”). The Regulation aimsraturing that each claim is examined by one MerShaie®
Among the criteria in the Dublin Il Regulation, pesisibility may be attributed to a State “wherésiestablished,
on the basis of proof or circumstantial evidencthat an [the] asylum-seeker has irregularly cedgke border into

a Member State by land, sea or air having come fxahird country....* Asylum-seekers are frequently transferred

“ This submission does not constitute a waiver, esgror implied, of any privilege or immunity whi¢iNHCR and its staff enjoy under
applicable international legal instruments and geized principles of international law.

! Statute of the Office of the United Nations Higin@nissioner for RefugedsN General Assembly Resolution 428(V), Annex, UDdc

A/1775, 1950, para. hitp://www.unhcr.org/refworld/docid/3ae6b3628.html

2 |bid. para. 8(a).

® The 1951 Convention relating to the Status of Beés, 189 U.N.T.S. 137,

http://www.unhcr.org/refworld/docid/3be01b964.html

* Council Regulation (EC) No 343/2003 of 18 Febru2093 establishing the criteria and mechanismdétermining the Member State
responsible for examining an asylum applicatiomgimtiin one of the Member States by a third-coumatjonal,http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:3@50:0001:0010:EN:PDghereatfter ‘the Dublin Il Regulation’ or ‘Dubliit’ | Persons
transferred from another Member State to Greecernuheé rules of Dublin 1l are henceforth referrecs “transferees”.

5 Dublin Il Regulation, Recital 4, Article 1.

¢ According to the EC in its original proposal, mairposes of the system included to “ensure thdtimsseekers have effective access to the
procedures for determining refugee status” andeasame time “to prevent abuse of asylum procedard® form of multiple applications for
asylum submitted simultaneously or successivelthbysame person in several Member States witholleeaim of extending his/her stay in the
European Union”. COM(2001)447 final, 2001/0182 (JNSoposal for a Council Regulation establishimg driteria and mechanisms for
determining the Member State responsible for exengian application for international protectionded in one of the Member States by a third-
country national, Brussels, 26.07.2001, Explanakéeynorandum, page 3,

" Dublin Il Regulation, Art 10(1).




from other Member States to Greece on the badisi®provision. The Regulation provides that reslaifity shall
cease 12 months after the irregular border crogsiolgplace®

Member States seeking to transfer asylum-seeketerudublin 11 obtain the requisite proof of irregulentry into
Greece in many cases via the “Eurodac” databaseblished under the Eurodac Regulalida facilitate the
operation of the Dublin Il system. Under the Eurmé&aegulation, Member States must record the fimgegpof all
asylum-seekers and all persons apprehended “inection with the irregular crossing... of the botfdeho are over
14 years old? Thus where a person has moved from Greece to enbtamber State, that Member State will be
able to request Greece to acknowledge respongihitidler Dublin Il based on the fingerprint matcic® Greece
has accepted the request made by the Member &afmnsibility for examining the asylum applicatiaill be
transff,-zrred to Greec@.Greece is then obliged to take back the applif@nthe purpose of examination of his/her
claim:

The Dublin Il Regulation provides that the decistortransfer a person to the Member State resplentib his/her
claim “may be subject to an appeal or review”, vahi&hall not suspend implementation of the trangféess “the
courts or competent bodies so decide on a casadgylmsis if national legislation allows for thi%”.

2. Procedurefor transfer from France under the Dublin |1 Regulation and remedies available against transfer
decisions

In France, an asylum-seeker must approachRtéfectureto request a provisional stay permé#uforisation
provisoire de séjoyrand to apply for asylurf. The Préfectureis in charge of checking, through Eurodac androthe
means, if France or another Member State is refierfsr examining the claim of the concerned asyseeker. If
Eurodac reveals that the asylum-seeker’s fingetprivere taken in another Member State, he/shesigiswith a
notice”® that responsibility for his/her case is being édesed on the basis of the Dublin Il Regulationci$asylum-
seekers are not admitted to the French asylum guveeand, until recently, were not considered elgifor
reception assistanc®,including social benefits and accommodation, whigk available to other categories of
asylum-seekerddowever, the Conseil d’Etat in October 2008cided that asylum-seekers denied access to the
procedure on the basis of Dublin Il should haveeasdo reception assistance pending implementafitive transfer

to another Member Staté.

The Dublin 1l Regulation may also be applied toaaglum claim after the first instance refugee statetermination
body, the Office francais de protection des réfsigitdes apatrides (“OFPRA™has commenced its examination of
the application. In such circumstances, examinaiiche application is interrupted.

If France receives a positive response to a redaestansfer to a State it considers responsibiéeun Dublin I, the
authorities in turn issue the asylum-seeker a aetidenying him/her a provisional stay permit, puseparate
written and motivated decision concerning the tiem® the requested StéfeHe/she may either be asked to travel
by his/her own means to the requested State olasegunder administrative detention in anticipatif transfer.

8 Ibid, Art 10(1). Despite this provision, it is pdsle that responsibility may continue if a Stateiethis asked to accept responsibility does not
challenge the request on the basis that the 12hwdrats expired.

9 European Union: Council of the European UniBauncil Regulation (EC) No 2725/2000 of 11 Decena®0 Concerning the Establishment
of 'Eurodac’ for the Comparison of Fingerprints foe Effective Application of the Dublin Convenfidth December

2000, http://www.unhcr.org/refworld/docid/3f4e40434.htr{fEurodac Regulation”).

0 Eurodac Regulation, Arts 4(1), 8(1).

™ Dublin Il Regulation, Article 16(4)

12 |bid, Article 16(1)

% Dublin Il Regulation, article 19(2).

14 Art. L 741-2 of the code on entry and stay of fgners and on the right to asylurrotle de l'entrée et du séjour des étrangers etrdis d
d'asile hereafter theCESEDA").

5 The notice is valid for 15 days, renewable theegaf

16 Council Directive 2003/9/EC of 27 January 2003rigydown minimum standards for the reception ofasyseekers,
http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?page=search&amp;dedddcfdal4&amp;skip=0&amp;query=Council%20Directiv202003/9/EC%200f%202
7%20January%202003%20laying%20down%20minimum%?26@atals %20for%20the%20reception%200f%20asylum%20seeke

7 Ordonnance n° 332631/332632, 20 October 2PDoian.

8 www.ofpra.gouv.fr/

19 Art. L 723-1 and L 742-2 of theESEDA

20 Art. L 531-1 al. 2 of the€ESEDA




According to French la#, the asylum-seeker in principle has an opportutitgontact a lawyer and to contest the
transfer decision by presenting observations toPtéet In practice, however, such challenges are sufidass
very few cases. Thereafter, such transfer decisioay effectively be challenged only through the esdited
administrative procedure set out in the administegiustice codele référé liberté? This expedited procedtifehas
no suspensive effect as such, but the law reqtheeadministrative judge to deal with it within A8urs. One of the
admissibility criteria of this procedure is the g®ince of “an emergenc§®.In a 2003 decision, the Conseil d’Etat
found that the proposed transfer of an asylum-getek@nother Member State constitutes such an “‘gemey”
which can justify the use of theéféré libérté.?° The other admissibility criterion is the existerde “serious and
manifestly unlawful violation of a fundamental fdzen.”?® The right to asylum, with its guarantees, is coasid to
be such a fundamental freedéhiTherefore, if the judge concludes in the circumesés of the case that the transfer
constitutes a serious and manifestly unlawful violaof a fundamental freedom, the measure maybpended and
the administration requested to issue the appliagmtovisional stay permit for the duration of #semination of
his/her asylum clairf

Transfer decisions taken Byréfecturesn accordance with the Dublin Il Regulation areeafcontested for failure to
respect the obligation to provide informatfdrack of reasonable time to submit observationeratbtification of
the transfer decisioff, respect for the right of family unity or violation of the various deadlines set outlie t
Dublin Il Regulation. More recently, applicants basontested the prevailing conditions for asylumkses in the
State deemed responsible, notably Greece and P8landdate, only administrative tribunals, i.e. loweurts, have
opposed transfers to Greece. The Conseil d’Etatonyrast, has found in two recent decisionisat the proposed
transfer of asylum-seekers to Greece did not comsta grave and manifestly unlawful violation ofumdamental

L Art. L 531-1 al. 3 of the CESEDA

22 Art. L 521-2 of theréféré liberté

2 This procedure was examined by the cou@bremedhin vs. Franca® 25389/05, 26 April 2007. See para. 65 et seq.

24 Art. L 521-2 of the Code of administrative justideccording to art. L 523-1 al. 2, the decisiontioé administrative judge can be appealed
within 15 days before the Conseil d’Etat. The Cdrd&tat is also subjected to a 48 hours deadimenake a decision. In the context of the
référé liberté there are two admissibility condigo there should be a threat to a fundamental dregéind there should be a situation of
emergency. The Conseil d'Etat in its 2003 decikield that in situations where a person is undeulsign to another EU state or to a third state,
situations of emergency may justify the use ofréféré liberté. The emergency as such does ndfjtis¢ suspensive effect.

% Conseil d’Etat,Ministére de l'intérieur ¢/ NikoghosyarOrdonnance n° 262913, 25 novembre 20@3Considérant, d'une pargu'une
décision de remise a un Etat étranger, susceptithi&tre exécutée d'office (...), crée pour son destaiee une situation d'urgence au sens de
l'article L. 521-2 du code de justice administragivalors méme que lI'administration exprime son itibend'en différer I'application effective..».
http://www.legifrance.gouv.fr/affichJuriAdmin.do@@éiction=rechJuriAdmin&id Texte=CETATEXT0000082091 @8R eqld=1521264578&fast
Pos=1

26 The French expressiondstteinte grave et manifestement illégale a unertdbfondamentale».

?" In France, the constitutional value of the righasylum derives from Article 4 of the preambletie 1946 Constitution, incorporated into the
1958 Constitution.

28 The administrative judge took such a decisionTinibunal Administratif de Parisianagha Hossaine&7 July 2009, Ordonnance n° 911567/9;
Tribunal Administratif de Cergy Pontoisélpha Oumar Barry28 May 2009, Ordonnance n° 0905925.

2 Article 3(4), Dublin Il Regulation. See ConseilEtat, Chermykhanav30 juillet 2008, Ordonnance n° 31376 Considérant, d'autre part,
gu'aux termes de l'article 3 du réglement (CE) 43/2003 du Conseil, du 18 février 2003 : « (...).d.demandeur d'asile est informé par écrit,
dans une langue dont on peut raisonnablement sepppsl la comprend, au sujet de I'application giésent reéglement, des délais qu'il prévoit
et de ses effets »gu'il ne résulte pas de l'instruction que M. et Mmk aient été informés par écrit dans une langue iigicomprenaient des
conditions d'application du réglement, de ses délait de ses effets ; gu'ainsi, faute d'avoir mis leequérants a méme de bénéficier des
garanties procédurales prévues par le paragraphdedl'article 3 du réglement (CE) n° 343/2003 du Gil, du 18 février 2003, le préfet de la
Loire-Atlantique a porté une atteinte grave et méstement illégale a la liberté fondamentale quenstitue le droit d'asile(...). »
http://www.legifrance.gouv.fr/affichJuriAdmin.do@@éiction=rechJuriAdmin&id Texte=CETATEXT00001927904&8Reqld=1164869490&fast
Pos=1

%0 Conseil d’EtatDociey, 6 mars 2008, Ordonnance n° 31391%5Considérant, d'une part, que si M. A soutienil gqa pas été mis & méme de
bénéficier des garanties prévues par l'article 8181 du code de I'entrée et du séjour des étrangieds droit d'asile, notamment en raison de la
circonstance que lui auraient été notifiées simmétament ces garanties et la décision fixant la Peédogomme pays de réadmissidmessort des
piéces du dossier qu'il lui a été indiqué, en larguusse, par des documents qui lui ont été remised effet ou par le truchement d'un
interprete, la nature de ces garanties, qu'il luiété laissé le temps nécessaire pour présenteobesrvations et qu'il a pu faire prévenir un
parent résidant en France et son conseil ; qu'ain& procédure de réadmission n'est entachée d'aueurrégularité sur ce point(...) ».
http://www.legifrance.gouv.fr/affichJuriAdmin.do@éiction=rechJuriAdmin&idTexte=CETATEXT00001839747@&Reqld=1843850113&fast
Pos=1

% Conseil d’Etat, 3 June 2005, n° 281001,
http://www.legifrance.gouv.fr/affichJuriAdmin.do 2#ction=rechJuriAdmin&id Texte=CETATEXT00000821477f6&tReqld=484555406 &fast
Pos=1

32 For Greece, Tribunal administratif de Paflapagha Hossaineel7 July 2009, Ordonnance n° 911567/9; Tribunahiagtratif de Cergy
Pontoise Alpha Oumar Barry 28 May 2009, Ordonnance n° 0905925. In thesedeasions, the administrative tribunals relieder alia, on
UNHCR'’s position of 15 April 2008 on the returnadylum-seekers to Greece under the Dublin regulatial various documents of the Council
of Europe, such as the Hammarberg report followiisgvisit to Greece in December 2008 or the repbthe Committee for the Prevention of
Torture of June 2009. For Poland ; Conseil d'Hiatgiey, 6 mars 2008, Ordonnance n° 313915.

3 Conseil d’Etat,Rayis Ahmadzay20 September 2009, Ordonnance n° 332309 and CahEeat, Malang Jan Pashe30 September 2009,
Ordonnance n°® 332310.




freedom. To reach this conclusion, the Conseil atEbund that the applicants had contested the Kcasglum
system only in general terms and that, in any c@segece is party to the 1951 Convention and theofiean
Convention on Human Rights. However, in tB®ciev decision, the Conseil d’Etat conducted a thorough
examination of the Polish asylum practice with redgeo Chechen asylum-seekers, particularly withardgo the
issue ofnon refoulementin order to determine whether the implementatibthe transfer would constitute a grave
and manifestly unlawful decision violating a fundamtal freedoni? It concluded that the Polish practice with regard
to Chechen asylum-seekers offered all the necegsanantees.

The caselaw reveals that varying approaches hagre taken by the courts in considering whether tspsnd
transfers under Dublin II, both in the lower coustsd in the Conseil d’Etat. In some cases, thetedwave been
prepared to examine in detail the procedures aaiul tperation in other Member States before degidin the
lawfulness of a transfer - including in the casefposed transfer to Poland under Dublin Il whigs challenged
before the Conseil d’Etat. In others, including tBenseil d’Etat’'s decision regarding Greece, aifigantly less
extensive review of the situation has been undertalobserving only that the country is a party étevant
international or regional Conventions, without ahing the implementation of these Conventions toed
availability in practice of access to protectiorotigh the asylum procedure.

3. Thelegal status and situation of asylum-seekersin Greece, including under Dublin 1
3.1 Risk of return to persecution or serious human rights violations
3.1.1 The non-refoulement principle

The obligation of States not to expel or retuefdquler) a person to territories where his or her lifdreedom would
be threatened is a cardinal protection principlshened in Article 33 of the 1951 Convention. Inddidn,
international and European human rights law praithie return of a person to a risk of torture angl, inhuman
or degrading treatment or punishment. The dutytmotfoule applies, inter alia, to asylum-seekers whose staas
not yet been determined. It encompasses any meatitibeitable to a State which could have the éfféeeturning
a person to the frontiers of territories wheredriser life or freedom would be threatened, or whwes or she would
risk persecution. This includes refusal of entrshetborder, interception and indireefoulement®

The Dublin Il Regulation is predicated on a prestiampthat other Member States will respect thetsghf asylum-
seekers who are deemed to be their responsikilitg, will examine their claims in a fair and effeetiprocedurd®
However, in the case of Greece, UNHCR has statadpttoblems in respect of access to and qualithefGreek
asylum procedure, combined with inadequate recemonditions, may give rise to the risk refoulement Greek
practice may also lead to the removal of people wiay to countries where they may be at risk of g@rgon or
serious harm (“chaimefoulement) The prohibition of indirect or “chainefoulemenit has been recognized by the
Court in its decision inT.l. v. the United Kingdonand reiterated in thébdolkhani and Karimnia v Turkey
judgment’ It is against this background that UNHCR has revemded that governments refrain from returning
asylum-seekers to Greece under the Dublin Il Reigui2®

34« (...) il ressort des piéces du dossier que si, conermmeléve M. A en défense, I'entrée de la Polatzmes I'espace Schengen ne saurait par
elle-méme avoir une quelconque influence sur lesrd@es accordées aux étrangers sollicitant I'asilens cet Etat-membrdgs autorités
polonaises paraissent, en I'état de l'instructiooffrir des garanties qui assurent aux demandeurssile, qui ne sont nullement privés de
liberté, la possibilit¢é de demeurer dans cet Etattétmps que leur demande d'asile soit examinéewgtfont obstacle, lorsque la qualité de
réfugié ou une autre forme de protection leur esiconnue, a un refoulement vers leur pays d'origimeéme via un pays tiersque, dans ces
conditions, en jugeant que l'arrété du 19 févriep& du préfet de Tarn-et-Garonne portait au drath. A une atteinte grave et manifestement
illégale a son droit de solliciter le statut deugfé, le juge des référés du tribunal administrdéf Toulouse a commis une erreur de droit (...) ».
% See UNHCR, Note on international protection, 1pt&mber 2001, A/AC.96/951, pp. 5-6,
http://www.unhcr.org/refworld/docid/3bblc6cc4.htrSee also Summary Conclusions: The Principle af-Refoulement, June

2003, http://www.unhcr.org/refworld/docid/470a33b00.ht'8ke also UN High Commissioner for Refugees,ahd the United Kingdom.
Submission by the United Nations High CommissidoeRefugees, 4 February 2000, Appl. No. 43844/98,
http://www.unhcr.org/refworld/docid/42f7737c4.html

% See Dublin Il Regulation, Recitals 4, 5, 12 andArf. 3(1) et seq.

S7T.1. v United Kingdom?7 March 2000, Appl. No. 43844/98, in which theu@iestated that “the indirect removal in this cesan intermediary
country, which is also a Contracting State, dodsaffect the responsibility of the United Kingdomensure that the applicant is not, as a result
of its decision to expel, exposed to treatmentreontto Article 3 of the Convention.” See also KSRv. United KingdormAppl. No. 32733/08, 2
December 2008, as well asAbdolkhani and Karimnia v. Turke22 September 2009, Appl. No. 30471/08, para8®88-

38 UNHC Position on the Return of Asylum-seekers tege under the Dublin Regulation, April 2088p://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?page=search&amp;deeif05bde42&amp;skip=0&amp;query=UNHCR%20position%#®20the%20return%2
00f%20Asylum%20seekers%20t0%20Greece%20under%2@0iedblin%2011%20Regulation




3.1.2 Accessto asylum for peoplereturned to Greece under Dublin |1

Despite some recent improvements in access torasyhocedures for people returned to Greece undéfibu,
such access is not always guaranteed. Moreoven forethose who are able to enter or re-enter thdum
procedure, there are concerns that people whaaredd of international protection may not be raecsed as such,
due to problems in the operation of the Greek asyhrocedure. Dublin transferees furthermore faee same
problems as other asylum-seekers with regard tesscto reception assistance. Reception conditi@nsaa in line
with the minimum standards required by internaticstandards, including EC legislatidhThe inadequacies in
reception conditions are such that they may hindg@revent asylum-seekers from effectively pursuhwegr claims.

3.1.2.1 Access to asylum procedures

Persons transferred to Greece under Dublin Il (idiclg those who previously applied for asylum ire&@re and
those who have not done so) face problems whichhimader or preclude their efforts to register (@register) their
applications for asylum.

According to the process in place since 2008, Dutpinsferees (including those who previously agpfor asylum
in Greece, as well as those who hadfatre detained for up to 24 hours at the airpothevit any detention order.
Thereafter, the transferee is released with a@aibtice informing him/her to appear at the Cémadice Asylum
Department (Petrou Ralli, Athens) within three dayrder to declare his/her address, and to receidate for
his/her asylum interview, and to request a “pinkdtaconfirming that s/he is lawfully present inetltcountry as an
asylum-seeket!

The obligation to submit a claim (or report in cention with a previous claim) at Petrou Ralli expo®ublin I
transferees, like other asylum applicants in Gregxeaignificant problems of access to asylum pdaces. Some
90% of asylum applications in Greece are lodgd@estou Ralli, as even greater obstacles exist élemnin Greece
to registration of claim& Those seeking to register at Petrou Ralli must imdengthy queues, and may be obliged
to return repeatedly over periods which can stréchmonths before being able to file their clairRer Dublin I
transferees, it may thus prove impossible to regigithin the strict three-day time limit. Asylunlagnants must
show proof of an address in Greece in order todrenjited to enter the building where claims ardsteged; and
given the difficulties asylum-seekers face in semaccommodatioft this requirement also proves impossible in
practice for many people to fulfil. Moreover, regition staff, who are police personnel, are insight in number
and inadequately trained in asylum issues. Thestaodles further hinder access to the process aad tffective
claim examinatior?

3.1.2.2 Access to procedural safeguards

To benefit from the rights accorded to them undgernational refugee law, asylum-seekers must laacess to
territory and to procedures in which the validitfytbeir claims can be assessed. These essentiggpisites for
refugee protection have been underlined by the Géessembly of the United Nations and by the Exeeu
Committee of UNHCR? In addition, asylum claim determination processé®uld entail basic procedural
safeguards which apply to any request for inteomati protection, including the right to a fair amdpartial

3% Reception Conditions Directive, op. cit.

% people who did not previously file asylum applisas in Greece may be transferred to Greece ogrthends, among others, that Greece has
been deemed responsible on the basis of proofghrBurodac or otherwise that they entered the Eddjirarly via Greece before; or that s/he
held a Greek visa or other residence document {PulRegulation, Articles 10, 9 respectively).dnch cases, if such persons subsequently
claim asylum in Greece after transfer, they aratée as new claims.

“! The “pink card” documents the registration of aglam claim and as such provides proof for the @otdlegal residence. The issuance of the
"pink card" is provided for in art. 5 of PresidetDecree 220/2007 (Official Gazette A' 251/13.002) on the minimum standards for the
reception of asylum-seekers.

42 See Written Submission by the Office of the Unidations High Commissioner for Refugees in the Qd&harifi and others v Italy and
Greece(Application No. 16643/09)

43 See 3.1.2.3 below; and Annex 1, for cases of pemhb have been unable to file claims becauseatility to show proof of address.

44 See, UNHCRGIlobal Consultations on International ProtectionifthTrack: Asylum Processes (Fair and Efficient lasy Procedures)31

May 2001, EC/GC/01/12, para. 28tp://www.unhcr.org/refworld/docid/3b36f2fca.html

4 See for example, GA/52/132, PB 13 of 12.12.199%echtive Committee Conclusion No. 81 (XLVIII) paréh) of 17 October 1997;
Conclusion No. 82 (XLVIII) para. (d)(iii) of 17 Oaber 1997; Conclusion No.85 (XLIX) para. (q) of @t@ber 1998; Conclusion No. 87 (L)
para. (j) of 8 October 1999; Conclusion No. 93 ublaras (a), (b)(i) and(ii) of 8 October 2002. .




examination by a competent authority, a right eesonal interview, to submit evidence and to &ecéfre remedy,
among other elements.

Dublin transferees are exposed to the same risketleer persons arriving in Greece and seeking t@imb
international protection. Pink card holders, inghgdthose transferred to Greece under Dublin, ateerempted in
practice from arrests, including group arrests‘(ound-ups”) which have taken place in Athens aatt&s, among
other places, followed by summary deportatitihey are furthermore exposed to the same longngaiteriods as
other asylum-seekers in Greece before decisionmade on their asylum claims.

Protection rates remain extremely low in Greece20®8, 0.05 percent of cases decided at first fmcstavere
afforded protectiof® The figure of 0.05 percent at first instance i®@@iverges significantly from practice at first
instance in other EU Member States which receiw@laily large numbers of applications. By companisin the
five countries (Sweden, France, the U.K., Germard/léaly) which, along with Greece, received thgést number
of applicants in Europe in 2007 (2008 recognitimufes not available), the average protection aatérst instance
was 39.49%67

The asylum procedure in Greece generally suffemn frack of resources at all levels. UNHCR has olebithat
properly trained interpretéfsand sufficient administrative support are lackifige procedure — including the taking
of decisions on claims - is implemented by polieespnnel, who have not received adequate trainirgpable them
to conduct asylum interviews or reach well-arguest fnstance decisions.

The quality of first instance decisions is gengralbor. Decisions reviewed recently by UNHCR did imelude any
reference to the facts or to country of origin immfiation, nor detailed legal reasoning. The reaseengfor rejection
was usually a standard phrase, referring to ana@nanmotivation for leaving the country of origimhis standard
reasoning was used in the large majority of caseently examined by UNHCR, including those of aggpiits
originating from countries in conflict which gentzdarge numbers of refuge®sin 2007 research on asylum
decision-making in the EU, UNHCR identified furthgroblems in the Greek refugee status determination
procedure, based on which UNHCR concluded thatldiens of people in need of international pro@etinay not
receive a fair and effective examinatfn.

3.1.2.3 Access to reception assistance
Dublin transferees, like other asylum-seekers ieeGe, are exposed to unsatisfactory reception tonslj including

extremely limited access to accommodaffotINHCR has recorded a number of cases, includingutiierable
Dublin transferees, such as persons with mentaltth@aoblems and a female victim of trafficking, &rfe no

46 See, UNHCR@GIlobal Consultations on International ProtectionifthTrack: Asylum Processes (Fair and Efficient lasy Procedures)31

May 2001, EC/GC/01/12, para. 28tp://www.unhcr.org/refworld/docid/3b36f2fca.htrfor detailed analysis of procedural guaranteds an
standards as required to ensure compliance wighniational protection obligations in the Europeamod context, see UNHCR, Provisional
Comments on the Proposal for a Council Directivévimimum Standards and procedures in Member SfateSranting and Withdrawing
Refugee Status (Council Doc 14203/04, Asile 64 Bio®ember 2004) available dtttp://www.unhcr.org/refworld/docid/42492b302.html

47 See annex 2. In three cases (9, 12 and 16) ¢he &7 cases documented by UNHCR, registered asytiekers were amongst those deported.
“8 The “protection rate” is percentage of positiveigiens for both refugee status and subsidiaryepiimn against the total number of decisions
for a given period. Amongst the rejected cases ®gi@5 asylum applications lodged by Iragis. InEueopean Union as a whole, the average
protection rate for Iragis stood at around 70% anynEU Member States for 2008. Similarly, 1,809w@syapplications lodged by Afghans and
Iragis were rejected. In the European Union as aleylthe average protection rate for Afghans at firstance stands at approximately 50%. For
both nationalities, in Greece the protection rads @% in 2008, or in other words: no Iragi or Afgltase was given a positive decision at first
instance. See UNHCR statisticshétip://www.unhcr.org/pages/49c3646c4d6.html

4% Source: UNHCR Statistical Yearbook (200tip://www.unhcr.org/4981b19d2.html

50 problems resulting from the lack of competentrimieters are described in detail in Human RightscWaStuck in a revolving door”, p. 99 -
101.

%1 See UN High Commissioner for Refugeasylum in the European Union. A Study of the Impteation of the Qualification Directive
November 2007, p. 31-34ttp://www.unhcr.org/refworld/docid/473050632.ht@lbservations of interviews and reviews of decisiand case-
files by UNHCR in 2009 have confirmed that the dissd practices have not changed.

52 “As a result of the considerable deficienciethia recording of decisions, interviews and the gaitiy of information related to applications in
Greece, the research was not able to utilize e@teeisions or case files in order to discern Ig@gattice in Greece. Indeed, it was not possible to
verify from the case files whether Greek legislatieas being applied at all, let alone the provisiohthe Qualification Directive”.

UN High Commissioner for Refugeessylum in the European Union. A Study of the Impleation of the Qualification Directivd&ovember
2007, p. 33, 3Mttp://www.unhcr.org/refworld/docid/473050632.html

%3 For asylum-seekers who are not detained, UNHCRobserved that an insufficient number of placesaagglable in under-resourced, mainly
NGO-run centres across the country. As a resuielaumbers of asylum-seekers are homeless anligetremely poor conditions, with no
social support from the State. Lack of monitoriygtee authorities, lack of standardization amoregurious facilities and of appropriate
counselling contributes to many cases where retsdireiuding minors, leave the centres and disapafter a short stay.




accommodation was offeréidespite the fact that the few available placeskape for vulnerable cases or families.
Single men, among many others, are generally deatedmmodation, and often end up sleeping in parks
abandoned houses. In addition to the cases repoytedNHCR?® according to the transcripts of interviews reparte
by the Austrian Red Cross and Caritas Ausftianly one out of 14 Dublin transferees interviewiadGreece
managed to receive accommodation in a receptiotrecemanaged by a non-governmental body, the HellBed
Cross®’ The others were left unassisted and ended upglieinthe streets, in parks, in public gardenspinaoned
houses or in overpriced and overcrowded sharedsobm

3.1.3 Refusal of entry and removal from Greeceto Turkey

UNHCR also has significant concerns regarding tteetice of removals from Greece to Turkey, inclgdmany
conducted outside the framework governing suchrmstunder Greek law. During the summer of 2009, UNHCR
observed an increase in group arrests by the Grelte in, amongst other places, Athens and Pafodeywed by
deportation to Turkey.

Annex 2 lists 27 cases of deportation or attempigbrtation that took place between April 2008 &egitember
2009. The list is based on the testimony of afédtelividuals (obtained in interviews conducted BMHCR at
border areas and in detention facilities), and eports from UNHCR partners, including non-governtaen
organisations. In all cases, the persons were gubséy located, either in Turkey; in Greece, afterew attempt to
reach the European Union; or in their countrieongin after onward removal from Turk&y.While no Dublin
transferees were included in documented cases mfridion from Greece to Turkey, there are no safeds in
place and Dublin transferees are not exempted Baoh practices. To the police implementing arreBighlin
transferees cannot be distinguished based ondbeirmentation from other asylum-seekers, and aieakposed to
the same risk of removal. Three of the recorde@sasvolved deportation of registered asylum-ses®ein one
case, the individuals were asylum-seekers whosenglavere not registered in Greece, despite intdiwes by
UNHCR and other agenciés.

UNHCR made written interventions with the Greekhauities in 11 of the 27 cas&5As of the date of this
submission, the Ministry of Interior, via local aentral police authorities, had responded to sixtludse
interventions. Responses include: (a) denials thash-backs” are taking place; (b) claims that tersons
reportedly removed were in fact released with &patotice to leave the country within 30 days; &rjdstatements
that transfers of people to Turkish authoritiesrfrGreek detention facilities in border areas wemndentaken to
reduce congestion in those facilities.

3.2 Effective access to remedies at domestic and international levels for asylum-seekerstransferred to Greece,
including from the European Court of Human Rights

3.2.1 Accessto effectiveremediesagainst asylum decisions

The minimum procedural requirements that Statest presvide to ensure fulfilment of their refugee feation
obligations, as described abdiénclude the right to an effective remedy againsegative decisioft.

% Annex 1,cases 3, 6 and 7

5 Annex 1, case 8

56 Austrian Red Cross and Caritas Austria, “The Sitmeof persons returned by Austria to Greece uttieDublin Regulation. Report of a joint
Fact-Finding Mission to Greece May'23 28" 2009”, p. 50-81.

57 Out of the eleven reception centres in Greeceghwhifer 811 places in total, four are State-runereas the others are run by non-
governmental organisations.

8 According to the transcripts of interviews repdrie the report of the Austrian Red Cross and @srtustria, op. cit.

% The legal framework referred to here is the Agreenbetween the Hellenic Republic and the Repuiliturkey on cooperation of the
Ministry of Public Order and the Ministry of Interiof Turkey on combating crime, especially tesotj organized crime, illicit drug trafficking
and illegal immigration, Law 1926 of June 27, 2@0H the Greek Migration Law, 33-86-2005.

%0 See Annex 2, case 14 and case 24.

1 Annex 2, case 9, case 12, case 16.

62 See Annex 2, case 24.

% When determining whether or not to make a writtgervention, UNHCR considers, amongst others)dfallegations of deportations
potentially resulting imefoulementre well-substantiated by credible sources, sipé@t of the case, including profile and vulnelighband

other considerations.

¢ See section 3.1.2.2 above.

% All asylum applicants whose claims have been dedliadmissible or rejected on the merits shoaleeithe right to at least one full appeal or
review by a body that is independent of the finsttance decision-making authority, and the righietoain in the country for the duration of the
appeal proceedings. See footnotes to 3.1.2.2. éUtINHCR “reiterates the need for applicants teeh@ genuine opportunity to raise and have

7



In Greece, rejected asylum applicants in genexdd iaformation on the right to appeal and procebsteps they
must take to exercise this right. Processing tioreappeal are very long. Large backlogs of oveD@R2 cases exist
at second instan¢é.

In July 2009, Presidential Decree (PD) 81/2008troduced a number of changes which, in UNHCR'seasment,
further undermine the quality of the asylum proaedoy removing important safeguards. With this Recrasylum
decision-making at first instance is decentralized53 police directorates across the country. By émd of
September 2009, less than a quarter of the Advi€mmymittees for first instance refugee status ddteation by

Regional Police Directorates had been establishddhad started to function. These directorates femiag serious
difficulties, including lack of expertise and traig for this new task, interpretation services, atininistrative
support. Legal aid for the applicants is also lagki In UNHCR’s view, these decentralized diredtesaare unlikely
to be able to overcome existing challenges arouadagement of their workload and quality of decigiaaking,

based on the limited investment of resources argtiitbn which has provided to them thus far.

The former decision-making body at second instdrasebeen abolished under this new legislation, vimitoduces
in its place a limited right to seek judicial rewidefore the Council of State. For appeal caseshvvere pending at
the time the changes took effect, the previous algpeommittees were downgraded from decision-makng
advisory bodies, with the Alternate Minister of RabOrder as the decision-making authority. In UNRIE
assessmenit, these measures jeopardize the right to an eftecéimedy. As safeguards ensuring a fair and efficie
adjudication of claims are not in place, UNHCR Higxlined to participate in the Advisory Committdes the
examination of the asylum claims at first instaaod in the Advisory Appeals’ Committees for the rakaation of
the large backlog, which have yet to be establiShed

3.2.2  Accesstothe mechanism of Interim Measuresfrom the European Court of Human Rights

In Greece, asylum-seekers and other foreignersotidvave access to state-funded legal assistandethare is a
very limited number of NGOs with notable and infitial advocacy activit} who might also be in a position to
provide such legal help. UNHCR considers that theditions described abofewhich hinder or prevent asylum-
seekers pursuing their protection claims - inclgdiack of access to information on legal rightsjrtierpretation,
and to reception conditions which could enable thiersubsist during the process, among other thingse also
likely to create obstacles to the pursuit of re¢udsr interim measures or applications to the Baem Court of
Human Rights.

4, Risk of expulsion from Turkey
Persons who may be in need of international primiectsk being expelled from Turkey to countriesend they may

face persecution or other forms of serious harnthénattached Annex 3, UNHCR has referred to in&drom it has
received about cases in which people wishing t& asglum, or who had been recognised by UNHCR fagees in

considered any reasons which could preclude theipval to another state under on ‘safe third cqugtounds, before removal takes place.
There should also be an effective remedy whiclxés@sable in practice against a negative decisamed on this “safe third country” rule.” UN
High Commissioner for RefugeddNHCR Provisional Comments on the Proposal for ai@il Directive on Minimum Standards on Procedures
in Member States for Granting and Withdrawing Retu§tatus (Council Document 14203/04, Asile 68,dévember 200410 February

2005, http://www.unhcr.org/refworld/docid/42492b302.htrt{ii) If the applicant is not recognized, he skibbe given a reasonable time to
appeal for a formal reconsideration of the decis@ither to the same or to a different authoritiether administrative or judicial, according to
the prevailing stem. (vii) The applicant shouldgezmitted to remain in the country pending a deaisin his initial request by the competent
authority referred to in paragraph (iii) above,asd it has been established by that authorityhibaequest is clearly abusive. He should also be
permitted to remain in the country while an apgea higher administrative authority or to the dsus pending.” UNHCR, ExCom Resolution
No. 8 (XXVIII) — 1977 — Determination of Refugeeafits, UN High Commissioner for Refuge€bematic Compilation of Executive Committee
ConclusionsAugust 2009, 4th edition, available http://www.unhcr.org/refworld/docid/4a7c4b882.html

% As at 31 July 2009, reported by the Ministry afehior.

7 Presidential Decree 81, modifying Presidentiali®e®0/200, on transposition into Greek Legislatib@ouncil Directive 2005-85-EC,
minimum standards on procedures in member stateggdoting and withdrawing refugee status, OffiGalzette A/99/30 June 2009.

% See press release 09/32, “UNHCR will not partigipa the new asylum procedure in Greece unlesstsiial changes are made”,
http://hosting01.vivodinet.gr/unhcr/Press_Rel/02en3 pdf

% See press release 09/32, previous footnote. Aadfluly 2009, the backlog on appeal was of 42GE0fs. The first instance backlog stood at
6,145. These figures do not reflect the large numbepersons intending to seek asylum but who matdeen able to register their applications.
0 Supranational rights litigation, implementatiordahe domestic impact of Strasbourg Court jurispnae: A case study of Greece » Dia
Anagnostou and Evangelia Psychogiopoulou, JurisfaAMEP, p. 7.
http://www.juristras.eliamep.gr/wp-content/uplo@f¥J8/09/casestudygreece.pdf

L See section 3.1.2 above




Turkey or in other countries, were removed, or appe have been removed, from Turkey to countrieere they

are or could be at risk of persecution or sericarsrh) or of further removal to such a country. Tinidudes cases
involving asylum-seekers who had been expelleduddy from Greece; and from Turkey directly to atbeuntries

where they feared persecutith.

In the case of a person who might previously haenkexpelled from Greece to Turkey, and from Tuidiegctly or
indirectly to his/her country of origin, s/lhe woub@ likely to be at risk of being expelled to fgmersecution or
serious harm once more. This might constitute angtelement for consideration in assessing wheshen a person
would qualify as a refugee.

5. International protection needs of asylum-seekersfrom Somalia

Annex 4 contains UNHCR’s summary assessment otdindlict and high levels of violence currently padsnt in
Somalia, including in South/Central Somalia and Eidighu in particular.

UNHCR notes that the generalized violence assatiaith confrontations between armed groups in S@ehtral
Somalia is a major cause of displacement. All partiisregard basic principles of international huitagian law,
such that the civilian population bears the brunthe fighting. This violence which characterizég ttonflict has
sparked waves of displacement, including outwacavdl towards and through Yemen, among other places.
Mogadishu in particular, parties to the conflicpepr to have no regard for the safety of civiliansonducting the
war, in clear violation of international humanitariand human rights principles.

Persecution is often at the core of the violena®sscthe country. People associated with diffepeiitical and
military elements are at risk from opponents, veiliances and patterns of persecution shiftindhasconflict moves
and evolves. Persecution also occurs on the baSsrali social norms and structures, which cagetamembers
of minority clans, among other excluded groupsteStaents are not able or willing to provide prttecto such
people in Somalia today.

These factors, among other elements of the situadescribed in Annex 4, mean that many asylaimeints
from Somalia are in need of international protectioncluding notably members of the civilian popida of
Mogadishu as well as others at risk of persecutienause of their individual or group profif@SUNHCR thus
considers that the expulsion from European StateSomalis who wish to seek international protectiausithout
effective access to a fair claim determination, cagate a risk ofefoulement

6. Conclusion

In UNHCR'’s view, based on observation of currene& asylum law and practice, it is not assured éisgtum-
seekers transferred to Greece under the Dubliregjufation will have access to the asylum procedore, fair and
effective examination of their claims, to the grahprotection where needed, or to an effectiveadyn UNHCR’s
observations have also confirmed the risk thatumsydeekers, including those transferred to GreadeDublin II,
may be expelled from Greece to Turkey. Consequettityrisk of expulsion to a territory where thegyrbe at risk
of persecution or serious harm cannot be excluded.

UNHCR considers that at present the procedure ubdblin Il as implemented in France would allow thensfer
to Greece of asylum-seekers who are not assureit arfd effective examination of their claims ine&ce This
conclusion is based on the varying approaches takémench courts in considering the lawfulnessuath transfers.

In the case of asylum-seekers from Somalia, UNHGRSiclers that practices which would deny their ssde fair
and effective asylum procedures, and potentialadléo their removal to Somalia or other countridsere they
might face expulsion to Somalia, may be at variamitle the principle ohon-refoulement

UNHCR, October 2009

2 These risks were also highlighted in the recertothani and Karimnia v Turkey judgment, where @wurt unanimously ruled that there had
been a violation of article Zbdolkhani and Karimnia v. Turke22 September 2009, Appl. No. 30471/08, para8®B&ee alsd.l. v United
Kingdom 7 March 2000, Appl. No. 43844/98, in which theu@astated that “the indirect removal in this cesan intermediary country, which is
also a Contracting State, does not affect the respility of the United Kingdom to ensure that tgplicant is not, as a result of its decision to
expel, exposed to treatment contrary to Articld e Convention.” See also K.R.& United Kingdormf\ppl. No. 32733/08, 2 December 2008.
3 Regarding clan-related conflict and indiscrimingtlence, se&alah Sheekh v Netherland4 January 2007.



