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INTEREST OF AMICcUS CURIAE

The United Nations High Commissioner for Refugdeg¢inafter UNHCR] has a
direct interest in this matter as the organizagatrusted by the United Nations General
Assembly with responsibility for providing intermanal protection to refugees and others
of concern, and together with Governments, for sgekermanent solutions for their
problems. Statute of the Office of the UNHCB.N. Doc. A/IRES/428(v), 1 (Dec. 14,
1950). According to its Statute, UNHCR fulfils nsandate byinter alia, “[pJromoting
the conclusion and ratification of internationaheentions for the protection of refugees,
supervising their application and proposing amemdmthereto” Statute of the Office of
the UNHCR U.N. Doc. A/IRES/428(v), 1 8 (Dec. 14, 1950). UGIRIs supervisory
responsibility is also reflected in both the Prelmbnd Article 35 of the 1951
Convention Relating to the Status of Refugéely 28, 1951, 19 U.S.T. 6259 [hereinafter
1951 Conventioh and Article 1l of the 196Protocol Relating to the Status of Refugees
Jan. 31, 1967, 606 U.N.T.S. 267 [hereinafi®67 Protocol, obligating States to
cooperate with UNHCR in the exercise of its mandatel to facilitate UNHCR's

supervisory responsibilities.

In 1968, the United States acceded to the I@@®focol which incorporates by
reference all the substantive provisions of thell@snvention Congress passed the
1980 Refugee Act with the explicit intention torigithe United States into compliance
with its international obligations under the 195&nventionand 196 7/Protocol United
States courts have an obligation to construe fédéaitutes in a manner consistent with
United States international obligations whenevessgme.Murray v. Schooner Charming

Betsy 6 U.S. 64, 118 (1804).



The views of UNHCR are informed by almost 60 yesfrexperience supervising
the treaty-based system of refugee protection ksti@d by the international community.
UNHCR provides international protection and dirassistance to refugees throughout
the world and has staff in some 120 countrieshalt twice received the Nobel Peace
Prize for its work on behalf of refugees. UNHCRiserpretation of the provisions of the
1951 Conventionand its 1967/rotocol are both authoritative and integral to promoting
consistency in the global regime for the protectbbrefugees.

This case involves the interpretation of the re&ugiefinition in the 1951
Conventionand its 1967Protocol as implemented in United States law at section
101(a)(42) of the Immigration and Nationality ACINA”), 8 U.S.C. § 1101(a)(42). As
such, it presents questions involving the essemiietests of refugees within the mandate
of the High Commissioner. Moreover, UNHCR antitgsathat the decision in this case
may influence the manner in which the authoritie®ther countries apply the refugee
definition. The issue presented, the interpretatd “membership of a particular social
group,” is one of national significance and hasnb#e subject of a number of high-
profile immigration appeals. UNHCR has particightess Amicus Curiae in six such
cases:Granados Gaitan(No. 10-1724) in the Eighth Circuizonzalez-Zamayoa V.
Holder (No. 09-3514) in the Second Circu@rellana-Monson v. HoldefNo. 08-60394)
in the Fifth Circuit; Valdiviezo-Galdamez v. HolddNo. 08-4564) and.E. T.-E. v.
Holder (No. 09-2161) in the Third Circuit; anDoe v. Holder(No. 09-2852) in the

Seventh Circuit.



SUMMARY OF THE ARGUMENT

The Immigration Judge granted the claim below fiwgdithe Respondent had
established membership in a particular social grocfuding an express determination
that the particular social group is “cognizable’thre society in question, “well-defined”,
and “not indeterminate or too vague.” In its brtef the Board, the Department of
Homeland Security (“DHS”) challenges these concdlnsi by the Immigration Judge
asserting that the group is not “socially visiblarid relying for support of this view on
Matter of E-A-G; 24 I. & N. Dec. 591 (BIA 2008). IMatter of S-E-G-24 |. & N. Dec.
579, 586, the companion caseHeA-G- and several preceding decisions, in particular
Matter of C-A, 23 I&N Dec 951, 959 (BIA 2006), The Board inacmely cited the
UNHCR Guidelines on International Protection: “MeprBhip of a Particular Social
Group,” Within the Context of Article 1A(2) of ti®51 Convention and/or its 1967
Protocol Relating to the Status of RefugdésN. Doc. HCR/GIP/02/02 (May 7, 2002)
[*UNHCRGuidelines or “Social Group Guideliné€ksin support of its “social visibility”
requirement. Matter of S-E-G-at 586;see also, e.g., Matter of C-A23 I&N Dec. 951,
959 (BIA 2006). In UNHCR’s view, the Board’s inpeetation of theGuidelinesis

incorrect.

The requirement of “social visibility” to identifya social group is not in
accordance with the text, context or object angppse of the 195Conventionand its
1967Protocol, nor with thetUNHCR GuidelinesSignificantly, the Board’s imposition of
the requirement of “social visibility” may resulh irefugees being erroneously denied

international protection and subjectedr&foulement—return to a country where their



“life or freedom would be threatened”—in violatiaf United States’ obligations under

Article 33 of the 195Tonventiont

As articulated in th&JNHCR Guidelines there are two separate, alternative tests
for defining a particular social group: the “praest characteristics” approach and the
“social perception” approach. The “protected chtemastics” approach reflects the
Board’s longstanding test first articulatedNratter of Acostal9 I. & N. Dec. 211, 233
(BIA 1985),overruled in part on other groundslatter of Mogharrahi 19 1. &. N. Dec.
439, 447 (BIA 1987), and examines whether the sgr@up members share a common
characteristic that is either immutable or so fundatal to their identity or conscience
that they should not be required to change it. Tuoxial perception” analysis is an
alternative approach to be appliealy if a determination is made that the group does
possess any immutable or fundamental charactesisticl examines whether the social
group is nevertheless cognizable in the societguestion. Neither approach requires
that members of a particular social group be “dhyciasible” or, in other words, visible
to society at large. In any event, the proposeglasgroup in this case may very well

meet the “particular social group” ground undeheitapproach.

In this brief, UNHCR will address the legal basis éstablishing eligibility for

refugee protection based on membership of a p#atisocial group.

! The United States’ obligations under Article 33tloé 1951Conventionderive from
Article 1(1) of the 1967Protocol which incorporates by reference Articles 2 thio3g
of the 1951Convention For the text of Article 33, see noteirira.

2 UNHCR submits this brief amicus curiae to provigigidance to the Court on the
relevant international standards and not to offer opinion on the merits of the
applicant’s claim.



ARGUMENT

I. THE U.S.IsSBOUND BY THE 1951CONVENTION AND 1967PROTOCOL
RELATING TO THE STATUS OF REFUGEES.

Article VI of the United States Constitution statest treaties the United States
has acceded to “shall be the supreme law of thet"laAs such, the courts are bound by
United States treaty obligations and have a respidihsto construe federal statutes in a
manner consistent with those international oblagyadi to the fullest extent possible.
Murray v. Schooner Charming Bet$/U.S. 64, 118 (1804) (“[A]n act of Congress ough
never to be construed to violate the law of natidnany other possible construction
remains.”);Paquete Habanal75 U.S. 677, 700 (1900) (“International law &tpof our
law, and must be ascertained and administered éydlrts of justice of appropriate
jurisdiction as often as questions of right depegdipon it are duly presented for their
determination.”).

The United States acceded to the 186Gtocol which incorporates Articles 2 —
34 of the 195XConvention Protocol Art. | 1 and amends the definition of “refugeg’” b
removing the temporal and geographic limits foumd\iticle 1 of the 195Conventior?
1967Protocolart. | 11 (2) and (3).

The United States Supreme Court has recogniztdwvhen Congress enacted the
Refugee Act of 1980, it made explicit its intentits“bring United States refugee law

into conformance with the 1967 United Nations PcotoRelating to the Status of

% The 1951Conventiondefinition of a refugee, as amended by the 1P@xiocol states,
in relevant part: “[T]he term ‘refugee’ shall apgb any person who: (2) Owing to a
well founded fear of being persecuted for reasofhsrame, religion, nationality,
membership of a particular social group or politigainion, is outside the country of his
[or her] nationality and is unable or, owing to sdear, is unwilling to avail himself [or
herself] of the protection of that country . . ..For the definition of “refugee” under
United States law, see noteirfa.



Refugees.” INSv. Cardoza-Fonsecad80 U.S. 421, 436-37 (1987) (citing H.R. Rep.
No. 96-608 at 9 (1979)).

“[O]lne of Congress’ primary purposes’ in passitie Refugee Act was to
implement the principles agreed to in the 1967 éthiNations Protocol Relating to the
Status of Refugees, to which the United Statesdmctan 1968.”INS v. Aguirre-Aguirre,
526 U.S. 415, 427 (1999) (quotin®lS v. Cardoza-Fonseca80 U.S. 421, 436-37
(1987)) (additional citation omitted). The obligats to provide refugee protection and
not to return a refugee to any country where shieeowould face danger lay at the core
of the 1951Conventiorand 196 /Protocol

In fulfilling these requirements, Congress providegath for refugees to seek
asylum in the U.S., 8 U.S.C. 881101(a)(42) and 1Hs® expressed its intent that the
provisions of the Refugee Act obligating the AtynGeneral to refrain from returning
refugees to a place where they would face dangenfprm] to the language of Article

33" of the 1951 Conventioh. INS v. Stevic467 U.S. 407, 421 (1984) (discussing 8

* The refugee definition is provided in 8 U.S.C.18et1102(a)(42) and states in relevant
part: “The term ‘refugee’ means (A) any person whautside any country of such
person’s nationality . . . and is unable or unwglito return to, and is unable or unwilling
to avail himself or herself of the protection o&tltountry because of persecution or a
well-founded fear of persecution on account of raekgion, nationality, membership in
a particular social group, or political opinion ..” Cf 1951 Conventiondefinition as
amended by the 19@¥otocolprovided in note 3supra

> Article 33 of the Refugee Convention addressesfamelamental principle ohon-
refoulementor no return, stating in relevant part: “No Qaweting State shall expel or
return (refouler) a refugee in any manner whatsoever to the feoatof territories where
his [or her] life or freedom would be threatenedamcount of his [or her] race, religion,
nationality, membership of a particular social grar political opinion.” This principle
is reflected in U.S. law under 8 U.S.C. 81231 ()@ I.N.A. 8241 (b)(3): “[Tlhe
Attorney General may not remove an alien to a aguiithe Attorney General decides
that the alien’s life or freedom would be threatkirethat country because of the alien’s
race, religion, nationality, membership in a paiéc social group, or political opinion.”



U.S.C. § 1253(h) (1976), now codified at 8 U.S.@281(b) (3)). The 1980 Refugee Act
thus serves to bring the United States into compéawith its international obligations
under the 195Conventionand 1967Protocol and so it must be interpreted and applied

in @ manner consistent with these instruments.

Il THE REQUIREMENT OF “SOCIAL VISIBILITY ” 1S INCONSISTENT WITH THE
OBJECT AND PURPOSE OF THE 1951 CONVENTION AND 1967PROTOCOL AND THE
UNHCR GUIDELINES.

Of the five grounds for refugee protection, thatt@ieing to “membership of a
particular social group” has posed the greatedtesiges with regard to its interpretation.
Neither the 195X onventionnor 1967Protocol provides a definition for this category
nor does the drafting history specify its exact nieg, but over time expert commentary

and international jurisprudence have clarifiedrtiemaning of this phrase.

In 2000, UNHCR launched the Global Consultations tbe International
Protection of Refugees, a consultative process #mgbyed broad participation by
governments, including representatives of the Wdn8&ates government, the International
Association of Refugee Law Judges, other legal tpi@eers, non-governmental
organizations, and academia. The purposes of tbhbaGConsultations were to take
stock of the state of law and practice in severahs of refugee status adjudication, to

consolidate the various positions taken and to ldpveoncrete recommendations to

® The term “‘membership of a particular social growgds added near the end of the
deliberations on the draffonventionand all that the drafting records reveal is the
Swedish delegate’s observation: “[E]xperience s that certain refugees had been
persecuted because they belonged to particulaalsgobups. The draft Convention
made no provision for such cases, and one designeaver them should accordingly be
included.” Summary Record of the Third Meeting, ConferencEBlefipotentiaries on
the Status of Refugees and Stateless Persarisd, U.N. Doc. A/Conf.2/SR.3 (July 3,
1951).



achieve more consistent understandings of thesgpietative issue’s. The UNHCR
Guidelinesare a product of the Global Consultations and wssged to provide guidance
to States on interpreting the social group grouAdiong the understandings reached by
the participants, as reflected in td®lHCR Guidelinesare that this ground refers to a
broad spectrum of groups for which no specific &gists and that such groups may
change over time or even differ from one societyatother. UNHCR Guidelined] 3.
Another key understanding reached is that the “megsitip of a particular social group”
ground should be read in an evolutionary manndnawit rendering the other elements of

the refugee definition superfluouk. 19 2, 3.

A. Under the UNHCR Guidelines, the “protected characteristics” and
“social perception” approaches to defining social ipup membership
are alternate approaches rather than dual requiremats.

Based on a survey of common law jurisdiction decisj UNHCR concluded that
there are two dominant approaches to defining aakgmup: “protected characteristics”
and “social perception”’UNHCR Guidelines 6-7. The “protected characteristics”

approach, embodied by the Board’s seminal and yigtfluential Acosta decision®

’ For a compilation of a number of key backgroundutoents prepared for the Global
ConsultationsseeERIKA FELLER, VOLKER TURK & FRANCESNICHOLSON, EDS., REFUGEE
PROTECTION IN INTERNATIONAL LAW: UNHCR’s GLOBAL CONSULTATIONS IN
INTERNATIONAL PROTECTION (2003).

8 As T. Alexander Aleinikoff noted in “Protected chateristics and social perceptions:
an analysis of the meaning of ‘membership of ai@adr social group,” reprinted in
ERIKA FELLER, VOLKER TURK & FRANCES NICHOLSON, EDS, REFUGEE PROTECTION IN
INTERNATIONAL LAwW: UNHCR’s GLOBAL CONSULTATIONS IN INTERNATIONAL
PROTECTION 275 (2003): “The BIA’s approach icostahas been highly influential. It
was cited with approval and largely followed in t6@anadian Supreme Court's Ward
decision Canada v. War@1993] 2 S.C.R. 689 (Can.)] and has been widdbddin cases
arising in other jurisdictions as well.See, e.g.Islam v. Secretary of State for the Home
Departmentand Regina v. Immigration Appeal Tribunal and AnothEx Parte Shah



involves assessing whether the common attribute group is either: 1) innate and thus
unchangeable, 2) based on a past temporary or teojustatus that is unchangeable
because of its historical permanence, or 3) sodmmhtal to human dignity that group
members should not be compelled to forsakeUNHCR Guidelines] 6. The “social
perception” approach, established #pplicant A and Another v. Minister for
Immigration and Ethnic Affairs190 C.L.R. 225 (1997), by the High Court of Aalt,
the only common law country to emphasize this apghmo “examines whether or not a
group shares a common characteristic which males ticognizablegroup orsets them
apart from society at large.”UNHCR Guidelines] 7 (emphasis added). In civil law
jurisdictions, the social group ground is generdéigs well developed but both the
protected characteristics and the social percepippmoaches have received mentidah.

8.

The UNHCR Guidelinegive validity to both approaches and recogniz¢ tihay
may often overlap because groups whose membertaageted based on a common
immutable or fundamental characteristic are aldenoperceived as a social group in
their societies. The Department of Homeland Segc(ifidHS"] itself has addressed the
overlap of the two approaches and has recognizai] While social perceptions may
provide evidence of immutability or the fundamemature of a protected characteristic,
heightenedsocial perception is merely an “indicatordf the social group’s existence

rather than an additional factor Department of Homeland Security’s Position on

[1999] 2 A.C. 629;Secretary of State for the Home Department v. K) (&@l Fornah
(FC) v. Secretary of State for the Home Departni2dd6] 1 A.C. 412.



Respondent’s Eligibility for Relief25 (Feb. 19, 2004) (emphasis addedpPHS
Positior], submitted inMatter of R-A-23 I. & N. Dec. 694 (A.G. 2005).
UNHCR concluded that the two dominant approachexie@ to be reconciled
and has adopted a standard definition which incatps both:
[A] particular social group is a group of personsoashare a common
characteristic other than their risk of being peused, or who are
perceived as a group by society. The charactensiil often be one

which is innate, unchangeable, or which is otheswisndamental to
identity, conscience or the exercise of one’s hungtrts.

Guidelinesy 11 (emphasis added).

In UNHCR'’s view, and as articulated in tls®cial Group Guidelinesthe first
step in any social group analysis is to determihether the group in question is based
on an immutable or fundamental characteristic. atfthe end of this assessment, the
group is foundnot to share a characteristic that can be definedithgreinnate or
fundamental, “further analysis should be undertakedetermine whether the group is
nonetheless perceivess a cognizable group in that societyld. § 13. This second
inquiry is an alternative to be considered onlyitifis determined that the group
characteristic is neither immutable nor fundament#h other words, if the defining
characteristic of a social group is determined @oefther innate or fundamental to an
individual’s identity, conscience, or human rightsembership of a particular social

group has been established.

o Available at http://cgrs.uchastings.edu/ documents/legal/dhsf ba.pdf In an

unreported decision in 2009, the respondentRiA- was granted asylum by an
immigration judge and no appeal was taken by eitety. Matter of R-A-,A#
073753922 (EOIR San Francisco, CA Dec. 14, 2009).

10



B. There is no requirement that a particular social goup be visible to
society at large.

Under the “social perception” analysis, the focisn whether the members share
a common attribute that is understood to existhm $ociety or that in some way sets
them apart or distinguishes them from the socieéthiar@e. “Social perception” neither
requires that the common attribute be literallyibles to the naked eye nor that the
attribute be easily identified by the general publFurther, “social perception” does not
mean to suggest a sense of community or groupifbation as might exist for members
of an organization or association. Thus, membersa ac$ocial group may not be
recognizable even to each otheéRather, the determination rests on whether a gieup

“cognizable” or “set apart from society” in someywa

The use of the term “social visibility” to mean @gp or characteristic that could
be identified visually may reinforce a finding thet applicant belongs to a particular
social group; but in UNHCR'’s view it is not a prendition for recognition of the group.
In fact, a group of individuals may seek to avoisihility in society precisely to avoid

attracting persecutioff.

C. The Board’s characterization of theUNHCR Guidelines as supporting
its “social visibility” requirement is inaccurate.

The Board has cited theNHCR Social Group Guideliness authority for its

social visibility requirement and characterizednth@s “endors[ing] an approach in which

19 The 7th Circuit Court of Appeals has recently m#de same observationSee, e.g.,
Gatimi v. Holder,578 F.3d 611 at 615 (7th Cir. 2009)(stating that slocial visibility
criterion “makes no sense . . . If you are a manalb@ group that has been targeted for
assassination or torture or some other mode otpeti®n, you will take pains to avoid
being socially visible; and to the extent that tmembers of the target group are
successful in remaining invisible, they will not fseen’ by other people in the society
‘as a segment of the population.™).
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an important factor is whether the members of tlwug are ‘perceived as a group by
society.” Matter of S-E-G-24 I. & N. Dec. at 586 (quotiniglatter of C-A; 23 I. & N.
Dec. at 956). This characterization is inaccurdiee UNHCR Guidelinesdo address
“visibility,” stating that: “[P]ersecutory actiotoward a group may be a relevant factor in
determining thevisibility of a group in a particular societt INHCR Guidelined] 14
(emphasis addedfee also, UNHCR Guidance Note on Refugee Claimetimelto
Victims of Organized Gang81 March 20101 35, (“the fact that members of a group
have been or are being persecuted may serve wirdta the potential relationship
between persecution and a particular social groupitation omitted):* However, this
language relates to the role of persecution inndgji a particular social group and is
meant to illustrate how being targeted can, undenes circumstances, lead to the
identification or even the creation of a socialugdy its members being set apart in a

way that renders them subject to persecution.

This illustration of the potential relationship Ween persecution and the social
group is neither intended to modify or develop thecial perception” approach nor to
define this approach as requiring “visibility” raththan “perception”. Further, it is not
intended to establish or support “social perceftimn“social visibility” as a decisive
requirement that must be met in every case in oimatemonstrate membership of a
social group. In short, nothing in théNHCR Guidelinesor the 1951Conventionor
1967 Protocolsupports the imposition or use of a “visibility’steo make a social group

determination.

11 Available at:http://www.unhcr.org/refworld/docid/4bb21fa02.html
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II. THE BOARD’S L ONG-STANDING AND WELL -RESPECTED APPROACH TO SOCIAL
GROUP UNDER ACOSTA | S CONSISTENT WITH THE 1951 CONVENTION AND 1967
ProrocolL AND UNHCR GUIDELINESAND SHOULD BE M AINTAINED .

The definition of membership in a particular soggbup set by the Board in
Matter of Acostawenty-five years agbas long since become the standard-bearer in the
United States as well as internationally. Thairdeébn provides that membership of a
particular social group refers to “a group of pesall of whom share a common,
immutable characteristic [that] . . . might be andte one such as sex, color, or kinship
ties, or . . . a shared past experience . . . . [Characteristic] must be one that the
members of the group either cannot change, or dhmtl be required to change because

it is fundamental to their individual identities @nsciences.’Acostaat 433.

The Board’s well-formulated and widely accep#scbstastandard for particular
social group claims has guided decisions by ImntigmaJudges, the Board, the Circuit
Courts and many international courts for 25 yedgynificantly, theAcostastandard is
consistent with the 195Conventionand 1967Protocol as well as theSocial Group
Guidelines to the extent that it assesses the immutabilityfumdamentality of the
characteristic without requiring more. UNHCR caun8 against adopting a requirement
of “social visibility” in this and other cases, sssch an approach may disregard members

of groups the 195Conventionand 196 Protocol are designed to protect.

In fact, many social groups recognized by the Baarder theAcostaanalysis
would be unlikely to establish the factors whicle #oard’s current approach subsumes
under the label of “social visibility.” For instaecthe general population in Cuba would
likely not recognize all homosexuals on sigiigtter of Toboso-Alfons@0 I. & N. Dec.

819 (BIA 1990), and although they are certainlyagegory of persons that the society is
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aware of, average Salvadorans may not recognizeefomembers of the national police,
Matter of Fuentes19 I. & N. Dec. 658 (BIA 1988). Similarly, a tyg@l Togolese tribal
member would not necessarily be aware of young wowleo opposed female genital
mutilation but had not been subjected to the pradtilatter of Kasinga2l I. & N. Dec.

357, 366 (BIA 1996).

In UNHCR'’s view, the only requirements to establastparticular social group”
are those in the “protected characteristics” apgraar, in the event these are not met,
those in the “social perception” approach. To megmore is likely to lead to erroneous
decisions and a failure to protect refugees inremention of the 195Conventionand its

1967Protocol

V. YOUNG FEMALE MEMBERS OF THE BuLU TRIBE WHO OPPOSE FORCED
POLYGAMOUS MARRIAGE MAY CONSTITUTE A PARTICULAR SocliAL GROUP
UNDER EITHER THE “PROTECTED CHARACTERISTIC” OR THE “SOCIAL
PERCEPTION” APPROACH.

Women who oppose polygamy and refuse or resistgbdorced into a
polygamous marriage may establish eligibility feogection based on membership of a
particular social grougJNHCR Guidelines on International Protection: GendRelated
Persecution within the context of Article 1A(2)tloé 1951 Convention and/or its 1967
Protocol relating to the Status of RefugedaN. Doc. HCR/GIP/02/01 (7 May 2002), 1
29 (“UNHCR Gender Persecution GuidelifesSuch claims could satisfy both the
“fundamental or immutable characteristic’ and thkeraative “social perception”

approaches for determining the existence of aqdati social groupld.

A. The “protected characteristics” approach.

“Sex can properly be within the ambit of the sogedup category, with women

being a clear example of a social subset definethigte and immutable characteristics,
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and who are frequently treated differently than rheld. § 30. This Board has likewise
identified sex as an immutable characterishtatter of Acostaat 233 (“The shared
characteristic might be an innate one such ascs#ar, or kinship ties ....")Matter of
Kasingg 21 I. & N. Dec. 357, 366 (BIA 1996) (concludintgat “[t]he characteristics of
being a ‘young woman’ and a ‘member of the Tchamdbasuntu Tribe’ cannot be
changed.”)see alspDHS Positiorat 20 (Feb. 19, 2004) (“Under thiadostd approach,
gender is clearly an immutable trait.”).

A number of circuit courts of appeals have recogghizhat sex alone or in
combination with other factors can constitute atipalar social group for purposes of
asylum eligibility. See, e.g.Mohammed v Gonzaleg00 F 3d 785 (9th Cir. 2005)
(holding that “young girls in the Benadiri clan”dfiSomalian females” each constitute a

particular social group)}dong Ying Gao v. Alberto GonzaJe$40 F.3d 62, 70 (2d Cir.

2006) (recognizing that the issue of gender as the si@etifying characteristic need not
be addressed because the petitioner “belongs #oti@ydar social group that shares more
than a common gender. [It] consists of women whgehbeen sold into marriage
(whether or not that marriage has yet taken plaod)who live in a part of China where
forced marriages are considered valid and enfote€ab

As the Board has recognized, membership in a spdcibe or clan is also a
protected characteristidatter of Kasingaat 366 see, also, e.g. Matter of, 21 I. & N.
Dec.337 (BIA 1996) (ruling that members of the Mare clan in Somalia constitute a
particular social group based on their kinship Emglistic commonalities).

In the context of this case, the social group oimen of the Bulu tribe who

oppose forced polygamous marriage shares morestesgngender or tribal membership
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in common. The social group also shares charatitsrithat are so fundamental to the
identity, conscience or dignity of its members,luging resistance to social or religious
norms, that they should not be forced to foregelmnge themSee, UNHCR Gender
Persecution Guideline$ 23 (“transgression of social or religious normesyrbe analysed
in terms of . . . membership of a particular sograup.”).

The right to enter into a marriage of one’s own aging is recognized as a
fundamental a rightSee, e.glnternational Covenant on Civil and Political RighG.A.
res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at, R2N. Doc. A/6316 (1966), 999
U.N.T.S. 171 entered into forcéMar. 23, 1976, art. 2@ICCPR”) (“No marriage shall
be entered into without the free and full conseinthe intending spouses.”Jluman
Rights Committee, General Comment 28, Equalityigiits between men and women
(article 3), U.N. Doc. CCPR/C/21/Rev.1/Add.10 (20483 (“General Comment 28
(“States are required to treat men and women egumatiegard to marriage in accordance
with article 23 [of the ICCPR] . . . Men and womawve the right to enter into marriage
only with their free and full consent, and States/éh an obligation to protect the
enjoyment of this right on an equal basisCpnvention on the Elimination of All Forms
of Discrimination against Womei®.A. res. 34/180, 34 U.N. GAOR Supp. (No. 46) at
193, U.N. Doc. A/34/46entered into forceSept. 3, 1981, art. 16.1 (b)QEDAW)
(“States Parties shall take all appropriate meastoeeliminate discrimination against
women in all matters relating to marriage and fgmélations and in particular shall
ensure, on a basis of equality of men and womenthe same right freely to choose a
spouse and to enter into marriage only with thege fand full consent.”). The United

Nations recognizes forced marriage as a form otesoporary slavery, trafficking and
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sexual exploitationSee, e.g. Report of the Working Group on Contenmpdfarms of
Slavery on its 28 Session27 June 2003, E/CN.4/Sub2/2003/31.

In further elaboration of the right to marry freebnd with full consent,
polygamous marriage is seen as a violation of wasnieimdamental right to dignity and
as impermissible discrimination against the&eneral Comment 2§ 24 (“equality of
treatment with regard to the right to marry [untlee ICCPR] implies that polygamy is
incompatible with this principle. Polygamy violatéise dignity of women. It is an
inadmissible discrimination against women. Consatjye it should be definitely
abolished wherever it continues to exist.”). Thendttee on the Elimination of
Discrimination against Women has also affirmed its ICEDAW General
Recommendation No. 21 Equality in Marriage and HarmRelations, 1994, (contained in
DocumentA/49/38) § 14, that polygamy violates Article 5 of tH@EDAW, which
provides that'States Parties shall take all appropriate measurgs modify the social
and cultural patterns of conduct of men and womeithh a view to achieving the
elimination of prejudices and customary and alleothractices which are based on the
idea of the inferiority or superiority of either thfe sexes..”

Given the basic nature of the right to a fully cemsual marriage of one’s own
choosing and the right not to engage in the praafcpolygamy, resistance or refusal to
enter into a forced polygamous marital relationstopstitutes a characteristic that is so
fundamental to identity, conscience and human tighiat one should not be compelled
to change or forsake it. As such, the social groufemale members of the Bulu tribe
who oppose forced polygamous marriage is definetditly immutable and fundamental

characteristics.
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B. The “social perception” approach.

The characteristics discussed above could alsoesasvthe basis of certain
individuals in a given society being perceived ammbers of a particular social group.
Sex or gender is certainly a category that virjuall societies recognize. Likewise,
tribal or clan membership would be known and recoegh as social groups within the
society or community in which they exist.

Individuals within a particular tribe or communitwho oppose cultural,
customary or religious practices engaged in byrothembers of that society, including
those who resist forced polygamous marriage, &etylto be a cognizable group known
precisely because they seek to deviate from pexctf the group as a whole. Resistance
to or refusal to comply with this kind of social rmo would clearly be perceived or
recognized as setting individuals apart and, ak,ghe group members would satisfy the
“social perception” approach to particular sociaugp determinations.

CONCLUSION

For all the foregoing reasons, UNHCR respectfuliyes the Board to affirm the
Immigration Judge’s grant of asylum and to consttierrelevant international standards
and the views of UNHCR when determining a frameworkexamining claims based on
membership of a particular social group to ensia the United States fulfills its

obligations under the 19%3onventionand its 196 Protocol
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