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Lord Justice Richards:
Introduction

1. The appellant, Mr Al-Jedda, came to the United Kmg in 1992 as a refugee from
the regime of Saddam Hussein. He was grantedrasghd in 2000 he was granted
British nationality. In 2004 he travelled to Iraghere he was detained by British
forces on grounds of suspected involvement wittotesm. He sought unsuccessfully
to challenge his detention. On 30 December 200Wde released from detention
without charge. Just prior to his release, on &ddmnber 2007, the Secretary of State
for the Home Department made an order under se4@@2) of the British Nationality
Act 1981 depriving him of his British nationalityrhe appellant wants to return to the
United Kingdom but the consequence of the ordénas he has no right to do so. At
the time of the judgment under appeal he was liwitg his family in Turkey.

2. Section 40 of the 1981 Act provides:

“(2) The Secretary of State may by order depriyeison of a
citizenship status if the Secretary of State igsBatl that
deprivation is conducive to the public good.

(4) The Secretary of State may not make an oraeeu
subsection (2) if he is satisfied that the ordemuldomake a
person stateless.”

3. The appellant lodged an appeal to the Special Imatian Appeals Commission
(“SIAC”) against the Secretary of State’s order, grounds directed both to
subsection (2) and to subsection (4) of section BlRe grounds relating to subsection
(2) were dismissed by SIAC on 7 April 2009. Ptiorthat, on 23 May 2008, SIAC
had determined on a preliminary issue in relatiorsibsection (4) that the order
depriving the appellant of his British nationaldyd not make him stateless. That
decision, however, was subsequently quashed b thet of Appeal on procedural
grounds. Following a fresh hearing before a ctuntgdin presided over by Keith J,
SIAC reached the same determination in a judgmantéd down on 26 November
2010. That is the judgment against which the preagpeal is brought.

4, Even though the focus of subsection (4) is on wdrethe Secretary of Statés
satisfied as to the effect of the order, it was mwn ground below that, in the context
of an appeal to SIAC (as opposed to an applicdorjudicial review) it was for
SIAC to decide for themselves whether the orderidielg the appellant of his British
nationality made him stateless, and that there m@asquestion of affording any
deference to the view expressed by the SecretaBgadé that the order did not make
him stateless: see SIAC’s judgment at [8].

5. At the time when he first came to the United Kinggothe appellant had Iraqi
nationality. The effect of his being granted Biitinationality in 2000 was that, under
the law of Iraqi as it existed at the time, he loist Iragi nationality. The main issue
for SIAC to determine was whether his Iragi natidpahad been automatically
restored to him by one or other of a number ofiltagislative instruments enacted
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following the occupation of Iraq by coalition foscen 2003. This required SIAC to
consider the effect of the legislation as a matferaqi law, and for that purpose to
receive expert evidence on the subject. As SIAGtm@t [13]:

“Whether the effect of the order depriving Mr Aldia of his
British nationality was to make him stateless isnatter of
English law, but the answer turns on the Iragi |a&i
nationality. It is trite law that the determinatiof foreign law
is a question of fact to be decided on expert exdde...”

6. At the hearing before SIAC both the appellant amel $ecretary of State relied on
expert evidence from Iraqi lawyers. Dr Abdul Ralmndohsin, an experienced
practitioner in nationality law, was instructed lo@half of the appellant. Mr Ammar
Naji, who was a practising lawyer and the honorkyal adviser to the British
Ambassador to Irag but who had no practical expegein nationality cases, was
instructed on behalf of the Secretary of StateACSimade a number of observations
at [13]-[17], to which no exception is taken, abdlie general approach to such
evidence and about the two experts themselves.ir Toenments on the experts
included these:

“17. Dr Mohsin gave evidence in Arabic through an
interpreter. Mr Naji gave evidence in English. W&ve borne
in mind that some parts of Dr Mohsin’s evidence migot
have got across quite as he intended, and that 3jir Was
giving evidence in a language which was not hi feinguage.
Having said that, the expertise of the withessaggdor when
it came to questions of international law) was inadoubt, and
we are satisfied that they were doing their besgit@ their
evidence impartially. No doubt for cultural reaspBr Mohsin
had some difficulty in giving direct answers to tiigestions he
was asked when his opinions were tested, and tigdrmines
to some extent the value of the opinions he expte%s

7. It is apparent from the judgment as a whole th&&C3 choice between the views
expressed by the two experts on the various substassues was based on specific
consideration of their evidence in relation to geeticular issues rather than on any
general assessment, based for example on the srethey made when giving
evidence, that one of the experts was more relihidle the other.

8. SIAC referred at [18]-[19] to evidence produced atvery late stage of the
proceedings, in the form of a letter to Dr Mohsionfi Major-General Al-Yasiri,
Irag’s Director General of Nationality, and extsafitom a textbook by Major-General
Al-Yasiri on Iragi nationality law. Whilst befor8IAC there was an objection by the
Secretary of State to the admissibility of thatdewvice, SIAC said that they would
take it into account for the time being; and thegceeded to take it into account in
their consideration of the substantive issues withany further ruling on its
admissibility. Sensibly, the objection as to adsitigity has not been maintained
before us.

9. SIAC concluded that the appellant had had Iragiionatity restored to him
automatically either by the Law of Administratioonrfthe State of Iraq for the
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10.

11.

12.

Transitional Period (“the TAL”), adopted on 8 Mar2@i04 by the Governing Council

of Iraq during the period of occupation by coattifmrces, or by Iragi Law No0.26 of

2006 (“the 2006 Nationality Law”) which came intarée on 7 March 2006 following

the end of the occupation, the expiry of the triémisal period and the approval of a
new Iragi Constitution.

SIAC’s conclusion rested on findings as to the megmof the relevant Iraqi
legislation which are findings of fact, albeit finds of fact “of a very different
character from the normal issue of facDe{mia Dairy Industries Ltd v National
Bank of Pakistarj1978] 2 Lloyds Rep 223, 286 per Megaw LJ). Anegdpo this
court from SIAC’s decision lies only on a pointlaiv: see section 7(1) of the Special
Immigration Appeals Commission Act 1997. Mr JomathSwift QC, for the
Secretary of State, laid proper stress on the diniscope that this gives to an
appellate court for interfering with SIAC’s condais: it is not sufficient for this
court to decide, however strongly, that it woulddaeached a different conclusion as
to Iragi law. Mr Richard Hermer QC, for the appall, was fully cognisant of that
limitation and put his case firmly on the basisttB#AC’s findings of fact were
vitiated by errors of law in the underlying anatysi

Whether or not Mr Hermer is correct in his idemwgfiion of errors of law, | should say
at once that the clarity of SIAC’s judgment and éwdent care taken in its drafting
make it an extremely helpful platform for considema of what | have found to be the
difficult issues raised in this appeal.

| will proceed by examining the relevant Iraqi lggtion and the main findings made
by SIAC in relation to it, before turning to coneidthe appellant’s criticisms of
SIAC’s reasoning.

The Iraqi legislation and SIAC’s findings on it

The legislation pre-2003

13.

14.

SIAC dealt at [20]-[23] with Iragi nationality beegn 1923 (when Iraq became an
independent State) and 1963, in particular the baWationality of 1924 (“the 1924
Nationality Law”). Under that law the appellanthevwas born in 1957, acquired
Iragi nationality at birth.

The Law of Nationality of 1963 (“the 1963 NatiortglLaw”) and related regulations
(“the 1965 Regulations”) were examined by SIAC2a]{[32]. Articles 2, 3 and 4 of
the 1963 Nationality Law “considered” certain peopb be Iraq nationals through
birth or parentage. Article 11 prohibited dualioaality, in terms similar to those
previously contained in Article 13 of the 1924 Natlity Law . It provided:

“1. Each Iragi who has acquired a foreign natibpah a
foreign country upon his free choice will be denibeé Iraqi
nationality.

2. If the person who lost the Iragi nationalityonpparagraph
(1) has returned to Iraq in a legal manner andified in it for

one year [that person] can be considered by thaskmnas
acquiring the Iragi nationality after that year aaml from the
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date of returning if submitting an application tetain the
nationality before the lapse of said period of time

SIAC found at [27] that the Iragi courts would d¥eithat someone who lost his Iraqi
nationality under Article 11(1) and who applied f& restoration under Article 11(2)
could have it refused on national security grousslen if he had been an Iraqi
national by birth.

15. Article 25 of the 1963 Nationality Law provided fdhe issue of by-laws and
regulations “to facilitate the operation of the ysioons herein”. The 1965
Regulations were made pursuant to that provisiduticle 2A of the regulations
empowered the Director General of Nationality tcardgr a certificate of Iraqi
nationality to individuals meetingnter alia, the conditions of Articles 2, 3 and 4 of
the 1963 Nationality Law, on completion of a présed form. Article 2B of the
regulations empowered the Director General to gaacertificate of Iragi nationality
to persons meetingnter alia, the conditions of Article 11(2) (SIAC were sasf
that the reference in the text to Article 11(3) wagnistake for Article 11(2)),
following checks, the completion of a prescribedifaand an approval decision by
the competent authority. SIAC found, in effectattpersons acquired nationality
through the operation of the 1963 Nationality Lawelf and that the certificate
granted pursuant to the 1965 Regulations was merelyf of nationality rather than
an additional precondition to the acquisition ofiowality.

16. SIAC’s overall conclusion on the effect of the 198ationality Law and the 1965
Regulations was set out at [32]:

“32. For these reasons, we find that the Iraqrisowrould have
decided that someone who was ‘considered’ an matjonal
under Arts. 2, 3 and 4 of the 1963 Nationality Léia/ not need
to apply for a certificate of nationality to be &aqgi national.
However, anyone who lost Iragi nationality as aulteef the
prohibition on dual nationality in Art. 11(1) of ¢h1963
Nationality Law could only re-acquire Iraqgi natidibaif they
applied for it under Art. 11(2), provided that thiegd returned
to Iraq lawfully and had lived in Iraq for a yearThat
application could be refused on grounds of natiseadurity,
but if it was successful, the issue of the cediicof Iraqi
nationality followed automatically. That was thensequence
of Art. 11(2) rather than the effect of the 1965gRations. It
is now accepted that Mr Al-Jedda lost his Iraqiioveility
pursuant to Art. 11(1) on 12 June 2000 when he gvasted
British nationality. It is also accepted that rmplcation was
made by Mr Al-Jedda for the restoration of his inagtionality
under Art. 11(2) — whether while the 1963 Natiotyal.aw
remained in force or subsequently.”

The events of 2003

17. At [33] SIAC considered the immediate aftermathtted invasion and occupation of
Irag in 2003, including the formation of the Caalit Provisional Authority (“the
CPA”) by the occupying powers in May 2003 to exeecihe powers of government
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18.

on a temporary basis, and the formation of the @org Council in July 2003 as the
principal body of the Iragi interim administrationLater in this judgment | will
consider the status of the CPA and the Governingn€y together with a series of
UN Security Council resolutions relating to the wgation of Iraq and the transition
to a democratically elected representative govemme

The Secretary of State relied on Resolutions 111417 of the Governing Council as
the first instruments to have had the effect obmadtically restoring Iragi nationality
to the appellant. SIAC considered that issue 4}-[36] and concluded that the Iraqi
courts would decide that the resolutions never &fbéct. There is no appeal against
that finding.

The Transitional Administration Law (the TAL)

19.

20.

21.

As already mentioned, the TAL was adopted by theeBung Council in March
2004. SIAC explained at [38] that it was draftadenglish but that the Iragi courts
would use the Arabic version and that an Engliahdlation of the Arabic version had
therefore been provided, but that there was noestgm that there was any material
difference between the original English text ofiélg 11 and the English translation
of the Arabic version. We were taken in argumenthie original English text of a
number of other provisions, again with no suggestd any material difference
between that and the English translation of theb&raersion. Like SIAC, therefore,

| will refer generally to the original English text

| need to summarise the overall scope of the TAbhges it is relevant to the
submissions on the appeal. The Preamble (whichArbgle 1(C), was an integral
part of the TAL) stated that the people of Iraq Viaadetermined that they shall
hereafter remain a free people governed underuleeaf law” and affirmed “their
respect for international law”. It said that thA&lTwas “established to govern the
affairs of Iraq during the transitional period Uiatiduly elected government, operating
under a permanent and legitimate constitution aatgefull democracy, shall come
into being”.

Chapter 1 was headed “Fundamental Principles”. hWithat chapter, Article 2
defined the “transitional period” as “the periodglmaing 30 June 2004 and lasting
until the formation of an elected Iragi governmgmirsuant to a permanent
constitution as set forth in this Law, which in acgse shall be no later than 31
December 2005 ...”. The first phase was to begirh ite formation of a fully
sovereign Iraqi Interim Government taking power3@nJune 2004; the second phase
was to begin after the formation of the Iraqi Tiaosal Government following
elections for the National Assembly as stipulatedhe Law. By Article 3(A), the
Law was to be the supreme law of the land and bmqé all parts of Iraq, and by
Article 3(B) any legal provision that conflicted twiit was null and void. Article 4
related to the general character of the systemoskmment in Iraq. Article 6
provided that the Iragi Transitional Government wasake effective steps “to end
the vestiges of the oppressive acts of the prewiegane arising from”jnter alia,
deprivation of citizenship for political, racial @ectarian reasons. Articles 7 to 9
governed matters such as the official religion, $t&te flag and the official languages
of Iraq.
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22. Chapter 2, headed “Fundamental Rights”, includesd giovisions of Article 11 on
nationality to which | will come in a moment. lisa included provisions relating to
such matters as non-discrimination, freedom of esgion and fair trial. Chapter 3
dealt with the constitution and powers of the Irafjansitional Government
(consisting of the National Assembly, the Presiger@ouncil, the Council of
Ministers and the judicial authority), Chapter 4tlwithe transitional legislative
authority (the National Assembly), Chapter 5 witle transitional executive authority
(the Presidency Council, the Council of Ministerglats presiding Prime Minister),
Chapter 6 with the federal judicial authority, Cteap/ with the Iraqgi Special Tribunal
and national commissions, Chapter 8 with the regiogovernorates and
municipalities, and Chapter 9 with certain genepabvisions concerning the
transitional period.

23.  Returning to Article 11, | should set out its piiens in full:
“Article 11

(A) Anyone who carries Iragi nationality shall beesned an
Iraqgi citizen. His citizenship shall grant him #fle rights and
duties stipulated in this Law and shall be the $asi his
relation to the homeland and the State.

(B) No Iragi may have his Iraqgi citizenship withdma or be
exiled unless he is a naturalized citizen who,igapplication
for citizenship, as established in a court of lavgde material
falsifications on the basis of which citizenshipswgaanted.

(C) Each Iragi shall have the right to carry mohart one
citizenship. Any Iragi whose citizenship was witiaan
because he acquired another citizenship shall leenelé an
Iraqi.

(D) Any lIragi whose lIraqi citizenship was withdrawor
political, religious, racial, or sectarian reasdms the right to
reclaim his Iraqi citizenship.

(E) Decision Number 666 (1980) of the dissolved
Revolutionary Command Council is annulled, and aeyo
whose citizenship was withdrawn on the basis of thecree
shall be deemed an Iraqi.

(F) The National Assembly must issue laws pertginto
citizenship and naturalization consistent with finevisions of
this Law.

(G) The Courts shall examine all disputes [arisifigm the
application of the provisions relating to citizeish

Decision 666 of the Revolutionary Command Couneferred to in Article 11(E),
related to the denial of Iragi nationality to “ealrthqi of a foreign origin” if their
loyalty to Iraq was suspect.
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24,

25.

The effect of Article 11 was considered at [40]{[®5 SIAC’s judgment. Attention
was drawn to the difference in language betweenthenone hand, the second
sentence of Article 11(C) and Article 11(E) (“shial deemed to be an Iraqi”) and, on
the other hand, Article 11(D) (“has the right taleem his Iraqi citizenship”). SIAC
observed that in the normal course of events thmyldvhave been reluctant to decide
an issue of this kind on the basis of linguistitfedences in the text of a document in
a foreign language; but they were considering aunh@nt which was originally
drafted in English, and the difference in languagas reflected in the English
translation of the Arabic version. The differengas so marked that something of
importance must have been intended. The questsnwhat was intended:

“42. ... Was it intended that those who had lost rtheqi

nationality as a result of the prohibition on dunationality

should regain it automatically (as should those \whd lost it
by virtue of decision 666 of the Revolutionary Coemd

Council), whereas those who had lost it for pdditiageligious,
racial or sectarian reasons had to apply for itRatTwas Mr
Naji's position. Or was it intended that anyoneowiad lost
their Iragi nationality — for whatever reason — ladapply for
its restoration, the difference between those t@mvbArts.

11(C) and 11(E) applied and those to whom Art. 3JJdpplied

being that the former were entitled to have itoe=d once they
had established either that they had originally Heali

nationality but that they subsequently acquired oaeign

nationality, or that they had lost it by virtue décision 666,
whereas the latter could have their applicationgedl on other
grounds, for example, because they posed a troeadtional
security? Or could the distinction be that thog®vad their
Iragi nationality restored under Arts. 11(C) or (&¢re to be
regarded as having never lost it, whereas those hdw it

restored under Art. 11(D) were to be regarded dshawing

had it during the years when it had been withdréawn?

In answering that question, SIAC examined variooisits raised by Mr Naji and Dr
Mohsin. They also examined what was said by M&eneral Al-Yasiri to the effect
that as no laws were issued to “regulate” natityagdursuant to Article 11(F), the
Directorate of Nationality Affairs did not “applyArticle 11. They observed that the
Iragi courts would no doubt conclude that effecitdtd have been given to Article 11,
because the 1965 Regulations remained in forcee (fathe extent that they were
inconsistent with the provisions of the TAL) untiew laws and regulations were
promulgated. They concluded:

“51. ... We are left with the language of the TAL daits aim
for those who had been deprived of their Iraqgi orality by
the previous regime to have their Iragi nationaligstored.
That would be inconsistent with some of them —éhtoswhom
Art. 11(D) applied — having their application fdretrestoration
of their Iragi nationality refused on, say, natibrszcurity
grounds. It would also be inconsistent with somhéhem —
again those to whom Art. 11(D) applied — not subsedy
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26.

27.

being treated as having been Iraqgi nationals afigaduring the
period when they had lost their Iragi nationality/e are driven
to the conclusion that the Iragi courts would decttat the
difference which the TAL intended between thosewtmom
Arts. 11(C) and 11(E) applied and those to whom A#t(D)
applied was that the former should regain theirqgilra
automatically, whereas the latter had to apply it
restoration.”

They went on to examine how that fitted in with lohsin’s evidence, based on his
experience as an Iragi lawyer who handled manynality cases, that as a matter of
practice someone who had lost their Iragi natidpals a result of the prohibition on
dual nationality had to apply for its restoratioithey concluded that the examples
given were of persons who were applyingdarertificateof Iraqi nationality and that
this was not inconsistent with Iragi nationality vimgy been restored to them
automatically.

SIAC therefore concluded at [55] that “subject be tinternational law point”, the
appellant automatically re-acquired Iraqgi natiotyapursuant to Article 11(C) of the
TAL on 28 June 2004 when it came into force. It egp from [75] of the same
judgment that the international law point that SIA&d in mind was “whether [the
appellant’s] Iraqi nationality would have been rgaiged as a matter of international
law, and [was] therefore capable of being asséitedr against the UK”. They said
in that paragraph that their conclusion on Artit@1 of the 2006 Nationality Law
(see below) made it unnecessary for them to congidepoint: they had concluded
that the appellant’s Iragi nationality was restored him under Article 10.1 if
international law would not have recognised itdaedion under the TAL. A central
element in the appellant’s case on the appealaisSMPAC erred in law in failing to
consider a different and more important internalolaw point relied on by the
appellant in relation to the interpretation of Al&i 11 itself.

The 2006 Constitution of Iraq

28.

A new Iraqi Constitution (“the 2006 Constitutiordame into force on 20 May 2006.
By Article 143 it annulled the TAL, save for a sinalimber of specified provisions.
Article 18 deals with Iragi nationality and provgie

“(1) Iraqi citizenship is a right for every Iragnd is the basis
of his nationality.

(2) Anyone who is born to an Iraqgi father or motkhall be
considered an Iraqi. This should be regulated vy la

(3) A. An Iraqi citizen by birth may not have hsgizenship
withdrawn for any reason. Any person who had higenship
withdrawn shall have the right to demand its reitesnent.
This shall be regulated by a law.

(4) An Iragi may have multiple citizenships ...."
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29.

30.

SIAC referred at [56] to three important featurdsttmose provisions. First, dual

nationality is permitted. Secondly, someone istledtas of right to Iraqgi nationality

if one of their parents is an Iragi. Thirdly, dreeone had Iragi nationality but had it
removed for some reason (for example, if they lbsecause of the prohibition on

dual nationality), they have the right to “demaitg’reinstatement. SIAC rejected an
argument by the Secretary of State that the lastsentences of Article 18(3)A relate
only to someone whose Iraqi citizenship is withdiaafter the Constitution came into
force.

As to the requirement that the provisions of Adid8(2) and (3)A were to be

“regulated by law”, SIAC considered that this rethto the manner of proof that the
conditions were satisfied, and that once this waseqd it would be inconsistent with

the Constitution for the person to be denied Iragionality on other grounds. But as
to the effect of the provision in Article 18(3)Aaha person who had his citizenship
withdrawn shall have the right tiemandts reinstatement, they said this:

“57. ... But the fact that they have only the rigtd demand’
the reinstatement of their Iragi nationality if yhehave
previously lost it suggests that the Constitutiomvieaged
something other than its automatic restoration. iktawaid
that, the fact that they have the right to ‘dematdather than
just to apply for it, is significant. ‘Demand’ is sirong word,
and the Iraqi courts would conclude, we think, thatheans
that if an Iraqgi citizen by birth had their Iragiationality
withdrawn in the past, ihasto be restored to them if they ask
for it back. However, it was because they have sio far it
back that Mr Naji acknowledged in the course of tigss-
examination — and confirmed to us at the end efttatif Mr
Al-Jedda had not acquired Iraqi nationality autaoadity under
the TAL (or under resolutions 111 or 117 of the &ming
Council), he could not have acquiredittomaticallyunder the
Constitution.

58. How does this reading of Art. 18(3)A fit inttviMr Naji’'s
opinion that the Iraqi courts would treat Mr Al-@iedas having
acquired Iragi nationality automatically under At(C) of the
TAL? At first blush, the answer would appear tono¢ well: if
those who had lost their Iragi nationality as aultesf the
prohibition on dual nationality automatically hadestored by
Art. 11(C) of the TAL when the TAL came into forcehere is
there any room for an application of the type whitte
Constitution appears to have been envisaging? Waast a
guestion which Mr Naji wasot asked, and it is plain that the
point simply had not occurred to him when he ackedged
that the Constitution required Mr Al-Jedda to apfdy the
restoration of his Iraqgi nationality if he had radteady had it
automatically restored under the TAL. The answeiclwhhe
Iragi courts would give has to be, we think, thiaé theed
envisaged by the Constitution to apply for the setement of
one’s Iragi nationality when it had previously beeithdrawn
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applies only to those who haat had it automatically restored
under the TAL. In other words, the need to applyif@pplies
to those who had their Iraqgi nationality withdravan reasons
other than the prohibition on dual nationality eciion 666 of
the Revolutionary Command Council. These includey, f
example, those to whom Art. 11(D) of the TAL rethte.e.
those who had their Iraqgi nationality withdrawn foolitical,
religious, racial or sectarian reasons. So althddgtNaji was
entirely correct to acknowledge that the Constitutenvisaged
the need to apply for the restoration of one’silrationality,
he was wrong to acknowledge that that applies hoesme like
Mr Al-Jedda who had lost their Iragi nationality asesult of
the prohibition on dual nationality.”

The 2006 Nationality Law

31.

32.

33.

34.

The 2006 Nationality Law came into force on 7 MaRf)06. That was before the
2006 Constitution came into force, but as the 2Q0@stitution had been approved
many months earlier SIAC proceeded on the basistk®aprovisions of the 2006
Nationality Law had to be compatible with it.

Article 3 of the 2006 Nationality Law provides thaty person born to an Iraqi father
or mother, and any person born in Irag to unknowarempts, is deemed to be Iraqi.
SIAC thought it plain that such persons acquirgjilraationality automatically, and
the contrary was not argued.

The position concerning dual nationality is deattmn Article 10, which provides:

“1. An Iraqgi who acquires a foreign nationalityadifretain his
Iragi nationality, unless he declares in writing henunciation
of Iragi nationality.

3. An Iragi who renounces his Iraqgi nationalityymagain it, if

he legally returns to Irag and stays there foreasi one year.
The Minister may, on expiry thereof, consider him have

acquired Iragi nationality from the date of hisuret if he

submits an application to regain Iragi nationaltigfore the end
of the aforementioned period. He may avail himsélfhis

rights on only one occasion.”

Other material provisions relating to the restamatof Iragi nationality are contained
in Articles 17 and 18, which provide in materiatpa

“17. Decision No. 666 of 1980 issued by the (defun
Revolutionary Command Council shall be repealed &adi

nationality shall be restored to any Iraqi who Fa$eited his
Iragi nationality in accordance with that decisiand all the
unjust decisions issued by the (defunct) Revolatign
Command Council in that respect.

Draft 30 April 2012 17:01 Page 11



Court of Appeal Unapproved Judgment: Al-Jedda v SSHD

No permission isgranted to copy or usein court

35.

36.

37.

18.1 An lIraqgi who forfeits his Iraqi nationalityngpolitical,
racist or sectarian grounds may regain it by suimgitan
application to that effect ....”

Article 21 provides that the 1963 Nationality Lasvrepealed and that the directives
issued under it (i.e. including the 1965 Regulat)oare to remain in force to the
extent that they do not conflict with the provissoof the 2006 Nationality Law, until
such time as they are replaced or repealed.

At the end of the Law is a paragraph headed “Joatibns”, which SIAC treated as
the equivalent of the explanatory memorandum attdclo a UK legislative
instrument. The paragraph reads:

“In order to standardise the provisions relating ltaqi

nationality, to repeal the provisions relating he tforfeiture of
Iragi nationality by an Iragi who acquires a foreigationality,
to enable an Iragi who has been arbitrarily deprioé Iraqi

nationality to regain it in accordance with theutadions and to
bind an Iragi to his homeland wherever he is inweld and
encourage him to maintain his links with Iraqi sdispite
having acquired another nationality, this law hasrbenacted.”

SIAC referred at [64] to Dr Mohsin’s evidence tlaticle 10.3 applies to someone
like the appellant who lost their Iragi nationaldy a result of the prohibition on dual
nationality, and to the similar view expressed iajdd-General Al-Yasiri’s letter to
Dr Mohsin. SIAC rejected that approach:

“65. ... The critical question is whether Art. 10.3 applies
someone like Mr Al-Jedda who lost their Iragi natitity as a
result of the prohibition on dual nationality. Qmat issue, Mr
Naji disagreed with Dr Mohsin. He thought that Ar0.3 did
not apply to someone like Mr Al-Jedda. Here, wefgréhe
evidence of Mr Naji. Art. 10.3 is all about someowho
renouncegheir Iraqi nationality, i.e. people who give it of
their own accord. That is the natural meaning @& tnord
‘renounce’, and we think that Mr Naji's view is fiiled by one
of the other translations of Art. 10.3 which tratek the
relevant Arabic word as ‘relinquished’. Indeed, glesswhat he
said in his letter to Dr Mohsin, that was what Majeneral
Al-Yasiri was asserting in his textbook, when comtireg on
the circumstances in which Art. 10.3 applies. Iseca of topic
5, he wrote:

‘A person shall relinquish Iraqi nationality volamily after
he acquires another nationality. This is the esseaicthe
matter, since we are talking about an Iraqgi who lbas his
Iragi nationalityvoluntarily and of his own accoracquired
the nationality of another state and resided theie.has
subsequently returned to Iraq wishing to regain lhes)i
nationality.” (Emphasis supplied)
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38.

39.

Dr Mohsin said in answer to that that someone wituizes a
foreign nationality would be treated as having rereed his
Iragi nationality. He did not explain why, and we bt believe
that the acquisition of a foreign nationality colld treated as
the renunciation of Iraqgi nationality, simply besauthe
consequence of the acquisition of a foreign natipnaas the
loss of Iragi nationality. In this respect, we agreith the
evidence of Mr Naji that the Iragi courts would iecthat Art.
10.3 does not apply to those who had their Iradionality
withdrawn without their consent.”

“68. ... Such a literal reading of Art. 10.1 wouldoduce the
highly surprising result that their position wouldt have been
dealt with anywhere in the 2006 Nationality Lawdaherefore
when ‘the explanatory memorandum’ referred to thigpse of
the 2006 Nationality Law being, amongst other thingo
enable an Iraqi who has been arbitrarily deprivédiraqi
nationality to regain it’, it was referring only those who had
lost it as a result of decision 666 of the Revolodiry
Command Council or for political, racial or secsarireasons,
and not to those who had lost it as a result optiodibition on
dual nationality.

69. In our view, Art. 10.1 has to be considerednfrthe
standpoint of the Iraqgi courts, and in the abseateany
evidence about the rules of construction whichlthgi courts
would apply to it, Art. 10.1 should be construedastordance
with the English rules of statutory constructionemf which is
that the construction which best avoids an anonsal@sult
should be adopted. Mr Naji's evidence in effect wlaet the
Iragi courts would decide that Art. 10dld apply to someone
like Mr Al-Jedda ... — presumably reading the wor@grt Iraqi
who acquires a foreign nationality’ as including]fj Iraqi who
acquired a foreign nationality and therefore loss Iraqi
nationality’, and reading the words ‘shall retaims Hraqi
nationality’ as including ‘shall have his Iragi matality
restored to him’. Such a construction of Art. 1@auld not
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SIAC referred next, at [67], to Articles 17 and di@he 2006 Nationality Law. They
pointed to the difference in language between tdtmlrestored” (Article 17) and “by
submitting an application” (Article 18), and to tfenguage of the corresponding
provisions of the TAL, namely Article 11(E) and iste 11(D) respectively. They
considered that the difference in language betwaditles 17 and 18 strongly
supported Mr Naji's reasoning in respect of the Tkt the difference in language
was intended.

Turning to Article 10.1, SIAC referred to Major-Garal Al-Yasiri’'s view that its

effect is to prevent the loss of Iragi nationallly those who acquire a foreign
nationality in the future, and that it is not degliwith the position of those like the
appellant who hagreviouslylost their Iragi nationality as a result of thelpibition
on dual nationality. SIAC rejected that view, tbese reasons:
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40.

4].

offend against the presumption against retrospéctin Iraqi
law to which Major-General Al-Yasiri referred to ims letter:
it would simply be restoring nationality to someonbo had
previously lost it. We accept Mr Naji's evidenceschuse it
would be astonishing if Art. 10.1 looked only te tfuture, and
did not also seek to rectify the injustices of fi@st. Dr Mohsin
did not deal with the effect of Art. 10.1 — no dollecause he
regarded Art. 10.3 as decisive — but the fact rem#nat Dr
Mohsin did not express a view about the effect af A0.1 if
the court preferred Mr Naji's evidence on whethet. A0.1
was the provision which applied to someone likeAWdedda.”

SIAC went on to hold at [70] that Article 10.1 ditbt require someone in the
appellant’s position to apply for a certificate lcdgi nationality under Article 2B of
the 1965 Regulations in order to have his Iragiomatity restored to him. Although
Article 21 provided that the 1965 Regulations wereemain in force to the extent
that they did not conflict with the provisions dft2006 Nationality Law, “Art. 2B of
the 1965 Regulationwas inconsistent with the provisions of the 2006 Nadidy
Law to the extent that it applied to applicationsder Art. 11(2) of the 1963
Nationality Law, because Art. 11(2) was inconsist@ith the 2006 Nationality Law
which imposed no conditions on the entitlement haise who had lost their Iraqi
nationality as a result of the prohibition on dumdtionality to have it restored”
(original emphasis).

As to Dr Mohsin’s evidence that as a matter of entrrpractice someone who lost
their Iragi nationality as a result of the prohidnit on dual nationality had to apply for
its restoration, just as he claimed they had tavtien the TAL was in force, SIAC
observed at [74] that the documents relied on ditl paint an entirely consistent
picture but one could not exclude the possibilitattthe authorities currently treat
such a person as having to apply for its restaraod not merely as having to apply
for a certificate of Iraqi nationality following &éamatic restoration of their Iraqi
nationality. They continued:

“T4. ... However, the fact that that may be whatdhéhorities
currently do does not mean that that is what ther&quires to
be done for Iragi nationality to be restored tosthavho have
lost it as a result of the prohibition on dual oatlity. Whether
the law requires that to be done depends on theepro
interpretation of Art. 18 of the new ConstitutiomdaArt. 10 of
the 2006 Nationality Law. For the reasons we haverg we
have concluded that the Iragi courts would dedid¢ someone
who lost their Iragi nationality as a result of fw®hibition on
dual nationality does not have to apply for a fiegte of Iraqi
nationality to have their Iraqgi nationality restdr® them. The
consequence is that Mr Al-Jedda did not have tdyafgp a
certificate of Iraqgi nationality to have his lragationality
restored to him. It was restored to him automdiicahough
under Art. 10.1 of the 2006 Nationality Law he veatitled to
renounce it in writing. Since he had not done so 1y

Draft 30 April 2012 17:01 Page 14



Court of Appeal Unapproved Judgment: Al-Jedda v SSHD

No permission isgranted to copy or usein court

December 2007 when he lost his British nationahtywas still
an Iragi national on that date.”

The issues on the appeal

42.

43.

44,

45.

The grounds advanced by Mr Richard Hermer QC oralbeth the appellant are in
summary as follows.

As to the TAL, it is submitted that in reaching tanclusion that the appellant’s Iraqi
nationality was restored automatically by Articl&(C), SIAC erred in law in that

they:
i)

ii)

failed to consider a core element of the appelao#ise, that the Iraqi courts
would interpret Article 11(C) in a manner consisterth (or least inconsistent
with) international law, and that it would be caryr to international law for

such a fundamental alteration to the law of natipnéo be effected during a

belligerent occupation;

failed to attribute any or any adequate weighth® ¢vidence that the Iraqi
courts would be unlikely to reach an interpretatainiraqi law that had the
extraordinary practical consequence that some lilbom people in the
diaspora who had previously divested themselvdsagf nationality pursuant
to the 1963 Nationality Law by voluntarily acquigimnother nationality had
had their Iragi nationality automatically restotedhem, whether they wanted
it or not and irrespective of its potential conseages for them, e.g. as regards
tax status; and

failed to take any or any adequate account of theéeace as to custom and
practice, namely the evidence of Dr Mohsin thavdts necessary in practice
for a person in the appellant's position to make agplication for the
restoration of his Iragi nationality, and the evide of Major-General Al-
Yasiri that the Directorate of Nationality did rexypply Article 11 owing to the
absence of implementing laws and that it was necgss practice for a
person in the appellant’s position to make an appbn under the 2006
Nationality Law for the restoration of his natioml

As to the 2006 Nationality Law, it is submitted tls®dAC erred in law in concluding
that the appellant had his Iragi nationality restbto him automatically by Article
10.1 if it had not already been restored by Artitl§C) of the TAL, in that the
conclusion:

)

i)

was in conflict with the agreed expert evidencd #hdicle 10 did not have
that effect; and

was an illogical and irrational reading of Articl, subverting the plain
meaning of the article taken as a whole.

The grounds of appeal included a further arguméiternational law raised before
SIAC. This was an argument to the effect thah& provisions of Iraqgi law had the
effect of restoring the appellant’'s automaticaltyconstituted forced naturalisation
which could not be asserted against, and oughtonbé recognised by, other States.
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46.

The point was based on the judgment of the Intemnat Court of Justice in
Lichtenstein v Guatemala (The Nottebohm C4%8%5] ICJ 4. Mr Hermer made
clear in his oral submissions, however, that he negursuing the point before us. |
need therefore say no more about it, and all funtéierences to the international law
issue are to the separate international law issmersrised at [43(i)] above.

The Secretary of State resists each of the gromodsued by the appellant. In

addition, by a respondent’s notice, the Secretdr$itate contends that even if the

relevant provisions of Iraqgi nationality law did tnlkave the effect of restoring the

appellant’s Iragi nationality automatically, thecBstary of State’s decision to deprive

him of British nationality did not make him statede the appellant’'s statelessness
was the result of his own failure to make the ajgion he was entitled to make for

the restoration of his Iragi nationality.

The interpretation of Article 11(C) of the TAL

The international law argument

47.

48.

49.

50.

The first step in the appellant's argument is ttreg Iraqgi courts would seek to
interpret Article 11 of the TAL in a manner consist with international law. There
was evidence from Dr Mohsin to that effect in hipglementary written report. The
joint experts’ memorandum expressed no disagreeorettie point. Dr Mohsin was
cross-examined along the lines that it was privaternational law, not public
international law, that would be taken into accdoyithe Iraqi courts, but that line of
guestioning ended inconclusively when Keith J iathd that Dr Mohsin’s expertise
in respect of public international law had not bestablished. In the course of re-
examination of Dr Mohsin, however, the judge acedphat even if Dr Mohsin did
not have expertise in public international law hasvable to give evidence, as an
expert in Iragi national law, on whether the Irampurts could take account of
arguments of public international law in relatianthe interpretation of Article 11(C)
of the TAL. Dr Mohsin then confirmed that the Irampurts could take account of
such arguments.

When Mr Naji was asked about this issue in his @vi@g in chief, he said that
international treaty law “adopted by a domestic’lawuld be considered and applied
as part of domestic law. The judge queried wirethat answered the question
whether the principles of international humanitarlaw relied on by the appellant
would be taken into account in the interpretatidniraqgi law. Counsel for the

Secretary of State said that it did answer the toqpressince the relevant principles
were contained in treaties, and the point was oaiyed further in evidence. | share
the judge’s doubts about the completeness of Mrd\ajswer, but | do not think that
it matters.

The important point is that Mr Naji said nothing kmay of contradiction of Dr
Mohsin’s evidence on this issue; and the only prapaclusion to be drawn from the
expert evidence taken as a whole is that the bagrts would have regard to public
international law in the interpretation of Articld (C) of the TAL.

The next step in the appellant's argument takes tndhe substance of the
international law point. In essence, it is subaditthat international law prohibits an
occupying power from making fundamental changeght laws of the occupied
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51.

52.

53.

territory, and that the interpretation of Articl&(C) adopted by SIAC would cause
the article to be in serious breach of internatiolzav because it involves a
fundamental change to the law of nationality. Hngument requires consideration
not only of the general position of an occupyingvpo under international law but
also of the specific position of Iraqg and the statind powers of the Governing
Council.

These matters were covered in a detailed repofiapee by an international law
expert, Professor Vera Gowlland-Debbas, for theopses of the appeal to the Court
of Appeal against SIAC’s previous judgment on thetedessness issue (which, as
explained at [3] above, was set aside on procedpminds). The report was then
placed before SIAC in the further proceedings tactvithe present appeal relates, but
Professor Gowlland-Debbas was not an expert witimedsse proceedings and there
was a dispute about the status of her report. rBafs, Mr Hermer sought in effect to
adopt the report as a form of submission. Viewedthat light |1 consider it
unobjectionable, but as a submission it cannotvdeany additional weight from the
status of the author of the report.

As to the general position, Article 43 of the 199d@gue Regulations provides, in
relation to an occupying power:

“The authority of the legitimate power having irctfgpassed
into the hands of the occupant, the latter shale tall the
measures in his power to restore and ensure, &s fpossible,
public order and safety, while respecting, unlebsohutely
prevented, the laws in force in the country.”

In an article entitledrhe Administration of Occupied Territory in Intetimanal Law
(published ininternational Law and the Administration of Occupiderritories
OUP, 1992, pages 241 et seq.), Professor Christo@reenwood (now Sir
Christopher Greenwood, a judge of the Internati@wuirt of Justice) states that from
this text may be deduced the four principles wHashdown the international legal
framework for the government of occupied territoryl) the occupant acquires
temporary authority, not sovereignty, over the @ied territory; (2) the occupying
power is permitted and required to administer tbeupied territory; (3) the occupant
has the duty, unless absolutely prevented, to ctdpe existing law; and (4) the
powers of the occupant are constrained by the fpeduties and prohibitions
imposed by international law. In relation to (Bpwever, he notes that the duty to
restore public order and safety reaches far bejlomanere restoration of public order
and extends to the conduct of the whole social,meernial and economic life of the
country; and in relation to (3) he notes that tlreeptions to the general duty of
respect for existing law are extensive.

Article 43 of the Hague Regulations is reinforcgdAsticle 64 of the Fourth Geneva

Convention, which provides that the penal lawshef dccupied territory shall remain
in force, subject to certain exceptions, and thatdccupying power may subject the
population of the occupied territory to provisichghich are essential to enable the
Occupying Power to fulfil its obligations under theesent Convention, to maintain
the orderly government of the territory, and towasthe security of the Occupying
Power ...". The ICRC’s commentary on that articleserves that the idea of the
continuity of the legal system applies to the whafiehe law (civil and penal) in the
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54.

55.

56.

57.

58.

occupied territory and that there is no reasonnterj from the fact of express
reference only to penal law, that the occupying @oi not also bound to respect the
civil law of the country.

Taken by themselves, those provisions appear ttonpeovide powerful support for
the contention that it would be contrary to inte¢im@al law for an occupying power to
make fundamental changes to the law of nationalfithe occupied territory, such as
a change which had the effect of conferring citstep automatically on some 1.5
million people who had lost it under the existirgfianal law by the acquisition of a
foreign nationality.

It is necessary, however, to consider the spedahtson obtaining in Irag, and in

particular the fact that, although the TAL was addpat a time when Iraq was an
occupied territory, it was adopted not by the CB&If but by the Governing Council

established as a step towards the formation oh@odetically elected representative
government for Iraq, and the TAL itself was repletgh fundamental provisions

relating to the rights of the Iragi people and he tgovernment of Iraq in the
transitional period.

In that connection the Secretary of State placksnee on a series of UN Security
Council resolutions, most of them made under Chayté of the Charter of the
United Nations and creating binding obligations emphternational law. A general
theme of the resolutions was to reaffirm the sagetg of Iraq and to encourage
efforts by the people of Irag to form a represemagjovernment. The various steps
in that process were covered in the individual lgsmns.

By UNSCR 1483 (2003), of 22 May 2003, the Secutibuncil:

“4. Calls uponthe Authority, consistent with the Charter of the
United Nations and other relevant international, lswpromote
the welfare of the Iragi people through the effesti
administration of the territory, including in padiar working
towards the restoration of conditions of securityl atability
and the creation of conditions in which the Iragiople can
freely determine their own political future.

8. Requeststhe Secretary-General to appoint a Special
Representative for Iraq ...

9. Supportsthe formation, by the people of Irag with the help
of the Authority and working with the Special Reggntative,
of an lIragi interim administration as a transitibna
administration run by Iraqgis, until an internatiya
recognized, representative government is estallidhe the
people of Irag and assumes the responsibilities thod
Authority.”

UNSCR 1500 (2003), of 14 August 2003, welcomed #stablishment of the
Governing Council on 13 July 2003 as an importéep sowards the formation by the
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people of Iraq of a representative government. 9O8eptember 2003 the Arab
League recognised the Governing Council as entitedrepresent Iraq in the
organisation.

59. UNSCR 1511 (2003), of 16 October 2003, said momuathe respective positions of
the CPA and the Governing Council. The Securityr@a:

“1. Reaffirms the sovereignty and territorial integrity of Iraq,
and underscoresin that context, the temporary nature of the
exercise by the Coalition Provisional Authority ¢Aarity) of
the specific responsibilities, authorities, andigdtions under
applicable international law recognised and setthfom
resolution 1483 (2003), which will cease when an
internationally  recognized, representative  govemme
established by the people of Iraq is sworn in asslaes the
responsibilities of the Authority, inter alia thiglu steps
envisaged in paragraphs 4 through 7 and 10 below;

4. Determineghat the Governing Council and its ministers are
the principal bodies of the Iraqi interim adminaion, which,
without prejudice to its further evolution, embalighe
sovereignty of the State of Iraq during the traosdl period
until an internationally recognized, representatjyeernment

is established and assumes the responsibilitidseofuthority;

5. Affirmsthat the administration of Iraq will be progres$ywe
undertaken by the evolving structures of the Iragerim
administration;

6. Calls upon the Authority, in this context, to return
governing responsibilities and authorities to tle®gle of Iraq
as soon as practicable ...;

7. Invites the Governing Council to provide to the Security
Council, for its review, ... a timetable and prograenfor the
drafting of a new constitution for Iraq and for thelding of
democratic elections under that constitution ....”

60. UNSCR 1546 (2004), of 8 June 2004, referred ipieamble to the dissolution of the
Governing Council (on the formation of an Interinov@rnment) and welcomed the
progress made in implementing the arrangementrdoyd political transition referred
to in UNSCR 1511 (2003). The Security Council:

“1. Endorses the formation of a sovereign Interim
Government of Iraq ... which will assume full respbiigy
and authority by 30 June 2004 for governing Iragilevh
refraining from taking any actions affecting Iragiestiny
beyond the limited interim period until an electB@nsitional
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61.

62.

Government of Iraq assumes office as envisagediagoaph
four below;

2. Welcomeghat, also by 30 June 2004, the occupation will
end and the Coalition Provisional Authority willase to exist,
and that Irag will reassert its full sovereignty”....

In an article entitled’ ransformative Military Occupation: Applying the Wwa of War
and Human Rightgpublished in The American Journal of Internatiobaw, vol.
100:580, at page 618), Professor Sir Adam Robestenented as follows on
paragraph 1 of that resolution:

“This important limitation on ‘taking any actiondfecting
Irag’s destiny beyond the limited interim periodportedly
resulted from pressure by various Iraqi groupsféédhat the
position of Kurds, Shiites, or others might be unieed
irrevocably by actions taken by the ‘sovereign’ ehih
Government. This constraint placed the Interim &oment,
paradoxically, in a position analogous to that efcgcupying
power. The CPA interpreted the provision as lingtithe
Interim Government’s power to conclude treaties. heT
constraint bears obvious similarities to the olilgas on
occupying powers to refrain from making fundamenctanges
in the legal system of the occupied territory, dadbehave
generally in a trustee-like manner. The fact ttie term
‘caretaker government’ was often used with refeeetw the
Interim Government confirmed this interpretationThus,
ironically, a transformative occupation challengitige very
foundations of the law of the Hague Regulations twed~ourth
Geneva Convention had the effect of leading toaagertion of
the conservative principles that underlie occupalaov — even
at the moment when the occupation was deemed tat laa
end.”

Mr Swift submitted nonetheless that by its resolusi the UN Security Council
determined that the Governing Council representagi sovereignty, and in so doing
effectively dismissed the possibility that the Gaweg Council was no more than an
arm or puppet of the CPA. Thus, the Governing Cdwmas not to be treated in the
same way as an occupying power and was not comstraby the restrictive
provisions to which occupying powers are subjeateunnternational law. Mr Swift
submitted further that the resolutions expresslgepted the competence of the
Governing Council to prepare for and produce a nemstitution, and that it was as
part of this constitutional process that the TALsvealopted. The welcome given to
the arrangements introduced by the TAL constitudefilirther endorsement of the
status of the Governing Council and of the legitsnaf the TAL. Additional
international recognition of the Governing Couraild of the TAL is to be found in
the decisions of the European Court of Human Rightal-Saadoon and Mufdhi v
United Kingdom(Application no. 61498/08), at paragraph 10 of #umissibility
decision of 30 June 2009 and paragraph 18 of thetantive decision of 2 March
2010. Further, the validity of the TAL is assunmdthe 2006 Constitution of Iraq,
Article 143 of which annuls the TAL save for spesf provisions; and it was the
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63.

64.

65.

66.

evidence of Mr Naji that the Iragi courts had madedreds of decisions based on the
TAL.

It seems clear that the occupation of Irag was Varyfrom an ordinary occupation
and that it did not fit comfortably within the noamrules of international law:
Professor Roberts describes it as “a transformatoaipation challenging the very
foundations of the law of the Hague Regulations thedrourth Geneva Convention”.

| do not think, however, that Mr Swift is correathis submissions as to the status of
the Governing Council and its freedom from thereasts placed by international law
on an occupying power.

The function of the CPA was to “exercise powerg@iernment temporarily in order
to provide for the effective administration of Iragring the period of transitional
administration” (CPA Regulation No.1, of 16 May 300Section 1). The CPA
retained that function until it ceased to existtib@ assumption of responsibilities by
the Iraqgi Interim Government in June 2004. In theantime the CPA “recognised”
the Governing Council as the principal body of bfagi interim administration (CPA
Regulation No.6 of 13 July 2003, Section 1) andumeqgl the two bodies to consult
and co-ordinate “on all matters involving the temgyg governance of Iraq, including
the authorities of the Governing Counciibi¢l., Section 2). Consistently with that,
the CPA “recognised” the appointment of Interim Mtars by the Governing Council
(CPA Memorandum No.6, of 2 September 2003) butreexséexclusive authority” to
appoint Deputy Ministers (CPA Memorandum No.9, 6ffi2bruary 2004). In none
of this can | discern the acquisition by the GousgnCouncil of a status displacing
that of the CPA, or of powers more extensive tlersé of the CPA.

Although paragraph 4 of UNSCR 1511 (2003) statet the Governing Council
“embodies the sovereignty of the State of Iraq mytihe transitional period”, it is
difficult to attribute any concrete legal effectttrat statement. The resolution does
not confer on the Governing Council, or suggest tha Governing Council has
acquired from some other source, an authority teego distinct from that of the
occupying powers as represented by the CPA. Owrdhg&ary, paragraph 6 calls on
the CPA *“to return governing responsibilities andharities to the people of Iraq as
soon as practicable”; and it is that transfer cfpomsibility and authority to the
sovereign Interim Government, and the ending ofdt@&ipation, to which reference
is made in paragraphs 1 and 2 of UNSCR 1546 (200dntil that point the
international law of occupation continued to apply.

It is not, however, any part of the appellant'secé®efore us that the Governing
Council lacked the authority to make the TAL in geal or Article 11 in particular.
Thevalidity of the TAL is not in issue, even if that is how th&nt is put in some of
the material relied on. On the case as presewtad,tthe international law point
relates only to how Article 11 is to logerpreted It is true that part of the appellant’s
argument on interpretation is that the Governingri@d had no power to adopt a law
of such a fundamental character as Article 11 wdwialde on SIAC’s interpretation of
it, and that this should lead to a restrictive iptetation of the article; but the issue of
validity is not an essential feature of the argutnsimce the international law point is
relied on as favouring a restrictive interpretatiewen if Article 11 would not be
invalid on the interpretation given to it by SIA@ my view, to bring in questions of
validity is to add a layer of complexity which ishelpful and unnecessary for the
proper resolution of the dispute as to interpretati
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67.

68.

69.

70.

Mr Swift submits that once it is conceded that theverning Council had the
authority to adopt the TAL, the appellant's argutnas to interpretation can get
nowhere: the TAL contained a package of fundamentasures and there is no
warrant for picking out one provision, Article 1fbr special treatment on the basis
that the international law of occupation prohibdimdamental changes to national
law. At first sight that is a powerful submissioBut it is also necessary to keep in
mind that the TAL was dransitional law: as stated in the Preamble, it was
“established to govern the affairs of Irag durihg transitional period until a duly
elected government, operating under a permanent lagdimate constitution
achieving full democracy, shall come into being’eds[20] above). It is
understandable that it should contain measuresebawfundamental, that were
needed for the purpose of governance during timsitranal period and for achieving
the move to a democratically elected representajoxeernment; and whether or not
the adoption of such measures tested or strettteedarmal limits of the international
law of occupation, they were encouraged and endobsethe Security Council
resolutions. But the normal limits of internatibfew, together with the transitional
nature of the law, can still be said to militataiagt reading Article 11 as effecting as
fundamental a change to the law of nationalitycasél by SIAC — a change that went
beyond anything necessary either for the governahdeaq during the transitional
period or for the move to a democratically elegtguresentative government.

In that connection it is interesting to note thpam given to the Security Council by
Mr Brahimi, the Special Adviser to the Secretarya@ml, on 27 April 2004. In
relation to the TAL he said:

“... I welcome the clarification made recently by Aassador
Paul Bremer, the Administrator of the Coalition Wsoonal
Authority, who, among other things, stressed tiia interim
Government will not have the power to do anythinbich
cannot be undone by the elected Government whikhsta
power early next year'.

The fact is that the Transitional Administrativew.& exactly
what is says it is: a transitional administratiasv for the
transition period. It is not a permanent consbtut Indeed, it

is not a constitution at all. The Transitional Laver any other
law adopted in the present circumstances — carinogur
opinion, tie the hands of the national assemblyicwhvill be
elected in January 2005 and will have the sovereign
responsibility of freely drafting Iraq’s perman&anstitution.”

A similar concern can be seen in paragraph 1 of ORIS546 (2004), quoted at [56]
above, in relation to the interim period after theeupation had come to an end but
full democracy had not yet been established: doeses the formation of the Iraqi
Interim Government which is to resume full respbity and authority for governing
Irag “while refraining from taking any actions affang Iraq’s destiny beyond the
limited interim period until an elected Transitibn@overnment of Iraq assumes
office”.

An important but in my view incidental function Afticle 11 during the transitional
period was that it was drawn on for establishingilality to vote in the elections for
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71.

72.

73.

the National Assembly. Chapter 4 of the TAL madmegal provision for the
members of the National Assembly to be electedA ORler No. 96, of 7 June 2004,
contained the detailed electoral law. Section $at Order laid down entitlement to

vote:

“(1) To be eligible to vote in the election of tiNdational
Assembly, a person must:

(a) According to Article 11 of the TAL, be deemead laaqi
citizen, be entitled to reclaim Iraqi citizenshiplze eligible
for Iraqi citizenship;

(b) Have been born on or before 31 December 1988; a

(c) Be registered to vote according to procedusesad by
the Commission [i.e. the Independent Electoral Cission
established by CPA Order No.9].

(2) The Commission shall interpret Article 11 o thAL in an
inclusive manner. The Commission shall not be ddpet on
the conclusion of any administrative or legal pezEs
undertaken by the Iragi Interim Government in order
implement Article 11 of the TAL.

(3) The decisions of the Commission shall notumtigie future
administrative or legal processes undertaken by Ithqi
Transitional Government in order to implement Agid1 of
the TAL.”

Thus, the franchise was extended to persons faMitign the descriptions in Article
11 irrespective of whether they had actually becdragi citizens pursuant to that
article. Whilst that was no doubt a convenient whygealing with the matter, it does
not appear to me that that can have been the prim@nded function of Article 11
(and 1 do not read the expert evidence as competia view that it was). On its face
the article is concerned with citizenship, not wélgibility to vote, and it is the
meaning and effect of the article as a law on eftship that must be considered. The
CPA Order dealing with eligibility to vote provides real illumination on that.

Where does all this lead one? In the developménhi® argument as to the
constraints on making any fundamental change tdaWveon nationality during the
period of occupation, Mr Hermer submitted in sumyntirat (1) the Iragi courts
would interpret Article 11 as not having any effettall as a citizenship law (as
opposed to its use for the purposes of determithiegelectoral franchise) unless and
until the National Assembly made implementing laggsuant to Article 11(F);
alternatively, (2) the Iraqi courts would adoptiaterpretation of Article 11(C) least
in conflict with international law, and that consttion is one whereby the article
gives a right to apply for Iragi nationality rathéhan conferring nationality
automatically.

Mr Swift's counter-argument was in summary that ¢here is no basis for
interpreting Article 11 as having no effect pendihg making of implementing laws
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74.

75.

76.

by the Nationality Assembly — the 1965 Regulatioostinued in force, save in so far
as inconsistent with the TAL, and enabled Articletd be operated without more;
and (2) a provision conferring citizenship automrety is no more fundamental than
one providing for the grant of citizenship on apation, if no additional criteria have
to be met for the application to be successful, ardw restoring Iragi nationality
automatically to those who had previously lossibne that made good sense in the
political context in which the TAL was adopted.

In my judgment, the international law issue consdeat length above is highly
material to the assessment of those rival contesitiol am also satisfied that the issue
was raised squarely in submissions before SIAC. SMift seized on a passage in
closing submissions to SIAC in which Mr Hermers thé point in terms that “there
is more than sufficient evidence to suggest tHag clause isambiguous then it
would be permissible for an Iraqi court to consiadernational law when deciding
on which interpretation to prefer” (my emphasidhat enabled Mr Swift to contend
that there was no finding by SIAC that Article 1)(@as ambiguous (SIAC’s
conclusion rested on the clear difference in lagguaetween different provisions of
Article 11) and that this entire line of argumdmrefore fell away and did not need to
be considered by SIAC. Mr Hermer’s reference tdigoity was infelicitous but
when the appellant’s written and oral submissioe®ie SIAC are looked at as a
whole | have no doubt that the point being advaneed the wider one considered
above. Yet SIAC did not refer to it. Of cours@AS do not have to mention every
point that they have taken into account, and thigtcwill be slow to find that matters
have been left out of account simply because tmeynat mentioned expressly (see
MA (Somalia) v Secretary of State for the Home Btepent[2011] UKSC 49, [2011]

2 All ER 65, at [45]). But it seems to me in thartcular circumstances of this case
that SIAC could not have taken the international iasue into account without
dealing with it as an express part of their reasgmn Article 11(C). Accordingly, |
am satisfied that they failed to take it into aaaou

That failure was a material error of law. It hae tonsequence that SIAC’s finding
on Article 11(C) cannot stand. Although that fimgliwas not determinative for their
overall conclusion, since they found that the alppélhad his Iragi nationality
restored automatically by Article 10.1 of the 200&tionality Law even if it was not
conferred on him by the TAL, | consider the cornetérpretation of Article 11(C) to
be important for two reasons: first, because avytes the proper starting-point for
an assessment of the 2006 Nationality Law; andregdecause, as explained later
in this judgment, | consider that SIAC erred in lawfinding that Article 10.1 of the
2006 Nationality Law applied to the appellant aad lthe effect of restoring his Iraqi
nationality.

| should also mention a suggestion made in argurtiatt SIAC’s conclusion on
Article 11(C) was in conflict with, or failed toka into account, the agreed position
of the experts that the TAL was not intended to enfakhdamental changes. It was Dr
Mohsin who stated in his supplementary report that TAL “was not intended to
make permanent or fundamental changes”. The jexpertss memorandum
expressed no disagreement with the relevant paragnahat report. In the course of
his oral evidence, however, Mr Naji qualified thig saying that the TAL was not
intended to make fundamental changes “to the expessible” but that it was
necessary to confer citizenship automatically oa 1h5 million people who had
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previously lost it by acquiring another nationglibecause “they wanted to prove to
the world that Saddam’s time was a very bad time la@cause Saddam has made
those 1.5 million Iraqgis to flee the country, tiesa new government and they shall
give them a new opportunity to rejoin Iraq”. Itdgficult to see why theutomatic
conferment of citizenship would have been neceskaryhat purpose; but the very
fact that Mr Naji said what he did means that ommnot identify a clear-cut
agreement between the experts that the TAL was im@inded to make any
fundamental changes, such that SIAC could be saithte fallen into material error
by failing to take into account or to give effeotthe agreed expert evidence on the
point. Mr Naji's evidence also provides a conesnilink with the next matter to be
considered.

The consequences of SIAC’s interpretation

77.

78.

79.

80.

This part of the appellant’s case relates to thesequences of SIAC’s interpretation
of Article 11(C) of the TAL, namely that Iragi natiality was automatically restored
to some 1.5 million people in the diaspora whothe terms of Article 11(1) of the
1963 Nationality Law, had “by their free choice”gaired a foreign nationality and
thereby lost their Iraqgi nationality; and that thésult occurred notwithstanding the
potential implications that this might have for itihee.g. as to their tax status. Dr
Mohsin considered that such a result was incoardtillogical. The point is distinct
from, but has an obvious overlap with, the inteora! law issue already considered.

SIAC addressed the issue in terms, at [49]:

“We have not overlooked Dr Mohsin’s point that hredb of
thousands of Iragis in the diaspora — possibly asymas 1.5
million people — would on Mr Naji's view have autatitally

re-acquired Iragi nationality — even if (a) theydhao wish to
have Iragi nationality, and (b) the acquisition @fqi

nationality would cause problems for them in thadopted
country — without the completion of any adminidtrat
formalities whatsoever. ... [SIAC rejected an argutreassed
on the absence of official press statements to dffatt, and
continued:] Nor do we think that any difficulti®uld have
been caused to those who were having the restorafitheir
Iragi nationality ‘thrust’ on them. If they did hwant it, they
could renounce it, and we were not told of any pesable
problems which that might involve.”

Mr Hermer criticised that last sentence on the disat, apart from the obvious
problem that people who do not know that they haae Iraqi nationality conferred
on them cannot be expected to renounce it, thalplitysof renunciationunder the
TAL (as opposed to the possibility of renunciation urttie later 2006 Nationality
Law) was not relied upon by Mr Naji and was notmuned by any expert evidence.

| accept that SIAC’s point about the ability to oence under the TAL is at the very
least a doubtful one. Our attention was not dré&wanything in the TAL itself or in
the expert evidence to show that it was possibtieuthe TAL to renounce the Iraqi
nationality automatically conferred by Article 1)(@ SIAC were correct in their
interpretation of that provision. By contrast, eegs provision is made in Article 10
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81.

of the 2006 Nationality Law for renunciation of dianationality which would
otherwise be retained on acquisition of a foreigtiamality.

More generally, | take the view that the conseqgasnof SIAC'’s interpretation
militate strongly against that interpretation. Far State to confer nationality
automatically and irrespective of their wishes ome 1.5 million foreign nationals
(albeit former Iragi nationals) spread around tloelevwould be a very surprising step
even in the absence of the constraint imposed déyntiernational law of occupation
and even in the special circumstances of Iraqenptbst-Saddam era. Whilst this is a
consideration to which, unlike SIAC, | would attackal weight in my own
assessment of Article 11(C), it does not estalaiskrror of law by SIAC.

The evidence as to custom and practice

82.

83.

84.

The final part of the appellant's case in relatimn Article 11(C) concerns the
evidence as to custom and practice that was b&€. Dr Mohsin said this by
way of general comment, at paragraph 63 of hislsapgntary report:

“The idea of automatic conferral of citizenshipagainst the
well-understood custom and practice in Iraq. Tragil Courts
would not give Article 11(C) such a meaning”.

Dr Mohsin gave evidence that he had dealt with meases where individuals had
applied for nationality under Article 11(C), and peovided documents relating to
some of those cases. He also produced at a égje Btajor-General Al-Yasri's letter,
which had been prompted by the Secretary of Staésls proper production of the
relevant part of Major-General Aj-Yasri's textbook.

Mr Hermer criticised SIAC for failing to treat exisg practice as a guide to
interpretation at all, and failing to address thelence that an Iraqi court would be
influenced by the established procedures relatngtizenship. | do not regard that
criticism as well-founded. The evidence did not g far as to establish with
sufficient clarity that the Iraqgi courts would tteaustom and practice as a guide to
interpretation. The passage | have quoted fronvibinsin’s supplementary report is
the high point of the evidence relied on. The cantrhe makes in it about the Iraqi
courts is bound up closely with his view about tuerect interpretation of Article
11(C). It cannot be treated as a stand-alone @bout the approach of the Iraqi
courts towards evidence of custom and practice.

Nevertheless SIAC addressed at some length thealaetudence of custom and
practice, and in my view they were right to do sthe expert views of Dr Mohsin

were informed by his experience as a practitionethe field, including the various

cases about which he gave specific evidence. Mereeven if custom and practice
are not a direct guide to interpretation, there loarreal value in testing a particular
interpretation of a legislative provision agairtst tvay it is applied in practice. Itis a
striking feature of the present case that SIACterpretation of the Iraqi law of

nationality is at odds with the practice and oé#lgbosition of the government of Iraq
as explained by its Director General of Nationalifihat does not show that SIAC’s
interpretation is wrong but it does raise a sigaifit question-mark about it.
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85.

86.

87.

88.

| do not need to go into the detail of the caseisgipresented by Dr Mohsin. SIAC
considered them at [52]-[54] and analysed them &y what was consistent with
SIAC’s interpretation of Article 11(C). There i® separate challenge to that aspect
of SIAC’s reasoning, which gets round an obstaol&SIAC’s interpretation rather
than providing positive support for that interpteta.

The evidence of Major-General Al-Yasiri concernitige TAL is to be found
primarily in his letter to Dr Mohsin, which was We&n in his capacity as Director
General of Nationality. In that letter he summesighe factual background of the
appellant’s case and states that the Iraqi naitgrialw “is very simple and clear in
this case”. He refers first to the appellant’sslad Iraqgi nationality, pursuant to
Article 11(1) of the 1963 Nationality Law, on acgaog British nationality willingly
in 2000. He continues:

“2. The General Directorate for Nationality in dralid not
apply the provisions of Article (11) of the TAL, vwh was
issued in 2004. This is due to the fact that neslavere issued
to regulate the terms of nationality and naturaiia in

accordance with the wording of the foregoing Adichs it
provides for general principles that the Iraqi &afior must
follow when legislating laws related to nationalitgnd

naturalization. Therefore, those who lost theagirnationality
as a result of acquiring another nationality did Inenefit from
the provision of this Article.”

He goes on to examine the relevant provisions ef 2006 Nationality Law,
explaining that the appellant, like all those whbstltheir Iragi nationality under the
1963 Nationality Law on the acquisition of a foreigationality, must submit an
application for the restoration of his Iraqgi na@dity in accordance with Article 10.3
of the 2006 Nationality Law.

Major General Al-Yasiri refers in his letter to Gier 5 of his textbook on Iraqi
Nationality Law (2" ed., 2010), in which he deals with a number oesancerning
restoration of Iragi nationality. “Case 1" is resttion of Iragi nationality to a person
who has relinquished it and voluntarily acquiredoaeign nationality. The text
considers the position only under Article 10.3lu# 2006 Nationality Law and makes
no reference to the TAL. This is of course comsiswith the position in his letter
that the General Directorate of Nationality did regiply the TAL owing to the
absence of implementing laws. But if, as SIAC fduArticle 11(C) of the TAL had
the effect of restoring Iragi nationality automatlg to all who had lost it under the
1963 Nationality Law on acquiring a foreign natibtya the absence of any reference
to it in the textbook would be a very serious onoissndeed.

Mr Hermer sought to deploy Major-General Al-Yagriévidence in support of his
submission that the Iraqgi courts would interpretidde 11 as not having any effect at
all as a citizenship law unless and until the NaloAssembly made implementing
laws pursuant to Article 11(F). He acknowledgedbwious anomaly, in the form of
Dr Mohsin’s evidence that applications for restmmatof Iraqgi nationality previously
lost through the acquisition of a foreign natiotyakvere being made, and made
successfully, during the time when the TAL wasancé; but he submitted that this
must yield to the evidence of Major-General Al-¥asis to the correct position.
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89.

90.

Indeed, he placed considerable weight on the fedtSIAC’s interpretation of Article
11(C) is inconsistent with the practice of the Ir&tpte, and the official position of
the Iragi State, as explained by its Director Gahef Nationality.

| do not accept that SIAC fell into legal errorita treatment of Major-General Al-
Yasiri's evidence. They were entitled to proceesithey did at [46], on the basis that
“just because the Directorate of Nationality Affadtid not give effect to Art. 11 did
not mean that Art. 11 should not have been givéeceto”. They were entitled in
any event to place only limited weight on his ewice on this point, given the
contradiction between it and the practice describdte evidence of Dr Mohsin.

For my part, | consider the evidence of Major-Gahe\l-Yasiri to be much more
important in relation to the current position undeticle 10 of the 2006 Nationality
Law than in relation to the position that existedier the TAL.

Conclusion on Article 11(C) of the TAL

91.

92.

93.

94.

| have found that SIAC’s failure to take into acnbuhe international law issue
amounted to a material error of law, sufficientvibate their finding in respect of
Article 11(C). | have expressed a number of ottmarcerns about SIAC’s reasoning,
none of which would be sufficient in itself to jifgtinterfering with their finding but
each of which can properly be taken into accourdmnfresh assessment.

The next question is whether, subject to consideraif SIAC’s finding in respect of
Article 10 of the 2006 Nationality Law, we shoulcemit the matter for
reconsideration by SIAC or should proceed to makesh assessment of our own.
In my judgment, this is a case in which we can stmould adopt the latter course. All
the relevant materials are before us. We are igoa&l a position to review the
evidence, including in particular the expert evicksras SIAC were: as | have said at
[7] above, SIAC’s choice between the views exprédsethe two experts was based
on specific consideration of their evidence in tiela to the particular issues rather
than on any general assessment that one of thetexpas more reliable than the
other. Considerations of judicial economy and daoce of further delay tell strongly
in favour of our dealing with the matter ourselvather than remitting.

| propose therefore to make my own assessment wf the Iragi courts would
interpret Article 11(C) of the TAL. In so doingWwill give due weight to SIAC’s
analysis whilst taking into account the variousteratcovered above.

| do not accept Mr Hermer's submission that Artidle had no effect at all as a
citizenship law unless and until the National Asbgmmade implementing laws
under Article 11(F). Article 11 must have beerended, in my view, to operate as a
legally effective law of citizenship in the traneital period. | have already expressed
the view that, although it was drawn on for thepgmses of determining eligibility to
vote in the elections for the National Assemblattivas an incidental function rather
than its primary purpose; and had it been a lavwablgibility to vote, | would have
expected it to include some reference to the pdimtould also have expected Article
11(F) to be expressed very differently if the intiem had been for the substantive
provisions of Article 11 to remain in suspense lumiplementing measures were
made by the National Assembly.
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95.

96.

97.

There was, moreover, no obvious need for implemgntheasures in respect of, or
any reason for wanting to defer the effective date a provision such as the
prohibition in Article 11(B) on the withdrawal ofdgi citizenship or of exile. A
similar point can be made about the first sentesfcArticle 11(C), conferring the
right to carry more than one citizenship. On theef of it, that provision simply
meant that the acquisition of a foreign nationalifyan Iragi national after the date
when the TAL came into force no longer resultedthe automatic loss of Iraqi
nationality: in conjunction with Article 3(B) othe TAL, which provided that any
legal provision that conflicted with the TAL waslhand void, it displaced Article
11(1) of the 1963 Nationality Law. There are, taseems to me, strong reasons for
believing that an Iragi court would hold that suplovisions had legal effect
notwithstanding the absence of any implementingslavAnd once it is found that
some provisions of Article 11 had legal effectahcsee no sensible basis for holding
that others did not. The precise legal effecindividual provisions (and in particular
whether the second sentence of Article 11(C) coedecitizenship automatically or
required an application to be made for the purpise) different question. If the
effective operation of a provision required addiibregulations, there was nothing to
prevent the continued operation of the 1965 Regulatto the extent that they were
relevant and consistent with Article 11.

| acknowledge that Mr Hermer derives support fos ubmission from the
international law argument, in thany change to the law of nationality of the
occupied territory might be considered to be a &mental change. Strong as it is,
however, | do not think that the argument wouldshéicient to persuade the Iraqi
courts that Article 11 had no legal effect at als to the evidence of Major-General
Al-Yasiri that in the absence of implementing latvee General Directorate of
Nationality did not apply Article 11, | have alrgaexplained the limited weight that |
attach to that evidence, given the contradictorgence of what happened in practice.

In my judgment there is much greater force to Mrriier’s alternative submission
that the Iraqgi courts would interpret the seconatesgce of Article 11(C) as giving a
right to apply for Iragi nationality rather than esnferring nationality automatically.
SIAC were right to point to the difference in laage between, on the one hand, the
second sentence of Article 11(C) and Article 11&BY, on the other hand, Article
11(D), and to note that the difference was so nthtkat something of importance
must have been intended (see the summary at [24eab But they were also right to
observe that one possibility was that it was ineghthat anyone who had lost his
Iragi nationality had to apply for its restoratidhe difference between those to whom
Articles 11(C) and (E) applied and those to whorticke 11(D) applied being that the
former were entitled to have it restored once thay established that they came
within the relevant provision whereas the lattenldchave their application refused
on other grounds, for example because they posiectat to national security. In my
view there might be other differences as regardsbidisis on which an application
could be refused, but that is not important forspré purposes. The key point is that
the difference in language between the variousipians is consistent itself with

an interpretation of Article 11(C) whereby the ogation of citizenship is dependent
on the making of a successful application and dam#shappen automatically. The
route by which SIAC got from there to the conclusibat Article 11(C) conferred
citizenship automatically is not one that | findrqeasive. In my judgment, when
account is taken of the additional consideratiosisagit below, the balance comes
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98.

99.

100.

101.

down firmly in favour of the conclusion that Artectl1(C) required an application to
be made.

First, 1 consider that the international law arguingells strongly in favour of a

restrictive interpretation of Article 11(C). | shmt accept Mr Swift's contention that a
provision conferring citizenship automatically i® more fundamental than one
providing for the grant of citizenship on applicatj even if no additional criteria

have to be met for the grant of citizenship on @agbn (I will proceed on the

assumption that an application would have to batgdif the applicant came within
the terms of Article 11(C), but | would leave ofgle question whether an application
might lawfully have been refused on other ground®).enlarge the pool of Iraqi

citizens at one stroke by some 1.5 million peoplepf them foreign nationals and
most of them living outside Iraq, is on any viefuadamental change. To give the
same group of people the right to apply for Irajizenship might have the same
theoretical potential for enlargement of the pabtitizens but could realistically be

expected to have a very much smaller effect intmm@ac Both would appear to be
incompatible with the international law of occupati but the former would be a more
obvious and far-reaching breach, whereas the lateid affect only those who made
an application during the transitional period wiies law remained in force.

Even leaving the international law argument on side, | have already indicated why
in my view the consequences of SIAC’s interpretgtimoth from the point of view of
the State of Irag and from the point of view of tinelividuals affected, militate
strongly against that interpretation.

It also seems to me that the more restrictive pmetation fits better with the terms of
the 2006 Constitution and the 2006 Nationality Lawis explained at [28]-[30]
above, Article 18(3)A of the 2006 Constitution pides that any person who had his
citizenship withdrawn shall have the right to “derda its reinstatement. SIAC
accepted that this required an application to belanbut, in the light of their
conclusion regarding Article 11(C) of the TAL, thesad it as applying only to those
whose citizenship was not restored automaticallyeurthe TAL. 1 find that a rather
artificial approach and think it much more plausithat the Iraqi courts would adopt
a consistent interpretation of the various provisioto the effect that restoration of
citizenship was and is dependent in each caseeom#king of an application. The
reasons why | consider that a like interpretaticuld be given to Article 10 of the
2006 Nationality Law are set out in the next sectbthis judgment.

For those reasons | conclude that Article 11(Chhef TAL did not operate to restore
the appellant’s Iragi nationality citizenship autmtimally; and since he made no
application for its restoration, he did not becandragqi citizen by virtue of the TAL.

The interpretation of Article 10 of the 2006 Natiatity Law

102.

As | have explained at [39]-[40] above, SIAC’s apgmh towards Article 10 of the
2006 Nationality Law was first to dismiss the apability of Article 10.3 on the basis
that a person who had acquired foreign nationaditd thereby lost his Iraqi
nationality pursuant to the 1963 Nationality Lawdhaot “renounced” Iraqi
nationality. SIAC went on to find that Article I0.applied to a person in the
appellant's position and that it had the effect mfstoring Iragi nationality
automatically. In finding that it applied to a pen in the appellant’s position, SIAC
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relied at [68]-[69] on two main considerations. edwas that it would avoid what
would be (in the light of SIAC’s view of Article 18) the anomalous result that such
a case was not covered by the 2006 Nationality abaell. The other was that SIAC
accepted what it understood to be Mr Naji’'s evidetacthe effect that the Iragi courts
would decide that Article 10.did apply to someone like the appellant; and in so
doing they observed that it would be astonishingriicle 10.1 looked only to the
future and did not also seek to rectify the ingesi of the past. The further finding
that Article 10.1 did not require someone in th@alant's position to apply for a
certificate of Iraqgi nationality was based on SIAG@iew that Article 2B of the 1965
Regulations, which governed applications for tretaeation of Iraqi citizenship under
Article 11(2) of the 1963 Nationality Law, was imsstent with the 2006 Nationality
Law and was therefore no longer in force.

SIAC'’s interpretation in conflict with the agreexbpert evidence

103.

104.

Mr Hermer submitted first that SIAC’s conclusionaththe appellant’s Iraqi
nationality was restored automatically by Articl@ 1L had no evidential basis to it and
was in conflict with the agreed evidence of the sxperts. Dr Mohsin’s view was
that the situation was governed by Article 10.3jcwhrequired the appellant to apply
for the restoration of his Iragi nationality; andr fthat reason he dealt only with
Article 10.3 and not with Article 10.1. Mr Najiwritten evidence was that Article
10.3 did not apply; it was not clear as to the affef Article 10.1. In cross-
examination it was put to him that if the appelldrgd not regained his Iraqi
nationality under the TAL or under Resolutions Bt 117 prior to the coming into
force of the 2006 Nationality Law, there was nothin the 2006 Nationality Law
itself that would automatically and immediately oha the position. In one answer
he said that “Article 10 speaks about the Iragi vaequires another nationality shall
keep his Iraqi nationality, so that applies”. SlA&erred specifically to that answer
as representing his evidence that the Iragi comasld decide that Article 10.1 did
apply to someone like the appellant. Mr Hermer nsitted that that was a
misunderstanding of the particular passage of Mj’'Navidence but that in any
event, and much more importantly, SIAC’s findingatththe appellant’s Iraqi
nationality, if not restored by the TAL, was resrautomatically by Article 10.1 ran
directly counter to the effect of the evidence givey Mr Naji in his cross-
examination taken as a whole.

At the end of his cross-examination Mr Naji waseklsome questions by Keith J
which put his evidence on this matter beyond doubt:

“Q. Mr Naji, at the beginning of this morning yowid in
response to questions from Mr Hermer that, if MrJatlda had
not regained Iragi nationality either under the TAL under
decisions [i.e. resolutions] 111 or 117, he coulmt have
reacquired Iragi nationality either under the Ciagon or
under the nationality law of 2006.

A. Correct.

Q. If that is correct ... what it means is that WiestMr Al-
Jedda reacquired Iraqgi nationality is going to lepahdent on
the TAL or decisions 111 and 117.
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105.

106.

107.

A. 1 would say and/or.

Q. Very well and/or. It means, therefore, thahe&i way on
your evidence the meaning and effect of the Cautgiit and
the meaning and effect of the 2006 nationality lawe not
material for the commission because, if he acqumatbnality
under the TAL or decisions 111 or 117, we do notehto
consider the Constitution or the nationality law 2006;
alternatively, if he did not acquire nationalitydem the TAL or
decisions 111 or 117, equally we do not have tcsiclem the
Constitution or the nationality law of 2006 becayse have
agreed with Mr Hermer that they would not give him
nationality if he had not got it already.

A. Assuming the assumption that Mr Hermer hasrmgivat he
did not regain it under the resolution.

Q. Of course. | just wanted to make sure thatdeustood the
effect of your evidence ...."

SIAC referred to that exchange at [57] in the cent& their consideration of the
effect of the 2006 Constitution. They did not rdfeit when considering the effect of
the 2006 Nationality Law. Mr Hermer submittedttti@e limited circumstances in
which a court may reject uncontradicted expert evig (see Dicey, Morris and
Collins onThe Conflict of Laws2006 ed., vol.1, para 9-016) do not apply hemr an
that SIAC erred in law in reaching a conclusioramflict with the expert evidence.

Mr Swift sought to deal with this point by submiti that there was no relevant
agreement between the experts. For that purposeshkeis back to Mr Naji's written
report and submitted that SIAC were entitled toarathnd it as being to the effect
that Article 10.1 applied to restore the appellahtagi nationality automatically. 1 do
not accept that the report supports that conclyssdralone that there is anything in it
capable of displacing the clear answers to therapneffect given by Mr Naji in his
oral evidence. Nor is it the way Mr Swift dealtthvithe evidence in his closing
submissions before SIAC, in which he argued thattite evidence came to was that
an application had to be made under Article 1thef2006 Nationality Law but such
an application could not lawfully be refused.

In my judgment, Mr Hermer’s submissions on thisiessare well founded. Whilst it
was open in principle for SIAC to reject the viewtbe experts if there was good
reason to do so, no such good reason has been sba@nist in the circumstances of
this case. SIAC’s conclusion on Article 10.1 nolydacks support in the evidence of
the experts but departs without adequate justiindtom the common position of the
experts. That constitutes a material error of law.

The alleged irrationality of SIAC’s conclusion

108.

Mr Hermer submits further that SIAC’s reading oftiéle 10 is illogical and
irrational, subverting the plain meaning of theicdet taken as a whole. SIAC'’s
rejection of the evidence of Dr Mohsin and Majorr@eal Al-Yasiri that Article 10.1
did not apply to a person in the appellant’s pogsitivas based on their view that this
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109.

110.

111.

would have the anomalous result that such a peveaitd not be covered by the 2006
Nationality Law at all. But the supposed anomalgsa only because of SIAC’s
rejection of the evidence that Article 10.3 was lmajble to such a person. The
rejection of that evidence was based in turn onC3Aview that a person who had
lost his Iraqgi nationality as a result of the ptmtion on dual nationality could not be
said to have “renounced” his lIragi nationality, &ese the natural meaning of
“renounce”, and the meaning it has in this contextp give up of one’s own accord.
But it does no violence to the language of Artide.3 to say that a person
“renounced” his Iraqgi nationality by acquiring aréggn nationality of his own free
will and thereby losing his Iragi nationality puesu to the 1963 Nationality Law. It
does far greater violence to the language of Axtid to read “shall retain” in Article
10.1 as “shall have restored to him”, which is wB#\C did in order to find that
Article 10.1 applied to the appellant. That regdialso gives Article 10.1 a
retrospective effect, contrary to the evidence thdw does not have retrospective
effect unless it expressly so provides. SIAC’sarede on the aim of rectifying the
injustices of the past was also misplaced, sinegtbhibition on dual nationality (as
opposed to the deprivation of citizenship for reesieferred to in Articles 17 and 18
of the 2006 Nationality Law) was not in itself anjustice.

In my judgment there is considerable force in theiglemissions. Even leaving aside
the points made above about SIAC’s departure frben dommon position of the
experts, it seems to me that Article 10.3 appliesamaturally than Article 10.1 to a
person in the appellant’'s position. SIAC’s priradipreason for rejecting the
applicability of Article 10.3 was that they did nthtink that the appellant could be
said to have “renounced” his Iragi nationality (on another translation, to have
“relinquished” it). But | agree with Mr Hermer tha does not involve any great
stretching of language to say, as Dr Mohsin di@t thomeone who voluntarily
acquired a foreign nationality and thereby lost Inég)i nationality by operation of
Iragi law “renounced” his Iragi nationality; wheeed also agree that SIAC’s
interpretation of Article 10.1 does far greater leiwe to the language of that
provision. It was only after rejecting the apphiddy of Article 10.3 that SIAC
moved to consider Article 10.1; and it was only d&e®e they had rejected the
applicability of Article 10.3 that they were able teason that an anomalous result
would arise if Article 10.1 did not apply to thepegllant. But if the two provisions
are looked at together, Article 10.3 is the befierand if Article 10.3 applies, the
suggested anomaly falls away and there is no reeaddpt a strained interpretation of
Article 10.1.

| do not need to go so far as to find that SIAGsdusion is illogical or irrational,
which | would hesitate to do. | have already foundhaterial error of law in their
departure from the evidence of the two expertscivimeans that their conclusion has
to be reconsidered. My concerns about SIAC’s mn@agocan be taken into account in
my own assessment of Article 10.

| should mention for completeness that Mr Swiftgegted that the grounds of appeal
did not cover SIAC’s conclusion on Article 10.3, 8@t SIAC’s finding as to the
inapplicability of Article 10.3 would remain untdued even if their conclusion on
Article 10.1 were found to be flawed. | disagrééhe point may not be expressed as
clearly as it might have been in the written granout the appellant’s case plainly
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involved a challenge to SIAC’s conclusion in redatito Article 10 as a whole; and
Mr Swift was equally plainly ready with submissidnssupport of that conclusion.

The evidence as to custom and practice

112.

113.

114.

Although the argument about custom and practice dea®loped by Mr Hermer in
the context of the TAL, it applies equally to th@0B Nationality Law and | need to
say something about it here.

Dr Mohsin’s evidence as to current practice intretato the 2006 Nationality Law
was considered by SIAC at [71]-[74]. SIAC accepteat they could not exclude the
possibility that the Iraqgi authorities treated some who had lost his Iragi nationality
as a result of the prohibition on dual nationadisyhaving to apply for its restoration;
but again they made the point that what the auibercurrently do does not mean
that that is what the law requires. There wasrnar ®f law in that reasoning.

SIAC also considered the evidence of Major-Genéhlasiri about the 2006
Nationality Law. In that evidence he explains fiactice of the General Directorate
of Nationality within the context of his understamgl of Article 10. Thus, in his
letter to Dr Mohsin he states:

“5. The wording of [Article 10.1] ... does not apply the
applicant as he lost his nationality before [th@&Dlationality
Law] had come into force, as a law may not be agpin Iraq
unless after its enforcement. This means thaivariay not be
applied retrospectively, unless the new law costaiprovision
providing to the contrary. This is according tatiéle (10) of
the Iraqgi Civil Law No. (40) of 1951.

6. The applicant, like all those who lost theadr nationality
in accordance with the annulled [1963 Nationaligwll on the
ground of acquiring a foreign nationality, must st an
application to the Ministry of Interior expressihg desire to
restore his Iragi nationality, in accordance witle tonditions
stated in [Article 10.3 of the 2006 Nationality Lpw

7. Such persons who apply to regain their natitnah

accordance with the provisions of [Article 10.3]yrze in the
position of the applicant and have lost their naigy in

accordance with [the 1963 Nationality Law] on threund of
acquiring another nationality, or may have relirstpeid their
nationality in writing in accordance with [Articl&0.1 of the
2006 Nationality Law]. The procedures and the iapfibn
process are the same in both cases.

8. Therefore, the case of the application reptesam example
of the explanation given in my Book ..., in (Casefl{Chapter
5) .... The five conditions included under this Cleapnust be
fulfilled, as if not fulfiled by the applicationhis nationality
will not be restored, and therefore he will notdomsidered an
Iraqi citizen.

Draft 30 April 2012 17:01 Page 34



Court of Appeal Unapproved Judgment: Al-Jedda v SSHD
No permission isgranted to copy or usein court

9. The Minister of Interior has the absolute anldl discretion
to accept or reject the application submitted ujdeticle 10.3
of the 2006 Nationality Law]. However ... the appit may
appeal the rejection decision before an Iragi cdurtil now,
no appeals have been filed, yet if an appeal isemtmkn the
court will require justification for the rejectiodecision from
the Minister of Interior. The Minister may citeraerns related
to the Country’s security. Undoubtedly, the cowmitl take
these concerns into consideration when takingntd tlecision.

We have many applications for nationality restaratmade by
individuals who lost their Iragi nationality in amcance with
[the 1963 Nationality Law] due to acquiring a famei
nationality upon their free choice. All those apations must
fulfil the conditions stated in [Article 10.3 of &h2006
Nationality Law], as explained in this letter.”

The five conditions stipulated in “Case I” of Chaipb of the textbook reflect Article
10.3 of the 2006 Nationality Law and include a liegment that an application be
submitted and a provision that the Interior Ministeay approve or refuse the
application at his discretion, subject to a rightballenge to the decision before the
Iragi courts.

115. SIAC referred to that evidence at [68] but rejeatddr the general reasons given by
them for interpreting Article 10.1 as they did. tldugh their treatment of the
evidence gives rise to no errors of law additiolmakhose already considered, the
evidence is in my view important for any fresh asseent of Article 10: coming as it
does from the Director General of Nationality,hibsld carry considerable weight.

Conclusion on Article 10 of the 2006 NationalitynLa

116. In the light of the discussion above, | can beflinestating my conclusion on Article
10. | am satisfied that SIAC’s analysis involveanaterial error of law, that their
conclusion cannot stand and that the matter muséd@nsidered. As in the case of
Article 11 of the TAL, | am satisfied that we candashould carry out that fresh
assessment for ourselves.

117. In my judgment, the relevant factors come downngjly in favour of the view that
the Iraqi courts would find the appellant’s sitoatito be covered by Article 10.3, not
by Article 10.1, and that the restoration of hgjlirnationality depends on his meeting
the conditions of Article 10.3, including the madirof an application for its
restoration. Article 10 does not operate to resibto him automatically. Despite
their differences of view about Article 10, the ers were at least agreed that it
requires an application to be made. That is aeodear view of Iraq’s Director
General of Nationality, and it accords with theqgbige of the General Directorate of
Nationality. The language of the provisions supgpdr It also sits comfortably with
the 2006 Constitution, Article 18(3)A of which, 8AC themselves held, requires a
person who has had his citizenship withdrawn to enak“demand” to have it
reinstated. It is unnecessary to decide whethgmaplication, once made, has to be
granted if the basic conditions are fulfilled or etther there exists a residual
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118.

discretion to refuse it. What matters is that apliaation has to be made if Iraqi
nationality is to be restored.

Accordingly, in the absence of any application bg aippellant, Article 10 has not
operated to restore Iragi nationality to him.

The respondent’s notice

119.

120.

121.

122.

By the respondent’'s notice the Secretary of Staises an argument that was
advanced before SIAC but did not need to be decioledhem owing to their
conclusion that the appellant's Iragi nationalityadh been restored to him
automatically. It is said that even if the restamra of the appellant’s Iragi nationality
depended on his making an application for the pggpsuch an application could be
made and would be bound to succeed; and in conseguiewas not the Secretary of
State’s decision to deprive him of his British paflity that made him stateless, but
his own failure to apply for the restoration of lriagi nationality; or at least, in the
terms of section 40(4) of the British NationalitgtALl981, the Secretary of State was
entitled in the circumstances not to be satisfieat the order would make him
stateless.

| am prepared to assume that if an application weaee for the restoration of the
appellant’s Iragi nationality it would be boundgocceed, though the point is by no
means free from doubt. | also put to one sideothjections raised by Mr Hermer as
to the practicality of the appellant making an a&agilon at all: he submitted that an
application would have to be made by the appellaperson, and for that purpose the
appellant would have to enter Iraq legally and waihlerefore require a visa, which
would lie in the discretion of the State and cobkl refused on national security
grounds.

| would reject the Secretary of State’s argumenttii@ straightforward reason that
section 40(4) requires the Secretary of State (@n@ppeal, the court) to consider the
effect of theorder made under section 40(2): would tbeder make the person
stateless? If Iragi nationality was not restoiethe appellant automatically under the
Iraqgi legislation considered above, he was notragilnational at the time of the
order: his only nationality at that time was Bifitinationality. The effect of the order
would therefore be to make him stateless. Thatldviye the effect of the order
irrespective of whether he could previously haveuared another nationality had he
chosen to do so, or whether he could do so inuhed.

In the course of submissions on this issue we weferred to the discussion of
statelessness in SIAC’s open judgment of 5 Noven#f0 in Abu Hamza v
Secretary of State for the Home Departm@uppeal No: SC/23/2003). Having
considered the 1954 Convention relating to theuStaf Stateless Persons and the
1961 Convention on the Reduction Statelessnes<; Stated at [5]:

“The obvious, and, we are satisfied, only propernahasion is
that Parliament intended that the Secretary ofeSthould not
make a deprivation order in respect of a person vghoot
considered as a national by any state under theatoge of its
law — the definition in Article 1.1 of the 1954 Ga@mtion.
Such an interpretation has the advantage of aligdomestic
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123.

law with the United Kingdom'’s international obligats. As to
the burden and standard of proof, we are satisted the
burden is on the Appellant and that he must prdw he
would be made stateless on the balance of probabifi

None of that was in dispute before us. | am datighat in this case the appellant has
proved to the requisite standard that at the tifnth@ Secretary of State’s order he
was not considered as a national by the Stateagfunder the operation of Iragi law,
even though it would have been open to him and avetill be open to him to make
an application for the restoration of Iraqi natiliyaunder that law. There is no
suggestion that he was considered as a nationahpyother State save the United
Kingdom. In those circumstances the order depgiiom of his British citizenship
plainly made him stateless.

Overall conclusion

124.

125.

For the reasons | have given | would allow the apmend quash the Secretary of
State’s order depriving the appellant of his Bhitietionality.

In one way that result is deeply unsatisfactory,that the Secretary of State is
satisfied, for reasons upheld by SIAC, that to tepthe appellant of his British
nationality is conducive to the public good. Buheéeds to be borne firmly in mind
that the British Government took the positive stémranting the appellant British
nationality in 2000 and that Parliament has letgslan clear terms that an order
depriving a person of his British nationality magt ibe made unless deprivation is
conducive to the public goahdthe order would not make him stateless. It apgpea
that at the time of making the order the Secretér§tate was unaware that the grant
of British nationality to the appellant had caus&u to lose his Iraqgi nationality, and
that the issue of statelessness was therefore imeh ghe consideration it would
otherwise have been given.

Lord Justice Stanley Burnton :

126.

127.

| am grateful to Lord Justice Richards for havirg sut the relevant material, the
parties’ submissions and his conclusions so clearty comprehensively. | agree with
his conclusions and his reasons for them. Indeednsider that clear evidence would
have been required to justify a conclusion thataterts of Irag would interpret their
laws as automatically conferring Iraqgi nationaldg very many former citizens of
Irag, who now live in this country, in France, etUSA, in Israel (where many went
as refugees in the late 1940s), who would havenmvledge of their re-acquisition
of their former nationality and would not want ®-acquire it. | also consider that a
conclusion that is inconsistent with the practidetree Iraqi administration would
require clearer evidence than that before SIACthrsdCourt.

| therefore agree that the appeal must be allowi&d. Lord Justice Richards, this is a
conclusion in relation to this appellant | have eotm reluctantly. Section 40(3) of the
Immigration Act 1981, as originally enacted, conder power on the Secretary of
State, in terms similar to those in section 20h& British Nationality Act 1948 to
deprive a person of his British citizenship if he
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128.

“(a) has shown himself by act or speech to be wvadlor
disaffected towards Her Majesty; or

(b) has, during any war in which Her Majesty wagaged,
unlawfully traded or communicated with an enemybeen
engaged in or associated with any business that tovdss
knowledge carried on in such a manner as to amsishemy in
that war ; or

(c) has, within the period of five years from tlederant date,
been sentenced in any country to imprisonment foerian of
not less than twelve months.”

The restriction of Secretary of State’s power tospes who would not be rendered
stateless by the deprivation of British citizenshigs confined to ground (c). In 1975
the Convention on the Reduction of Statelessnesse cato force. Article 8
prohibited the deprivation of the nationality ofCantracting State, such as the UK.
However, paragraph 3 of that Article authorisedatesto retain the power to deprive
a person of his nationality, even if it would rendem stateless, if at the time of
signature, ratification or accession to the Treagpecified its retention of that right
on one or more of specified grounds existing innggional law at that time. Those
grounds included that “inconsistently with his dudf loyalty to the Contracting
State”, the person had “conducted himself in a rearseriously prejudicial to the
vital interests of the State” or hddjiven definite evidence of his determination to
repudiate his allegiance to the Contracting Staldéie United Kingdom made the
appropriate express declaration and thereforenedathe right reserved by Article
8.3. However, for reasons of which | am unaware,Government did not legislate to
retain that right when the 1981 Act was amendethbyNationality, Immigration and
Asylum Act 2002: as we have seen, the prohibitrosdction 40(4) is unrestricted.

| refer to this legislative history and to the Cention because it appears to me that if
the Secretary of State had retained the right pyide a person of his citizenship on
the grounds originally set out in the 1981 Act, smedmitted by the Convention, the
appellant’s actions may have been such that shie tawe deprived the appellant of
his citizenship notwithstanding that he would tlhgréave become stateless. As it is,
she had no power to do so.

Lord Justice Gross :

129.

130.

For the reasons given by Richards and Stanley BarbdJ, with which | agree, | too
feel driven to allow this appeal. | do so witha@reeluctance, in circumstances where
the appellant’s case is conspicuously lacking imitna@d where the Secretary of State
has determined that depriving the appellant ofBriish nationality is conducive to
the public good. Unfortunately, however, s.40(4)re British Nationality Act 1981
(as amended) leaves no scope for the exerciseyafiscretion.

Still more unfortunately, as highlighted by Stanl&grnton LJ $uprg, when
Parliament came to enact the amendments to the Aé8Xor whatever reason, the
opportunity of qualifying s.40(4) was lost. On thmterials available to this Court,
such qualification would not have entailed any i#@mswith this country’s
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international obligations. The 1961 Convention be Reduction of Statelessness,
which came into force in 1975, provided in Art. Bfallows:

“l. A Contracting State shall not deprive a persanhis
nationality if such deprivation would render hinatsless.

3. Notwithstanding the provisions of paragraph fltlus
article, a Contracting State may retain the rightdeprive a
person of his nationality, if at the time of sigma&, ratification
or accession it specifies its retention of suclitrign one or
more of the following grounds, being grounds ergtin its
national law at that time:

(@) That, inconsistently with his duty of loyaltyo tthe
Contracting State, the person:

(i) Has conducted himself in a manner serioussjydicial to
the vital interests of the State.....”

131. Had the power set out in Art. 8.3(a)(ii) of the @ention been incorporated in
domestic legislation, the landscape of this liligatis likely to have been very
different. As it is, we have no choice but to lgpp.40(4) in accordance with its
terms.
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