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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia [in] 2009 and
applied to the Department of Immigration and Citigtl@ip for a Protection (Class XA) visa
[in] December 2009. The delegate decided to reffuggant the visa [in] March 2010 and
notified the applicant of the decision and heregvrights by letter [on the same date].

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] April ZDfor review of the delegate’s decision.

| find that the delegate’s decision is an RRT-resble decision under s.411(1)(c) of the Act
and that the applicant has made a valid applicdtioreview under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRgy to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
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191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

| have before me the Department’s file, which inlels the application for a protection visa
and the delegate’s decision recdrbave also had regard to the material referrad the
delegate's decision, and other material availablad from a range of sources.

Application for Protection Visa — [in] December 20@

The following personal details of the applicant dmel written claims are contained in the
protection visa application and accompanying statérfodged [in] December 2009.

The applicant claims she is a citizen of the PeoBlepublic of China (China) and was born
in Urumgi, Xinjiang Province, China and was edudateUrumgi, Shengdu and Beijing She
is [age deleted: s.431(2)], speaks Uighur, Mandamnich English, is of Uighur ethnicity and is
a Muslim. She described herself as a student.

The applicant has never married and her parergsniChina. One sister lives in Malaysia
and her remaining siblings live in China. Priohg&r arrival in Australia she lived at an
address in Urumqi [from] 2008 to 2009.

The applicant arrived in Australia [in] 2009 traugl on a Chinese passport and entered
Australia on a student visa granted in Shanghf2®9.

In the application for a protection visa the apgtitclaimed that:

. She left China due to discrimination, abuse andiutifeatment by Chinese
authorities for reasons of her ethnicity, religaord political opinion.

. She fears that if she returns she will be mistoebteChinese authorities. She
has suffered some mistreatment in the past and feisgs may be worse
because Chinese authorities have become more alafdilighurs since the
conflict in Xinjiang in July 2009.

. Her current activities may be used against henefreturns to China and she
may be interrogated, tortured and imprisoned bliaittes. She is fearful of
serious mistreatment if she returns.

. She fears the Han Chinese community and the Chagkerities. She claims
that she will be harmed because of her culturhhietand religious identity
and because of her peaceful protest activities.Alieese authorities will not
protect her from harm.

Statement [in] February 2010
The applicant submitted a detailed statement [@ldrEary 2010.

The applicant stated she was born in Urumgi iniimg Uighur Autonomous Region
(XUAR) on [date of birth deleted: s.431(2)] anchsw [age deleted: s.431(2)]. She stated
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that the Uighurs have been abused, subject toilis@tion and oppressed by the Chinese
authorities since 1949.

The Chinese authorities prevent education in tlghul language, discriminate in education
and employment opportunities and restrict religiand traditional practices.

The applicant is a Uighur and a Muslim. Her fates a primary school teacher in Urumqi
until he was sacked from his position after andeat [in] 1997 during which Chinese
authorities killed hundreds of Uighurs and imprisdrthousands. Her father was accused of
being involved in those incidents and was detaigadstioned for about a week and
mistreated during his detention. Another relativaswmprisoned during this incident and
served eight years imprisonment. The applicanttheravas abused by the Chinese
authorities when they forced her to have a misageriwwhen she was seven months pregnant
in 1985.

She stated that the Chinese authorities emplogipslsuch as family planning and
assimilation to restrict or reduce the Uighur papioin. The Chinese have forced thousands
of Uighur families out of the city of Kashgar anestroyed traditional family homes.

The applicant attended primary school from [yealeted: s.431(2)] in Urumgqi. The school
had Chinese and Uighur classes and teachers sthibel used to abuse and discriminate
against the Uighur students. She was subject twigimation and verbal abuse and gave
several detailed examples of such discriminatidre &so gave several examples of religious
and ethnic discrimination at school and university.

The applicant completed high school in July [yegleted: s.431(2)] and wanted to continue
tertiary studies in her homeland but was forcesttly in inner China. The Chinese
authorities forced many Uighur students to go tdspaf inner China to study to accelerate
the process of cultural assimilation of the Uighurs

In January 2003 her grandmother passed away andaieea white scarf which would
indicate she was in mourning. She was a studehedtculty of education and studying
Chinese language in preparation for future studies.teacher came to the class and
observed her with the scarf and abused her in bbtite class. She questioned why the
Chinese students were allowed to wear their spawairning clothes at such times and the
Uighurs were not. The teacher pulled her scarfotf threw it on the floor, stepped on it and
abused her again. She also pulled her hair but wWiesapplicant complained to the faculty
she was suspended for one week for acting disrdapgto the lecturer.

The Chinese authorities stepped up their oppresditme Uighur people during the 2008
Olympics when they started to raid the houses ghulis claiming security concerns. They
detained many people and were inspecting idengitgiscof the Uighur people. They
restricted the movement of all Uighurs during tinget of the Olympics.

The applicant returned to her home in Urumbi [iGD8. The applicant's family home was
raided [in] 2008 by police in the pre Olympic pefid-our police officers entered the house at
about 8 p.m. and one of them was a Uighur offidsrsoon as they came in they did a
complete search and found banned books and CD'’s.

Three days later police officers came to the h@aumgktook the applicant's father, her elder
brother and herself to the police station in [sbhdeleted: s.431(2)] for questioning. They
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asked them why they were keeping banned religioog$Hand CDs with separatist
sentiments. The applicant's father told them herfeaddverse intention in keeping the books
and they did not know the books and the CD’s waranied.

They asked the applicant why she was keeping CBdaaks about Islam in her room and
accused her of having backward and separatist.i®@stold them she was listening to CDs
as music and had no separatist ideas. One offitkehand verbally abused her. She was
guestioned a second time and they kept asking hgrstve was keeping materials and
whether she had connections with any separatisipgr&he was told to stay away from
religious activity and they threatened they woulohher life if she did not comply with their
directions.

They kept the applicant and her brother in detenfioo about two weeks and released them
after they wrote a letter of promise and paid a.ffBhe described the contents of the letter of
promise.

Their family home was searched again in June 200&athe time they had a relative from
[City A] staying as a guest. The applicant desctiivbat happened when the police and
suburb committee officers came to the door. Thelafive deleted: s.431(2)] was asked to
leave and returned to his place of registration.

The applicant claimed that there also is widespoksctimination against Uighurs in many
areas, for example, in obtaining hotel or rentabatmodation. The applicant gave a detailed
example of her own experience when she was a dtudBeijing studying English at the
[University details deleted: s.431(2)] from [yededeted: s.431(2)]. [In] 2008 she was asked
to leave her student hostel and she found it $wulif to find alternative accommodation she
terminated her studies and returned home.

The applicant stated that a large number of Uiglae killed by Chinese workers in
Guangdong on 26 June 2009 and as a result hunolr&tighur students took to the streets in
July 2009 to protest his incident. The applicantieed an SMS message to participate in the
protest but her parents prevented her as sayingutfrities would not allow a peaceful
demonstration.

Many Uighurs were killed by police and military é&s during the protests on 6, 7 and 8 July
2009. Many hundreds of Uighurs were killed by meralzé the Han Chinese community
during those protests. The Chinese authoritieqdidact to protect Uighurs; they only
protected the Han Chinese. The son of one of thicapt's neighbours was killed on 7 July.
The applicant and her family could not leave theme for about one week due to the fear of
being killed.

After about one week the applicant's family wenening out of food and there was a period
of calm and the applicant went out to buy food sastread, vegetables and milk. When she
left the house she saw three Chinese men runnvmgytis her and turned back to her home
but they caught her and started hitting her. Sreamgng and shouting for help and a few
neighbours came out and the men ran away. Herwasdleeding and she had blood all
over her body.

After two weeks the applicant and her family deditle go to the town of [name deleted:
s.431(2)] to stay with a relative for safety reasdrhey caught a bus which was stopped by
police and all Uighurs taken off the bus and questil for security reasons. They were
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verbally abused at the police station but were @bkstablish their identity and reasons for
travel but many other Uighurs on the bus remaingublice detention.

The applicant's [relative deleted: s.431(2)] wesrhanager of an Internet site named [name
deleted: s.431(2)] however that site was banne@higese authorities in 15 July because the
site had presented political views and adverseiapsn At that time the Chinese authorities
cut off telephone and internet access to the agpific homeland and sealed and isolated all
Uighur people from the rest of the world. The apgtit was not able to contact her family
and friends when she came to Australia and waseroed about their safety and well-being.

The applicant wanted to come to Australia to stailg to escape the situation in China. She
stated that Uighurs find it difficult to obtain E@®rts which take longer to process and
require approvals from various authorities. She akd to pay a bribe to get approval for her
passport which took about 6 months to process. V8herobtained her passport she had to
sign an agreement she would not be involved inra¢ipaiactivity or visit Mecca.

When she left Urumgi and Beijing she gave detditsud how she was extensively questioned
and strip searched and felt she was treated likerarist.

She stated that she feared if she returned shedvbeuhbused and treated unfairly by Chinese
authorities as had happened to her before she wafuestralia. She feels it may even be
worse than before as the Chinese authorities hesentie more abusive of Uighur people
after the killings and abuse in Guangdong and mixing in June /July 2009. She also
believes she would suffer discrimination in empl@yropportunities and not be able to
make a living.

She also stated that her activities in Australiaiide used as a reason by authorities to
mistreat her if she returned. She fears she caildterrogated, tortured and imprisoned if
she went back to China.

Application for Review — [in] April 2010

[In] April 2010 the applicant applied for review tife delegate’s decision to refuse to grant a
protection visa.

[In] May 2010 the applicant’s representative submdita statement made by the applicant
addressing the reasons given in the delegate’sakdiecision.

The applicant acknowledged that she obtained atgeducation in China, however, when
she finished high school she wanted to study irhbere province but was forced to study in
[Province 1]. She stated that the purpose of rengpUighurs from their homeland was to
accelerate their assimilation but she had alsorexpeed discrimination during her period of
study.

With respect to the comments made that her famély im a comfortable financial position

she stated that her parents made it possible faoHeave China by selling a plot of land as
well as borrowing money from relatives. Her fathad not had a permanent job after he was
sacked in [1997] and her maternal grandparentsbalter the family during difficult times.
The applicant's [relative deleted: s.431(2)] isanager in a Taiwanese company and assisted
the applicant in her living and study expenses wherapplicant was studying in [Province

1]. Even though the applicant's [relative] has 8 peying job this does not necessarily mean
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that Uighurs can easily find employment. The agplicalso noted that her [relative deleted:
s.431(2)] had been questioned by Chinese auth®etdo the reason [her relative] was
working for a Taiwanese company.

With respect to the applicant’s claims of detensbe did not receive any documents from
Chinese authorities.

With respect to her freedom of movement to leavin&hbhe stated that getting a passport
was difficult and she had to pay bribes to obtgpravals from local government authorities.
It still took her six months to get a passport ahd had to sign a statement saying she would
not visit Mecca and would not be involved in angamtist activity. She was thoroughly
checked at the airport in Urumgi and was questiaiit whether she had been involved in
the July 2009 incidents. She had to take off alldhethes, was searched and the border
control officers threw a verse from the Koran slaswarrying into the rubbish bin. She was
exposed to similar treatment at the airport iniBgijShe was allowed to leave China as she
was not listed as a political criminal otherwise stould not have been able to leave.

She has not had any high profile separatist agtbhetause she has been living in [state
deleted: s.431(2)] where there is only a small comity of Uighurs. She meets other Uighur
students and they discuss human rights and miggiblesh a small association. She is
improving her knowledge of human rights issuesugtothe Internet.

Regarding the issue of freedom to practise hegicglishe stated that Chinese authorities
restricted and penalised her for practising hegiat during her school and university life.
People working in the public service are not ablpractise their religion and this meant she
would never be able to get a job in the public merv

Although she does not attend the mosque regulbdystated that women do not usually go
to the mosque in her country; they pray at home.dttendance at the mosque once during
the Eid festival is not an indication that sheas$ practising her religion. She prays daily in
Australia and that would be impossible in ChinathiVespect to the delegate’s comments
that there are religious restrictions on all religg communities in China she stated that the
position for Muslim Uighurs is much worse as Chaasthorities equate the religion of the
Uighurs with terrorism.

She also stated that if Uighur attempts to conduogtpolitical activity outside China their
life will be totally destroyed if they returned eve the activities were not regarded as high
profile activities.

In her closing comments she stated that the mistesa of Uighurs by the Chinese
authorities increased after the July 2009 incideFite authorities cut off telephone and
Internet communication and placed the whole Uiglatron under restriction and dealt with
them very harshly. Uighurs are afraid on the s#r@atshops and taxis because they are
abused, beaten and sometimes killed in the stieeds. environment like these she does not
have to have conducted high-profile activities idew to be at serious risk of harm

Hearing [in] May 2010

The applicant appeared at a hearing before thaifailjin] May 2010 to give evidence and
present arguments. She was assisted at hearingibtegpreter of the Uighur language and



61.

62.

63.

64.

65.

66.

67.

68.

accompanied by her advisor who is a registeredatiagr agent. The hearing was conducted
by way of video link.

After | gave a general introduction explaining thepose and conduct of the hearing | asked
the applicant a series of questions about her patdmckground and claims. | emphasised
that as | was taking a fresh look at the applicasibe should give me a detailed and accurate
account of those matters.

The applicant was born in Urumqi in East Turkisdmgiang Province) on [date of birth
deleted: s.431(2)] and she is now [age delete@1¢2}]. She grew up with parents and
family in Urumqi and her parents are still aliveddiving in the family home. The applicant’s
father lost his job after the 1997 incident andgbeernment will not allow him to work full
time although he did some casual work from timen®. She has [siblings information
deleted: s.431(2)].

She attended school in Urumgi and then spent Zywaparation for university. She studied
Mandarin at [university deleted: s.431(2)] anddhmed that course in [year deleted: s.431(2)].

She then attended university in [details deletetBH2)] where she studied a course in
Electronic Information. Half of the course concaetmemputers and the other half concerned
mathematics, physics and electronic programming.c®mpleted that course and obtained a
certificate of completion.

She then went to East Turkistan in June 2007 aad tio find a job until September 2007 but
found it impossible to obtain employment. She vodd by a number of employers that they
did not need any Uighurs. After trying for a longriod of time she decided that knowledge
of English might improve her employment prospeotsise enrolled in an English
preparation course at the Foreign Language Seafipmiversity deleted: s.431(2)]. She
moved to Beijing but found it almost impossibldita a place to live whilst she was
studying. When she enquired about various placetatoshe was told that they did not take
Uighurs.

Eventually she found a student hostel and stae@durse but found life very difficult as a
Uighur. In January 2008 the student hostel in wisich was staying asked her to find other
accommodation. She explained that the Chinese atitisovere preparing for the Olympics
in 2008 and had a policy of expelling Uighurs fr@aijing. The person in charge of the
hostel in which she had been living told her theg sould not stay there because she was a
Uighur and had to find another place to live. Sé&shed the area near the university and
applied for other lodgings but no one would give &glace to stay. As she could not find
accommodation she had to leave the course andhretdrumai.

She returned to her family home in January 2008dihgrivate lessons at home to improve
her English. She aimed to sit for and pass an IEleESso that she could apply for a student
visa for Australia. She applied for a passport rardgi in 2008 and in 2009 applied for a
visa with the assistance of an agent.

She applied for a passport in about [2008]. It wagry difficult and long process; even
getting the application form was difficult. Shetstathat the application form for Han
Chinese was quite different to that used for Uighlighurs had to get 4-5 more pages of
approval stamps from various police station an@ogiovernment authorities. It took 6
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months before her passport was granted wheredtafoChinese it takes 1 week in rural
areas and 1 day in the city.

After she applied for a passport she obtained desiivisa to study accounting at [university
deleted: s.431(2)]. At the moment she is completiagEnglish preparation course before
she starts her degree course. She arrived in Aiagiirg 2009 and it has been personally
difficult for her because she did not know anyamésiate deleted: s.431(2)].

| asked the applicant why she applied for a pratactisa. She stated that she had suffered
discrimination because she was a Uighur and a ku&iven though she is in Australia she

is afraid of returning to China because Uighur&facer increasing repression and harm. She
saw what happened to Uighurs in July 2009 and f&@aescould be caught up in the
government’s campaign against the Uighurs.

She believes that if she returns she will be gaeetl and detained. She stated that she
suffered discrimination when she was younger andttuation has become worse. | put it to
her that even though the pressure in Urumgi hasased not every Uighur has been affected
by the crackdown. She stated that there has bemckdown since July 2009 and a large
number of people have been killed. The Chinesermgovent does not admit that this is the
case but her family have told her about these thiBfe stated that Uighurs returning from
overseas are questioned and treated with suspiti@nUighur population are living in a

cage without any human rights. Uighurs who havedier spent time overseas are treated as
security risks and she has heard that returneestieen questioned.

| put it to her that she had not done anythingaiase her to be arrested or detained. She
stated that she belongs to a small group of Uigufstate deleted: s.431(2)] and they talk
about their experiences in China and pray togedteryday. She is concerned Chinese
authorities will see this activity as a threatsliie lived in one of the bigger cities she would
join the Uighur organisations because she supfiwetsideals.

She was also concerned because of what had hapieehedfamily in 2008. [In] 2008 the
Chinese authorities were preparing for the Olympitd started checking Uighurs in the
region. Their house was checked twice by authgtrifiée first time [in] 2008 four police
came to the house, searched the rooms and tréatéanily as if they were terrorists. They
found a books on Uighers and a CD disc with sobhgsitthe Uighur Freedom movement.
They took the books and disc to the police stadioa after 3 days they returned to the house.
The police took the applicant, her elder brothet er father to the local police station. They
took them by car and they asked why we were kedpioge books and discs.

They kept asking the same questions over and @an;avhy was she keeping banned
books about separatism? She told them the boolalb@s Islam and the CD just had songs;
it had nothing to do with separatism. At that tithey pushed her very badly and she was not
allowed to say anything. They did not believe heat kept the books and CD disc. They
detained the applicant and her brother for 2 weekkdetained her father for 5 weeks. The
applicant described her time in detention in soetaitl She was released after the payment
of a bribe to local police.

She returned to the family home but was not worlatnthis time and did not work before she
left for Australia. The family home was searchgdia [in] 2008 but the applicant was not
home because she was staying with her sisterawma &bout half an hour away from her
parents. Her family told her what happened durrag search.
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The applicant has a [relative’s information dele®d31(2)] and her other siblings living in
[Town 1]. Her [relatives work information deletexi431(2)]. | put it to her that they were all
working and living relatively stable lives at th@ment. She stated that even though things
appear calm on the surface they face serious disttion.

| put it to her that the delegate questioned helfés economic circumstances and her
capacity to come to Australia as a student. Stegnesd to her statement in which she had
explained that her sister had paid her univerggsfand helped with other costs. Her father
had also sold his land to provide financial supparthe applicant. Even though she attended
university she was not allowed to study in Xinjidmgrause authorities to force Uighurs to
study elsewhere because they had a policy to daggnaind destroy Uighur culture. She
stated if she returned to China she would faceiplessiistreatment and serious
discrimination.

In her final remarks she stated that she fearsmrétuChina because she has lived through
mistreatment and suffered discrimination and dagsvant to go through this again. She
fears what the future might bring.

The applicant’s representative made submissiorte@application referring to a risk of
mistreatment and severe discrimination. He stdtatithe applicant would suffer severe
discrimination because she might not find employnael would find it difficult to obtain
accommodation because of her Uighur status.

| put it to him that even though there are probl@mXinjiang not everyone is confronted by
Chinese authorities. He stated that media repaats westricted and the outside world did not
have an accurate account of what really took pilatiee Xinjiang area. He stated that the
applicant faced a real chance of persecution ifreshened.

Independent Information
Background

Uighurs are a highly urbanised Turkic ethnic gratgmcentrated in towns and cities that
form an arc around the Tarim Basin of the Xinjidsighur Autonomous Region (XUAR).

All of these areas have high Public Security Buraag People’s Liberation Army presences.
Since the events of July 2009 the XUAR has witngsseapid rise in troop numbers and the
PSB has recruited thousands of new officers. Uginugeneral are equated with separatism,
religious extremism and terrorism by authoritied &an Chinese.

The post 5 July 2009 security sweep has resultdtkiarrest and detention of over a 1000
Uighurs, however most of these are men and bogewHlere in the PRC reports indicate that
Uighurs are held in deep suspicion by locals antence against Uighurs is increasingly
common.

In the name of crushing the “three evils” of teisar, separatism and religious extremism,
Beijing has imposed severe restrictions and empldgeguage that many Uighurs believe
have contributed to a demonisation of them throughite PRC- Since the events of 5 July

! Human Rights Watch 2009Ve Are Afraid to Even Look for Them: Enforced
Disappearances in the Wake of Xinjiang’s ProteStstober, pp.9-10.
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2009 the levels of security personnel, securitygetiéhnd scrutiny have increased
dramatically.

Information is tightly controlled in the People’&public of China: the internet is heavily
restricted; all local media agencies are governroemied or controlled; international media
agencies are monitored; and almost no non-governarganisations are allowed to operate
in the country. Nowhere are such circumstances maoute than in the Xinjiang Uyghur
Autonomous Region (XUAR) since the violent event&/iumgi in July 2008.All electronic
forms of communication have been restricted; irdeomal journalists are escorted; and
Xinhug,Athe national news agency, has monopolised tedfanformation to the rest of
China:

The exact numbers of troops and the location ajaitisons and security facilities in the
province are not known, however anecdotal evidenggests that security force numbers
have increased significantly since the events lyf 2009; in November 2009 thissociated
Pressdescribed Xinjiang as “smothered in heavy securityis known that the number of
PSB officers in the province has also increased.

As well as these increased numbers, it has also leperted that authorities maintained their
intensive monitoring of Uighurs throughout the proe; a November 2009 reportTime
Guardianstates that authorities in Xinjiang had beguna fistrike hard and punish’
campaign to further consolidate the fruits of maiming stability and eliminate security
dangers”The Guardiarsuggests that this campaign is primarily desigodtlnt for

suspects involved in the July 2009 riots and “teplots”®

There are small populations of Uighurs in a nundferastern provinces. The primary
obstacle to national relocation is the limits pthoa internal migrants’ ability to access

health and education services due to the Hukous@tmld registration) systehRelocation

to the major cities of the eastern seaboard (Bgifghanghai, Tianjin, Guangzhou, Shenzhen,
etc) is particularly difficult for non-Hukou holdgrhowever many centres do have small
Uighur communities.

It has been widely reported that the violent evemtdrumgi in July 2009 began as a protest
by Uighurs at the killing of two Uighur men at afary in Guangdong province; “[o]n 26
June some 500 Han Chinese workers turned on a@@Mtlyghur migrant co-workers,

2 Human Rights Watch 2009Ve Are Afraid to Even Look for Them: Enforced Dissgrances in the Wake of
Xinjiang’s ProtestsOctober, p.4

3 Grammaticas, D. 2010, ‘Trekking 1,000km in Chinaéd-mail’, BBC News11 February
http://news.bbc.co.uk/2/low/asia-pacific/850660h.st

* ‘China arrests Uighur web journalists — CPJ’ 2@BC Monitoring Mediasource:
Committee to Protect Journalists, New York, 2 Nokem

®> Bodeen, C. 2009, ‘9 executed over China’s deattligie riots’, Associated Press
Newswires10 November.

® Branigan, T. 2009, ‘China launches “strike hargiakdown in Xinjiang’,Guardian
Unlimited, 3 November.

" All PRC citizens are required to register in tligtritt of their birth in order to access
education, health and other services. Rarely simens able to transfer their Hukou
registration, meaning that much of the PRC'’s ‘flogipopulation’ of over 100 million are
unable to access such services.
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beating two of them to death and seriously injudgon the basis of a rumour that some
Uyghurs had raped Han girl8.”

The attack on the Uighur workers in Guangdong am¢sppear to be an isolated cd?adio
Free Europeeported in January 2010 that an ethnic Uighur mas attacked by a Han
Chinese man in a Uighur restaurant in Shenzhenrdjpat states that the owner told the
South China MorningPostthat he has decided to return to Xinjiang “onckcedinish
questioning.? Another report in January 2010 Bydio Free Europstates that throughout
China there has been a “surge” in attacks agaiheteUighurs and blames the public
reaction to the events in 2008 and again in JuB92th the language and selective
employment of facts used by government propaganddlee Chinese mediRadio Free
Europesuggest that actions have promoted extremist petisps of Uighurs to emerge
among many ethnic Han; “[h]ighly racist languageasamonly found in Chinese discussion
threads about ethnic violence last July in the idimg regional capital.” Selective use of
footage and facts on the deaths of Han Chineseitatas portraying the Han as victims
rather than oppressors according to Uighur actiaged in the report; “[t]his type of biased
reporting is igniting the hatred of Chinese pedpleards Uyghurs, and it is the reason for
Uyghurs’ deaths in jails and on the streets”, statge Europe based activi&t.

Even though there has been a recent change imthimigtration of the XUAR the fact that
PSB numbers and the XUAR security budget have gusgee the start of 2010 suggests
that a change in the hitherto authoritarian apgraacinlikely.

Despite diversity of practice, Islam is uniformlgntral to Uighur identity throughout
Xinjiang, and “embedded in many of their daily aities, such as greetings and
exclamations, mode of dress, scrupulous persoeahbhess (including the consumption of
halal food), and a sense of solidarity with otherslims in the world ** Respected
Sinologist Colin Mackerras writes that Uighurs beé that “they should be loyal Muslims”
and that to be Uighur is to be MuslifiDru Gladney agrees, arguing that all aspects of
Uighur identity, including Islam, have gained trerdeus importance due to the oppressive
nature of PRC policies and practice; “[e]Jach madadentity takes on salience and
enhanced meaning in the context of significant sfijzm.”* In other words, the practice of
Islam is more than faith, it is the rejection ofrdegraphic, linguistic and cultural
Sinofication” It is unclear the extent to which this fusion eligion and national identity

® Clarke, M. 2009, ‘China’s Xinjiang problem (part,1)owy Institute, 10 July
http://www.lowyinterpreter.org/post/2009/07/10/CasaXinjiang-Problem-Part-1.aspx .
° ‘Uyghur man stabbed to death in south China’ 2&ijio Free Europed January.

19«China: Uyghur killing ‘not isolated” 2010Radio Free Asial9 January.

X Dwyer, A. 2005The Xinjiang Conflict: Uyghur Identity, Languageleg, and Political
Discourse East-West Center Washington, Policy Studies 18.p

12 Mackerras, C. 2004, ‘Ethnicity in China: The ca$é&injiang’, Harvard Asia Quarterly
Winter.

13 Gladney, D. 1990, ‘The Ethnogenesis of the UighDentral Asian Studied/ol 9, No 1,
p.13.

4 Bovingdon, G. 2004Autonomy in Xinjiang: Han Nationalist ImperativesdaUyghur
Discontent East-West Center Washington, Policy Studies BL, p
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Islam is conscious, let alone coordinated, howevagshbandi Sufism is historically noted
for its political activism throughout South and @ahAsia®

Uighurs employed by the state have severe religamgiscultural restrictions placed on them.
Reutersstates that government employees “cannot showiaite signs of religious
affiliation, such as beards or headscan/8dhe Guardiarreports that such restrictions are
particularly strict during RamadadnTheAssociated Preseported that as of 2008
government employees were forbidden from fastinghduRamadan and restaurants are
forbidden from closing during the holy morfthSince 2008 all Uighur Muslims have been
banned from performing Tarawih prayers, “specightly prayers performed during the holy
fasting month of Ramadan.”.

Throughout the XUAR Uighur women play an importesie in Islam. A 2009 article ifihe
Guardianstates that Uighur women are traditionally in geaof “early Islamic education in
the home.*® Radio Free Asi@choesThe Guardiansuggesting that far from being “second-
class citizens”, women are “viewed as the princgzhlicators in Uyghur society, responsible
for educating children and passing on traditiomeugh the family.?® Aside from women,
children under the age of 18 are not permittedtend mosques or medressahs (Islamic
colleges), meaning that women become responsiblslfomic education and observances
for the first eighteen years of a child’s Iffe?” Uighur women have informed Human Rights
Watch that they are now afraid to teach their ¢hibdreligion in case any display of religious
awareness on behalf of the children attracts theanted attention of authoritié3.

1> Dillon, M. 2001,Religious Minorities and Chinavlinority Rights Group International,
November, p.17.

18 +China defends control over religion in Uighur i@y 2006, Uyghur Human Rights
Project website, sourcReuters 17 October http://www.uhrp.org/articles/317/1/Qdx
defends-control-over-religion-in-Uighur-region/Chtdefends-control-over-religion-in-
Uighur-region.html.

7 Branigan, T. 2008, ‘China officials tighten restions on Muslim practicesThe
Guardian 9 September http://www.guardian.co.uk/world/28@g/09/chinal

18‘Ramadan — A Time of Repression for Uyghur Musli2808, Unrepresented Nations and Peoples

Organization website, sourcEhe Associated Pres30 September
http://www.unpo.org/content/view/8725/236/.

19 Schluessel, E.T. 2009, ‘Islam in Xinjiang: an @mtirival for a young ChinaThe
Guardian 14 July http://www.guardian.co.uk/commentisfrexiésf/2009/jul/14/uighur-
china-islam.

20 vandenbrink, R. 2009, ‘Strong Women in Uyghur Hiigt, Radio Free Asia24 August
http://www.rfa.org/english/women/uyghur-women-082092140517.html/in-history-

08202009141230.html?textonly=1

L ‘East Turkestan: China Bans Officials, State Erppés, Children from Mosques’ 2006, Unrepresented
Nations and Peoples Organization (UNPO) websiter@oRadio Free Asia7 February
http://www.unpo.org/content/view/3699/236/

22 US Commission on International Religious Freed@®2Annual Report 2009 — People’s
Republic of ChinaMay, p. 76.

23 Human Rights Watch 200Bevastating Blows: Religious Repression of Uighnrs
Xinjiang, vol. 17, no. 2(C), April, p.59.
http://www.hrw.org/reports/2005/china0405/china04aH
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Uighur women intending to study Islam (known asii&liz) must do so clandestinef{.
Indeed, gatherings of Uighur women for religiouspgmses are also illegal; in April 2009 the
Public Security Bureau (PSB) arrested thirty Uigivamen in the Gulja suburb of
TashkowrokRadio Free Asiatates that authorities in the XUAR have “bannedape
gatherings that involve the practice of Islam ospstion that these could promote ethnic
separatism.” Eighteen of the women were reportedld “after eight hours of interrogation,
seven were sent for forced labor for 10 days, arefere sentenced to a month in jail... A
pregnant woman in the last group was released Etelays> Such rules are restricted to
Uighur women. Among the Hui (ethnic Chinese Mus)m#&men are permitted to study and
become Imams (Nu Ahong) of female-only mosques $N4°

The Chinese authorities have recently stepped cyrisg measures in Xinjiang Province.

Authorities near the western Silk Road city of Kgeshin China's troubled region of
Xinjiang have detained a group of ethnic Uyghur veornwvho had formed a group to
study the Quran, overseas groups said. ‘(Chinac&odid Quran group 2010, Radio
Free Asia, 8 June http://www.unhcr.org/refworldiddtc162753c.html).

The role of Uighur women in religious educationiture, language and identity is
understood by PRC authorities. The Uyghur Humam®Ri&roject (UHRP) Congress
believes that this knowledge is behind a recent PR@ram to recruit and transfer young
female Uighurs to work in factories in urban aresastern China. The UHRP states that so
far “thousands of Uyghur women have been removaa their families and placed into
substandard working conditions thousands of mies ftheir homes” It also states that
women are intimidated into participating and tloatal leaders who refuse to comply with the
policy are threatened “with removal from their @$?RC government propaganda promotes
the program as an opportunity for Uighur womeretrh, earn and experience life; however,
the UHRP states that the experience for almost@ihen is ‘shattering’ and they suspect
sinister motives behind the policy. They interphet policy as part of the Chinese
Commuzr;ist Party’s broader policies to underminehrgculture, religion and national
identity.

The Chinese authorities recently announced meaageesst a separatist group in Xinjiang
Province however some sources have expressed smubesabout the accuracy of the
information suggesting that the government autiesrinay have provided false information
to justify further crackdowns.

China said Thursday its uncovering of a "terrorist” cell letkto a banned separatist
movement in the country's far west underscoreetiatiring threat of attacks, a year after
deadly ethnic riots rocked the traditionally MuslKimjiang region.

24 4Won't Anyone Listen to Justice?’ 200Badio Free Asial9 November
http://www.rfa.org/english/news/uyghur/uyghur-justi11192008165957.html

2> Hoshur, S. 2009, ‘Women Held over Parfyadio Free Asia5 June.
http://www.rfa.org/english/news/uyghur/party-060820244059.html

26 Almog, L. 2010 ‘The other half of the sky’, Intaional Museum of Women website.
http://www.imow.org/economica/stories/viewStory?gtd=4799

2" Uyghur Human Rights Project 2008, ‘Deception, Bues, and Threats: The Transfer of
Young Uyghur Women to Eastern China’, World UygRungress website, 8 February,
pp.1-2 http://www.uyghurcongress.de/en/wp-contgitads/08-02-2008-Uyghru-
Women.pdf.
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The gang had gathered pipe bombs, molotov cockkailges and other weapons to carry out
attacks in southern Xinjiang cities between Julg @ctober 2009, Public Security Ministry
spokesman Wu Heping told a media briefing Afterplat was revealed, gang members
scattered to different parts of China and oversaas authorities have arrested 10 suspects,
he said.

Wu claimed the group was linked to the East Tudwestlamic Movement, or ETIM, a
banned organization advocating independence fgiaxig. China says the group is allied
with al-Qaida.

... The Rev. Marcus Ramsey, director of the Macau fiaitér Network that collaborated with
other missionary groups to help the Uighurs esta@ambodia, said greater transparency
was needed to give the accusations credibility.

"There's no press freedom, there's no independeification of these things so I think they
have the luxury of being able to make these cldiRamsey said in a phone intervie®

FINDINGS AND REASONS

The applicant claims to fear persecution from tlaa Ii€hinese community and the Chinese
authorities for reasons of her Uighur ethnicity &ed Islamic religious beliefs and practices.
She claimed she was mistreated [in] 2008 whendraily home was searched and she was
consequently detained and questioned becauserttiy fead pro separatist and religious
materials in their possession. She also claimsstatvas attacked by a group of Han
Chinese men [in] 2009 and that she only escapéausdnarm because her neighbours came
to her assistance on that occasion. She claimeditinag the July 2009 conflict in Xinjiang
that Chinese authorities did not provide reasonabtediscriminatory state protection to the
Uighur community. She also claimed that she andlyamembers were taken from a bus and
guestioned when they were moving from Urumqi telative’s home in July 2009. The
applicant claims that she has been subject to tandsg and far-reaching discrimination
and abuse in China because of her Uighur ethnicity.

| have considered the claims set out in the apjpdicdor a protection visa and the application
for review, the oral evidence given at hearing,applicant’s submissions and the documents
given to the Tribunal in support of the claims.

| am required to determine whether the applicastdhavell founded fear and if so whether
what she fears amounts to persecution for a Coiorerglated reason. My task is to consider
all the evidence, make findings on material questiof fact and then to give reasons for my
decision.

Having seen the applicant’s passport and heard\héence | accept that the applicant is a
citizen of the Peoples Republic of China.

| accept that the applicant was born and grew ugriimgi in Xinjiang Province and that she
is of Uighur ethnicity and a Muslim. Her parentslanof her siblings live in China and one
[sibling information deleted: s.431(2)].

8 Bodeen, Christopher 2010, ‘China says terror bogerscores enduring threa&'ssociated
Press 25 June
http://www.google.com/hostednews/ap/article/ALeq8dTGA 93sjHUt2y3ACal8ak7vQ
D9GHONVO2



103. She has described a history of discrimination duhar school and university year and
contempt shown for her Uighur ethnicity, her raigiand culture. | accept that during her
school years she experienced some incidents invteachers and authority figures in the
school system in Urumgi showed a lack of respechéo cultural and religious background
and beliefs.

104. The applicant claimed and | accept that when stishfied school she wanted to study in
Xinjiang Province but was only given the optionstiidying at a university in [Province 1].
She stated that the Chinese authorities were edgagecampaign to destroy Uighur culture
and to assimilate Uighurs into the dominant Ham€se culture. This is consistent with
independent country information which indicates tha Chinese authorities have
undertaken a campaign to remove Uighur women figgir homeland and families and to
force them to work and study in other areas of @hihmay be that the intention of Chinese
authorities in applying this policy has been toamage uniformity and stability in China by
removing those cultural and religious factors wittody consider will threaten the unity of
the Chinese state. The Tribunal accepts that thicapt felt aggrieved by the policy because
she wanted to undertake tertiary studies but didvamt to study in [Province 1] Province.
She also was unhappy during her studies becawssaies of incidents in which she
suffered discrimination because of her Uighur etitywand Muslim religion. However on the
other hand there is no evidence that she was facceddertake a tertiary education and she
has been able to achieve a tertiary qualificati@o not accept that her attendance at
university in [Province 1] amounts to persecution.

105. The applicant returned to Urumqi after she compléker studies in [Province 1] but was
unable to find a job. | accept that in Septembé&72€he enrolled in an English language
course at [university deleted: s.431(2)] to imprbee employment prospects but had to
terminate her studies [in] 2008 because she waseeiérom her student accommodation
because of her Uighur ethnicity. She could not aitdrnative accommodation for reasons of
her ethnicity. | find that she suffered discrimipatin Beijing in being unable to access
accommodation because of her Uighur ethnicity.

106. | accept that when she returned to Urumgqi [in] 2608 was unable to find employment. |
accept that [in] 2008 the applicant’s family homeJrumgqi was searched, she was
guestioned and detained for 2 weeks in the lodatg@station because her family was in
possession of materials which were suspected afjl@io separatist. | accept that she
suffered mistreatment at the hands of Chinese atidsofor reasons of her Uighur ethnicity
and imputed political opinion when she was questibmletained and physically abused [in]
2008.

107. During the July 2009 conflict the applicant wasekied by members of the Han Chinese
community and was only able to escape further gerfi@rm when members of the Uighur
community came to her assistance.

108. | accept that the applicant was subject to furthistreatment when she and her family were
briefly detained and questioned when they triedstape Urumaqi in a bus to stay with
relatives in another town in Xinjiang Province chgrithe July 2009 conflict. They were
treated with suspicion and mistrust during thetedg&on.

109. | accept that the applicant applied for a passpoXinjiang Province [in] 2008 and that it
took at least 6 months before she was grantedsppdsiue to the differential treatment of
Uighurs and Han Chinese in the process of applfigng passport. The applicant stated and |
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accept that she had to obtain approvals from vargmvernment agencies before her
application was approved and that such approvails nat required of Han Chinese
applicants. The applicant stated that in 2009 soeddd to apply for a student visa for
Australia and she engaged the services of an agéamtilitate that process. She obtained a
visa [in] 2009.

The applicant claimed and | accept that she wgs starched and questioned at the airport at
Urumgi and at Beijing when she left China [in] 2088 that she had been searched because
she was a Uighur.

The applicant claimed and | accept that througheutifetime she has experienced a
significant degree of discrimination, abuse andm&ment due to her Uighur ethnicity and
religion. She has set out a number of examplegimhitten statement and | accept the
accuracy of this evidence. The evidence is alsgistent with the independent information
on the treatment of Uighurs in China.

| find that each incident of discrimination thatdias described and accepted by the Tribunal
does not, of itself, amount to persecution. Furttempite such discrimination the applicant
was able to obtain a secondary and tertiary edut#ti China and her family members have
been able to obtain well paying and suitable emplayt in Xinjiang Province and elsewhere.
Her family owned property and maintained a stabi@é in Urumgi. She has been able to
take advantage of her educational background @imbtstudent visa for Australia.

However, | find that the arrest, abusive questigrand detention of the applicant [in] 2008
does amount to serious harm involving systematicdascriminatory conduct by state
authorities. The attack on her [in] 2009 by a gro@iplan Chinese men was a targeted
discriminatory act of harm by members of the Ham€&se community. The questioning of
her family in July 2009 during the bus incidentoadenounted to mistreatment by Chinese
authorities. When this conduct is considered togrethth the discrimination suffered by the
applicant in the past | accept that the applicastsuffered past mistreatment by state
authorities and the Han Chinese community. | fimat the various incidents of mistreatment
cumulatively amounted to persecution for reasorfseofUighur ethnicity. She has also
claimed persecution on the basis of her religidmd that her Muslim religion is inextricably
bound up with her Uighur ethnicity and it is appiage to consider her religion as part of her
Uighur ethnic identity as well as a separate Cotigarground because the country
information indicates that the manner in which NtasUighurs are treated may be different
from other Chinese Muslims.

Given the findings of past mistreatment, | havesidered whether the applicant would face
a real chance of persecution if she returned to&tar reasons of her Uighur ethnicity, her
religion or her political opinion.

The applicant has not claimed that she is an attrithat she has become or involved in any
pro separatist activities of any Uighur groups usialia. Her evidence has been that she has
lived and studied in [state deleted: s.431(2)] @® ot had the opportunity to join with any
activist Uighur organizations although she suppthrtsaims of such organization and would
join if she lived in Sydney or Melbourne. She hasttued to follow her religion and

regards herself as a practicing Muslim.

On the evidence before me | do not accept thaeifapplicant returned to China she would
face immediate and targeted harm from the Chined®é&ties or the Han Chinese
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community. However, | have | have carefully conssdiethe country information on the
current treatment of Uighurs in China and find tiiahe returned she would continue to
suffer significant discrimination in a number oéas including the areas of employment,
cultural observances, religious observances anshamodation outside her family home. |
also find that, taking into account the relevanirdoy information, there is a greater than
remote chance that she may face mistreatmentdsones of her Uigher ethnicity from
members of the Han Chinese community and from Geiithorities. Whilst she does not
have a high profile as a pro-separatist activistlsis been studying overseas and has
previously been detained for being in possessi@r@teparatist materials. In view of the
recent crackdowns against the Uighur communityesindy 2009 and significant increase in
security activities by Chinese authorities in Xamg the Tribunal considers that the applicant
may again face the prospect of further mistreatrmertlving questioning, detention and
serious abuse in Xinjiang if she returned. The égunformation indicates that members of
the Uighur community are currently treated withgo®n and are subject to harsh
oppressive measures by the Chinese authoritiey. 8ieealso subject to mistreatment by
members of the Han Chinese community and the cpunftsrmation indicates that there has
been a discriminatory failure of state protectionrhembers of the Uighur community.

| find that it would not be reasonable for the aggoit to relocate to another region of China
because of the difficulty she would encounter itaobng a change in her household
registration (hukou) she would need to relocatanother region of China. | also find that she
would experience the deep suspicion and prejudjeenat Uighurs held by members of the
Han Chinese community in areas outside the Xinjlarayince and which has increased
since the July 2009 protests in Xinjiang.

Accordingly | accept that she may face a real chari@ersecution for reasons of her Uighur
ethnicity if she returned to China now or in thesgeeable future. | am therefore satisfied
that she has a well founded fear of persecutiomgasons of her Uighur ethnicity, her
religion and imputed political opinion.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



