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KENNETH PARKER QC: In broad terms, the claimanthis application contends:
firstly, that the defendant breached her dutieseunide Detention Centre Rules 2001,
secondly, breached her policy by failing to consideferring the claimant to the
Medical Foundation for the Care of Victims of Tadu and thirdly, deprived the
claimant of a fair hearing before the Immigrationide.

Background

The claimant is a national of Cameroon. Shieexrin the UK on 4th December 2006
and claimed asylum on the same day. On 11th Deeer@®06 the claimant was
screened by the Asylum Screening Unit. On 13thelbdxer 2006 she was transferred
to Yarl's Wood Immigration Removal Centre. Therolant was not given a physical
and mental examination by a medical practitionghiwi24 hours of her admission to
the detention centre. However, on 13th Decemb86 Zhe was asked a number of
guestions as part of a medical questionnaire. iShecorded as having stated that she
was a victim of torture. The medical notes of 1B#cember record that the claimant
was unable to attend an appointment with a doatoabse she was being interviewed
and that a further appointment was booked for tivet way, that is 15th December
2006. The claimant was then interviewed at lergtii5th December.

According to the asylum interview record, thaimlant stated that she had recently
been tortured by gendarmes in Cameroon. Shelsaighe had been beaten up, kicked
and had wounds on her shin bones and ankles, slappkspat on, made to crawl on
cold water in the cell and beaten in the morning @vening with electric cables.

On 16th December 2006 a nurse recorded on dimaaht's medical records:

"Victim of torture form signed. Advise will boolof a doctor tomorrow
as she has not been seen since arriving."

A form filled out by the medical centre on 16th Bether 2006 also states that the
claimant was alleging to have been a victim ofu@t The form notes that the
claimant was unable to attend an appointment with general practitioner on 14th
December as she was being interviewed and thgpoirdment was rebooked for 17th
December 2006.

On 18th December the defendant rejected thenalais asylum claim. The decision
refusing her claim was based on "evidence provuigihg your screening interview
conducted on 4th December 2006, your statementdditianal grounds dated 13th
December 2006, and your substantive asylum intergenducted on 15th December
2006." The decision of refusal does not mention @nsideration of medical records
or any consideration of referring the claimanthe Medical Foundation for the Care of
Victims of Torture, which I will call the "MFCVT".The defendant did not believe the
claimant's account.

The claimant appealed against the decisionfata¢ and her appeal was dismissed by
the AIT in a determination promulgated on 29th Deber 2006. The AIT dismissed
the claimant's request for reconsideration on &itudry 2007, and on 25th January
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11.

2007 the claimant's application to the High Count feconsideration of the AIT's
decision was dismissed by Collins J.

Meanwhile, on 1st January 2007 the claimant stidehfurther representations to the
defendant and invited the defendant to treat tmepeesentations as a fresh claim for
asylum. On 10th January 2007 the defendant reficsdd so. On 12th January 2007
the defendant set removal directions for 18th Janu®n 17th January the claimant's
former solicitors submitted to the defendant anliagppon for humanitarian protection
which was refused by the defendant on 18th Janudrlye claimant could not be
removed on 18th January in accordance with the vaindirections as she became
disruptive. Removal directions were then resetlfstrFebruary 2007. The claimant's
former solicitors applied for an injunction previagt the claimant's removal. No
grounds were filed, the injunction lapsed, and @th1February 2007 the defendant
reset directions for removal on 26th February.

Meanwhile, on or around 1st February the claimeame into contact with a
representative from the charity Women Against Rap@hom she alleged for the first
time that she had been raped twice when she wasnddtin Cameroon. On 20th
February 2007 the claimant's present solicitorsrstied further representations to the
defendant, alleging that the claimant had twicenbesped by a prison guard in
Cameroon. On 26th February 2007 the claimant csige claim for judicial review,
challenging the defendant's alleged failure to wrsher further representations of
20th February 2007 and the alleged failure to datheeremoval directions set on 12th
February.

On 26th February Walker J ordered the defendanto remove the claimant pending
the determination of the claimant's application parmission to apply for judicial
review or further order.

On 2nd March 2007 the defendant informed tlagmant's solicitors that the further
representations of 20th February had been considmnd would not be treated as a
fresh claim. The letter of 2nd March 2007 stategasiagraph 7:

"Contrary to your submissions that your client has had a fair hearing
as the Detention Centre Rules were not adhered traw to your
attention that your client was examined mentallgt physically after her
entry into detention and that the representativéhefSecretary of State
was notified in accordance with the Detention GerRRules that your
client claimed to be a victim of torture."

The summary grounds of defence at paragraph 17&m) state that a medical
examination had been carried out within 24 hourdeténtion.

On 27th March 2007 the claimant's solicitor®tarto the defendant questioning the
basis for certain of the statements set out instemary grounds of defence. On 4th
April 2007 Silber J refused permission on the pspeirhe claim was renewed on
grounds challenging, among other things, the evidehasis for the assertions in the
summary grounds of defence.

SMITH BERNAL WORDWAVE



12.

13.

14.

15.

At about the same time, on 2nd April 2007, ¢l@mant was examined by Dr Juliet
Cohen of the MFCVT and Dr Cohen produced a repo@tb April 2007. Dr Cohen is
Head of Medical Services at the MFCVT and is a &Re has worked part-time at the
MFCVT since 1997. She has, among other thingsndéd and spoken at twice yearly
study days at the MFCVT and has engaged in in-htnaseing and regular doctors'
meetings. She has devised and delivered traimnghe MFCVT doctors and health
assessment centre staff in the identification ofiwis of torture and, as part of a British
Council programme on combating torture, delivenedntng for forensic doctors and
criminal practitioners in Brazil.

In her summary and opinion Dr Cohen said devid:

"(32) She has multiple scars on both lower legs faet attributed to the
kicks causing lacerations. The appearance of tlseses is highly
consistent with this attribution. The areas of érygigmentation on the
front of the left lower leg and knees are attribut® bruising and
abrasions sustained in detention, and their appeara highly consistent
with this. | use the Istanbul protocol recommentiths, appended.

(33) I have considered whether these findingsddialve arisen due to
other causes. | note that she is an agronomidte I&s a tertiary
gualification and no history of manual labour oayhg sports, which
might otherwise cause such a high number of sciaraddition, while it
is notoriously difficult to age scars, these sadwsall appear to be of a
similar maturity, indicating it is likely they wergustained at around the
same time, and not one by one over a prolongedgefitime as is more
usual with accidental injuries.

(34) |1 also note that the location of the scarsictv while again

compatible with accidental causes is also that neogtosed when a
person is huddled defensively. Blows to the frohthe lower leg are
more likely to cause scars than blows elsewherthesare over a bony
prominence -- the tibia. Thus although she givekistory of being

kicked on other parts of the body, the fact thdl dhe lower legs are
scarred is compatible with this."

The defendant received Dr Cohen's report on 2gtil 2007. On 26th April 2007 the

claimant's solicitors pressed for a response to l¢tter of 27th March and also

submitted that in all the circumstances the clainsnould be released from detention
and should be granted temporary admission. Thienatd, however, remained in

detention.

On 18th May 2007 the defendant treated the mdion of the medical report as an
application for a fresh claim and refused to acdkptreport as constituting in law a
fresh asylum or human rights claim. At paragrapi the letter it said:

"(b) Although you have kindly drawn to our attemtithat Dr Cohen's
report records that your client's physical scaes'lsighly consistent' with
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her claims of torture whilst in detention, thisdsensidered to be very
selective use of the Medical Report.

Dr Cohen has stated that The appearance of themes $s highly
consistent with this attribution' (kicking). Clasenspection of the
Istanbul protocol, from where the term ‘highly dastent’ is derived,
records its meaning as: 'the lesimould have beenaused by the trauma
describedand there are fewer other possible caugeshphasis added)
(paragraph 32).

Dr Cohen also states that consideration has been gis to whether these
scars could have arisen due to other causes. ldm§is have been made
on this point save to say that these scars 'aleappo be of a similar
maturity ‘indicating it is likely' that they weraustained at around the
same time. There are no explanations as to whZ&ren thinks this,
especially given her own earlier statement thas 'notoriously difficult
to age scars' (paragraph 33).

Dr Cohen notes that although your client's hiswfrpeing kicked on her
lower legs is compatible with the scarring, thesealiso the finding that
the location of the scars is compatible with scarof accidental causes.

In conclusion whilst the scarring itself is notdispute, it is considered
that Dr Cohen's findings in this respect are sonawimited and that
insufficient alternative explanations have been@ea. The term 'highly
consistent' cannot be used in isolation to acaem@ntirety your client's
account of her treatment whilst in detention.

(c) Furthermore despite your client's claims thla¢ was beaten twice
daily with electrical cables, for a period of twanths (AIR question 4),
it is noted that her physical examination bore cers or marks in relation
to this.

Dr Cohen has kindly given an explanation that 'Riaysevidence of

whipping injuries . . . depends on the force usedl the parts of the body
hit' (paragraph 35). However, no other findingsenbdeen made in this
respect, including considering whether such whiggpiractually took

place. It is not considered that the findingsafify) are complete in this
respect.

(d) In respect of the gynaecological problems Whjiour client attributes

to rape, Dr Cohen has made the following findinigs summary): that

your client has an offensive vaginal discharge bhadvy periods most
likely as a result of a sexually transmitted dige@gsaragraph 36). There
is no negative inference drawn from that fact tthetre is no physical

evidence of rape (paragraph 30).

However, given that it is your client's own evideribat she suffers from
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fibroids and as such has had heavy bleeding dim@éngnonthly menstrual
cycle in the past (paragraph 5) and the fact teaually transmitted
diseases are not just attributed to rape but masinwnly unprotected
sex, these findings cannot substantiate your ietdim of rape.

(e) Dr Cohen at paragraphs 38 through to 41 oMabdical Report offers
medical opinion on your client's psychological hiea@hcluding a possible
diagnosis that your client suffers from PTSD.

The Medical Report in this respect is not accepadok of any substantial
diagnostic or clinical value given that Dr Coherai§eneral Practitioner
and not according to the GMC on the Specialist &egiin any specific
area of medicine, including psychology or psyclyia(extract from
www.gmc-uk.orgattached). It is noted that such an opinion/figdhas
been derived primarily from your client's accounhieth has been
disbelieved by both the AIT and the Home Office.

Therefore in light of the previous credibility fimjs by the AIT it is not
believed that this report would add such weighyaar client's account
that would mean that there would be a realistispect of success."

In response to the letter of 18th May 2007,pkempentary grounds of claim were
settled. On 11th June 2007 permission to amendl#m® and permission to apply for
judicial review were granted. The defendant thgreed to release the claimant from
custody on 12th June 2007. She had been detasnedderiod of six months and one
day.

The Claim

In essence the claim raises five issues. , Fias$ there a breach of rules 34 and 35 of
the Detention Centre Rules 2001? Secondly, wa® thebreach of the defendant's
declared policy regarding referral of persons hmidthe Fast Track to the MFCVT?
Thirdly, as a consequence of any breach underr(djoa (2), was the claimant held
unlawfully in detention? Fourthly, was the deamsaf 18th May 2007, to which | have
referred, unlawful? Fifthly, as a result of hemgeheld in detention and handled under
the Fast Track Procedure, were the decision of D&tember 2006 and the subsequent
proceedings in respect of that decision in the iiilawful and of no effect?

The First Issue

The Detention Centre Rules 2001, SI 238/20(.mede pursuant to section 153 of the
Immigration and Asylum Act 1999 and came into dffea 2nd April 2001. The
relevant Rules provide as follows:

"Rule 33 -- Medical Practitioner and Health Carame

(1) Every detention centre shall have a medicattitioner who shall be
vocationally trained as a general practitioner.
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(2) Every detention centre shall have a healthtaaen (of which the
medical practitioner will be a member), which shmdlresponsible for the
care of the physical and mental health of the dethipersons at the
centre.

Rule 34 -- Medical examination upon admission dretdafter

(1) Every detained person shall be given a phisaal mental
examination by the medical practitioner (or anothagistered medical
practitioner in accordance with rules 33(7) or (Mthin 24 hours of his
admission to the detention centre.

(2) Nothing in paragraph (1) shall allow an exaation to be given in
any case where the detained person does not cdonséent

(3) If a detained person does not consent to ameation under
paragraph (1), he shall be entitled to the exanunaat any subsequent
time upon request.

Rule 35 -- Special illnesses and conditions (inicigdorture claims)

(1) The medical practitioner shall report to thamager on the case of
any detained person whose health is likely to herimusly affected by
continued detention or any conditions of detention.

(2) The medical practitioner shall report to thenanger on the case of any
detained person he suspects of having suicidaltiotes, and the detained
person shall be placed under special observatiorsdolong as those
suspicions remain, and a record of his treatmedtcamdition shall be

kept throughout that time in a manner to be deteechiby the Secretary
of State.

(3) The medical practitioner shall report to thamager on the case of
any detained person who he is concerned may hasme the victim of
torture.

(4) The manager shall send a copy of any repateéuparagraphs (1), (2)
or (3) to the Secretary of State without delay.

(5) The medical practitioner shall pay speciatmtion to any detained
person whose mental condition appears to requjrant make any
special arrangements (including counselling arrareggs) which appear
necessary for his supervision or care."

19. The law and published policy relating to Fastck detention and the rationale for the
above rules were fully and authoritatively desadilby Davies J in joined applications,
R (on the application of D) v Secretary of State fothe Home DepartmentandR
(on the application of K) v Secretary of State forthe Home Department[2006]
EWHC 980 Admin, to which | will refer to simply &® and K": see in particular
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paragraphs 32 to 42 and 45 to 54. Davies J sursathhis conclusion in the following
terms:

"(50) In my view the combined effect of the DetentiCentre Rules, the
statement of Lord Filkin, the provisions of Chap8& of the Operation
Enforcement Manual and the relevant provisions loé Detention
Services Operating Standards Manual all point i@ dinection: which is
that the medical examination required under RuleoB4he Detention
Centre Rules is a part -- an important part --hefsafeguards provided to
assess whether a person, once removed to Oakirgjtonld continue to
be detained there under the fast-track procedunghér, it seems to me
to be a necessary corollary of that that any suciterns as to torture as
may be identified by the medical practitioner woatdeast be capable of
constituting "independent evidence" for the purgasiethe Government's
announced policy. Indeed if that were not so, difficult to see why so
much emphasis has consistently been placed on \iakalaility of --
indeed, requirement for -- such physical and mestamination. It is also
to be noted that the structure of Rule 35 is shahthe requirement under
Rule 35(3) for the medical practitioners to repmhcerns as to torture is
distinct from any requirement to report on grounflénjury to health by
reason of detention (Rule 35(1)) and from any negment to report
concerns of suicide (Rule 35(2)) . ..

(52) I would, however, agree with Ms Richards ttiedre is a separate
guestion as to the | would, however, agree withRitshards that there is
a separate question as to the weight to be givesu¢b evidence; and |
would not agree with Mr Rabinder Singh's submissitinthe extent that
such submissions connoted that any expression rafeco arising from
medical screening (whether or not arising from deR34# examination)
would "inevitably" mean that the asylum applicationquestion would
then have sufficient complications to render itpp@priate for the
fast-track procedure (and concomitant detentiofetonaintained. Indeed
| do not read Lord Filkin's statement as making vede-ranging a
concession even with regard to a report made uRige 35(3). A
concern as noted on an AOT form by, for instancerektively
inexperienced nurse after an initial screening rbayregarded as very
different from a concern noted by an experiencectatocontained in a
Rule 35(3) report in deciding whether to continaaétain. In any event,
always relevant will be the way in which such canse- whether or not
by way of Rule 35(3) report -- are reported andstme extent, the
strength with which such concerns are raised. Inesgases the result
may then be the removal forthwith of the asylumkseefrom the
fast-track procedure. If so, whether the asylunkseehould then be
detained elsewhere will depend on whether there sarfficiently
exceptional other circumstances to justify sucleignn.

(53) | also here would record my view on two otimeatters. First, |
consider that the existence of Rules 34 and 35ttmdtatement of Lord
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Filkin operate to displace any notion that in somag there is, as it were,
an overriding burden on the detainee always hintsetbme up with the
relevant "independent evidence". There may wellcbees where an
individual detainee can and should do that. Buithrer cases (whether for
reasons of confusion, ignorance, language, lacksgurces or otherwise)
a detainee may be in no position to do so: at\ahts in the form of
medical evidence. This in fact, as | see it, ix{g&y one of the reasons
why Rules 34 and Rule 35 are framed as they atee-ebligation being
on the detaining authorities in this regard to pdevthe medical
attendance which may in turn, in some cases, keadreport capable of
being independent evidence of torture.

20. As | stated earlier, the defendant assertatiansummary grounds of defence that in
this case there was no breach of rules 34 and 3eoDetention Rules. This was the
position maintained practically up to the heariregobe me. The defendant filed no
evidence at all on this claim. However, on the eW¢ghe hearing | received from Mr
Sarabjit Singh, counsel for the defendant, a s&erlatgument, paragraphs 19 and 20 of
which read as follows:

"(19) After the claimant arrived at Yarl's Wood b&th December 2006,
a full medical review was carried out by D Hought@in22.40 on the
same date and the claimant alleged then that skeéhgavictim of torture
(p.84 of the bundle). D Houghton was not a ‘mddpractitioner’ as
defined by rule 33(1) but was a nurse. Thereftire,defendant admits
that the claimant was not given the examinationiireq under rule 34(1).

(20) Rule 35(3) provides that the medical pramtiéir shall report to the
manager on the case of any detained person whs hencerned may
have been the victim of torture. On 16th Decemb@d6 the HCC
Manager reported to the Centre Manager that themafa claimed to be
the victim of torture (p.116). The HCC Manager veasegistered nurse
and not a 'medical practitioner’, and so the defeha&dmits that the
requirements of rule 35(3) were not met."

In other words, there were admitted breaches esr@#t and 35 of the Detention Rules.
| must now explore the consequences of these admiiteaches. Article 5 of the
ECHR provides, among other things:

"No-one shall be deprived of his liberty save ia tbllowing cases and in
accordance with a procedure prescribed by law."

Under subparagraph (f) it is said:

"The lawful arrest or detention of a person to prevhis effecting an
unauthorised entry into the country or of a peragainst whom action is
being taken with a view to deportation or extramfitf

Article 5(5) provides:
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"Everyone who has been the victim of arrest ormtéia in contravention
of the provisions of this Article shall have an @wckable right to
compensation.”

Section 8 of the Human Rights Act 1998 conferssarétion on the court with regard
to judicial remedies.

21. InD and K, Davies J also explored the application of Artislef the ECHR to a case
where there were proven breaches of rules 34 amd Bfe Detention Rules:

"(208) It is common ground that the fact that D &dvere wrongfully
denied a medical examination within 24 hours of @gdman contrary to
Rule 34 does not of itself mean that they were wghoally detained. It is
common ground that it is for each of D and K towhbat had they
received (as they should) such examination witMnh®urs then they
would have been released at an earlier time thdacdnthey were. It is
common ground that this issue of causation is toaggessed on the
balance of probabilities: these are not 'loss ahck’ cases . . .

(111) . . . So the questions are: what would (stmould) have happened
if they had received their Rule 34 examinationshinitthe mandated 24
hours of admission? Would Rule 35(3) reports hragelted sufficient to

bring about their release? (I add that no suggestianade that a Rule
35(1) or Rule 35(2) report would have resulted).

22. Dealing with the case &Y, Davies J made these important observations adihfis:

"(117) There is, however, no evidence from the oloettually involved
in the case of D as to what his view or concerrafif) was or how he
would have completed any AOT form in the absencBadicy No. 25. A
doctor will not necessarily have concerns thataheay have been torture
where a detainee is alleging torture or where smarsarks are visible. In
some cases there may be no scars or marks. Irsdttedoctor may, for
example, form the view that such scars or mark® mavobvious relation
to the torture alleged. Or, for example, it maythat the detainee is
alleging only recent torture but such marks as \aséle are clearly
longstanding. It may be also that such marks asaied are trivial. But
in other cases -- and it is not to be overlookeat the examination is a
mental examination as well as physical -- that matybe so. That is not
to say, where the doctor has concerns, that hehernecessarily is
positively required to express a view that therey thave been torture.
Really it is a matter for the doctor involved; lag it seems to me the
medical practitioner is not to be precluded, ifdneshe has concerns, from
at least expressing a view that the scars or n@rksher injury noted are
consistent with the detainee's claims of tortuine @pproach adopted, for
example, by Dr Granville-Chapman in her conclusjotfsa report is put
in, in accordance with Rule 35(3), then that isledst capable of
constituting independent evidence. It is for théIbhen to assess it in
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24,

25.

deciding, considering the case as a whole, whdtheelease; either on
the basis that there is an allegation of tortunepsuted by independent
evidence; or on the basis that the matter has bedomcomplex to be
suitable for the Oakington fast-track procedure; bamth. What that
decision will be will depend on the circumstancésach case.

(118) In D's case, | have, on balance, formed/tbw that had a medical
examination of D taken place in accordance witheR34, and had there
been no Policy No. 25 in existence, it should aralld have resulted
both in a Rule 35(3) report and in her release frdetention at
Oakington. D made complaints of, among other thirgsving been
beaten by the authorities with a steel wire on back. Those scars
(‘'multiple linear scars') are extensive and, ormeration, evident. They
were observed both by the nurse and by the ddetwther, her version of
events was, it may be noted, maintained in thevi@e at Oakington. |
think also that | am entitled to bear in mind th@sequent report and
conclusion of Dr Granville-Chapman, which has ne¢ countered by a
medical report to the contrary from the Defendantthese proceedings.
In such circumstances, and bearing in mind alsgyéresral presumption
in favour of release, | therefore conclude thatudeR34 examination, if
made, should and would have brought about D'sseleam Oakington."

In this case Mr Singh submits that it is ehfispeculative what might have happened
if a proper medical examination had taken places sHbmits that the purpose of an
examination under rule 34(1) would not have beeprtaluce the kind of report made
by Dr Cohen, but to assess the claimant's oveaatlition. Notes would have been
made of the claimant's overall condition, and ,ithis submits, mere speculation for the
claimant to assert, in effect, that these notesldvdnave constituted independent
evidence of torture.

| do not accept this submission. The defendahtained at the first opportunity that

she was the victim of torture. Dr Cohen recordeat she had multiple scars on both
legs and feet, attributed to the kicks causingrktcans, and that the appearance of
these scars was highly consistent with that atfiobbu The scars were therefore

multiple and visible. Although Dr Cohen has substd experience and expertise in

the relevant skill of assessing attribution, | seeobvious reason why a competent GP,
giving the claimant a thorough physical examinatiagainst the background of

allegations of torture, would not have seen thessaad would not have reached the
same, or a very similar, conclusion to that readheB®r Cohen.

It seems to me also, having regard to the eabir the scars and the serious
mistreatment to which they may well have relatédt it was more probable than not
that a report would have been made under rule 3568)jen that any such report would
have been capable of constituting independent rea®f torture, | believe also that
having regard to the nature of the scars and theitgrof the mistreatment to which
they may well have related, the putative rule 3dnexation and rule 35 report would,
on a balance of probabilities, have brought abbetdaimant's release from detention
in the absence of any exceptional circumstancea#fyjug such detention. No such
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27.

28.

29.

circumstances are relied on by the defendant @aeddrdingly hold the detention, after
a short period sufficient to have allowed a propescedure to be followed, to be
unlawful.

At paragraph 120 @ and K, Davies J proceeded on the basis that the retkassion
would have been taken by the end of the day follgwemoval to detention, and that a
certain number of days would have been necessanake transport arrangements. |
see no reason why a similar approach is not apjatepn this case and, on that basis,
on my calculation, the release from detention sthdwaive been effected by the end of
16th December 2006.

It is not disputed that compensation shouldwarded if the detention was unlawful.
The amount of that compensation should be assesseldter hearing, if not previously
agreed in the interim, and the assessment shouldeberved to myself. This
conclusion also determines part of the third isefierred to earlier.

The Second Issue

On 8th January 2007 Lord Hylton in the Houselofds asked Her Majesty's
Government:

"How many persons who were raped or tortured abhaa® been held at
(a) Yarl's Wood Removal Centre, and (b) all othetedtion and removal
centres since April 2005; and for what purpose?”

On behalf of Her Majesty's government Baroness|&uwadtof Asthal, Minister of State
of the Home Office replied:

"While there are allegations of torture abroad madeentres, these
allegations are not centrally recorded, and cowddcbllated only at a

disproportionate cost. There is a system for r@pprsuch allegations,

and this system is laid down in the Detention Gemules 2001. An

allegation of torture is reported to the case hoide¢he Immigration and

Nationality Directorate, and they investigate usihg detainee's medical
records. Where it is judged appropriate the detmcase is referred to
the Medical Foundation for the Care of Victims afrfire.”

The last two sentences are in unequivocal termsaaedo the effect that the IND
investigate allegations of torture made by detanaed assume responsibility for
referring the case, in appropriate circumstancethe MFCVT.

In the letter of 2nd March 2007 to the clainsmsblicitors, the defendant appeared
implicitly to accept that this indeed was the pplicThe defendant stated that the IND
considered a referral of the claimant to the MFCYiut that such referral was

considered inappropriate. The summary groundstdnte in substance repeated this
statement (see paragraphs 17(e) and (g)). Itnmesow seem to be contested that the
IND did not consider referring the claimant to thi€CVT. Nor does it seem to be

contested that if the policy was as stated by BessrScotland in her Parliamentary
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31.

32.

reply, the defendant acted unlawfully by not segkio apply the policy in the
claimant's case.

However, the defendant now avers through cduhagethe policy was not in fact that
stated by Baroness Scotland. It is said that tieypwas that stated on 16th April
2007 by Baroness Scotland in reply to a furthesstjae from Lord Hylton, namely:

"What mechanism has been, or will be, put in plasethat an asylum
applicant who claims to have suffered torture isngptly referred to the
Medical Foundation?"

The Minister of State replied:

"It is not for the Immigration and Nationality Dewrate (IND) to judge
whether a referral would be in the best interestthe claimant. Legal
representatives, general practitioners and othatthprofessionals, social
workers, refugee agencies and others can helpthéahdecision. NHS
services are available to all asylum seekers whabgens are under
consideration. Where appropriate, the IND will @dvthe claimant of the
existence of the Medical Foundation for the Car¥iofims of Torture.”

It is possible to reconcile these two statemanit policy. The first was made in
response to a specific question relating to de¢mirag Yarl's Wood and other detention
centres who alleged that they were victims of tetuThe second statement was made
in response to a more general question relatinthése who made allegations of
torture, whether detained or not. Furthermore,si@nd statement of policy refers to
NHS services, which are not provided in detentientes, and to social workers to
which detainees would not typically have accesmally, the second statement does
not refer at all to the first statement and dodsim@ny express way suggest that it is
replacing or qualifying the first statement, as Imigeasonably have been expected if
that had been the intention.

If the matter stood there | would not therefbeere treated the second statement of
policy as undermining or substantially detracting the first, particularly in the light
of the letter of 2nd March 2007 and the summarygds of defence to which | have
referred. However, as | have noted, the defenthmatigh counsel now asserts that the
second statement of 16th April 2006 accuratelyasgmts the policy in fact operated in
December 2006 and January 2007 when the claimelaii® was being processed.
However, in my view this is not a satisfactory wafyputting forward such a position.
No witness statement was filed on behalf of theed@ant to explain how the Minister
of State might have come to make -- as the deféanaan says that she made -- an
incorrect statement to Parliament about the relepaticy. Such statements are, in
general, carefully considered and made on the hadsisformed and expert official
advice. Nor is any explanation offered (1) ashe general relationship between the
two statements, and in particular the omissionnyf r@ference in the second statement
to the first; and (2) as to why the letter of 2ndgh 2007 and the summary grounds of
defence proceeded on the basis that the firstnséstewas an accurate statement of
policy so far as concerned the claimant.
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In these unusual circumstances, | believe ithabuld be only right to treat the first
statement made by the Minister of State as acduraedpresenting policy in respect of
detainees in the position of the claimant in Decen#®06 and January 2007. On that
footing, the defendant failed to apply its own pwglito the claimant without any
reasonable justification or excuse and acted unidyby such failure.

In any event, there is a further ground uporickvthe claimant may rely in this context.
Even if the second statement did correctly repitepelicy at the relevant time, that
statement was made only on 16th April 2007. Betwgth January 2007 (the date of
the first statement) and 16th April 2007 there was clear, unequivocal and
authoritative indication that the policy was natttihepresented by the Minister of State
on 8th January 2007. What is therefore said tthbereal policy was not articulated
and was not accessible to those who would be affday it. If a policy impacts upon
detention it must, under Article 5 of the ECHR beessible (sedNadarajah v
Secretary of State for the Home Departmenf2003] EWCA Civ 1768 at paragraphs
64 to 67). The policy was not accessible and catirevefore be relied on. The only
policy that can be relied upon is that which wasdest in Parliament on 8th January,
and the defendant did not apply that policy as segsired to the present claimant.

The Fourth Issue: The Decision of 18th May 2007

The defendant has in substance conceded gug.is On 7th November 2007 the
Treasury Solicitor wrote to the claimant's solitgroposing that the proceedings be
settled by way of agreement in the form of a coneetter which was enclosed with the

letter. According to the terms of the proposedseon order, the defendant agreed to
treat the claimant's submissions, including Dr G&heeport dated 9th April 2007, as a
fresh claim under paragraph 353 of the ImmigratRuwles. The defendant waived

privilege in this correspondence and the termshaf proposed consent order are
therefore before the court.

In any event, it seems to me that the decisidhe letter of 18th May 2007 is legally
flawed. The material test for present purposesupdragraph 353 of the Immigration
Rules was set out by Buxton LJ WM (DRC) v Secretary of State for the Home
Department [2006] EWCA Civ 1495. The first question is whethhere is a realistic
prospect of an Adjudicator, applying the rule okians scrutiny, thinking that the
applicant will be exposed to a real risk on retugecondly, in addressing that question
both in respect of the evaluation of the facts encespect of the legal conclusions to
be drawn from those facts, the question is whetiherSecretary of State satisfied the
requirements of anxious scrutiny.

In the decision letter, the defendant said thatclaimant's use of Dr Cohen's report
was "very selective". It is unclear to me on whasis that comment was made. It was
also said that Dr Cohen's findings were "somewimattdd” and that "insufficient
alternative explanations had been explored". Heawnelr Cohen fully explained in
paragraph 31 of the report that the scarring thatred seen was highly consistent with
the claimant's account of ill-treatment. It isfidiilt to see what further information she
could, or should, have provided. Furthermore,aagraphs 33 and 34 she did explore
other explanations that were possible in the ligitthe claimant's individual
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circumstances and rejected them. Again, it iSaliff to see what further exploration
she could, or should, have undertaken. Certah@ydecision letter of 18th May 2007
makes no positive suggestions on that point.

In short, | find that in those respects théetedf 18th May 2007 was not properly or
rationally reasoned and that this manifest defect@soning on such a significant issue
invalidated the defendant's conclusion that theas wo reasonable prospect of the
claimant succeeding before an asylum Adjudicatdhe decision of 18th May 2007,
even putting aside the defendant's apparent canocessiould therefore be set aside.

The Fifth Issue

The claimant submits that because the claimastunlawfully detained and subjected
to the Fast Track Procedure, the defendant's decddi 18th December 2006 refusing
her claim for asylum, and the subsequent unsuadeappeal against that decision,
were unlawful and should be set aside.

It does not appear to me that the fact of uhdlbdetention, by reason of the breaches,
to which | have referred, of rules 34 and 35 of Dretention Rules necessarily made
unlawful the subsequent decision refusing asyluntherdecision of the AIT. There
was nothing that | can see in the actual conducthef asylum and immigration
proceedings, either before the defendant or in AlE, that would render those
proceedings so conspicuously unfair to the clainthat they should be quashed or
declared to be of no effect. In any event, evdnwére wrong on that matter, | would
not exercise my discretion so as to grant thefrebeight, namely a quashing of that
decision and the appeal proceedings for the follgweasons. First, the claimant chose
to appeal the decision of refusal to the AIT. #snat least open to the claimant to draw
to the attention of the AIT in the appeal the falicumstances in which an adverse
decision had been reached in the claimant's cas¢oainvite the AIT to be especially
cautious in rejecting the claimant's account, hgviegard, in particular, to the
circumstances in which it had, contrary to the bgtem Rules concerning medical
examination, been given (even if the claimant miggnte been precluded from directly
challenging the procedural fairness of the decjsion

Secondly, even if the executive decision afisaf were unlawful, the lawfulness of the
appellate procedure is an entirely different mattérhe jurisdiction of the AIT is
established by statute, as are the appeal routes diecisions of the AIT. The AIT
refused reconsideration and when application wadema the High Court the High
Court refused also to order reconsideration. Therostatutory avenue of appeal is of
course the Court of Appeal. In my view there apegnounds upon which this court
might now properly impugn either the procedure befthe AIT or the substantive
decision that it reached on the material before Rurthermore, it would, in my
judgment, be wrong for this court, circumventing thstablished channels of appeal,
either to declare that the proceedings before thHewtere a nullity or to quash such
proceedings.

Thirdly, for reasons already given, the decisiothe letter of 17th May 2007 must be
set aside. The defendant must then either acheptldimant's fresh asylum claim or
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reject it. The medical report of Dr Cohen will before the defendant. The defendant
has also agreed that the claimant may be interndeagain before a further decision is
taken. If the defendant were to reject the frdsing the claimant would be able to

appeal to the AIT, again with the benefit of Dr @als report and any additional

medical evidence. In my view, these proceduresentioan adequately safeguard the
claimant's position.

Fourthly, it appears that the main purpose edksg the relevant relief may be to
ensure that none of the material relating to thgimal decision of refusal or to the

subsequent appeal from that decision, includingvars given by the claimant in

interview, should be taken into account by the d@&mt in considering any fresh
asylum claim, or by an Adjudicator who might hawedecide an appeal against a
refusal of such a fresh claim. | am very doubtiiiether the relief sought, even if
granted, would indeed have such an exclusionagceffBut in any event, it seems to
me that the wholesale exclusion of the materialvkich | have referred would be a
disproportionate response to the unlawfulness fouanthis application, namely the

unlawful detention of the claimant following themobservance of rules 34 and 35.

No doubt the defendant in taking a decisionaoy fresh claim, and an asylum
Adjudicator in hearing any appeal on a refusaluafhsclaim, would bear in mind that
for the reasons stated in this judgment the claimes unlawfully detained in the Fast
Track Procedure when the original asylum claim vmaade and rejected. The
decision-makers will have to scrutinise the matecarefully in the light of those
circumstances. However, the precise weight toibengo the earlier material will be a
matter for the defendant and, on any appeal, dnrasidjudicator.

In conclusion, the claimant has succeeded enfitht four issues and is entitled to
appropriate relief in respect of those issues.toAbe fifth issue, no relief is granted for
the reasons that | have given.

MISS BUSCH: Thank you very much, my Lord. dvk to explain, | am slightly

professionally embarrassed. To put it in a nutsham here without any instructions.
What | would ask you to do -- and | hope it does cause inconvenience -- is that if
any consequential matters stem from my Lord's juslgmcould be dealt with

preferably in writing when Mr Goodman, who reprdsethe claimant in this case,
returns from vacation.

KENNETH PARKER QC: Yes. No doubt you will beeking certain declarations and
a quashing order.

MR SINGH: My Lord, | have some submissionsmake, not on declarations but
simply on costs. | understand my learned friengy ma be able to deal with them but
perhaps | could draw them to your attention.

KENNETH PARKER QC: Yes. The other matter esvhwe deal with damages. Do
you want further directions in relation to damages?
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MR SINGH: My Lord, you reserved the assessnentourself if not agreed. The
correspondence indicates that the damages figuyewak be agreed. Can | pass you
this up. (Handed).

KENNETH PARKER QC: Thank you.

MR SINGH: This only concerns the defendant'syvecent costs. There is obviously
no application for the defendant's costs untithatvery least, 20th December 2007. If
you have a look at the letter of 20th December 200y Lord, this is sent by my
instructing solicitors to the claimant's solicitorAt part 36 a suggestion is made that a
hearing be vacated for the purpose of settling gyuman If you turn over the page:

"My client is prepared to settle your client's wilal detention claim on
the following terms. My client will pay to yours sum of £4,000 in
settlement of the unlawful detention claim and payr costs."

It is made clear that the hearing itself should/aeated for the purpose of settling. If
you turn over the page, a form of consent is addchThe defence agree there to
reconsider the claimant's submissions under pgshg3&3. An interview was agreed
and then a proposal was made to vacate the hedomthe claimant to withdraw her
claim and then judicial review of the proceedintmsysd in order to settle quantum in
terms of the unlawful detention claim. The deferida pay the claimant's costs with
detailed assessment.

If you turn over the page, you have the resparfsthe claimant's solicitors of 8th
January 2008. The offer of £4,000 is rejectedasarserious one and the point is made
that the claimant may well seek summary judgmenthenpoint that no defence had
been advanced. If you turn over the page you earttee claimant's proposals:

"With regard to settling this matter, however, weuwd be prepared to
vacate the forthcoming hearing on the followingntsy in addition to
those raised in the forms of consent --

» The representations be treated as a fresh claim.

» The Secretary of State agrees when reconsidén@dgresh claim or
opposing any appeal against refusal of a fresimctaihave no regard to
previous interviews, decisions and determinatianger claim ... "

And so on as my Lord sees. What became a stiggaig, my Lord, was the claimant's

solicitors' insistence that all previous interviedecisions and determinations were
effectively wiped off the slate. That is a poinuydecided against the claimant. If you
turn over the page, there are two draft letteré¢dh January. Unfortunately | do not

have the final letters dated 14th January. Theyigentical to these drafts. The first
letter states at the penultimate paragraph:

"l therefore suggest that the hearing of 27th Jgnba vacated for the
purpose of settling quantum.”
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The claimant's solicitors are advised to respondebyrn. You can see from turning
over the page that the amount offered in settlemast increased to £15,000. If you
turn over the page, my Lord, you have the clairsaslicitors' letter of 15th January
2008. It states:

"Thank you for your offer of settlement as set outhe two letters of
14th January 2008. Without prejudice, we constterlevel of damages
being offered to be acceptable provided the remginssues can be
resolved. We wish to ensure that a full settleneamt be reached and
request that you alert us by 4 pm today to enseream, in the absence of
a full settlement, proceed with the preparationtha hearing next week.
A form of consent is enclosed."

If your Lordship could read the next paragraph .also
KENNETH PARKER QC: Yes.

MR SINGH: If you just turn to that form of ceent, my Lord, which is over the page.

Again, the first point made by the claimant's stiis is that everything has to be

considered completely fresh. On all the other {goime are agreed in any event. My
Lord, my instructing solicitors' response to thettdr came on 16th January 2008. That
is the next letter. If my Lord reads the seconcgeaph there.

KENNETH PARKER QC: Yes.

MR SINGH: My Lord, in essence that is what ylound in your judgment. It
continues:

"Notwithstanding that my client's position is thiatvould be sensible to
vacate the hearing . . . perhaps it should be vedesolely for the court to
direct whether or not in all circumstances the ey material should be
disregarded.”

My Lord, the claimant's response to that letter ean 21st January, and again if my
Lord reads the second paragraph.

KENNETH PARKER QC: Yes.

MR SINGH: My Lord, the claimant's insistenaetbat fifth point was the reason why
all matters were in dispute before you. What we isahat the defendant should be
entitled to his costs from a reasonable periodr dftat first offer on 20th December
2007, say 21 days, which takes us roughly to latludry 2007, just a few days before
the revised quantum. If the claimant's solicitoasl accepted those proposals then the
costs from that point on would have been avoidéerothan costs incurred in settling
guantum. The most sensible proposal is that therge could have been vacated. We
ask for just a small proportion of our costs frdmattdate.

MISS BUSCH: My Lord, | can only repeat whaialid before. | am not in a position to
respond in the absence of instructions.
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KENNETH PARKER QC: Do you want 14 days to pubmissions in writing in reply
to that?

MR SINGH: Yes, my Lord.
KENNETH PARKER QC: Seven days to reply.
MR SINGH: Perhaps 14.

KENNETH PARKER QC: Yes, 14 days for writterbsussions by the claimant and
14 days to reply. Your submission at the momeiihas from 10th January 2007 you
should have the costs?

MR SINGH: Yes, my Lord.
MISS BUSCH: | am grateful, my Lord.

KENNETH PARKER QC: | shall deal with that watlt further hearing unless
someone urges me it is necessary to have it.
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