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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv@ (Class XA) visas under s.65 of the
Migration Act 1958the Act).

The applicants, who claim to be citizens of Lebaragplied to the Department of
Immigration for the visas on [date deleted undé8%(2) of theMigration Act 1958as this
information may identify the applicant] Septemb@d. 2.

The delegate refused to grant the visas [in] Jan2@t2, and the applicants applied
to the Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson to whom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigrounds, or is a member of the same
family unit as a person to whom Australia has ptid@ obligations under s.36(2) and that
person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mmister is satisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIMA
(2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIACQ(2007) 233
CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfgb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.
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Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia to whom the Minister is satisfied Ausiaahas protection obligations because the
Minister has substantial grounds for believing tlagta necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; atedgrading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentgquwhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultba real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsa36(2B) of the Act.

Member of the same family unit

Subsections 36(2)(b) and (c) provide as an altematiterion that the applicant is a
non-citizen in Australia who is a member of the sdamily unit as a non-citizen mentioned
in s.36(2)(a) or (aa) who holds a protection vi&ection 5(1) of the Act provides that one
person is a ‘member of the same family unit’ astla@woif either is a member of the family
unit of the other or each is a member of the familit of a third person. Section 5(1) also
provides that ‘member of the family unit’ of a pemshas the meaning given by the
Regulations for the purposes of the definition. €kpression is defined in r.1.12 of the
Regulations to include spouses.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant3.he
Tribunal also has had regard to the material reteto in the delegate’s decision, and other
material available to it from a range of sources.

The visa application

The protection visa application includes the agpltehusband and the applicant-wife.
Only the applicant husband submitted his own cldirse a refugee form 866C. The
applicant wife submitted an application as a menalbéine family unit of the applicant
husband.

According to the visa application form the applicahnsband was born in Lebanon in
[date deleted: s.431(2)]. He noted his religiodetsovah's Witness. He married in Cyprus
[in] 2005. He is a citizen of Lebanon. He doesmat citizenship of any other country and
does not have the right to enter or reside in auntry other than Lebanon. He provided
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details of his addresses and employment in Lebakt& parents and three siblings reside in
Lebanon.

With the application, the applicants provided cemétheir Lebanese passports. Also
provided was an extract from the applicant’s peeabrd which indicated that he had been
convicted between April 1996 and October 1996 fsoldeying military orders and refusal to
wear military uniform by the Criminal / Military Got. Also provided were two letters, dated
[August] 2011, signed by the Services Committed own 1] congregation for each of the
applicants, stating that they are baptised Jehewatitnesses and are active members of the
congregation in Lebanon.

The applicant also provided a letter, dated [Decai®011, on the letterhead of the
[Suburb 2] Congregation of Jehovah’s Witnessesiesldy the Congregational Secretary,
[Mr A], detailing the applicant’s involvement withe congregation since his arrival in
Australia.

The applicant husband provided a written stateroeadaims, dated [September]
2011, which is summaried as follows:

* He was born on [date deleted: s.431(2)], at [toetetdd: s.431(2)], Lebanon.

* He is married and has no children.

* In 1992 he was baptised as a Jehovah's Witness.

. His wife is also a baptised Jehovah's Witness.

. As a Jehovah's Witness he fears returning to Lebahere he is likely to suffer
serious harm on account of his faith.

. He is unable to rely on the effective protectionhedf Lebanese authorities
because they are hostile towards the Jehovah's¥gis.

. He also fears that he would not be able to prattieeore tenants of his faith such as
preaching without suffering serious harm.

. He has suffered numerous episodes of serious pthgtiase and threats because of
his faith, with the most serious being in 1995¢afefusing to complete compulsory
military service on the basis of my religious catiens. He was detained in a military
prison for 17 months, and subjected to torture.

. He appeared before the military tribunal on fiyeesate occasions on charges of
disobeying military orders.

. His recorded military convictions have adverselpatied his ability to obtain
employment in Lebanon. He was precluded from oiotigiany public sector jobs and
even private firms refused to employ him after sgeny recorded convictions.

. His only option was to work for his brother whaiso a Jehovah's Witness.

. He and his wife used to attend the [Town 1] JeHeWafitness congregation in
Lebanon.

. As part of their obligatory religious practice, drad his wife used to engage in door
to door preaching. However, such activities coaitk® conducted in the same open
manner as they are done in Australia. Given thagamism toward members of
his faith, preaching is done in an extremely cagtiand covert manner.

. Door to door preaching in Lebanon is mainly caragatlby witnessing only to people
who have previously contacted them and invited tteetineir home. Random door to
door preaching is avoided because of the potaftming arrested or suffering serious
harm.

. In light of the authority's disinclination to protenembers of Jehovah's Witnesses,
he fears suffering serious harm by third parties wppose their activities. There
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are areas in Lebanon which strictly forbid any Jetis Witness preaching. These
areas mainly include predominantly Islamic suborti®wns.

He has been threatened on many occasions whilducting door to door
preaching and it is for this reason that he hagdadbstantially reduce his activities,
only attending the selected homes of people whan¥atily invite them.

On one occasion which had occurred in 2006, orsopexrho opposed preaching in
his building pointed a gun at him and threateneshtit him if he did not
immediately vacate the building.

His wife has also been threatened whilst preacimpsince the incident in 2006,
she has not engaged in any public preaching.

As a result of the increasing hostility towards rbenof the Jehovah's Witnesses
and the Maronite vehement opposition to the exigter his congregation in [Town
1], his wife and him have substantially reducedfteguency of their attendance.
As the request of the local Maronite diocesesl #imnese intelligence unit
continued to monitor their congregation and havelocted raids on two occasions.
The Maronite Church is calling for the closuretw tongregation. There are many
occasions when members of his congregation areddacabandon the
congregational building and conduct meeting inpitreate homes.

[In] December 2011 the applicant was interviewedHgyDepartment. Below is a

summary of that interview:

He is a Lebanese citizen and does not have thetaginter or reside in any other
country.

He travelled to Australia to seek protection otgiels grounds.

He was charged and convicted because of his refusaidertake military service
in 1995. He has not been targeted by the auth®stiece 1995.

The government does not recognise Jehovah's Wiaisesseligion in Lebanon.

If he got into trouble for whatever reason, the amdse government would not
offer him protection because he is a Jehovah'sésstn

He met his wife in 1998. They lived in the sameaaaind were from the same
community. They were in the same group in Jehewakitness. They married in
Cyprus because in Lebanon they are unable to raardghovah's Witness.
There is freedom of religion in Lebanon but not¥ehovah's Witness. There are
some areas which they are prohibited from enterlhbe is attacked or
threatened or a crime is committed against himabge of his religion, the
authorities would not intervene to protect him.

In 2006 he and another person went out to witrass of the people they
approached pulled out a pistol and told them thtaiely came around again he
would shoot them.

They used to map the area in which they would \ggrte be careful to not
approach certain extremist groups. There is aflotisunderstanding about
Jehovah’s Witness, as associated with Judaism. ddwdlg not gather in public
and had to gather in houses. It is unlawful toehidingdom Halls. His
congregation gathered at a place in a busineggtimt sometimes in a home,
but they had to be discreet and in small numbetbhagpeople do not complain
otherwise it would cause a lot of problems for them

The applicant clarified that [Town 1] is the nanfeéh® group and that they
gather in a particular area. He gave an exampdm aficident faced by the group
when one non-Lebanese person met with them. Soomem the area had seen
the non-Lebanese person and this had caused p®bdetthem with the
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authorities. To calm the situation down they haddther in homes for about 5 to
6 months before being able to return to the presnise

. He provided details about the way he witnessetingtéhat they would approach
people on buses and the supermarket and if peopépted they would take their
number and visit them at their home. They are wabhpproach people in the
countryside. In his religion he should approacérgbody and witness to
everyone but in Lebanon that is very risky.

. He approaches people in the street. He has notgigeaically assaulted but he
has been abused and threatened with assault onooeagions.

. In Australia he attends church every WednesdaySatdrday. They study as a
group, they witness to the people on the streetsrapublic places. He focuses
on witnessing to Arabic speaking people.

. When it was put to the applicant that the lettérsupport from Lebanon suggest
that he and his spouse are active members of tigr@gation but in his written
statement he appears to be saying that he hasegtiiccwitnessing activities, he
stated that they continued to go to and were cotachliut had to be careful they
had to reduce their activities. They were afraid had to reduce the size of the
group but it does not mean they stopped their ey he explained that it may
have been an interpretation issue.

[In] January 2012 the applicants’ protection vipalecations were refused. The
delegate was not satisfied that the applicant wasoan proselytiser in Lebanon or that he
had a genuine intention to become a proselytides.delegate formed the view that the
applicant had exaggerated his involvement withJ#teovah’s Witness in Lebanon.

The applicants applied to the Tribunal for reviewhat decision [in] January 2012.

[In] May 2012 the Tribunal received a detailed sigson from the applicant’s
representative. The submission included extraots frarious reports and articles on
situation of Jehovah's Witnesses in Lebanon, mbathich are extracted below. It was
submitted that the requirement to proselytise weara aspect of the Jehovah’s Witness faith
and that the applicants would not be able to frpedgtice their religion in Lebanon due to
the strong hostility towards them. He submitted tha applicants were vulnerable to attacks,
and other forms of serious harm, at the handsdvituals and communities who strongly
objected to their proselytising activities. He atstmitted, relying 0$395/2002 v MIMIA
(2003) HCA 71 an&Wang v MIMA(2000) 105 FCR 548 , that while the applicantsehiasen
able to avoid serious harm in the past by praditieir faith discretely, the restrictions on
their freedom to openly practice their religion amts to persecution within the meaning of
the Convention.

Theapplicants appeared before the Tribunal [in] Mag2@® give evidence and
present arguments.

The applicants were represented in relation toghiew by their registered migration
agent.

Immediately before the hearing the representativésad that the applicants wished
to have witnesses at the hearing. [Mr B], [Mr CiigNr D] all attended the hearing.

The Tribunal received oral evidence from the apuitavife, the applicant husband
and also took evidence from [Mr D].
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At the hearing, the representative also providedtar of support from [Mr E], and
advised that [Mr A], the [Suburb 2] Congregatiorti®eary, who had previously provided a
letter of support, was available to give evidercehe Tribunal about the applicant’s
involvement and commitment to the [Suburb 2] coggt®n by telephone.

The Tribunal hearing was conducted with the assigt@f an interpreter in the Arabic
and English languages.

The Tribunal first took evidence from the applicaosband. He stated that his
migration agent had assisted him to prepare thieqgtion visa application. He told his
migration agent his story in Arabic and the migrmtagent wrote it down in English. He did
not wish to change anything but wanted to clarifg sssue which may have been
misunderstood by the Department. He stated thatenheas written that they had reduced
their attendance at the congregation meeting agid pheaching activities, this did not mean
that they were not active members of the congregaflthough their activities were reduced
they were still very much active. Because of thesgeution, and meetings were closed, they
had to go into smaller groups and that is why tieelced their attendance at the meetings.
As for preaching, it should be open, but they werefree to preach openly, they had to
choose the preaching visits discreetly. In the @f¢ke Jehovah’s Witness he is active but he
could not do all that is required of him becaus#hefrestrictions, and it was for this reason
that he mentioned his activities had to be reduced.

In Lebanon he resided in [Town 3]. He has thre¢hens and one sister. His brother
lives in the same area but parents live in [ardetelé: s.431(2)] of Lebanon. He moved to
[Town 3] in 2000 because his work was there.

He married the second named applicant [in] 2008yiprus. They married on the
same day that they arrived in Cyprus. The weddergroony was attended by a friend, who
is a resident of Cyprus, and their Australian fdgnMr and Mrs F]. Asked if he had a copy
of the marriage certificate, the applicant indicatieat he did and provided the marriage
certificate to the Tribunal. The Tribunal obsertkdt according to the certificate of marriage
the applicants were married in [Cyprus] 2005 inghesence of [Mr and Mrs F].

The applicant provided detailed evidence of hiscatian and work experience which
was consistent with his visa application form. kexd that he was imprisoned for one and a
half years because he refused to undertake miktmnyice. He worked with his brother since
1997.

He stated that in 1990 a law came into effect and/as called to military service [in]
September 1995. He went to the relevant governoiféine. There they asked him to pick up
his gear. He explained to them that he is a JefieWitness and cannot serve in the
military. He explained to them that he does noetiaé army, only that he is not allowed to
carry weapons or engage in any military actiond, aa Jehovah’s Witness he is not
allowed to go into war for any reason. He stated biecause there was no law exempting
Jehovah'’s Witness they tried to physically forcm o wear the clothing and serve. That did
not work, so they tried to convince him by tellinign that he would not need to kill anyone
or shoot anyone. When he tried to explain thatdwddcnot serve in the military, they started
to become violent with him. They beat him violentlith their hands and he was tortured by
belts with studs on them. Several officers wer®ived. He stated that the physical abuse
continued for almost three weeks, they used athfoof torture, even made him crawl on
pebbles and he lost skin on his arms. When thdigeglathat he would not change his mind,
he was transferred to the military court and wan 8eprison. He was sentenced 5 times
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because of refusal to take military orders. He wagwison for a period of one year and five
months. He asked a lawyer to get him out of prisecause normally the service is for one
year and his friends served only one year. Hedtht for the officer in charge of him, it
was a personal thing, and he imprisoned him lotiggar the required period of service. He
was only released after his lawyer attended theeotif the defence ministry to plead his
case. He was released that day.

It was put to the applicant that according to themimal record he was sentenced to a
total of 12 months. He stated that is true, busthged in there 18 months because they did
not release him. He has paperwork in Lebanon tithtates the period of time he spent there
and when he was released.

Asked why he did not want to return to Lebanonsta¢ed that it is because he does
not have freedom of religion. He stated that heoisable to practice his religious beliefs in
Lebanon. There are many armed groups and theyheatkehovah’s Witnesses and the
government will not protect the Jehovah’s Witnesses

The applicant provided detailed evidence aboufldi®vah’s Witness faith and his
involvement with the Jehovah’s Witnesses in Lebafhbs mother was a Jehovah’s Witness.
He wanted a good relationship with God and madewis commitment to the faith at [age
deleted: s.431(2)] years of age. He was baptisé@92.

In Lebanon he was a member of the [Town 1] condregaHe has been a member of
that congregation since 2000. There are aboutlpenmmieleted: s.431(2)] people in that
congregation. They all know each other very wedlkéd if he was aware of anyone from that
congregation who had previously been to Austraiid sought protection, he stated that he
did and provided the names of three people.

He stated that his congregation faced many diffiesiland members of the faith face
constant abuse. The neighbours were annoyed bydahdrmomplained to the authorities and
this led to their meetings being closed. People iahovah’s Witnesses for several reasons
and feel justified to abuse and insult them.

Asked about the most recent incident that occuilwddm, he stated that he faced
constant abuse, but the strongest incident occimr2d06 when he went witnessing and was
talking to a man about the holy bible. The man dgkem to wait at the door and walked
inside his house. When he walked back he hadinftes hand and told the applicant and his
friend that if he saw them again he will shoot thd@imey knew he was serious. He stated that
if the man had committed the crime he would noséatenced for it because no one would
pursue the case because no one sympathises wilkhbgah’'s Witnesses. He stated that he
will be subjected to serious harm if he witnesses.

Asked if there were any other incidents, he sttttatibefore and after that incident he
has been the subject of constant verbal abusedindle. When the religious clergy find
they are in the area preaching they approach thbuse them and ask them to leave the area.
They were restricted from even entering some ardavere warned that if they entered
those areas they could just disappear and no on&lwoow about them.

He stated that when he and his wife arrived in falist they stayed with their friends,
[Mr and Mrs F]. They started attending the [Sub2flbongregation Kingdom Hall because
that is the congregation that their friends atteindéne applicant provided detailed evidence
about his involvement, as Elder, with the congregainh Australia including details of his
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extensive witnessing activities, stating that imsanonths he had dedicated up to 30 hours
for witnessing.

He provided detailed information about the Jehov&Mitness beliefs on blood
transfusion, and on request, provided to the T@abhis prohibition to blood transfusion card,
which he carried with him. A copy of the card istbe Tribunal’s file.

He provided details about the dangers of preadnihgbanon and stated that
preaching to Muslims in Lebanon is just not allow&dey would be seriously harmed if they
did this. In Australia he has the freedom to pretacaill people, including/uslims. He
approaches people, including many Muslims, andthetsr know openly that he is a
Jehovah’s Witness and tells them directly aboutibrine in the bible. He is not afraid to
share his religion with all people in Australia.

The Tribunal put to the applicant that the coumfgrmation does not indicate that
there is targeting of Jehovah’s Witnesses in Lebdnothe State authorities. It also put to the
applicant that there is little evidence to indictiat the Jehovah’s Witnesses face harm by
non-State actors. It explained to the applicantwiale there is some evidence that while
witnessing (proselytising) Jehovah’s Witnesses faag hostility or harassment, there does
not appear to be much evidence that they suffezgdus harm as a result of doing so.

The applicant stated that while there may not fieiaf targeting of Jehovah’s
Witnesses by the authorities, they do not accegttitlis a religion in Lebanon. Witnesses are
always persecuted and subjected to abuse. Théwaareed, they get hit and beaten, and
often get chucked out of areas while witnessingstdged that one example was his sister in
law, who was witnessing and a resident called tlegand she was taken to the police
station for 4 hours. He stated that maybe nonalbients are reported, but Jehovah’s
Witnesses are under so much pressure and areledbgiyactice their religion freely in
Lebanon.

The Tribunal put to the applicant that in in histten statement he stated that the
local Maronite dioceses and the Lebanese inteligemit were monitoring his congregations
and has conducted raids on two occasions. Tha#l#menite Church is calling for closure of
the congregation and that they were forced, on nogogsions to abandon the congregational
building. The Tribunal explained to the applicdmtthe had only referred to one incident in
his evidence. The applicant stated that attemptbid their meetings occurred many times.
He stated that it was personal, the clergy wouldeto the group in person and try and shut
the place down. Many attempts were made to shutrtieetings In their area they faced a lot
of hostility from the clergy who tell individualsohto open the door to them and not to speak
to them. Some of the churches also tell peoplaitsigns on the door that say ‘no Jehovah’s
Witnesses’ allowed.

The Tribunal took evidence from the applicant witghe stated that her mother was a
Jehovah's Witness and had raised her as a Jehdviihéss. She made a personal
commitment to the faith in 2000. She stated they twere not allowed to freely preach about
their faith because the Jehovah’s Witness areauatgnised as a religion in Lebanon.
However, they continued to witness because thkgioa says that they have to do so.
Personally she has been subjected to a numbecidéimts and threats but there was no actual
violence.

Her evidence regarding her and the applicant’sioistances in Lebanon, marriage,
travel to Australia and practice of the Jehovahigh@és faith, in Lebanon and in Australia,
was substantially consistent with the first appiitsievidence to the Tribunal.
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She provided details of her involvement with thieal@ah’s Witness [Suburb 2]
congregation and details of her extensive witngsagtivities in Australia.

She stated that they are applying for protectiazabse they want to practice their
religion freely. In her home country she may natdbeen officially targeted but she has
been restricted from practicing her religion beeasise cannot preach to everybody.

The Tribunal then called the witnesses who hachdéte the hearing, and after
discussing with each of the witnesses the evidématethey wished to provide, the Tribunal
decided to take evidence from [Mr D], who was frtira same congregation as the applicants
in Lebanon. All the other witnesses indicated thay had attended to provide evidence
about the applicant’s commitment and involvemenhwhe Jehovah’s Witness since his
arrival in Australia.

[Mr D] stated that he was baptised as a Jehovalitsesds in 1998. His family are all
Jehovah’s Witnesses. He has known the applicamh&mry years. They attended the same
congregation in Lebanon, the [Town 1] congregatwimere his parents used to also attend.
His parents and sister were granted protectiorsuis&ustralia because they are Jehovah's
Witnesses. He gave detailed evidence about thécappk involvement, and witnessing
activities, in Australia.

Country Information — Lebanon — Jehovah’s Witnesses

The Tribunal has considered the information inR#El Country Advice: Lebanon
LBN38401, 10 March 2011, regarding the situatiothef Jehovah’s Witnesses in Lebanon,
which is detailed as follows:

According to the United States Department of S{ad@DOS), the Lebanese
constitution provides for “freedom of religion atige freedom to practice all religious rites,
provided that the public order is not disturbédhere are 18 officially recognised religious
groups in Lebanon, four of which are Muslim, tweveristian, the Druze and Judaiém.
Jehovah’s Witnesses is not an officially sanctioredigion in Lebanon.

Formal recognition by the government is a legalinegment for religious groups to
conduct most religious activities. Unrecognisedugiocan be disadvantaged under the law in
that their members may not qualify for certain goweent positions. Unrecognised groups
may own property and assemble for worship withavtegnment interference; however, they
are disadvantaged under the law as they may nallyagarry, divorce or inherit property in
Lebanor® Although there are no legal barriers to proselygstraditional attitudes
discourage such activity.

In Lebanon, there are an estimated 3,613 JehoVditreesses making up 70
congregations, many of which are located in Qalamand Akkar: In 2010, an article in the

1 US Department of State 201@ternational Religious Freedom Report 2010 — Laiai 7 November,
Section II.

2 US Department of State 201@ternational Religious Freedom Report 2010 — Leirari7 November,
Section |

3 US Department of State 201@ternational Religious Freedom Report 2010 — Leirari7 November,
Section Il.

* US Department of State 2010puntry Reports on Human Rights Practices 2009bahen 11 March,
Section 2.c.

® Nash, M. 2008, ‘Faith comes knocking’, NOW Lebanb& November
http://www.nowlebanon.com/NewsArticleDetails.aspx267298#.
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LA Timesreported on an undercover Jehovah’s Witnessesegaitipon outside Beirut. It is
estimated that there are over 15 ‘Kingdom Halld_@banon, which appear to be tolerated by
the community, and well attended despite membegs'sfthat they could be harassed or
deported. According to the article, Jehovah’'s Wases say they feel like an oppressed and
silenced minority, particularly vilified by the Mamnite community who reportedly spread lies
claiming Jehovah's Witnesses are J&ws.

According to USDOS, each officially recognised gedn has its own court system to
adjudicate matters of personal status, includingiange, divorce, inheritance and child
custody according to each religion’s principless they are not officially sanctioned,
Jehovah’s Witnesses have no such court. As a ydehibvah’s Witnesses cannot get married
in Lebanon, and must travel abroad to do so. Agmaracognised religion, Jehovah’s
Witnesses are unable to officially register th@uses of worship, and are therefore excluded
from the property tax exemption enjoyed by churces mosques. Instead, Kingdom Halls
are registered as private property owned by indizis® Another issue encountered by
Jehovah's Witnesses relates to identity cards, lwtlisplay an individual’s religion, but only
those that are officially recognised. Jehovah’snésses reportedly defer to their ancestral
religious traditions on their papets.

In an article in NOW Lebanon, 2008, it was repotteat a prominent Christian
identity Father George Rahme regularly denounces diwhis weekly television programme,
and reportedly encourages viewers to “keep a sigek their door to beat any Witnesses who
visit.”'? It was noted that, by definition, Jehovah’s Witsenembers are required to
proselytise as a key tenet of their faith, but pica to their proselytising in Lebanon is
mixed, with one member claiming he has been beassgulted and has had doors slammed
in his face** According to NOW Lebanon, abuse is not the stahdzaction encountered by
Jehovah’s Witnesses. Many non- Jehovah's Witnesist@@ms in Lebanon, particularly
Maronites, put signs on their doors warning Jehs/ditnesses against knocking.

DFAT reports stated the following with respecthe position of Jehovah's Witnesses
in Lebanon:

The Lebanese Constitution extends freedom of biafl Lebanese citizens.
However, the Jehovah's Witness Sect (JWS) is robbthe 18 religious sects
recognised under the Constitution. As all familygamal status law is covered solely
through the confessional courts of the 18 recoghniskigious sects, JWs do not have
a court dealing with personal status issues. Theyat, therefore, legally marry
according to their faith in Lebanon. They can, heevetravel to Cyprus, marry there
and register their marriage with the Ministry ofdrior on their return. This is a

¢ ‘Lebanon: In Muslim Middle East, Jehovah’s Witnessongregate in secret’ 2013\ Times 17 April.
http://latimesblogs.latimes.com/babylonbeyond/2040¢ébanon-christian-muslim-religion-jihad-beirliegal-
underground.html

" US Department of State 201@ountry Reports on Human Rights Practices 2009bahen 11 March,
Section 2.c.

8 Nash, M. 2008, ‘Faith comes knocking’, NOW Lebanb& November
http://www.nowlebanon.com/NewsArticleDetails.asp267298#

° Nash, M. 2008, ‘Faith comes knocking’, NOW Lebanb® November
http://www.nowlebanon.com/NewsAtrticleDetails.aspx267298#

2 Nash, M. 2008, ‘Faith comes knocking’, NOW Lebanb® November
http://www.nowlebanon.com/NewsAtrticleDetails.aspx267298#

™ Nash, M. 2008, ‘Faith comes knocking’, NOW Lebanb® November
http://www.nowlebanon.com/NewsAtrticleDetails.aspx267298#— Accessed 19 June 2009

12 Nash, M. 2008, ‘Faith comes knocking’, NOW Lebanb® November
http://www.nowlebanon.com/NewsArticleDetails.aspx267298#— Accessed 19 June 2009



recognised and frequently followed process by Lebartouples not wishing to
marry in a religious ceremony.

...Associations not recognised in law or which hafadléd to acquaint the public
authorities" with their existence, membership aingsaare "reputed to be secret
societies ... which shall be dissolved". The JW$oalegally convene for public
assembly or worship without prior approval from theerior Ministry. The law also
prohibits assembly "in a place open to the pubiic'groups of three or more persons
"for the purpose of committing an offence" or fawenty or more persons "whose
attitude is likely to offend public peace". In ptiae, however, the JWS are left in
peace to assemble and worship. However, as advysactontact at the Interior
Ministry, they may be vulnerable to "hassle" frdm security forces if, for example,
someone held a grudge.

Societal attitudes towards the JWS vary. In gend¥dlS proselytising is not
welcomed amongst the population. In Lebanon, vtittnistory of civil war and
delicate religious balance, attempts to converpfeetn alternate faiths are frowned
upon and are considered "trouble making" by thersycauthorities. However, we
are not aware of any cases where such proselytisiagesulted in criminal action
being taken against JWs. Maronite Christians red#/d as heretics and Christian
contacts advise that Maronite priests regularlapheagainst the JWS.

o] In a society where ‘contacts' and family affitas with people in power hold
greater sway than legal processes, JWs could be votmerable to discrimination
than those from recognised sects.

67. According to the Immigration and Refugee Board ah@da Country of Origin Research
Response LBN43573FE of 8 November 2005:

The following information on the situation of Jelatns Witnesses in Lebanon was
provided in 4 November 2005 correspondence sahet®esearch Directorate by the
General Counsel for Jehovah's Witnesses, whosmeafiin Patterson, NY.

On 27 January 1971, the Lebanon Council of Minssbemned the work of Jehovah's
Witnesses and prohibited the dissemination of fitenature, prompting an appeal to
the Lebanon Supreme Court. In 1997, the ban wasldily the Lebanon Supreme
Court; a second appeal following the 1997 dismikaalstill not been resolved.

There are approximately 3,500 Jehovah's Witnesgkser 70 congregations in
Lebanon. They "are able to enjoy a degree of freediomovement and to worship
discreetly. Even so, we consistently learn of ifdlial instances of harassment and
intimidation by local authorities." For exampleetpolice have prohibited
congregations from meeting for worship. In Marc®71.9ollowing the Supreme
Court's decision to uphold the ban, the Lebanegw®tities closed three Kingdom
Halls (houses of worship).

Since Jehovah's Witnesses are not officially resgh they face certain problems:
"They are usually discriminated against in divoaoel custody cases involving a non-
Witness marriage mate [ . . . and] ministers ob¥ah's Witnesses cannot perform
legal marriage ceremonies." Furthermore, civil nage is not an option for
Jehovah's Witnesses.

In 2000, a Lebanese court convicted two sons (bménom is a Jehovah's Witness)
for following Jehovah's Witnesses' rites when agytheir father rather than
observing a state-sanctioned Christian burial t8&ce Jehovah's Witnesses have no
legal recognition, they have no constitutional tighfreedom of religion,” was the
court's ruling.
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Information corroborating that provided by the Gah€ounsel for Jehovah's
Witnesses could not be found among the sourcesitteddy the Research
Directorate.

This Response was prepared after researching pusticessible information
currently available to the Research Directoratdiwitime constraints. This Response
is not, and does not purport to be, conclusivedlke merit of any particular claim

for refugee protection. Please find below thedfsadditional sources consulted in
researching this Information Request.

The Tribunal has also consulted the Jehovah's 8&g®eofficial website which
provides details about the Jehovah's Witnessesiiregent to proselytise and the
importance of door-to-door evangelisth.

FINDINGS AND REASONS

The applicants claim to be citizens of Lebanon ti@nbasis of the applicants’
Lebanese passports, which the Tribunal sighteldealhé¢aring, the Tribunal accepts that the
applicants are citizens of Lebanon and has asséssedlaims against Lebanon as their
country of nationality.

The applicant husband claims that he is a JehoWalisess. He claimed that he was
baptised into the faith in 1992 and has been ameagtember of the Jehovah’s Witnesses in
Lebanon. He claims that in Lebanon he is not abfeskily practice a core tenet of his faith,
namely proselytising, and that if he did he woulffex serious harm. He claimed that he
suffered verbal abuse, harassment and threatss®oébe is a Jehovah’s Witness in
Lebanon. He claimed that he refused to undertakgatsory military service because of his
religious convictions, and that as a result hesdtered physical and verbal abuse at the
hands of military commanders. He was convicted bylagary court and imprisoned for a
period of one and a half years. He claims that g#feanese authorities will not protect him.
The applicant wife also claims that she is a JehisW/itness. She claimed that in Lebanon
she has had to reduce her proselytising actividietear of being harmed. The applicants
claim that they continue to be committed and aatinembers of the Jehovah’s Witness faith
and that they have been actively involved withibkovah’s Witness congregation in
[Suburb 2] since their arrival in Australia.

On the basis of the applicants’ written and oradlence, letters from the Jehovah'’s
Witness service committee, [Town 1] congregatiari,ebanon and the evidence of [Mr D],
the Tribunal accepts that the applicants were aetind committed members of the Jehovah'’s
Witness faith in Lebanon.

On the basis of the applicant’s detailed oral evideand penal record the Tribunal
accepts that the applicant husband was physicatlyarbally abused by the military, and
imprisoned, for his refusal to undertake militagy\sce and that his refusal was because of
his religious beliefs.

On the basis of the applicants’ detailed oral evoge which is consistent with the
country information before the Tribunal, the Trilaiaccepts that the applicants have
experienced incidents of harassment, abuse anat$hoEharm in Lebanon because they are
Jehovah’s Witnesses.

13 \www.watchtower.org



74. On the basis of the country information beforghig Tribunal accepts the applicants’
claims that Jehovah’s Witness adherents are ratjtorproselytise as a key tenet of their
faith. The Tribunal also accepts, with confidertbat the applicants are deeply committed
Jehovah’s Witnesses, who view the practice of w#imgy (proselytising) as a core tenet of
their faith and who are committed to withessingltgeople as their faith commands. The
Tribunal makes this finding on the basis of the peliing, and consistent, oral evidence
provided by the applicants at the hearing. Theun# also places significant weight on the
corroborative evidence of the witnesses who attetide hearing and the written letters of
support from [Mr A] and [Mr E].

75. The Tribunal will now turn to determine whether #ggplicants have a well-founded
fear of persecution for reason of their religiothiéy returned to Lebanon.

76. The country information before the Tribunal indesthat adherents of the Jehovah’s
Witness are generally able to practice their rehgvithout interference. It further indicates
that there are no legal barriers to proselytizmgebanon and no cases had been brought
against Jehovah's Witnesses for proselytizing. Harethe independent information also
suggests that Jehovah'’s Witnesses in Lebanon aableoto practice their faith freely,
especially with respect to proselytizing. The coymformation suggests that Jehovah'’s
Witnesses are a particularly vulnerable to hogtfidbm individuals and various groups in
Lebanese society. Traditional attitudes in Lebaseseety discouraged proselytizing and
members of the Jehovah’s Witness faith claim teel@xperienced beatings, assault and had
doors slammed in their faces. The country infororafurther indicates that Jehovah’s
Witnesses are vilified by the Maronite communityonrkegard them as heretics and spread
misinformation about them, suggesting they are J&Wsre are also reports that religious
figures publicly denounce the Jehovah’s Witnessed,one prominent religious figure had
encouraged followers to beat Jehovah's Witnesdbeyf visited them. The country
information also indicates that Jehovah’s Witnessayg be vulnerable to ‘hassle’ from the
security forces, if for example, someone held ageu

77. On the basis of the country information beforghig Tribunal accepts that the
circumstances for Jehovah’s Witnesses in Lebar@exremely difficult and that Witnesses
are particularly vulnerable to incidents of seribiasm, especially if they chose to openly
practice their faith, and especially with respectite practice of proselytizing.

78. As stated above, the Tribunal accepts that thaagys are committed to the
Jehovah’s Witness faith and that they would comitwupractice their religion if they
returned to Lebanon. The Tribunal also acceptapipdicants’ claim that they have not been
able to freely proselytise in Lebanon for fear eing harmed by people who are opposed to
the Jehovah’s Witness faith. The Tribunal accdmsif it were not for the increased risk of
harm from individuals hostile to the Jehovah’s \Wdses, the applicants would proselytise, as
required by their faith, if they returned to Lebano

79. Although the applicants have faced few incidentsesfous harm in the past in
Lebanon, the Tribunal notes that this was the teguhe applicants restricting their religious
activity, especially with respect to proselytisimg.relation to this, the Tribunal has
considered the comments made by McHugh and Kirlay AppellantS395 v MIMA(2003)
216 CLR 473, [40]:

...persecution does not cease to be persecutiohdgurpose of the Convention
because those persecuted can eliminate the hatakibg avoiding action within the
country of nationality. The Convention would give protection from persecution for
reasons of religion or political opinion if it wascondition of protection that the



80.

81.

82.

83.

84.

85.

86.

person affected must take steps - reasonable ervate - to avoid offending the
wishes of the persecutors.

Accordingly, requiring the applicants to modify ithieehaviour by reducing, or
ceasing, their proselytising activities would amioanthem suppressing their religious
activities and would, in the Tribunal’s view, amotm persecutory curtailment of their
religious expression. It would be erroneous forthbunal to expect the applicants to
supress their religious activities to avoid harnb.@ébanon. The Tribunal accordingly finds
that the suppression of the applicants’ religioctsvdy of proselytising, and the harm they
would face (including harassment, intimidation @hgsical violence), if they were to
proselytise, amounts to serious harm.

On the evidence before it, the Tribunal finds thate is a real chance that the
applicants will suffer the feared persecution, atice Tribunal finds involves serious harm,
as required by s.91R(1)(b), if they return to LetranThe Tribunal also finds that the harm
feared by the applicants involves systematic asdroiinatory conduct, in that it is
deliberate or intentional and involves selectiveasament for a Convention reason,
S.91R(1)(c). The Tribunal also finds that the eBakand significant reason for the applicants
facing a real chance of persecution in Lebanohesbnvention reason of religion.

The Tribunal finds that the applicants would notbée to avoid the harm feared by
relocating to another part of Lebanon. The coumifyrmation indicates that the hostility
towards the Jehovah’s witnesses is the same thootgli of Lebanon. Moreover, the
applicants’ proselytizing activities would put thenrisk of harm anywhere in Lebanon.

The Tribunal has also considered whether the agpticcould seek protection from
the State. In this case, the applicants mainlytleaiactions of private individuals in
Lebanon. Persecution by private individuals britigsapplicants within the Convention if
the State has failed, or is unable, to protect tirem persecution.

The Tribunal accepts the applicants’ claim thatahthorities in Lebanon will not
protect them as this is consistent with the coumtigrmation before it. Jehovah’s Witnesses
are not officially recognised in Lebanon and tmeeetings are technically unlawful as they
fall within the laws prohibiting assembly “in a paopen to the public” for twenty or more
persons “whose attitude is likely to offend pulg&ace” The independent evidence also
indicates that there is a climate of disapproval laostility towards the Jehovah’s Witnesses
by the State and that authorities are reluctamttésvene in attacks on Jehovah’s Witnesses.
Earlier reports also indicate that individuals ha@&n harassed and intimidate by local
authorities, and that some Jehovah’s Witness cgagomal meetings had been prohibited by
police. The country information further indicateat security authorities consider attempts
to convert people’s faith as ‘trouble making’, @hdt Jehovah’s Witnesses are vulnerable to
hassle from security forces. On this basis theuhdb finds that State protection is not
available to the applicants.

For the purposes of s.36(3), the Tribunal is datisbn the evidence before it that the
applicants do not have a legally enforceable riglenter and reside in any other country
other than their country of nationality and so o€ excluded from Australia’s protection by
s.36(3) of the Act.

For the reasons stated above, the Tribunal finaistkie applicants have a well-founded fear
of persecution for reasons of their religion ifyttreturn to their country of nationality. The
Tribunal finds that the applicants are unwillingying to their fear of persecution to avail
themselves of the protection of the governmenteaifdnon. Accordingly, the Tribunal finds
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that the applicants have a well-founded fear ofg@eution in Lebanon for reason of their
religion.

CONCLUSIONS

The Tribunal is satisfied that each of the applisas a person to whom Australia has
protection obligations. Therefore the applicantsgathe criterion set out in s.36(2)(@y a
protection visa.

DECISION

The Tribunal remits the matter for reconsideratigiin the direction that the
applicants satisfy s.36(2)(aj the Migration Act.



