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AL-SKEINI AND OTHERS v. THE UNITED KINGDOM JUDGMENT 1

In the case of Al-Skeini and Others v. the United Khgdom,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Francoise Tulkens,
Josep Casadevall,
Dean Spielmann,
Giovanni Bonello,
Elisabeth Steiner,
Lech Garlicki,
Ljiljana Mijovié¢,
David Thor Bjérgvinsson,
Isabelle Berro-Lefévre,
George Nicolaou,
Luis Lopez Guerra,
Ledi Bianku,
Ann Power,
Mihai Poalelungijudges,
and Michael O'BoyleDeputy Registrar,
Having deliberated in private on 9 and 16 June 204015 June 2011,
Delivers the following judgment, which was adoptedthat last date:

PROCEDURE

1. The case originated in an application (no. 3%02) against the
United Kingdom of Great Britain and Northern Iredatodged with the
Court under Article 34 of the Convention for theofection of Human
Rights and Fundamental Freedoms (“the Conventidoy) six Iraqi
nationals, Mr Mazin Jum'Aa Gatteh Al-Skeini, Ms téata Zabun Dahesh,
Mr Hameed Abdul Rida Awaid Kareem, Mr Fadil Fayayudjan,
Mr Jabbar Kareem Ali and Colonel Daoud Mousa (“d4pplicants”), on
11 December 2007.

2. The applicants, who had been granted legalveede represented by
Public Interest Lawyers, solicitors based in Birgiiam. The United
Kingdom Government (“the Government”) were représeiy their Agent,
Mr D. Walton, Foreign and Commonwealth Office.

3. The applicants alleged that their relativeb\vi@hin United Kingdom
jurisdiction when killed and that there had beenefffective investigation
into the deaths, in breach of Article 2 of the Camvon.
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4. The application was allocated to the FourthtiBecof the Court
(Rule 52 8§ 1 of the Rules of Court). On 16 Decemb@®d8 the Court
decided to give notice of the application to thev€&ament. It also decided
to examine the merits of the application at theeséime as its admissibility
(Article 29 8§ 1). The parties took turns to fileittlen observations on the
admissibility and merits of the case. On 19 Janu#i¥0 the Chamber
decided to relinquish jurisdiction to the Grand @iher.

5. The composition of the Grand Chamber was débteanaccording to
the provisions of Article 27 88 2 and 3 of the Cention and Rule 24 of the
Rules of Court. Judge Peer Lorenzen, Presidenthef Rifth Section,
withdrew and Judge Luis Lopez Guerra, substitutiggy replaced him.

6. The applicants and the Government each filagditaer memorial on
the admissibility and merits and joint third-padgmments were received
from the Bar Human Rights Committee, the Europeaméah Rights
Advocacy Centre, Human Rights Watch, Interightse timternational
Federation for Human Rights, the Law Society, anibeity (“the
interveners”).

7. A hearing took place in public in the Human IRg Building,
Strasbourg, on 9 June 2010 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr D.WALTON, Agent,
Mr J.EADIE QC,

Ms C.lvimy,

Mr S.WORDSWORTH Counsel,
Ms L.DANN,

Ms H.AKIwUMI, Advisers;

(b) for the applicants

Mr RABINDER SINGH QC,

Mr R.HusAIN QC,

Ms S.FATIMA,

Ms N.PATEL,

Mr T. TRIDIMAS,

Ms H.LAw, Counsel,
Mr P.SHINER,

Mr D. CAREY,

Ms T.GREGORY,

Mr J.DUFFY, Advisers.

The Court heard addresses by Mr Eadie and Mr Singh.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The facts of the case may be summarised asnwll

A. The occupation of Irag 1 May 2003 to 28 June 23

1. Background: United Nations Security Council Gteison 1441

9. On 8 November 2002 the United Nations Secu@ibuncil, acting
under Chapter VII of the United Nations Chartep@eéd Resolution 1441.
The Resolution decidednter alia, that Irag had been and remained in
material breach of its obligations under previousitéd Nations Security
Council Resolutions to disarm and to cooperate Wwithted Nations and
International Atomic Energy Agency weapons inspect®esolution 1441
decided to afford Iraq a final opportunity to complith its disarmament
obligations and set up an enhanced inspection eegimrequested the
Secretary-General immediately to notify Iraq of thmesolution and
demanded that Iraq cooperate immediately, uncamditly, and actively
with the inspectors. Resolution 1441 concluded bgalling that the
Security Council had “repeatedly warned Iragq thawill face serious
consequences as a result of its continued violstadrits obligations”. The
Security Council decided to remain seized of théena

2. Major combat operations: 20 March-1 May 2003

10. On 20 March 2003 a coalition of armed forcewlan unified
command, led by the United States of America withrge force from the
United Kingdom and small contingents from Australenmark and
Poland, commenced the invasion of Iraq. By 5 Ap@03 the British had
captured Basrah and by 9 April 2003 United Statespts had gained
control of Baghdad. Major combat operations in Iragre declared
complete on 1 May 2003. Thereafter, other States gersonnel to help
with the reconstruction effort.

3. Legal and political developments in May 2003

11. On 8 May 2003 the Permanent RepresentativeshefUnited
Kingdom and the United States at the United Natadressed a joint letter
to the President of the United Nations Security @iy which read as
follows:

“The United States of America, the United KingdofrGreat Britain and Northern
Ireland and Coalition partners continue to act toge to ensure the complete
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disarmament of Iraq of weapons of mass destructind means of delivery in

accordance with United Nations Security Councibhesons. The States participating
in the Coalition will strictly abide by their obldions under international law,

including those relating to the essential humaiaitaneeds of the people of Irag. We
will act to ensure that Iraqg's oil is protected amkd for the benefit of the Iraqi
people.

In order to meet these objectives and obligationthé post-conflict period in Iraq,
the United States, the United Kingdom and Coalifi@ntners, acting under existing
command and control arrangements through the Comdenaof Coalition Forces,
have created the Coalition Provisional Authorityhietr includes the Office of
Reconstruction and Humanitarian Assistance, to ais@rpowers of government
temporarily, and, as necessary, especially to geosecurity, to allow the delivery of
humanitarian aid, and to eliminate weapons of rdassruction.

The United States, the United Kingdom and Coaliparntners, working through the
Coalition Provisional Authority, shall inter aliprovide for security in and for the
provisional administration of Iraq, including byeterring hostilities; maintaining the
territorial integrity of lraq and securing Iraq'orbers; securing, and removing,
disabling, rendering harmless, eliminating or dmstrg (a) all of Iraq's weapons of
mass destruction, ballistic missiles, unmannedaagshicles and all other chemical,
biological and nuclear delivery systems and (b)eddments of Irag's programme to
research, develop, design, manufacture, produgpost) assemble and employ such
weapons and delivery systems and subsystems angooemts thereof, including but
not limited to stocks of chemical and biologicaleats, nuclear-weapon-usable
material, and other related materials, technolegyipment, facilities and intellectual
property that have been used in or can materialhribute to these programmes; in
consultation with relevant international organiaas, facilitating the orderly and
voluntary return of refugees and displaced persorantaining civil law and order,
including through encouraging international effadgebuild the capacity of the Iraqi
civilian police force; eliminating all terrorist firastructure and resources within Iraq
and working to ensure that terrorists and terrogisiups are denied safe haven;
supporting and coordinating demining and relatdividies; promoting accountability
for crimes and atrocities committed by the previdtei regime; and assuming
immediate control of Iraqi institutions responsitite military and security matters
and providing, as appropriate, for the demilitaima demobilization, control,
command, reformation, disestablishment, or reomgditn of those institutions so
that they no longer pose a threat to the Iraqi [geopinternational peace and security
but will be capable of defending Iraqg's sovereigaty territorial integrity.

The United States, the United Kingdom and Coaliparntners recognize the urgent
need to create an environment in which the Iragippe may freely determine their
own political future. To this end, the United Sttéhe United Kingdom and Coalition
partners are facilitating the efforts of the Irggiople to take the first steps towards
forming a representative government, based on the of law, that affords
fundamental freedoms and equal protection andcistinder law to the people of Iraq
without regard to ethnicity, religion or gender. eTtnited States, the United
Kingdom and Coalition partners are facilitating thstablishment of representative
institutions of government, and providing for thesponsible administration of the
Iragi financial sector, for humanitarian relief,r feconomic reconstruction, for the
transparent operation and repair of Iraq's inftecstire and natural resources, and for
the progressive transfer of administrative resgulitsés to such representative
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institutions of government, as appropriate. Ourl gedo transfer responsibility for
administration to representative Iraqi authoriagsearly as possible.

The United Nations has a vital role to play in pding humanitarian relief, in
supporting the reconstruction of Iraq, and in hapin the formation of an Iraqi
interim authority. The United States, the Unitech¢gdom and Coalition partners are
ready to work closely with representatives of thaited Nations and its specialized
agencies and look forward to the appointment ofpac&l coordinator by the
Secretary-General. We also welcome the supportanttibutions of Member States,
international and regional organizations, and otlestities, under appropriate
coordination arrangements with the Coalition Priovial Authority.

We would be grateful if you could arrange for thhegent letter to be circulated as a
document of the Security Council.

(Signed) Jeremy Greenstock
Permanent Representative of the United Kingdom

(Signed) John D. Negroponte
Permanent Representative of the United States”

12. As mentioned in the above letter, the occupyBtates, acting
through the Commander of Coalition Forces, creatkd Coalition
Provisional Authority to act as a “caretaker adsti@tion” until an Iraqi
government could be established. It had powster alia, to issue
legislation. On 13 May 2003 the United States Sacyefor Defence,
Donald Rumsfeld, issued a memorandum formally agpw Ambassador
Paul Bremer as Administrator of the Coalition Pstsmal Authority with
responsibility for the temporary governance of Iradqn CPA
Regulation No. 1, dated 16 May 2003, AmbassadomBreprovided as
follows:

“Pursuant to my authority as Administrator of theafition Provisional Authority
(CPA), relevant U.N. Security Council resolutiomg;luding Resolution 1483 (2003),
and the laws and usages of war, | hereby promutbatéollowing:

Section 1
The Coalition Provisional Authority

1) The CPA shall exercise powers of government teandy in order to provide for
the effective administration of Iraq during the ipdrof transitional administration, to
restore conditions of security and stability, t@ate conditions in which the Iraqi
people can freely determine their own politicalufiet including by advancing efforts
to restore and establish national and local ingtis for representative governance
and facilitating economic recovery and sustainadt®nstruction and development.

2) The CPA is vested with all executive, legislatand judicial authority necessary
to achieve its objectives, to be exercised undésvamt U.N. Security Council
resolutions, including Resolution 1483 (2003), &mgl laws and usages of war. This
authority shall be exercised by the CPA Adminisirat
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3) As the Commander of Coalition Forces, the Comdmanof U.S. Central
Command shall directly support the CPA by detertiogtilities; maintaining Iraq's
territorial integrity and security; searching faecuring and destroying weapons of
mass destruction; and assisting in carrying outlit@a policy generally.

Section 2
The Applicable Law

Unless suspended or replaced by the CPA or supmiseyl legislation issued by
democratic institutions of Iraq, laws in force irad as of April 16, 2003 shall
continue to apply in Iraq insofar as the laws db prevent the CPA from exercising
its rights and fulfilling its obligations, or cordt with the present or any other
Regulation or Order issued by the CPA. ..."

13. The Coalition Provisional Authorigdministration was divided into
regional areas. CPA South was placed under Uniteddém responsibility
and control, with a United Kingdom Regional Cooador. It covered the
southernmost four of Iraq's eighteen provinceshdwving a governorate
coordinator. United Kingdom troops were deployedhia same area. The
United Kingdom was represented at Coalition Prowial Authority
headquarters through the office of the United Komd Special
Representative. According to the Government, atjhouhe United
Kingdom Special Representative and his office soutgh influence
Coalition Provisional Authoritypolicy and decisions, United Kingdom
personnel had no formal decision-making power witiiie Authority. All
the Coalition Provisional Authority's administragivand legislative
decisions were taken by Ambassador Bremer.

14. The United Nations Security Council Resolutl@83 referred to by
Ambassador Bremer in Coalition Provisional AuthpiiRegulation No. 1
was actually adopted six days later, on 22 May 2GQ8ovided as follows:

“The Security Coungil
Recallingall its previous relevant resolutions,
Reaffirmingthe sovereignty and territorial integrity of Iraq,

Reaffirming alsothe importance of the disarmament of Iragi weapohsnass
destruction and of eventual confirmation of theadisament of Iraq,

Stressingthe right of the Iragi people freely to determtheir own political future
and control their own natural resources, welcontimg commitment of all parties
concerned to support the creation of an environrmentich they may do so as soon
as possible, and expressing resolve that the day wiagis govern themselves must
come quickly,

Encouragingefforts by the people of Iraq to form a represtweagovernment
based on the rule of law that affords equal rigimsl justice to all Iragi citizens
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without regard to ethnicity, religion, or gendemda in this connection, recalls
resolution 1325 (2000) of 31 October 2000,

Welcomingthe first steps of the Iragi people in this regaadd noting in this
connection the 15 April 2003 Nasiriyah statemerd #me 28 April 2003 Baghdad
statement,

Resolvedhat the United Nations should play a vital ralehumanitarian relief, the
reconstruction of Iraq, and the restoration andtdsthment of national and local
institutions for representative governance,

Noting the letter of 8 May 2003 from the Permanent Reprigives of the United
States of America and the United Kingdom of Greataiy and Northern Ireland to
the President of the Security Council (S/2003/53881 recognizing the specific
authorities, responsibilities, and obligations un@gplicable international law of
these states as occupying powers under unified @drfthe 'Authority’),

Noting furtherthat other States that are not occupying powersvarking now or in
the future may work under the Authority,

Welcoming furthethe willingness of Member States to contributestability and
security in Iraq by contributing personnel, equiptyeind other resources under the
Authority,

Concernedhat many Kuwaitis and Third -State Nationald stie not accounted for
since 2 August 1990,

Determiningthat the situation in Iraq, although improved, tooues to constitute a
threat to international peace and security,

Actingunder Chapter VII of the Charter of the United ibias,

1. Appealsto Member States and concerned organizations distathe people of
Irag in their efforts to reform their institutiorend rebuild their country, and to
contribute to conditions of stability and security Iraq in accordance with this
resolution;

2. Calls uponall Member States in a position to do so to redpommediately to the
humanitarian appeals of the United Nations andraititernational organizations for
Irag and to help meet the humanitarian and othedseof the Iragi people by
providing food, medical supplies, and resourcesessary for reconstruction and
rehabilitation of Iragq's economic infrastructure;

3. Appealsto Member States to deny safe haven to those nrenalbehe previous
Iragi regime who are alleged to be responsiblefones and atrocities and to support
actions to bring them to justice;
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4. Calls uponthe Authority, consistent with the Charter of teited Nations and
other relevant international law, to promote théfave of the Iraqi people through the
effective administration of the territory, includinin particular working towards the
restoration of conditions of security and stabiltgd the creation of conditions in
which the Iragi people can freely determine the@mgolitical future;

5. Calls upon all concerned to comply fully with their obligatis under
international law including in particular the GemeConventions of 1949 and the
Hague Regulations of 1907;

8. Requeststhe Secretary-General to appoint a Special Reptatbee for Iraq
whose independent responsibilities shall involygoréng regularly to the Council on
his activities under this resolution, coordinatiactivities of the United Nations in
post-conflict processes in Iraq, coordinating ambimited Nations and international
agencies engaged in humanitarian assistance aodsteaction activities in Iraqg, and,
in coordination with the Authority, assisting thegple of Iraq through:

(a) coordinating humanitarian and reconstructiosisé@nce by United Nations
agencies and between United Nations agencies andaernmental organizations;

(b) promoting the safe, orderly, and voluntary metof refugees and displaced
persons;

(c) working intensively with the Authority, the pgle of Iraq, and others concerned
to advance efforts to restore and establish ndti@md local institutions for
representative governance, including by workingetbgr to facilitate a process
leading to an internationally recognized, repres@re government of Irag;

(d) facilitating the reconstruction of key infrastture, in cooperation with other
international organizations;

(e) promoting economic reconstruction and the diws for sustainable
development, including through coordination with tiomal and regional
organizations, as appropriate, civil society, denand the international financial
institutions;

(f) encouraging international efforts to contribute basic civilian administration
functions;

(g) promoting the protection of human rights;

(h) encouraging international efforts to rebuilde tbapacity of the Iragi civilian
police force; and

(i) encouraging international efforts to promotgdkand judicial reform;
9. Supportsthe formation, by the people of Irag with the hefpthe Authority and

working with the Special Representative, of an ilrexjerim administration as a
transitional administration run by Iraqis, until aimternationally recognized,
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representative government is established by theplpeof Irag and assumes the
responsibilities of the Authority;

24. Requestghe Secretary-General to report to the Councilegtlar intervals on
the work of the Special Representative with respecthe implementation of this
resolution and on the work of the International &dvy and Monitoring Board and
encourageshe United Kingdom of Great Britain and Northereland and the United
States of America to inform the Council at regutdaervals of their efforts under this
resolution;

25.Decidesto review the implementation of this resolutiorthin twelve months of
adoption and to consider further steps that mightdcessary.

26. Calls upon Member States and international and regional drgéions to
contribute to the implementation of this resolution

27.Decidesto remain seized of this matter.”

5. Developments between July 2003 and June 2004

15. In July 2003 the Governing Council of Iraq westablished. The
Coalition Provisional Authority was required to soit with it on all
matters concerning the temporary governance of Iraq

16. On 16 October 2003 the United Nations Sec@ityincil passed a
further resolution, 1511, which provideder alia as follows:

“The Security Council

Underscoringthat the sovereignty of Iraq resides in the Stéteag, reaffirming the
right of the Iraqi people freely to determine thaivn political future and control their
own natural resources, reiterating its resolve ttiee day when Iragis govern
themselves must come quickly, and recognizing thgortance of international
support, particularly that of countries in the gilrag's neighbours, and regional
organizations, in taking forward this process exjimasly,

Recognizinghat international support for restoration of cdiodis of stability and
security is essential to the well-being of the geay Iraq as well as to the ability of
all concerned to carry out their work on behaltted people of Iragq, and welcoming
Member State contributions in this regard undeoltg®n 1483 (2003),

Welcomingthe decision of the Governing Council of Iraq tonfi a preparatory
constitutional committee to prepare for a condtindl conference that will draft a
constitution to embody the aspirations of the Inagople, and urging it to complete
this process quickly,
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Determiningthat the situation in Iraq, although improved, tbares to constitute a
threat to international peace and security,

Actingunder Chapter VII of the Charter of the United ibias,

1. Reaffirmsthe sovereignty and territorial integrity of Iraapd underscores, in that
context, the temporary nature of the exercise lgyGbalition Provisional Authority
(Authority) of the specific responsibilities, authi@s, and obligations under
applicable international law recognized and sethfor resolution 1483 (2003), which
will cease when an internationally recognized, espntative government established
by the people of Iraq is sworn in and assumes gkpansibilities of the Authority,
inter alia through steps envisaged in paragraphs 4 throwgiud 7.0 below;

4. Determineghat the Governing Council and its ministers de principal bodies
of the Iragi interim administration, which, withoptejudice to its further evolution,
embodies the sovereignty of the State of Iraq dutire transitional period until an
internationally recognized, representative goveminie established and assumes the
responsibilities of the Authority;

5. Affirms that the administration of Irag will be progres$yvendertaken by the
evolving structures of the Iraqi interim adminisioa;

6. Calls upon the Authority, in this context, to return govieg responsibilities and
authorities to the people of Iraq as soon as maleke and requests the Authority, in
cooperation as appropriate with the Governing Cwara the Secretary-General, to
report to the Council on the progress being made;

7. Invitesthe Governing Council to provide to the Securityu@cil, for its review,
no later than 15 December 2003, in cooperation with Authority and, as
circumstances permit, the Special RepresentatitieeoSecretary-General, a timetable
and a programme for the drafting of a new constitutor Iraq and for the holding of
democratic elections under that constitution;

8. Resolvesthat the United Nations, acting through the SecyeGeneral, his
Special Representative, and the United Nationssémste Mission in Irag, should
strengthen its vital role in Iraq, including by piding humanitarian relief, promoting
the economic reconstruction of and conditions fastainable development in Iraq,
and advancing efforts to restore and establishonati and local institutions for
representative government;

13. Determinesthat the provision of security and stability issestial to the
successful completion of the political process @tireed in paragraph 7 above and to
the ability of the United Nations to contribute exffively to that process and the
implementation of resolution 1483 (2003), andhorizesa multinational force under
unified command to take all necessary measuresritribute to the maintenance of
security and stability in Iraq, including for theurpose of ensuring necessary
conditions for the implementation of the timetalaled programme as well as to
contribute to the security of the United Nationssidtance Mission for Iraq, the
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Governing Council of Iraq and other institutionstbé Iragi interim administration,
and key humanitarian and economic infrastructure;

14. Urges Member States to contribute assistance under Wmged Nations
mandate, including military forces, to the multioatl force referred to in paragraph
13 above;

15. Decidesthat the Council shall review the requirements amdsion of the
multinational force referred to in paragraph 13\a&bnot later than one year from the
date of this resolution, and that in any case thadate of the force shall expire upon
the completion of the political process as descriipeparagraphs 4 through 7 and 10
above, and expresses readiness to consider owdbasion any future need for the
continuation of the multinational force, taking antaccount the views of an
internationally recognized, representative goveminog Iraq;

25. Requestshat the United States, on behalf of the multoradi force as outlined
in paragraph 13 above, report to the Security Cibumcthe efforts and progress of
this force as appropriate and not less than evrnyanths;

26. Decidego remain seized of the matter.”

17. On 8 March 2004 the Governing Council of I@gmulgated the
Law of Administration for the State of Iraq for thgansitional Period
(known as the “Transitional Administrative Law”).hiB provided a
temporary legal framework for the administrationraig for the transitional
period which was due to commence by 30 June 200%the establishment
of an interim Iragi government (“the Interim Goverent”) and the
dissolution of the Coalition Provisional Authority.

18. Provision for the new regime was made in WhNi&ations Security
Council Resolution 1546, adopted on 8 June 2004c¢ctwhrovidedinter
alia, that the Security Council, acting under Chapter ¥ilthe United
Nations Charter:

“1. Endorseghe formation of a sovereign Interim Governmentraf], as presented
on 1 June 2004, which will assume full respondipitind authority by 30 June 2004
for governing Iraqg while refraining from taking amgtions affecting Irag's destiny
beyond the limited interim period until an elecfédansitional Government of Iraq
assumes office as envisaged in paragraph four below

2. Welcomeghat, also by 30 June 2004, the occupation witl and the Coalition
Provisional Authority will cease to exist, and thbatq will reassert its full
sovereignty;

8. Welcomesongoing efforts by the incoming Interim Governmesft Iraq to
develop Iraqi security forces including the Iraginad forces (hereinafter referred to
as 'lraqgi security forces'), operating under thiharity of the Interim Government of
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Irag and its successors, which will progressiveaypa greater role and ultimately
assume full responsibility for the maintenanceesfisity and stability in Iraq;

9. Notesthat the presence of the multinational force aglis at the request of the
incoming Interim Government of Iraq and therefogaffirmsthe authorization for the
multinational force under unified command estal@dslunder resolution 1511 (2003),
having regard to the letters annexed to this réismiy

10. Decidesthat the multinational force shall have the aduitlido take all necessary
measures to contribute to the maintenance of ggcamd stability in Irag in
accordance with the letters annexed to this resolgxpressing, inter alia, the Iraqi
request for the continued presence of the multnati force and setting out its tasks,
including by preventing and deterring terrorismftlsat, inter alia, the United Nations
can fulfil its role in assisting the Iragi peopk @utlined in paragraph seven above and
the Iragi people can implement freely and withautiniidation the timetable and
programme for the political process and benefinfr@construction and rehabilitation
activities; ..."

6. The transfer of authority to the Interim Govaent

19. On 28 June 2004 full authority was transferiredn the Coalition
Provisional Authority to the Interim Government aride Coalition
Provisional Authority ceased to exist. Subsequetily Multi-National
Force, including the British forces forming part ibf remained in Iraq
pursuant to requests by the Iragi Government anlloasations from the
United Nations Security Council.

B. United Kingdom armed forces in Irag May 2003 taJune 2004

20. During this period the Coalition Forces cotesisof six divisions
that were under the overall command of United Stajenerals. Four were
United States divisions and two were multinatiorihch division was
given responsibility for a particular geographieaéa in Irag. The United
Kingdom was given command of the Multinational Bien (South East),
which comprised the provinces of Al-Basrah, Maysdmi Qar and
Al-Muthanna, an area of 96,000 square kilometreth vai population of
4.6 million. There were 14,500 Coalition troops¢luding 8,150 United
Kingdom troops, stationed in Multinational Divisi¢8outh East). The main
theatre for operations by United Kingdom forcegvialtinational Division
(South East) were the Al-Basrah and Maysan prosgineeth a total
population of about 2.75 million people. Just 08&00 British troops were
deployed there, of whom just over 5,000 had opanatiresponsibilities.

21. From 1 May 2003 onwards British forces in l@aried out two
main functions. The first was to maintain secuiity the Multinational
Division (South East) area, in particular in Al-Bals and Maysan
provinces. The principal security task was the réfio re-establish the Iraqi
security forces, including the Iraqi police. Othtasks included patrols,
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arrests, anti-terrorist operations, policing ofilcdemonstrations, protection
of essential utilities and infrastructure and pectiteg police stations. The
second main function of British troops was the swppof the civil
administration in Iraq in a variety of ways, fromison with the Coalition
Provisional Authority and Governing Council of Iragd local government,
to assisting with the rebuilding of the infrastiwet.

22. In the Aitken Report (see paragraph 69 belpvgpared on behalf of
the Army Chief of General Staff, the post-conflgtuation in Iraq was
described as follows:

“The context in which operations have been condlcte Irag has been
exceptionally complex. It is not for this report e@omment on the jus ad bellum
aspects of the operation, nor of the public's apisiof the invasion. It is, however,
important to note that the Alliance's post-invasjdans concentrated more on the
relief of a humanitarian disaster (which did natthe event, occur on anything like
the scale that had been anticipated), and lesk@unrtminal activity and subsequent
insurgency that actually took place. One consecpienic that was that we had
insufficient troops in theatre to deal effectiveljth the situation in which we found
ourselves. Peace support operations require signiliy larger numbers of troops to
impose law and order than are required for progsgw war: ours were very thinly
spread on the ground. In his investigation (in ARE05) of the Breadbasket incident
[alleged abuse of Iragis detained on suspicionootimg humanitarian aid stores],
Brigadier Carter described conditions in Iraq thus:

"... May 2003, some 4 weeks or so after BritishcEsrhad started to begin the
transition from offensive operations to stabilieati The situation was fluid.
Battlegroups had been given geographic areas gonsgility based generally
around their initial tactical objectives. Combatagtions had officially ended, and
rules of engagement had changed to reflect thisthrre was a rising trend of
shooting incidents. Although these were principééween Iragis, seeking to settle
old scores or involved in criminal activity, theveere early indications that the
threat to British soldiers was developing ... Thecture of the British Forces was
changing. Many of the heavier capabilities that badn required for the invasion
were now being sent home. Some Force elements keengred for operations
elsewhere, and there was pressure from the UK tensiae quickly to more
sustainable numbers ... Local attitudes were almng@ing. Initially ecstatic with
happiness, the formerly downtrodden Shia populatiorand around Basra had
become suspicious, and by the middle of May pewmee frustrated. Aspirations
and expectations were not being met. There was raqi ladministration or
governance. Fuel and potable water were in shogplgu electricity was
intermittent, and the hospitals were full of wouddieEom the combat operations
phase. Bridges and key routes had been destroy&balition bombing. Law and
order had completely collapsed. The Iragi Policevie had melted away; the few
security guards who remained were old and incapalolé the Iragi Armed Forces
had been captured, disbanded or deserted. Crimiaaldbeen turned out onto the
streets and the prisons had been stripped. Theigqungiwere in hiding. Every
government facility had been raided and all lodems had been removed. Insecure
buildings had been occupied by squatters. Crimeamdemic and in parts of Basra
a state of virtual anarchy prevailed. Hijackingsild kidnappings, revenge killings,
car theft and burglary were rife. In a very shqgrace of time wealth was being
comprehensively redistributed.’
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In this environment, the British Army was the safgent of law and order within its
area of operations. When the Association of Chielice Officers' lead for
international affairs, Mr Paul Kernaghan, visitedd in May 2003, he said that he
would not recommend the deployment of civilian peliofficers to the theatre of
operations due to the poor security situation. [alsetime the Army had exercised the
powers of an Army of Occupation was in 1945 — antiad spent many months
preparing for that role; in May 2003, the same isofd who had just fought a
high-intensity, conventional war were expected dowert, almost overnight, into the
only people capable of providing the agencies afegoment and humanitarian relief
for the people of Southern Iraq. Battlegroups (cosipg a Lieutenant Colonel and
about 500 soldiers) were allocated areas of redpibties comprising hundreds of
square miles; companies (a Major with about 100 meter command) were given
whole towns to run. The British invasion plans kédely limited damaging as much
of the physical infrastructure as possible; buhwaibly military personnel available to
run that infrastructure, and very limited local fstaupport, the task placed huge
strains on the Army.

One of the effects of this lack of civil infrasttuce was the conundrum British
soldiers faced when dealing with routine crime. @xperience in Northern Ireland,
and in peace support operations around the woalsljiiculcated the clear principle of
police primacy when dealing with criminals in op@aal environments. Soldiers
accept that they will encounter crime, and thay thll occasionally be required to
arrest those criminals; but (despite some expegiarichis syndrome in Kosovo in
1999) our doctrine and practice had not preparefbudealing with those criminals
when there was no civil police force, no judicigé®em to deal with offenders, and no
prisons to detain them in. Even when a nascent jralice force was re-established in
2003, troops on the ground had little confidenceitén ability to deal fairly or
reasonably with any criminals handed over to ithilmdsight, we now know that some
soldiers acted outside the law in the way theytde#@h local criminals. However
diligent they were, commanders were unable to beryswhere, and so were
physically unable to supervise their troops to élkent that they should; as a result,
when those instances did occur, they were leslyltkebe spotted and prevented.”

23. United Kingdom military records show that, as30 June 2004,

there had been approximately 178 demonstrationsL@%D violent attacks
against Coalition forces in Multinational Divisig8outh East) since 1 May
2003. The violent attacks consisted of five anttiaift attacks, 12 grenade
attacks, 101 attacks using improvised explosiveicgsy 52 attempted
attacks using improvised explosive devices, 145tan@ttacks, 147 rocket

propelled grenade attacks, 535 shootings and 5&tifhe same records

show that, between May 2003 and March 2004, 49dragre known to

have been killed in incidents in which British tpsoused force.

C. The Rules of Engagement

24. The use of force by British troops during @bens is covered by

the appropriate Rules of Engagement. The Rulesngh§ement governing
the use of lethal force by British troops in Iragridg the relevant period
was the subject of guidance contained in a candedsdo every soldier,
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known as Card Alpha. Card Alpha set out the RufeSngagement in the
following terms:

“CARD A — GUIDANCE FOR OPENING FIRE FOR SERVICE PERNNEL
AUTHORISED TO CARRY ARMS AND AMMUNITION ON DUTY
GENERAL GUIDANCE

1. This guidance does not affect your inherenttrigrself-defence. However, in all
situations you are to use no more force than atedglnecessary.

FIREARMS MUST ONLY BE USED AS A LAST RESORT

2. When guarding property, you must not use lefloate other than for the
protection of human life.

PROTECTION OF HUMAN LIFE

3. You may only open fire against a person if he/gh committing or about to
commit an actikely to endanger life and there is no other wayd prevent the
danger.

CHALLENGING

4. A challengdMUST be given before opening fire unless:

a. To do this would be to increase the risk oftldes grave injury to you or any
other persons other than the attacker(s),

OR

b. You or others in the immediate vicinity are andrmed attack.
5. You are to challenge by shouting:
'NAVY, ARMY, AIR FORCE, STOP OR | FIRE.'
Or words to that effect.
OPENING FIRE
6. If you have to open fire you are to:

a. Fire only aimed shots,

AND
b. Fire no more rounds than are necessary,

AND
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c. Take all reasonable precautions not to injus@aa other than your target.”
D. Investigations into Iraqi civilian deaths involving British soldiers

1. The decision to refer an incident for investiga by the Royal
Military Police

25. On 21 June 2003 Brigadier Moore (Commander tbé
19 Mechanised Brigade in Iraq from June to Novemd@®d3) issued a
formal policy on the investigation of shooting idents. This policy
provided that all shooting incidents were to beortgrl and the Divisional
Provost Marshall was to be informed. Non-commissgbofficers from the
Royal Military Police were then to evaluate theidenit and decide whether
it fell within the Rules of Engagement. If it wasaided that the incident did
come within the Rules of Engagement, statements welbe recorded and a
completed bulletin submitted through the chainahmand. If the incident
appeared to fall outside the Rules of Engagemedtiavolved death or
serious injury, the investigation was to be hanttedhe Royal Military
Police, Special Investigation Branch (see paragraBhbelow) by the
Divisional Provost Marshall at the earliest oppaoity

26. However, Brigadier Moore decided that from 2Ady 2003 this
policy should be revised. The new policy requirbdttall such incidents
should be reported immediately by the soldier imedl to Multinational
Division (South East) by means of a Serious Indideeport. There would
then be an investigation into the incident by thmmpany Commander or
the soldier's Commanding Officer. In his evidenaethte domestic courts
Brigadier Moore explained that:

“The form of an investigation into an incident wduwlary according to the security
situation on the ground and the circumstances efitklividual case. Generally, it
would involve the Company Commander or Commandifiic€ taking statements
from the members of the patrol involved, and reuwgwradio logs. It might also
include taking photographs of the scene. Sometirttese would be further
investigation through a meeting with the family&i of the person Kkilled.

Investigations at unit level, however, would notlide a full forensic examination.
Within the Brigade, we had no forensic capability.”

If the Commanding Officer was satisfied, on theidba$ the information
available to him, that the soldier had acted lalyfahd within the Rules of
Engagement, there was no requirement to initiaténaestigation by the
Special Investigation Branch. The Commanding Offies®uld record his
decision in writing to Brigadier Moore. If the Conamding Officer was not
so satisfied, or if he had insufficient informatitmarrive at a decision, he
was required to initiate an Special Investigatioarigh investigation.

27. Between January and April 2004 there was thdureconsideration
of this policy, prompted by the fact that the eomment had become less
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hostile and also by the considerable media andaRahtary interest in
incidents involving United Kingdom forces in whidtagis had died. On
24 April 2004 a new policy was adopted by the Comadea of

Multinational Division (South East), requiring abBhooting incidents
involving United Kingdom forces which resulted inciilian being killed

or injured to be investigated by the Special Ingegton Branch. In
exceptional cases the Brigade Commander could eleditht an

investigation was not necessary. Any such decisaxhto be notified to the
Commander of Multinational Division (South Eastwmiting.

2. Investigation by the Royal Military Police ($f@ Investigations
Branch)

28. The Royal Military Police form part of the Aynand deploy with
the Army on operations abroad, but have a sepafae of command.
Military police officers report to the Provost Mhaedl, who reports to the
Adjutant General. Within the Royal Military Policethe Special
Investigation Branch is responsible for the invgtion of serious crimes
committed by members of the British forces while smrvice, incidents
involving contact between the military and civilarand any special
investigations tasked to it, including incidentsatving civilian deaths
caused by British soldiers. To secure their prattindependence on
operations, the Special Investigation Branch depkgntirely discrete units
and are subject to their own chain of command, éedy Provost Officers
who are deployed on operations for this purpose.

29. Investigations into Iraqi civilian deaths imtviag British soldiers
were triggered either by the Special Investigatimanch being asked to
investigate by the Commanding Officer of the umtscerned or by the
Special Investigation Branch on its own initiativehen it became aware of
an incident by other means. However, the lattee typinvestigation could
be terminated if the Special Investigation Branaswnstructed to stop by
the Provost Marshall or the Commanding Officerha tinit involved.

30. Special Investigation Branch investigationdrag were hampered
by a number of difficulties such as security protde lack of interpreters,
cultural considerations (for example, the Islamiagtice requiring a body
to be buried within 24 hours and left undisturbed 40 days), the lack of
pathologists and post-mortem facilities, the latkexords, problems with
logistics, the climate and general working condisioThe Aitken Report
(see paragraph 69 below) summarised the positidollag/s:

“It was not only the combat troops who were ovetstied in these circumstances.
The current military criminal justice system isen&nt, independent, and fit for
purpose; but even the most effective criminal pestisystem will struggle to
investigate, advise on and prosecute cases whereim infrastructure is effectively
absent. And so, in the immediate aftermath of thmuigd war, the Service Police
faced particular challenges in gathering eviderfce quality that would meet the very
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high standards required under English law. Natiaeabrds — usually an integral
reference point for criminal investigations — wel@gely absent; a different
understanding of the law between lIraqi people amiisB police added to an
atmosphere of hostility and suspicion; and the Arwgs facing an increasingly
dangerous operational environment — indeed, onu4 2003, six members of the
Royal Military Police were killed in Al Amarah. Lat customs similarly hampered
the execution of British standards of justice: lre ttase of Nadhem Abdullah, for
instance, the family of the deceased refused tad harer the body for forensic
examination — significantly reducing the qualityesidence surrounding his death.”

The Aitken Report also referred to the problemsseduto the Special
Investigation Branch, when attempting to invesegseérious allegations of
abuse, by the sense of loyalty to fellow soldietscl could lead to a lack
of co-operation from Army personnel and to what foelge in the
court-martial concerning the killing of the sixthp@icant's son had
described as a “wall of silence” from some of théditary witnesses called
to give evidence.

31. On conclusion of a Special Investigation Bhantvestigation, the
Special Investigation Branch officer would report writing to the
Commanding Officer of the unit involved. Such aaepwould include a
covering letter and a summary of the evidence,ttmyewith copies of any
documentary evidence relevant to the investigatidhe form of statements
from witnesses and investigators. The report wowldcontain any decision
as to the facts or conclusions as to what had meggpdt was then for the
Commanding Officer to decide whether or not to refee case to the
prosecuting authority for possible trial by couranial.

32. The Aitken Report (dated 25 January 2008 pseagraph 69 below)
commented on the prosecution of armed forces peedam connection with
the death of Iraqi civilians, as follows:

“Four cases involving Iragi deaths as a result efibérate abuse have been
investigated, and subsequently referred to the APmgsecuting Authority (APA) on
the basis there waspima faciecase that the victims had been killed unlawfully b
British troops. The APA preferred charges on ttoEthese cases on the basis that it
considered there was a realistic prospect of ctiovicand that trial was in the public
and service interest; and yet not one convictiomfarder or manslaughter has been
recorded.

The Army's position is straightforward on the issdigorosecution. Legal advice is
available for commanding officers and higher authes to assist with decisions on
referring appropriate cases to the APA. The Dineétany Legal Services (DALS),
who is responsible to the Adjutant General for pihevision of legal services to the
Army, is additionally appointed by The Queen as AiRA. In that capacity, he has
responsibility for decisions on whether to diregaltfor all cases referred by the
military chain of command, and for the prosecutioh all cases tried before
courts-martial, the Standing Civilian Court and Bemmary Appeal Court and for
appeals before the Courts-Martial Appeal Court #imel House of Lords. DALS
delegates these functions to ALS officers appoiedgrosecutors in the APA, and
Brigadier Prosecutions has day to day responsitfilit the APA. The APA is under
the general superintendence of the Attorney-Geraardlis, rightly, independent of
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the Army chain of command: the APA alone decidegtivbr to direct court-martial
trial and the appropriate charges, and neither Ahmy chain of command, nor
Ministers, officials nor anyone else can make thdseisions. However complex the
situation in which it finds itself, the Army musperate within the law at all times;
once the APA has made its decision (based on tidemse and the law), the Army
has to accept that the consequences of prosecptinticular individuals or of

particular charges may have a negative impactsorefiutation.

The absence of a single conviction for murder omsteughter as a result of
deliberate abuse in Iraq may appear worrying, bigt @xplicable. Evidence has to be
gathered (and, as already mentioned, this wasmetay process); that evidence has
to be presented in court; and defendants are pegbinmocent unless the prosecution
can prove its case beyond reasonable doubt. Thatiff test — no different to the one
that applies in our civilian courts. In the broadewntext, the outcome from
prosecutions brought to court martial by the APAlimost exactly comparable with
the equivalent civilian courts: for example, ashet end of 2006, the conviction rates
after trial in the court martial system stood a4las compared with 13% in the
Crown Courts. It is inevitable that some proseaiwiill fail; but this does not mean
that they should not have been brought in the fiilste. It is the courts, after all, that
determine guilt, not the prosecutors. Indeed, #w that only a small number of all
the 200-odd cases investigated by Service Poliéearesulted in prosecution could
be interpreted as both a positive and a negatilieator: positive, in that the evidence
and the context did not support the preferringrohimal charges; but negative, in that
we know that the Service Police were hugely hantheresome cases, in their ability
to collect evidence of a high enough standard farges to be preferred or for cases
to be successfully prosecuted.

It is important to note that none of this impliesyafundamental flaws in the
effectiveness of the key elements of the Militamin@nal Justice System. Both the
Special Investigation Branch of the Royal MilitdPplice (RMP(SIB)) and the APA
were independently inspected during 2007. The Bafispection reported that '...Her
Majesty's Inspectorate of Constabulary assess ktié(RIB) as having the capability
and capacity to run a competent level 36 (seriousigal) reactive investigation’; and
the inspection of the APA in February and March 2@y Her Majesty's Crown
Prosecution Service Inspectorate concluded thathe. APA undertakes its
responsibilities in a thorough and professional mean often in difficult
circumstances’, adding that 95.7% of decisionsrozged to trial were correct on
evidential grounds, and 100% of decisions to prddeerial were properly based on
public or Service interest grounds.”

E. The deaths of the applicants’ relatives

33. The following accounts are based on the wa#rstatements of the
applicants and the British soldiers involved in heaincident. These
statements were also submitted to the domestidsand, as regards all but
the fifth applicant, summarised in their judgmengsarticularly the
judgment of the Divisional Court).
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1. The first applicant

34. The first applicant is the brother of Hazinmlaa Gatteh Al-Skeini
(“Hazim Al-Skeini”), who was 23 at the time of hdeath. Hazim Al-Skeini
was one of two Iragis from the Beini Skein tribeamliere shot dead in the
Al-Majidiyah area of Basrah just before midnight dnAugust 2003 by
Sergeant A, the commander of a British patrol.

35. In his witness statement, the first appli@ylained that, during the
evening in question, various members of his farndg been gathering at a
house in Al-Majidiyah for a funeral ceremony. Imdrit is customary for
guns to be discharged at a funeral. The first appti stated that he was
engaged in receiving guests at the house, as thiegdfor the ceremony,
and saw his brother fired upon by British soldiasshe was walking along
the street towards the house. According to the &pplicant, his brother
was unarmed and only about ten metres away fronsadlaiers when he
was shot and killed. Another man with him was &8led. He had no idea
why the soldiers opened fire.

36. According to the British account of the incitlethe patrol,
approaching on foot and on a very dark night, héeravy gunfire from a
number of different points in Al-Majidiyah. As tipatrol got deeper into the
village they came upon two Iragi men in the stréxte was about five
metres from Sergeant A, who was leading the pad@igeant A saw that he
was armed and pointing the gun in his direction.the dark, it was
impossible to tell the position of the second niglieving that his life and
those of the other soldiers in the patrol werarahediate risk, Sergeant A
opened fire on the two men without giving any véxarning.

37. The following day, Sergeant A produced a emttstatement
describing the incident. This was passed to the r@antding Officer of his
battalion, Colonel G, who took the view that theident fell within the
Rules of Engagement and duly wrote a report to eéffatt. Colonel G sent
the report to Brigade, where it was considered bygdglier Moore.
Brigadier Moore queried whether the other man heehbpointing his gun
at the patrol. Colonel G wrote a further reportt th@alt with this query to
Brigadier Moore's satisfaction. The original reperas not retained in
Brigade records. Having considered Colonel G'sharrtreport, as did his
deputy chief of staff and his legal adviser, Brigadvioore was satisfied
that the actions of Sergeant A fell within the Ruté Engagement and so he
did not order any further investigation.

38. On 11, 13 and 16 August 2003 Colonel G met wiembers of the
dead men's tribe. He explained why Sergeant A pehed fire and gave
the tribe a charitable donation of 2,500 dollar§) from the British Army
Goodwill Payment Committee, together with a letixplaining the
circumstances of the deaths and acknowledgingtheatleceased had not
intended to attack anyone.
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2. The second applicant

39. The second applicant is the widow of Muhamr8atim, who was
shot and fatally wounded by Sergeant C shortly raftednight on
6 November 2003.

40. The second applicant was not present wherhbs&lband was shot
and her evidence was based on what she was tolthdse who were
present. She stated that on 5 November 2003, d&amgadan, Muhammad
Salim went to visit his brother-in-law at his horire Basrah. At about
11.30 p.m. British soldiers raided the house. Theyke down the front
door. One of the British soldiers came face-to-faggh the second
applicant's husband in the hall of the house aredl fa shot at him, hitting
him in the stomach. The British soldiers took himthe Czech military
hospital, where he died on 7 November 2003.

41. According to the British account of the ingitdethe patrol had
received information from an acquaintance of ontheir interpreters that a
group of men armed with long-barrelled weaponsnages and rocket-
propelled grenades had been seen entering the .nDuseorder was given
for a quick search-and-arrest operation. Afterghtol failed to gain entry
by knocking, the door was broken down. Sergeantntered the house
through the front door with two other soldiers ateared the first room. As
he entered the second room he heard automaticrguinim within the
house. When Sergeant C moved forward into the e by the bottom
of the stairs, two men armed with long barrellecapans rushed down the
stairs towards him. There was no time to give &alkewarning. Sergeant C
believed that his life was in immediate danger. fifed one shot at the
leading man, the second applicant's husband, aranhiin the stomach. He
then trained his weapon on the second man who ddis gun. The
applicant's family subsequently informed the pathailt they were lawyers
and were in dispute with another family of lawyerser the ownership of
office premises, which had led to their being satgé to two armed attacks
which they had reported to the police, one thregs deefore and one only
thirty minutes before the patrol's forced entry.

42. On 6 November 2003 the Company Commander pesbla report
of the incident. He concluded that the patrol halibérately been provided
with false intelligence by the other side in thadeHaving considered the
report and spoken to the Company Commander, ColBnehme to the
conclusion that the incident fell within the RuleZfsEngagement and did not
require any further Special Investigation Brancbkestigation. He therefore
produced a report to that effect the same day andafded it to Brigade,
where it was considered by Brigadier General Jomrggadier Jones
discussed the matter with his deputy chief of saaff his legal adviser. He
also discussed the case with his political adviger.a result, Brigadier
Jones also concluded that it was a straightforwase that fell within the
Rules of Engagement and duly issued a report toetifiact. The applicant,
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who had three young children and an elderly moiméaw to support,
received USD 2,000 from the British Army Goodwithynent Committee,
together with a letter setting out the circumstanafethe killing.

3. The third applicant

43. The third applicant is the widower of Hannarahdibas Sadde
Shmailawi, who was shot and fatally wounded on b@dyinber 2003 at the
Institute of Education in the Al-Maagal area of Bds where the third
applicant worked as a night porter and lived withwiife and family.

44. According to the third applicant's witnesdestzgent, at about 8 p.m.
on the evening in question, he and his family wsttng round the dinner
table when there was a sudden burst of machinerguinbm outside the
building. Bullets struck his wife in the head andklas and one of his
children on the arm. The applicant's wife and chiiele taken to hospital,
where his child recovered but his wife died.

45. According to the British account of the inaitiehe third applicant's
wife was shot during a fire-fight between a Britightrol and a number of
unknown gunmen. When the area was illuminated bpgbaute flares, at
least three men with long-barrelled weapons weea s& open ground, two
of whom were firing directly at the British soldsertOne of the gunmen was
shot dead during this exchange of fire with theqaifter about seven to
ten minutes the firing ceased and armed people sagp running away. A
woman (the third applicant's wife) with a head mgjand a child with an
arm injury were found when the buildings were skadc Both were taken
to hospital.

46. The following morning, the Company Commandedpced a report
concerning the incident, together with statementsmf the soldiers
involved. After he had considered the report aratestents, Colonel G
came to the conclusion that the incident fell witthe Rules of Engagement
and did not require any further Special InvestmgatBranch investigation.
He duly produced a report to that effect, which then forwarded to
Brigade. The report was considered by Brigadieedpwho also discussed
the matter with his deputy chief of staff, his legdviser and Colonel G. As
a result, Brigadier Jones came to the conclusianttie incident fell within
the Rules of Engagement and required no furthexstigation.

4. The fourth applicant

47. The fourth applicant is the brother of WaleBdyay Muzban,
aged 43, who was shot and fatally injured on tlghthof 24 August 2003
by Lance Corporal S in the Al-Maqgaal area of Basrah

48. The fourth applicant was not present wherbhisher was shot, but
he claims that the incident was witnessed by highturs. In his witness
statement he stated that his understanding wasithatother was returning
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home from work at about 8.30 p.m. on the eveninguestion. He was

driving a minibus along a street called Souq Hitteeear where he and the
fourth applicant lived. For no apparent reasonpetting to the applicant's

statement, the minibus “came under a barrage détsul as a result of

which Waleed was mortally wounded in the cheststochach.

49. Lance Corporal S was a member of a patrolyiceyrout a check
around the perimeter of a Coalition military baBer{ Apache), where three
Royal Military Police officers had been killed byrgire from a vehicle the
previous day. According to the British soldier'sc@mnt of the incident,
Lance Corporal S became suspicious of a minibu) wurtains over its
windows, that was being driven towards the patta alow speed with its
headlights dipped. When the vehicle was signalbestap, it appeared to be
trying to evade the soldiers so Lance Corporal f&tpd his weapon at the
driver and ordered him to stop. The vehicle theopped and Lance
Corporal S approached the driver's door and gretbiediriver (the fourth
applicant's brother). The driver reacted in an eggkve manner and
appeared to be shouting over his shoulder to peophe curtained-off area
in the back of the vehicle. When Lance Corporalti&dtto look into the
back of the vehicle, the driver pushed him awaypbpching him in the
chest. The driver then shouted into the back ofvétecle and made a grab
for Lance Corporal S's weapon. Lance Corporal Sthadse force to pull
himself free. The driver then accelerated away,rewg in the direction of
various other members of the patrol as he did aocé Corporal S fired at
the vehicle's tyres and it came to a halt about m@@es from the patrol.
The driver turned and again shouted into the rdathe vehicle. He
appeared to be reaching for a weapon. Lance Cdrfobelieved that his
team was about to be fired on by the driver anerstln the vehicle. He
therefore fired about five aimed shots. As the elehisped off, Lance
Corporal S fired another two shots at the rearhefuehicle. After a short
interval, the vehicle screeched to a halt. Theadryot out and shouted at
the British soldiers. He was ordered to lie on gneund. The patrol then
approached the vehicle to check for other armed Miea vehicle proved to
be empty. The driver was found to have three bultainds in his back and
hip. He was given first aid and then taken to tlmech military hospital
where he died later that day or the following day.

50. The Special Investigation Branch commencednaastigation on
29 August 2003. The investigators recovered fragsmeh bullets, empty
bullet cases and took digital photographs of thensc The vehicle was
recovered and transported to the United Kingdone déceased's body had
been returned to the family for burial and no posttem had been carried
out, so the Special Investigation Branch took states from the two Iraqi
surgeons who had operated on him. A meeting was@ed with the family
to seek their consent for an exhumation and postemo but this was
delayed. Nine military witnesses involved in theident were interviewed
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and had statements taken and a further four indaltddwere interviewed
but found to have no evidence to offer. Lance Cap8 was not, however,
questioned. Since he was suspected by the Speeedtigation Branch of
having acted contrary to the Rules of Engagementwas Special

Investigation Branch practice not to interview himtil there was enough
evidence to charge him. A forensic examination vasied out at the scene
on 6 September 2003.

51. On 29 August 2003 Colonel G sent his initeggdart concerning the
incident to Brigadier Moore. In it he stated thatwas satisfied that Lance
Corporal S believed that he was acting lawfully hivit the Rules of
Engagement. However, Colonel G went on to expiesyiew that it was a
complex case that would benefit from a Special $tigation Branch
investigation. After Brigadier Moore had consider€dlonel G's report,
discussed the matter with his Deputy Chief of Ssaffl taken legal advice,
it was decided that the matter could be resolveth vd unit-level
investigation, subject to a number of queries baatsfactorily answered.
As a result, Colonel G produced a further repotedd2 September 2003,
in which he dealt with the various queries and amhed that a Special
Investigation Branch investigation was no longejuieed. After discussing
the matter again with his Deputy Chief of Staff amaliing taken further
legal advice, Brigadier Moore concluded that theeckell within the Rules
of Engagement.

52. By this stage, Brigadier Moore had been infminthat the Special
Investigation Branch had commenced an investigatitmthe incident. On
17 September 2003 Colonel G wrote to the Speciatdiigation Branch
asking them to terminate the investigation. Theesaaguest was made by
Brigadier Moore through his Chief of Staff duringneeting with the Senior
Investigating Officer from the Special Investigati®@ranch. The Special
Investigation Branch investigation was terminated2@ September 2003.
The deceased's family received USD 1,400 from ttitesB Army Goodwill
Payment Committee and a further USD 3,000 in corsgigon for the
minibus.

53. Following the fourth applicant's applicatioor fjudicial review
(see paragraph 73 below), the case was reviewesebipr investigation
officers in the Special Investigation Branch and tiecision was taken to
re-open the investigation. The investigation wasomemenced on
7 June 2004 and completed on 3 December 2004 teeabfficulties caused
by the very dangerous conditions in Iraq at thatti

54. On completing the investigation the Specialestigation Branch
reported to the soldier's Commanding Officer, wafemed the case to the
Army Prosecuting Authority in February 2005. ThemAr Prosecuting
Authority decided that a formal preliminary exantioa of the witnesses
should be held, in order to clarify any uncertagtand ambiguities in the
evidence. Depositions were taken by the Army Praseg Authority from
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the soldiers who had witnessed the shooting, analwdre the only known

witnesses. Advice was obtained from an independenior counsel, who
advised that there was no realistic prospect o¥iction, since there was no
realistic prospect of establishing that Lance Cmap®& had not fired in

self-defence. The file was sent to the Attorney &alh who decided not to
exercise his jurisdiction to order a criminal prostgon.

5. The fifth applicant

55. The fifth applicant is the father of Ahmed BabKareem Ali, who
died on 8 May 2003, aged 15.

56. According to the statements made by the fdfiplicant for the
purpose of United Kingdom court proceedings, on &/N003 his son did
not return home at 1.30 p.m. as expected. The difghlicant went to look
for him at Al-Saad Square, where he was told thatisB soldiers had
arrested some Iragi youths earlier in the day. @&pplicant continued to
search for his son and was contacted the followmogning by A, another
young lIraqi, who told that applicant that he, thpplecant's son and two
others had been arrested by British soldiers teeipus day, beaten up and
forced into the waters of the Shatt Al-Arab. Later 9 May 2003 the
applicant's brother informed “the British policdiaut the incident and was
requested to surrender Ahmed's identity card. Hp@pent several days
waiting and searching, the applicant found hisstady in the water on
10 May 2003.

57. The applicant immediately took his son's btmd§the British police
station”, where he was told to take the body toltmal hospital. The Iraqi
doctor on duty told the applicant that he was natlifjed to carry out a post
mortem and that there were no pathologists availaltiie applicant decided
to bury his son, since in accordance with Islanmacpce burial should take
place within 24 hours of death.

58. About 10 to 15 days after his son's funeha,dpplicant returned to
“the British police station” to ask for an investgn, but he was informed
that it was not the business of “the British pdlitedeal with such matters.
He returned to the “police station” some days |aded was informed that
the Royal Military Police wished to contact him ahdt he should go to the
Presidential Palace. The following day the applicaret with Special
Investigation Branch officers at the PresidentialaBe and was informed
that an investigation would be commenced.

59. The Special Investigation Branch interviewed aikd took a
statement from him. They took statements from tpplieant and other
family members. At least a month after the incigdéimé investigators went
to Al-Saad Square and retrieved clothing belondmghe applicant's son
and to the other young men who had been arrestiée atame time. At the
end of the 40-day mourning period, the applicanisented to his son's
body being exhumed for post mortem examination,itowias not possible
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at that point to establish either whether Ahmed hadn beaten prior to
death or what had been the cause of death. Thecapptontends that he
was never given an explanation as to the post mofiredings and that he
was not kept fully informed of the progress of theestigation in general,
since many of the documents he was given were glignor had been
badly translated into Arabic.

60. The applicant claims that eighteen months seldp after the
exhumation of his son's body during which time had ho contact with the
investigators. In August 2005 he was informed tobat soldiers had been
charged with manslaughter and that a trial wouké falace in England. The
court martial was held between September 2005 aag R006. By that
time, three of the seven soldiers who had beensaccaf his homicide had
left the Army, and a further two were absent withteave. It was the
prosecution case that the soldiers had assistgddaddice officers to arrest
the four youths on suspicion of looting and thatythad driven them to the
river and forced them in at gunpoint “to teach theetesson”. The applicant
and A gave evidence to the court-martial in Ap@iD8. The applicant found
the trial process confusing and intimidating and viaas left with the
impression that the court was biased in favour h&f &ccused. A gave
evidence that the applicant's son had appeared o distress in the water,
but that the soldiers had driven away without heggiim. However, he was
not able to identify the defendants as the soldmerslved. The defendants
denied any responsibility for the death and werqudied because A's
evidence was found to be inconsistent and unreiabl

61. The applicant's son's case was one of theass investigated in the
Aitken Report (see paragraph 69 below). Under tBading “Learning
Lessons from Discipline Cases” the Report stated:

“... we know that two Initial Police Reports wermmguced in May 2003 relating to
allegations that, on two separate occasions butirwithe space of just over a
fortnight, Iragis had drowned in the Shat' al-Aealihe hands of British soldiers. That
one of those cases did not subsequently proceathltas irrelevant: at the time, an
ostensibly unusual event was alleged to have oeduwice in a short space of time.
With all their other duties, the commanders on g¢ineund cannot reasonably be
blamed for failing to identify what may or may noéve been a trend; but a more
immediate, effective system for referring that swfrtinformation to others with the
capacity to analyse it might have identified sudhead. In fact, the evidence suggests
that these were two isolated incidents; but hag theen a symptom of a more
fundamental failing, they might have been overlabkBy comparison, if there had
been two reports of a new weapon being used bygesits to attack British armoured
vehicles within a fortnight, it is certain that thessons Learned process would have
identified its significance, determined the cousnteasures needed to combat it, and
quickly disseminated new procedures to mitigaterible The fact that this process
does not apply to disciplinary matters is only lyagxplained by the need for
confidentiality and the preservation of evidencet ib is a failure in the process that
could be fairly easily rectified without comprormgi the fundamental principle of
innocence until proven guilty.”
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The Report continued, under the heading “Delay”;

“The amount of time taken to resolve some of theesawith which this report is
concerned has been unacceptable. ... The couraimartonnection with the death of
Ahmed Jabber Kareem did not convene until Septergdbéb, 28 months after he
died; by that time, three of the seven soldiers Wad been accused of his murder had
left the Army, and a further two were absent withieave.

In most cases, it is inappropriate for the Armytake administrative action against
any officer or soldier until the disciplinary pra&sehas been completed, because of the
risk of prejudicing the trial. When that discipliyaprocess takes as long as it has
taken in most of these cases, then the impact gf sabsequent administrative
sanctions is significantly reduced - indeed, suelmcsons are likely to be
counterproductive. Moreover, the longer the disegly process takes, the less likely
it is that the chain of command will take proactimeasures to rectify the matters that
contributed to the commission of the crimes inftre place.”

62. The fifth applicant brought civil proceedinggainst the Ministry of
Defence for damages in respect of his son's dddih.claim was settled
without going to hearing, by the payment of 115,p0Qnds sterling (GBP)
on 15 December 2008. In addition, on 20 Februar@92®lajor General
Cubbitt wrote to the fifth applicant and formallgaogised on behalf of the
British Army for its role in his son's death.

6. The sixth applicant

63. The sixth applicant is a Colonel in the Bagpahce force. His son,
Baha Mousa, was aged 26 when he died whilst irctiséody of the British
Army, three days after having been arrested byiasicon 14 September
2003.

64. According to the sixth applicant, on the nigit13/14 September
2003 his son had been working as a receptionishatlbn Al-Haitham
Hotel in Basrah. Early in the morning of the 14 t®egber, the applicant
went to the hotel to pick his son up from work. s arrival he noticed that
a British unit had surrounded the hotel. The ajplis son and six other
hotel employees were lying on the floor of the haibby with their hands
behind their heads. The applicant expressed hisecorto the lieutenant in
charge of the operation, who reassured him thawas a routine
investigation that would be over in a couple of tso®n the third day after
his son had been detained, the sixth applicant wisited by a Royal
Military Police unit. He was told that his son Haeken killed in custody at a
British military base in Basrah. He was asked tentdy the corpse. The
applicant's son's body and face were covered iadbémnd bruises; his nose
was broken and part of the skin of his face hachhber away.

65. One of the other hotel employees who were stde on
14 September 2003 stated in a witness statemepanae for the United
Kingdom domestic court proceedings that, once tisopers had arrived at
the base, the Iragi detainees were hooded, foroednaintain stress
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positions, denied food and water and kicked andtemeaDuring the
detention, Baha Mousa was taken into another roshere he could be
heard screaming and moaning.

66. Late on 15 September 2003 Brigadier Moore, b taken part in
the operation in which the hotel employees had laesssted, was informed
that Baha Mousa was dead and that other detairzeebden ill-treated. The
Special Investigation Branch was immediately cailedo investigate the
death. Since local hospitals were on strike, agagfist was flown in from
the United Kingdom. Baha Mousa was found to havel@@tifiable injuries
on his body and to have died of asphyxiation. Eigfiier Iragis had also
been inhumanely treated, with two requiring hos$ptt@atment. The
investigation was concluded in early April 2004 &he report distributed to
the unit's chain of command.

67. On 14 December 2004 the Divisional Court hledd the inquiry into
the applicant's son's death had not been effe(dee paragraph 77 below).
On 21 December 2005 the Court of Appeal decide@nut the question to
the Divisional Court since there had been furthevetbpments (see
paragraph 81 below).

68. On 19 July 2005 seven British soldiers werargbd with criminal
offences in connection with Baha Mousa's death1®&eptember 2006, at
the start of the court-martial, one of the soldigiesaded guilty to the war
crime of inhumane treatment but not guilty to maoghter. On
14 February 2007 charges were dropped againstdiotite seven soldiers
and on 13 March 2007 the other two soldiers werpiited. On 30 April
2007 the soldier convicted of inhumane treatmerd sentenced to a year's
imprisonment and dismissal from the Army.

69. On 25 January 2008 the Ministry of Defencelighbd a report
written by Brigadier Robert Aitken concerning siases of alleged
deliberate abuse and Kkilling of Iraqgi civiliansclinding the deaths of the
fifth and sixth applicants' sons (“the Aitken Repr

70. The applicant brought civil proceedings adaithe Ministry of
Defence, which concluded in July 2008 by the fornzadd public
acknowledgement of liability and the payment of GBR5,000 in
compensation.

71. In a written statement given in Parliament lgh May 2008 the
Secretary of State for Defence announced that theneld be a public
inquiry into the death of Baha Mousa. The Inqusychaired by a retired
Court of Appeal judge, with the following termsreference:

“To investigate and report on the circumstancesosuding the death of Baha
Mousa and the treatment of those detained with Hiaking account of the
investigations which have already taken place,drtipular where responsibility lay
for approving the practice of conditioning detaimeby any members of the
1*' Battalion, The Queen's Lancashire Regiment in [m@g2003, and to make
recommendations.”
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At the time of adoption of the present judgmente timquiry had
concluded the oral hearings but had not yet dedidétis report.

F. The domestic proceedings under the Human Right&ct

1. The Divisional Court

72. On 26 March 2004, the Secretary of State fefebce decided, in
connection with the deaths of 13 Iraqi civiliansluding the relatives of the
six applicants, (1) not to conduct independent iings! into the deaths; (2)
not to accept liability for the deaths; (3) nofiay just satisfaction.

73. The 13 claimants applied for judicial review these decisions,
seeking declarations that both the procedural hadubstantive obligations
of Article 2 (and, in the case of the sixth appiigaArticle 3) of the
Convention had been violated as a result of théhdeand the Secretary of
State's refusal to order any investigation. On 1dyM004 a judge of the
Divisional Court directed that six test cases wopldceed to hearing
(including the cases of the first, second, thiayrth and sixth applicants)
and that the other seven cases (including thatefifth applicant) would
be stayed pending the resolution of the preliminssyes.

74. On 14 December 2004 the Divisional Court tejgdhe claims of
the first four applicants but accepted the claimtloé sixth applicant
([2004] EWHC 2911 (Admin)). Having reviewed this @ts case-law, in
particular Bankové and Others v. Belgium and Othef&C] (dec.),
no. 52207/99, ECHR 2001-XIl, it held that, essdlytigurisdiction under
Article 1 of the Convention was territorial, altlghuthere were exceptions.
One exception applied where a State Party hadtefecontrol of an area
outside its own territory. This basis of jurisdacti applied only where the
territory of one Contracting State was controlled another Contracting
State, since the Convention operated essentialtiiirwits own regional
sphere and permitted no vacuum within that spalis. Gasis of jurisdiction
could not, therefore, apply in Iraq.

75. There was an additional exception, which afasa the exercise of
authority by a Contracting State's agents anywimettee world, but this was
limited to specific cases recognised by internatiolaw and identified
piece-meal in the Court's case-law. No generabmate in respect of this
group of exceptions was discernable from the Coudse-law. However,
the instances recognised so far arose out of tbecise of State authority in
or from a location which had a discrete quasiterial quality, or where the
State agent's presence in the foreign State wasented to by that State and
protected by international law, such as embassm@ssulates, vessels and
aircraft registered in the respondent State. A iSritmilitary prison,
operating in Iraq with the consent of the Iragi e®ign authorities and
containing arrested suspects, could be coveredhibynarrow exception. It
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was arguable thabcalan v. Turkeyno. 46221/99, 12 March 2003, also fell
into this category, since the applicant was arctestea Turkish aircraft and
taken immediately to Turkey. However, the Divisibr@ourt did not
consider that the Chamber judgment @calan should be treated as
“illuminating”, since Turkey had not raised any etion based on lack of
jurisdiction at the admissibility stage.

76. It followed that the deaths as a result ofitery operations in the
field, such as those complained of by the firstrfapplicants, did not fall
within the United Kingdom's jurisdiction under At 1 of the Convention,
but that the death of the sixth applicant's sora iBritish military prison,
did. The Divisional Court further held that the geaof the Human Rights
Act 1998 was identical to that of the Conventiontfeese purposes.

77. The court found that there had been a bre&dheoinvestigative
duty under Articles 2 and 3 of the Convention ispect of the sixth
applicant's son since, by July 2004, some 10 moaties the killing, the
results of the investigation were unknown and imbasive. The judge
commented that:

“329. ... Although there has been evidence of herageneral nature about the
difficulties of conducting investigations in Iraq that time — about basic security
problems involved in going to Iraqi homes to intew people, about lack of
interpreters, cultural differences, logistic prahte lack of records, and so forth —
without any further understanding of the outcometlod [Special Investigation
Branch's] report, it is impossible to understandtyif any, relevance any of this has
to a death which occurred not in the highways awvdys of Iraq, but in a military
prison under the control of British forces. ...

330. Although Captain Logan says that identity pgasawere logistically very
difficult, detainees were moved to a different ki@ma, and some military witnesses
had returned to the UK, she also says that thes#egms only delayed the process but
did not prevent it taking place 'satisfactorily. There is nothing else before us to
explain the dilatoriness of the investigative psscewhich might possibly be
compared with the progress, and open public sgrutimich we have noted seems to
have been achieved with other investigations agisiat of possible offences in
prisons under the control of US forces. As for [Bpecial Investigation Branch's]
report itself, on the evidence before us ... thatild not contain any decision as to the
facts or any conclusions as to what has or migi eppened.

331. In these circumstances we cannot accept [ebuios the Government's]
submission that the investigation has been adequaterms of the procedural
obligation arising out of article 2 of the Convemti Even if an investigation solely in
the hands of the [Special Investigation Branch]hhige said to be independent, on
the grounds that the [Special Investigation Brarenie] hierarchically and practically
independent of the military units under investigatias to which we have doubts in
part because the report of the [Special InvestigaBranch] is to the unit chain of
command itself, it is difficult to say that the astigation which has occurred has been
timely, open or effective.”

In respect of the other five deaths, the judge idamed that, if he were
wrong on the jurisdiction issue and the claims faidl within the scope of
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the Convention, the investigative duty under Adi2lhad not been met, for
the following reasons:

“337. ... in all these cases, as in the case ofMdwusa, the United Kingdom
authorities were proceeding on the basis that mevéntion did not apply. Thus the
immediate investigations were in each case conduete a matter of policy, by the
unit involved: only in case 4, that concerning MraMed Muzban, was there any
involvement of the [Special Investigation Branclgnd that was stood down, at any
rate before being re-opened (at some uncertair) tipen a review of the file back in
the UK. The investigations were therefore not irefefent. Nor were they effective,
for they essentially consisted only in a compasdyivsuperficial exercise, based on
the evidence of the soldiers involved themselvesl aven then on a paucity of
interviews or witness statements, an exercise whiah one-sided and omitted the
assistance of forensic evidence such as might bazeme available from ballistic or
medical expertise.

339. In connection with these cases, [counsel fog Government's] main
submission was that, in extremely difficult sitaais, both in operational terms in the
field and in terms of post event investigationg #mmy and the authorities had done
their best. He particularly emphasised the follayaspects of the evidence. There
was no rule of law in Iraq; at the start of the \quation there was no police force at
all, and at best the force was totally inadequegesyell as being under constant attack;
although the Iragi courts were functioning, theyreveubject to intimidation; there
was no local civil inquest system or capabilitye ttocal communications systems
were not functioning; there were no mortuaries,pogt mortem system, no reliable
pathologists; the security situation was the warger experienced by seasoned
soldiers; there was daily fighting between tribatlacriminal gangs; the number of
troops available were small; and cultural diffeesmexacerbated all these difficulties.

340. We would not discount these difficulties, whicumulatively must have
amounted to grave impediments for anyone concetoaetbnduct investigations as
they might have liked to have carried them out. Heesv, irrespective of [counsel for
the applicants’] submission, in reliance on thekiBlr cases, that security problems
provide no excuse for a failure in the article 2estigative duty, we would conclude
that, on the hypothesis stated, the investigatisoald still not pass muster. They
were not independent; they were one-sided; and¢dahemanders concerned were not
trying to do their best according to the dictatkarticle 2.

341. That is not to say, however, that, in othecwrnstances, we would ignore the
strategic difficulties of the situation. The Turkisases are all concerned with deaths
within the state party's own territory. In that t®xt, the Court was entitled to be
highly sceptical about the state's own professimindifficulties in an investigative
path which it in any event may hardly have chosefollow. It seems to us that this
scepticism cannot be so easily transplanted irxt@-territorial setting. ...”

2. The Court of Appeal

78. The first four applicants appealed against Emeisional Court's
finding that their relatives did not fall within ¢hUnited Kingdom's
jurisdiction. The Secretary of State also crosseapgul against the finding
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in relation to the sixth applicant's son; although accepted before the
Court of Appeal that an Iraqgi in the actual custadyBritish soldiers in a
military detention centre in Iraq was within the itéd Kingdom's
jurisdiction under Article 1 of the Convention, bentended that the Human
Rights Act had no extra-territorial effect and tha sixth applicant's claim
was not, therefore, enforceable in the nationattsou

79. On 21 December 2005 the Court of Appeal disetdisthe appeals
and the cross-appeal ([2005] EWCA Civ 1609). Haviegiewed the
Court's case-law on jurisdiction under Article 1tbé Convention, Brooke
LJ, who gave the leading judgment, held that aeStaduld exercise
extra-territorial jurisdiction when it applied coot and authority over a
complainant (which he termed “State agent authrigbbreviated to
“SAA”) and when it held effective control of an areutside its borders
(“effective control of an area” or “ECA”), obsergrat § 80:

“80. | would therefore be more cautious than theigdonal Court in my approach to
the Bankovic judgment. It seems to me that it left open both BECA and SAA
approaches to extra-territorial jurisdiction, whitg the same time emphasizing
(in para 60) that because a SAA approach mighttitotes a violation of another
state's sovereignty (for example, when someon&izakped by the agents of a state
on the territory of another state without thatesgtnvitation or consent), this route to

any recognition that extra-territorial jurisdictionas been exercised within the
meaning of an international treaty should be apgred with caution.”

He considered,inter alia, the cases ofOcalan v. Turkey[GC],
no. 46221/99, ECHR 2005-IVFreda v. Italy (dec.), no. 8916/80,
Commission decision of 7 October 1980, Decisiond Beports (DR) 21,
p. 250; andSanchez Ramirez v. Frandglec.), no. 28780/95, Commission
decision of 24 June 1996, DR 86-A, p. 155; and oiesethat these cases
had nothing to do with the principle of public irmational law relating to
activities within aircraft registered with a Stdlging over the territory of
another State. Instead, the findings of jurisdictim these cases were
examples of the “State agent authority” doctrin@l@pg when someone
was within the control and authority of agents df@ntracting State, even
outside theespace juridiqueof the Council of Europe, and whether or not
the host State consented to the exercise of coatrlauthority on its soil.
Applying the relevant principles to the facts oé tbase he concluded that
the sixth applicant's son came within the contra authority of the United
Kingdom, and therefore its jurisdiction, from theé he was arrested at the
hotel. The relatives of the other claimants had lve¥n under the control
and authority of British troops at the time whepytlwere killed, and were
not therefore within the United Kingdom's jurisdiet. He concluded in this
connection that:

“110. ... It is essential, in my judgment, to sges which are readily intelligible. If

troops deliberately and effectively restrict somesiiberty he is under their control.
This did not happen in any of these five cases.”
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80. He then examined whether, on the facts, itdcba said that British

troops were in effective control of Basrah City idgr the period in
question, such as to fix the United Kingdom witlmigdiction under the
“effective control of an area” doctrine. On thisimto Brooke LJ concluded
as follows:

“119. Basrah City was in the [Coalition Provisioralthority] regional area called
'CPA South'. During the period of military occupatithere was a significant degree
of British responsibility and authority in CPA Sbhutalthough its staff were drawn
from five different countries and until the endJafly 2003 the regional co-ordinator
was a Dane. Indeed, only one of the four goverearsms in CPA South was headed
by a British co-ordinator. However, although theaichof command for the British
military presence in Iraq led ultimately to a UShgeal, the Al Basrah and Maysan
provinces were an area of direct British militaegponsibility. As | have already said
..., the Secretary of State accepts that the UK ava®ccupying power within the
meaning of Article 42 of the Hague Regulationsat least in those areas of southern
Irag, and particularly Basrah City, where Britishdps exercised sufficient authority
for this purpose.

120. But whatever may have been the position utitierHague Regulations, the
guestion this court has to address is whetherdBritioops were in effective control of
Basrah City for ECA purposes. The situation in Astgu November 2003 contrasts
starkly with the situations in northern Cyprus andthe Russian-occupied part of
Moldova which feature in Strasbourg case-law. loheaf those cases part of the
territory of a contracting state was occupied bgther contracting state which had
every intention of exercising its control on a longrm basis. The civilian
administration of those territories was under toetml of the occupying state, and it
deployed sufficient troops to ensure that its adraf the area was effective.

121. [The statement of Brigadier Moore, whose comnancluded the British
forces in the Basrah area between May and Nover2d@8] tells a very different
story. He was not provided with nearly enough tsapd other resources to enable
his brigade to exercise effective control of Bas@ity. ... [H]e described how the
local police would not uphold the law. If Britishobps arrested somebody and gave
them to the Iraqi police, the police would handnthever to the judiciary, who were
themselves intimidated by the local tribes, andsihspected criminals were back on
the streets within a day or two. This state ofiegfgave the British no confidence in
the local criminal justice system. It also dilutdair credibility with local people.
Although British troops arranged local protectiaor the judges, this made little
difference. The prisons, for their part, were bafahctioning.

122. After describing other aspects of the highbjatile situation in which a
relatively small number of British military persagirwere trying to police a large city
as best they could, Brig[adier] Moore said ...:

"The combination of terrorist activity, the volatisituation and the ineffectiveness
of Iraqi security forces meant that the securityation remained on a knife-edge
for much of our tour. Despite our high work rated dvest efforts, | felt that at the
end of August 2003 we were standing on the edganadbyss. It was only when
subsequent reinforcements arrived ... and we dtadereceive intelligence from
some of the Islamic parties that | started to nedfae initiative.'
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123. Unlike the Turkish army in northern Cypruse British military forces had no
control over the civil administration of Irag. ...

124. In my judgment it is quite impossible to hdltht the UK, although an
occupying power for the purposes of the Hague Retiguis and Geneva IV, was in
effective control of Basrah City for the purposedsECHR jurisprudence at the
material time. If it had been, it would have bedaiged, pursuant to thBankovic
judgment, to secure to everyone in Basrah Cityriites and freedoms guaranteed by
the ECHR. One only has to state that propositioge® how utterly unreal it is. The
UK possessed no executive, legislative or judiaighority in Basrah City, other than
the limited authority given to its military forceand as an occupying power it was
bound to respect the laws in force in Iraq unldsohutely prevented (see Article 43
of the Hague Regulations ...). It could not be ¢egiavith a civil power: it was simply
there to maintain security, and to support thel @diministration in Iraq in a number
of different ways ..."

Sedley LJ observed, in connection with this issue:

“194. On the one hand, it sits ill in the mouthaadtate which has helped to displace
and dismantle by force another nation's civil atithdo plead that, as an occupying
power, it has so little control that it cannot lesponsible for securing the population's
basic rights. ... [However] the fact is that it nah the invasion brought in its wake a
vacuum of civil authority which British forces weaad still are unable to fill. On the
evidence before the Court they were, at least bweid-2003 and mid-2004,
holding a fragile line against anarchy.”

81. The Court of Appeal unanimously concluded,tbave for the death
of the sixth applicant's son, which fell within th8tate agent authority”
exception, the United Kingdom did not have jurisidic under Article 1 of
the Convention. The court decided that the sixgbliegnt's claim also fell
within the scope of the Human Rights Act 1998. 8irthe Divisional
Court's examination of the case more informatiod Bmerged about the
investigation into the death of the sixth appliGargon, including that
court-martial proceedings were pending against rabau of soldiers. The
Court of Appeal therefore remitted the question tvbethere had been an
adequate investigation to the Divisional Courtreconsideration following
the completion of the court-martial proceedings.

82. Despite his conclusion on jurisdiction, Brookg& at the express
invitation of the Government, commented on the adey of the
investigations carried out into the deaths, a®vadl.

“139. After all, the first two Articles of the [Carntion] merely articulate the
contemporary concern of the entire European comyatiout the importance that
must always be attached to every human life. .ed\sss to say, the obligation to
comply with these well-established internationalmiam rights standards would
require, among other things, a far greater investrirethe resources available to the
Royal Military Police than was available to themliiaq, and a complete severance of
their investigations from the military chain of corand.

140. In other words, if international standards twebe observed, the task of
investigating incidents in which a human life ikda by British forces must be
completely taken away from the military chain oframand and vested in the [Royal
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Military Police]. It contains the requisite indeplemce so long as it is free to decide
for itself when to start and when to cease an itnyatson, and so long as it reports in
the first instance to the [Army Prosecuting Authgrand not to the military chain of
command. It must then conduct an effective invesitg, and it will be helped in this
regard by the passages from ECHR case-law | hasteduMany of the deficiencies
highlighted by the evidence in this case will bmeelied if the [Royal Military Police]
perform this role, and if they are also properlgiried and properly resourced to
conduct their investigations with the requisite megof thoroughness.”

3. The House of Lords

83. The first four applicants appealed and thereédary of State
cross-appealed to the House of Lords, which gadgment on 13 June
2007 ([2007] UKHL 26). The majority of the Houseladrds (Lord Rodger
of Earlsferry, Baroness Hale of Richmond, Lord @els and Lord Brown
of Eaton-under-Heywood) held that the general psepof the Human
Rights Act 1998 was to provide a remedial structnréomestic law for the
rights guaranteed by the Convention, and that 888 Act should therefore
be interpreted as applying wherever the United Hamg had jurisdiction
under Article 1 of the Convention. Lord Bingham @brnhill, dissenting,
held that the Human Rights Act had no extra-temat@pplication.

84. In relation to the first four applicants' cdaipts, the majority of the
House of Lords found that the United Kingdom did have jurisdiction
over the deaths. Because of his opinion that the&fuRights Act had no
extra-territorial application, Lord Bingham did nobnsider it useful to
express a view as whether the United Kingdom egedcjurisdiction within
the meaning of Article 1 of the Convention.

85. Lord Brown, with whom the majority agreed, &edyy observing
that ultimately the decision about how Article 1tbé Convention should
be interpreted and applied was for the EuropeanrtCG#uHuman Rights,
since the duty of the national court was only tegk@ace with the Court's
case-law; there was a danger in a national courstoaing the Convention
too generously in favour of an applicant, sinceréspondent State had no
means of referring such a case to the Court. LoodvB took as his starting
point the decision of the Grand ChambeBinkovi (cited above)which
he described as “a watershed authority in the lagfhwhich the Strasbourg
jurisprudence as a whole has to be re-evaluated”céhsidered that the
following propositions could be derived from thecidgon in Bankové
(8 109 of the House of Lords judgment);

“(1) Article 1 reflects an 'essentially territoriabtion of jurisdiction' (a phrase
repeated several times in the Court's judgmenf)erfobases of jurisdiction being
exceptional and requiring special justificatiortlie particular circumstances of each
case' (para 61). The Convention operates, subjeatticle 56, 'in an essentially
regional context and notably in the legal spaspéce juridiqueof the contracting
states' (para 80) (ie within the area of the Cdwfdturope countries).
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(2) The Court recognises article 1 jurisdictioratmid a 'vacuum in human rights'
protection' when the territory ‘would normally bevered by the Convention'
(para 80) (ie in a Council of Europe country) whetherwise (as in Northern
Cyprus) the inhabitants “would have found themselercluded from the benefits
of the Convention safeguards and system which thag previously enjoyed'
(para 80).

(3) The rights and freedoms defined in the Coneentannot be 'divided and
tailored' (para 75).

(4) The circumstances in which the Court has excpally recognised the
extra-territorial exercise of jurisdiction by atgténclude:

(i) Where the state 'through the effective contrbthe relevant territory and its
inhabitants abroad as a consequence of militarypatoon or through the consent,
invitation or acquiescence of the government of thaitory, exercises all or some
of the public powers normally to be exercised g [tjovernment of that territory]’
(para 71) (ie when otherwise there would be a varcwithin a Council of Europe
country, the government of that country itself lgeimable 'to fulfil the obligations
it had undertaken under the Convention' (para 80)r( Northern Cyprus).

(ii) 'Cases involving the activities of its diploti@mor consular agents abroad and
on board craft and vessels registered in, or flytimg flag of, that state [where]
customary international law and treaty provisionswveh recognised the
extra-territorial exercise of jurisdiction’ (parad)7

(iii) Certain other cases where a state's respditgitcould, in principle, be
engaged because of acts ... which produced effestere performed outside their
own territory' (para 69)Drozd v Francg(1992) 14 EHRR 745 (at para 91) is the
only authority specifically referred to iBankovicas exemplifying this class of
exception to the general rulBrozd, however, contemplated no more than that, if
a French judge exercised jurisdiction extra-teridty in Andorra in his capacity
as a French judge, then anyone complaining of latiem of his Convention rights
by that judge would be regarded as being withim&e& jurisdiction.

(iv) The Soering v United Kingdorf1989) 11 EHRR 439 line of cases, the Court
pointed out, involves action by the state whilst ferson concerned is 'on its
territory, clearly within its jurisdiction' (para8d and not, therefore, the exercise of
the state's jurisdiction abroad.”

Lord Brown referred to th&calan Fredaand Sanchez Ramirdine of
cases (cited above), in each of which the applieead forcibly removed
from a country outside the Council of Europe, witle full cooperation of
the foreign authorities, to stand trial in the @spent State. He observed
that this line of cases concerning “irregular editians” constituted one
category of “exceptional” cases expressly contetefdleby Bankovi as
having “special justification” for extraterritorigrisdiction under Article 1.
He did not consider that the first four applicam&ses fell into any of the
exceptions to the territorial principle so far rgonsed by the Court.
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86. Lord Brown next considered the Court's judgnieissa and Others
v. Turkey no. 31821/96, § 71, 16 November 2004, on whiehapplicants
relied, and held as follows:

“127. If and insofar akssais said to support the altogether wider notionartitle 1
jurisdiction contended for by the appellants ors thppeal, | cannot accept it. In the
first place, the statements relied upon must bardsgl aobiter dicta Secondly, as
just explained, such wider assertions of jurisdittiare not supported by the
authorities cited (at any rate, those authoritiesepted as relevant by the Grand
Chamber inBankovig. Thirdly, such wider view of jurisdiction wouldlearly be
inconsistent both with the reasoningBankovicand, indeed, with its result. Either it
would extend the effective control principle beyotite Council of Europe area
(where alone it had previously been applied, aseas seen, to Northern Cyprus, to
the Ajarian Autonomous Republic in Georgia and tariEdniestria) to Iraq, an area
(like the FRY considered iBankovid outside the Council of Europe—and, indeed,
would do so contrary to the inescapable logic &f @ourt's case law on article 56.
Alternatively it would stretch to breaking pointetitoncept of jurisdiction extending
extra-territorially to those subject to a statelghority and control'. It is one thing to
recognise as exceptional the specific narrow caiegof cases | have sought to
summarise above; it would be quite another to dctiest whenever a contracting
state acts (militarily or otherwise) through itseats abroad, those affected by such
activities fall within its article 1 jurisdictionSuch a contention would prove
altogether too much. It would make a nonsense afmtiat was said iBankovig not
least as to the Convention being 'a constitutiomsttument of European public order’,
operating 'in an essentially regional context't ‘@designed to be applied throughout
the world, even in respect of the conduct of caing states' (para 80). It would,
indeed, make redundant the principle of effectivatml of an area: what need for
that if jurisdiction arises in any event under ax@ml principle of ‘authority and
control' irrespective of whether the area is (daively controlled or (b) within the
Council of Europe?

128. There is one other central objection to theation of the wide basis of
jurisdiction here contended for by the appellantslar the rubric 'control and
authority', going beyond that arising in any of tharowly recognised categories
already discussed and yet short of that arisingftbe effective control of territory
within the Council of Europe areBankovic(and laterAssanidzg stands, as stated,
for the indivisible nature of article 1 jurisdictinit cannot be 'divided and tailored'. As
Bankovic had earlier pointed out (at para 40) 'the apptisamterpretation of
jurisdiction would invert and divide the positivéligation on contracting states to
secure the substantive rights in a manner nevetengiated by article 1 of the
Convention." When, moreover, the Convention appliesoperates as 'a living
instrument.'Ocalan provides an example of this, a recognition thatititerpretation
of article 2 has been modified consequent on ‘thdtdries encompassed by the
member states of the Council of Europe [having]ooee a zone free of capital
punishment' (para 163). (Paragraphs 64 and @aokovic | may note, contrast on
the one hand 'the Convention's substantive prawsiand ‘the competence of the
Convention organs', to both of which the ‘livingtiument' approach applies and, on
the other hand, the scope of article 1—'the scopd eeach of the entire
Convention'—to which it does not.) Bear in mind tbe rigour with which the Court
applies the Convention, well exemplified by theie®of cases from the conflict zone
of south eastern Turkey in which, the state's diffies notwithstanding, no dilution
has been permitted of the investigative obligatiarnsing under articles 2 and 3.
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129. The point is this: except where a state reddlgs have effective control of
territory, it cannot hope to secure Convention tsghithin that territory and, unless it
is within the area of the Council of Europe, itiigikely in any event to find certain of
the Convention rights it is bound to secure redabté with the customs of the
resident population. Indeed it goes further thaat.tB®uring the period in question
here it is common ground that the UK was an ocaupyiower in Southern Iraq and
bound as such by Geneva IV and by the Hague RégnusatArticle 43 of the Hague
Regulations provides that the occupant 'shall t@kéhe measures in his power to
restore and ensure, as far as possible, public ardesafety, while respecting, unless
absolutely prevented, the laws in force in the ¢tgunThe appellants argue that
occupation within the meaning of the Hague Regmtetinecessarily involves the
occupant having effective control of the area andsing responsible for securing
there all Convention rights and freedoms. So fathasbeing the case, however, the
occupants' obligation is to respect 'the laws ircdt not to introduce laws and the
means to enforce them (for example, courts andtac@isystem) such as to satisfy the
requirements of the Convention. Often (for exampteere Sharia law is in force)
Convention rights would clearly be incompatible twithe laws of the territory
occupied.”

87. Lord Rodger (at 8§ 83), with whom Baroness Hatgeed, and
Lord Carswell (8 97) expressly held that the Unitddgdom was not in
effective control of Basrah City and the surrougdarea for purposes of
jurisdiction under Article 1 of the Convention hetrelevant time.

88. The Secretary of State accepted that the fddtse sixth applicant's
case fell within the United Kingdom's jurisdictiamder Article 1 of the
Convention. The parties therefore agreed thatsft@ majority held) the
jurisdictional scope of the Human Rights Act was #ame as that of the
Convention, the sixth applicant's case should batred to the Divisional
Court, as the Court of Appeal had ordered. In cgueece, it was
unnecessary for the House of Lords to examine uhsdictional issue in
relation to the death of the sixth applicant's ddowever, Lord Brown,
with whom the majority agreed, concluded:

“132. ... As for the sixth case, | for my part wdukcognise the UK's jurisdiction
over Mr Mousa only on the narrow basis found es&thbd by the Divisional Court,
essentially by analogy with the extra-territoriakception made for embassies
(an analogy recognised toolitess v United Kingdorf1975) 2 DR 72, a Commission

decision in the context of a foreign prison whickdhtself referred to the embassy
case oX v Federal Republic of Germany..”

[I. RELEVANT INTERNATIONAL LAW MATERIALS

A. International humanitarian law on belligerent occupation

89. The duties of an Occupying Power can be foundhaily in
Articles 42 to 56 of the Regulations concerning tlasvs and Customs of
War on Land (The Hague, 18 October 1907: hereaftdre Hague
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Regulations”) and Articles 27 to 34 and 47 to 78t Convention (IV)
relative to the Protection of Civilian Persons irmé& of War (Geneva,
12 August 1949: hereafter, “the Fourth Geneva Cotiwr”), as well as in
certain provisions of the Protocol Additional tet®eneva Conventions of
12 August 1949, and relating to the Protection adtivhs of International
Armed Conflicts (Protocol 1), 8 June 1977 (hereaftéAdditional
Protocol I").

Articles 42 and 43 of the Hague Regulations proasiéollows:

“42. Territory is considered occupied when it isuadly placed under the authority
of the hostile army. The occupation extends onlthtterritory where such authority
has been established and can be exercised.

43. The authority of the legitimate power havindant passed into the hands of the
occupant, the latter shall take all the measurdssrpower to restore, and ensure, as
far as possible, public order and safety, whilpeeting, unless absolutely prevented,
the laws in force in the country.”

Article 64 of the Fourth Geneva Convention providleat penal laws
may be repealed or suspended by the Occupying Pomgrwhere they
constitute a threat to the security or an obstézléhe application of the
Fourth Geneva Convention. It also details the 8sidna in which the
Occupying Power is entitled to introduce legislatmeasures. These are
specifically:

“provisions which are essential to enable the Ogtuyp Power to fulfil its
obligations under the present Convention, to mairttae orderly government of the
territory, and to ensure the security of the OcéupyPower, of the members and

property of the occupying forces or administratiang likewise of the establishments
and lines of communication used by them.”

Agreements concluded between the Occupying Powdr the local
authorities cannot deprive the population of ocedpterritory of the
protection afforded by international humanitariaw land protected persons
themselves can in no circumstances renounce tiggitsr(Fourth Geneva
Convention, Articles 8 and 47). Occupation doesaretite any change in
the status of the territory (see Article 4 of Aduliial Protocol 1), which can
only be effected by a peace treaty or by annexdtibowed by recognition.
The former sovereign remains sovereign and thereoixhange in the
nationality of the inhabitants.

B. Case-law of the International Court of Justiceconcerning the
inter-relationship between international humanitarian law and
international human rights law and the extra-territorial
obligations of States under international human rigpts law

90. In the proceedings concerning the Internati®@aurt of Justice's
Advisory Opinion on the.egal Consequences of the Construction of a Wall
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in the Occupied Palestinian Territo® July 2004), Israel denied that the
human rights instruments to which it was a partgluding the International
Covenant on Civil and Political Rights, were apglite to the Occupied
Palestinian Territory and asserted (8 102) that:

“humanitarian law is the protection granted in aftiot situation such as the one in
the West Bank and Gaza Strip, whereas human rigkdisies were intended for the
protection of citizens from their own Governmentimes of peace.”

In order to determine whether the instruments wagplicable in the
Occupied Palestinian Territory, the Internationadbu@ of Justice first
addressed the issue of the relationship betweennetional humanitarian
law and international human rights law, holdindgadkws:

“106. ... the Court considers that the protectiiared by human rights conventions
does not cease in case of armed conflict, savaighrahe effect of provisions for
derogation of the kind to be found in Article 4tbé [International Covenant on Civil
and Political Rights]. As regards the relationshgiween international humanitarian
law and human rights law, there are thus threeilplessituations: some rights may be
exclusively matters of international humanitariaw;] others may be exclusively
matters of human rights law; yet others may be ematbf both these branches of
international law. In order to answer the quespanto it, the Court will have to take
into consideration both these branches of intesnatilaw, namely human rights law
and, adex specialisinternational humanitarian law.”

The International Court of Justice next considetexlquestion whether
the International Covenant on Civil and PoliticalgiRs was capable of
applying outside the State's national territory argether it applied in the
Occupied Palestinian Territory. It held as follogveferences and citations
omitted):

“108. The scope of application of the [Internatio@avenant on Civil and Political
Rights] is defined by Article 2, paragraph 1, tlefrevhich provides :

'Each State Party to the present Covenant undertakeespect and to ensure to all
individuals within its territory and subject to igrisdiction the rights recognized in
the present Covenant, without distinction of anpdki such as race, colour, sex,
language, religion, political or other opinion, ioa@l or social origin, property, birth
or other status.'

This provision can be interpreted as covering amtiividuals who are both present
within a State's territory and subject to that &gtjurisdiction. It can also be
construed as covering both individuals present iwith State's territory and those
outside that territory but subject to that State'sdiction. The Court will thus seek to
determine the meaning to be given to this text.

109. The Court would observe that, while the judgsdn of States is primarily
territorial, it may sometimes be exercised outdtie national territory. Considering
the object and purpose of the [International Conewa Civil and Political Rights], it
would seem natural that, even when such is the, &ta¢es parties to the Covenant
should be bound to comply with its provisions.
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The constant practice of the Human Rights Commitemnsistent with this. Thus,
the Committee has found the Covenant applicableravlibe State exercises its
jurisdiction on foreign territory. It has ruled dhe legality of acts by Uruguay in
cases of arrests carried out by Uruguayan agermsairnil or Argentina ... . It decided
to the same effect in the case of the confiscatibra passport by a Uruguayan
consulate in Germany ...

110. The Court takes note in this connection of phsition taken by Israel, in
relation to the applicability of the Covenant, is communications to the Human
Rights Committee, and of the view of the Commitleel 998, Israel stated that, when
preparing its report to the Committee, it had hadfdce the question ‘'whether
individuals resident in the occupied territories reveindeed subject to Israel's
jurisdiction’ for purposes of the application oét@ovenant ... Israel took the position
that 'the Covenant and similar instruments did apply directly to the current
situation in the occupied territories' ...The Comted, in its concluding observations
after examination of the report, expressed coneéirsrael's attitude and pointed 'to
the long-standing presence of Israel in [the ocedipterritories, Israel's ambiguous
attitude towards their future status, as well @&sedkercise of effective jurisdiction by
Israeli security forces therein' .... In 2003 indaof Israel's consistent position, to the
effect that 'the Covenant does not apply beyondits territory, notably in the West
Bank and Gaza ...", the Committee reached thewoilp conclusion :

'in the current circumstances, the provisions ef @ovenant apply to the benefit of
the population of the Occupied Territories, for abnduct by the State party's
authorities or agents in those territories that@fthe enjoyment of rights enshrined in
the Covenant and fall within the ambit of Statepmessibility of Israel under the
principles of public international law' ... .

111. In conclusion, the Court considers that théefhational Covenant on Civil and
Political Rights] is applicable in respect of adtse by a State in the exercise of its
jurisdiction outside its own territory.”

In addition, the International Court of Justice egq@d to assume that,
even in respect of extra-territorial acts, it woidorinciple be possible for
a State to derogate from its obligations underiternational Covenant on
Civil and Political Rights, Article 4 § 1 of whigbrovides:

“In time of public emergency which threatens tlie 6f the nation and the existence
of which is officially proclaimed, the States Pastito the present Covenant may take
measures derogating from their obligations underpiesent Covenant to the extent
strictly required by the exigencies of the situatiprovided that such measures are not
inconsistent with their other obligations underemfational law and do not involve
discrimination solely on the ground of race, colaex, language, religion or social
origin.”

Thus, in 8§ 136 of the opinion, having considerecethbr the acts in
guestion were justified under international humemnmsin law on grounds of
military exigency, the International Court of Jastheld:

“136. The Court would further observe that some &nmights conventions, and in
particular the International Covenant on Civil @alitical Rights, contain provisions
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which States parties may invoke in order to demgamnder various conditions, from
certain of their conventional obligations. In thisspect, the Court would however
recall that the communication notified by Israethie Secretary-General of the United
Nations under Article 4 of the International Covenan Civil and Political Rights
concerns only Article 9 of the Covenant, relatinghe right to freedom and security
of person (see paragraph 127 above); Israel isrdiogdy bound to respect all the
other provisions of that instrument.”

91. In its judgmentArmed Activities on the Territory of the Congo
(Democratic Republic of Congo (DRC) v. Ugahdd9 December 2005)
the International Court of Justice considered wetduring the relevant
period, Uganda was an “Occupying Power” of any pérthe territory of
the Democratic Republic of Congo, within the megniof customary
international law, as reflected in Article 42 ofetiHague Regulations
(88 172-173). The International Court of Justicenfd that Ugandan forces
were stationed in the province of Ituri and exerdiguthority there, in the
sense that they had substituted their own authfoityhat of the Congolese
Government (88 174-176). The International Courdwudtice continued:

“178. The Court thus concludes that Uganda waticepying Power in Ituri at the
relevant time. As such it was under an obligatiacgording to Article 43 of the
Hague Regulations of 1907, to take all the measimeits power to restore, and
ensure, as far as possible, public order and safetthe occupied area, while
respecting, unless absolutely prevented, the lavigrce in the DRC. This obligation
comprised the duty to secure respect for the agiplicrules of international human
rights law and international humanitarian law, tmtpct the inhabitants of the
occupied territory against acts of violence, and tootolerate such violence by any
third party.

179. The Court, having concluded that Uganda wascanpying Power in lturi at
the relevant time, finds that Uganda's respongjtidi engaged both for any acts of its
military that violated its international obligatierand for any lack of vigilance in
preventing violations of human rights and interoadl humanitarian law by other
actors present in the occupied territory, includiefel groups acting on their own
account.

180. The Court notes that Uganda at all times bapansibility for all actions and
omissions of its own military forces in the territoof the DRC in breach of its
obligations under the rules of international huméghts law and international
humanitarian law which are relevant and applicabbbe specific situation.”

The International Court of Justice established feaws relating to the
serious breaches of human rights allegedly atwitdetto Uganda, in the
occupied lturi region and elsewhere (88 205-21R)oider to determine
whether the conduct in question constituted a lreat Uganda's
international obligations, the International Cowft Justice recalled its
finding in the aboveConstruction of a WalAdvisory Opinion that both
international humanitarian law and internationamiam rights law would
have to be taken into consideration and that iatesnal human rights
instruments were capable of having an extra-teraitoapplication,
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“particularly in occupied territories” (8 216). Thaternational Court of
Justice next determined which were “the applicables of international
human rights law and international humanitarian "Jaly listing the
international humanitarian and international humghts treaties to which
both Uganda and the Democratic Republic of Congeevparty, together
with the relevant principles of customary interoatl law (88§ 217-219).

C. The duty to investigate alleged violations ofhie right to life in
situations of armed conflict and occupation under nternational
humanitarian law and international human rights law

92. Article 121 of the Third Geneva Conventionyides that an official
enquiry must be held by the detaining power follogvithe suspected
homicide of a prisoner of war. Article 131 of theufth Geneva Convention

provides:

“Every death or serious injury of an internee, eamusr suspected to have been
caused by a sentry, another internee or any otbesop, as well as any death the
cause of which is unknown, shall be immediatelyofekd by an official enquiry by
the Detaining Power. A communication on this subgll be sent immediately to
the Protection Power. The evidence of any witnes$edl be taken, and a report
including such evidence shall be prepared and fat@dhto the said Protection Power.
If the enquiry indicates the guilt of one or morergons, the Detaining Power shall
take all necessary steps to ensure the prosecutfothe person or persons

responsible.”

The Geneva Conventions also place an obligation eanh High
Contracting Party to investigate and prosecutgatlegrave breaches of the
Conventions, including the wilful killing of protesd persons (Articles 49
and 50 of the First Geneva Convention; Articles530of the Second
Geneva Convention; Articles 129 and 130 of the dBeneva Convention;
Articles 146 and 147 of the Fourth Geneva Conveitio

93. In Report no. E/CN.4/2006/53 on Extrajudici@ummary or
Arbitrary Executions (8 March 2006), the United Nas Special
Rapporteur, Philip Alston, observed in connectiothwhe right to life
under Article 6 of the International Covenant owilCand Political Rights
in situations of armed conflict and occupation {faies omitted):

“36. Armed conflict and occupation do not dischatige State's duty to investigate
and prosecute human rights abuses. The right dcidifnon-derogable regardless of
circumstance. This prohibits any practice of notestigating alleged violations
during armed conflict or occupation. As the Humaghts Committee has held, 'lt is
inherent in the protection of rights explicitly cgmized as non-derogable ... that they
must be secured by procedural guarantees ... Téndsfons of the [International
Covenant on Civil and Political Rights] relating poocedural safeguards may never
be made subject to measures that would circumVenptotection of non-derogable
rights.' It is undeniable that during armed comflicircumstances will sometimes
impede investigation. Such circumstances will nedischarge the obligation to
investigate - this would eviscerate the non-dertegebaracter of the right to life - but
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they may affect the modalities or particulars af thvestigation. In addition to being

fully responsible for the conduct of their ageims;elation to the acts of private actors
States are also held to a standard of due diliggnaemed conflicts as well as peace.
On a case-by-case basis a State might utilized#sstive measures of investigation
in response to concrete constraints. For examgienvhostile forces control the scene
of a shooting, conducting an autopsy may prove Bajide. Regardless of the

circumstances, however, investigations must alwayconducted as effectively as
possible and never be reduced to mere formality. ..

94. In its judgment in th€ase of the MapiripAn Massacre v. Colombia,
15 September 2005, the Inter-American Court of HuRaghts heldjnter
alia, in connection with the respondent State's faifully to investigate the
massacre of civilians carried out by a para-miitgroup with the alleged
assistance of the State authorities:

“238. In this regard, the Court recognizes theiaiff circumstances of Colombia,
where its population and its institutions striveattain peace; However, the country's
conditions, no matter how difficult, do not releaseState Party to the American
Convention of its obligation set forth in this ttgawhich specifically continue in
cases such as the instant one. The Court has atigaedhen the State conducts or
tolerates actions leading to extra-legal executiows investigating them adequately
and not punishing those responsible, as appropitabeeaches the duties to respect
rights set forth in the Convention and to ensueértiiee and full exercise, both by the
alleged victim and by his or her next of kin, itedonot allow society to learn what
happened, and it reproduces the conditions of itfitpfor this type of facts to happen
once again.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTI®I

95. The applicants contended that their relativesre within the
jurisdiction of the United Kingdom under Articlecf the Convention at the
moment of death and that, except in relation to ghéh applicant, the
United Kingdom had not complied with its investigat duty under
Article 2.

96. The Government accepted that the sixth apglcaon had been
within United Kingdom jurisdiction but denied thdte United Kingdom
had jurisdiction over any of the other deceaseayTtontended that, since
the second and third applicants' relatives had @kl after the adoption
of United Nations Security Council Resolution 15(ke paragraph 16
above), the acts which led to their deaths wengbatable to the United
Nations and not to the United Kingdom. In additidhe Government
contended that the fifth applicant's case shoulddmared inadmissible for
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non-exhaustion of domestic remedies and that ftiednd sixth applicants
no longer had victim status.

A. Admissibility

1. Attribution

97. The Government pointed out that the operatitveg led to the
deaths of the second and third applicants' relaiboeurred after 16 October
2003, when the United Nations Security Council addpesolution 1511.
Paragraph 13 of that resolution authorised a Mugiiional Force to take
“all necessary measures to contribute to the maamee of security and
stability in Iraq” (see paragraph 16 above). lidaled that, in conducting
the relevant operations in which the second andl thpplicants' relatives
were shot, United Kingdom troops were not exergisthe sovereign
authority of the United Kingdom but the internatbrauthority of the
Multi-National Force acting pursuant to the bindehgcision of the United
Nations Security Council.

98. The applicants stressed that the Governmedtnod raised this
argument at any stage during the domestic procgsdiMoreover, an
identical argument had been advanced by the Gowrhand rejected by
the House of Lords iR (on the application of Al-Jedda) (FC) (Appellant)
v. Secretary of State for Defence (Respond2@f)7] UKHL 58.

99. The Court recalls that it is intended to bbsaliary to the national
systems safeguarding human rights. It is, therefappropriate that the
national courts should initially have the opportyrio determine questions
of the compatibility of domestic law with the Comi®n and that, if an
application is nonetheless subsequently broughirbehe Court, it should
have the benefit of the views of the national cgugis being in direct and
continuous contact with the forces of their cowtrilt is thus of importance
that the arguments put by the Government beforaaienal courts should
be on the same lines as those put before this Clougarticular, it is not
open to a Government to put to the Court argumehtsh are inconsistent
with the position they adopted before the natiocwlrts A. and Others
v. the United KingdorflGC], no. 3455/05, § 154, ECHR 2009-...).

100. The Government did not contend before thismait courts that any
of the killings of the applicants' relatives weret rattributable to United
Kingdom armed forces. The Court considers, theegfiiat the Government
are estopped from raising this objection in thespn¢ proceedings.

2. Jurisdiction

101. The Government further contended that the mctjuestion took
place in southern Iraq and outside the United Kamgd jurisdiction under



46 AL-SKEINI AND OTHERS v. THE UNITED KINGDOM JUDGMET

Article 1 of the Convention. The sole exception itz killing of the sixth
applicant's son, which occurred in a British mrljtgrison over which the
United Kingdom did have jurisdiction.

102. The Court considers that the question whdtieapplicants' cases
fall within the jurisdiction of the respondent Stas closely linked to the
merits of their complaints. It therefore joins tpieliminary question to the
merits.

3. Exhaustion of domestic remedies

103. The Government contended that the fifth @pplis case should be
declared inadmissible for non-exhaustion of dormsesémedies. They
pointed out that although he brought judicial reviproceedings alleging
breaches of his substantive and procedural righdemuArticles 2 and 3, his
claim was stayed pending resolution of the six tases (see paragraph 73
above). After those claims had been resolved, mldvdvave been open to
the applicant to apply to the Divisional Court ifib the stay, but he did not
do so. His case was not a shooting incident, aaditimestic courts had not
had the opportunity to consider the facts relevarttis claims that his son
was within the jurisdiction of the United Kingdomdathat there had been a
breach of the procedural obligation.

104. The applicants invited the Court to rejecis tsubmission. A
judicial review claim had been lodged by the fifjoplicant on 5 May 2004.
It was, by agreement, stayed pending the outcontkeo$ix test cases (see
paragraph 73 above). The fifth applicant would h&eel no reasonable
prospects of success if, after the House of Loed® gudgment iAl-Skeinj
he had sought to revive and pursue his stayedighdieview claim. The
lower courts would have been bound by the Houskeoads' interpretation
of Article 1 and would have applied it so as todfithat the applicant's
deceased son had not been within United Kingdomdiation.

105. The Court observes that, according to thté fpplicant, his son

died when, having been arrested by United Kingdofdisrs on suspicion
of looting, he was driven in an army vehicle to tiver and forced to jump
in. His case is, therefore, distinguishable oraltsged facts from those of
the first, second and fourth applicants, whosetikga were shot by British
soldiers; the third applicant, whose wife was sthating exchange of fire
between British troops and unknown gunmen; and dixéh applicant,
whose son was killed while detained in a BritisHitary detention facility.
It is true that the House of Lords in tAéSkeiniproceedings did not have
before it a case similar to the fifth applicantdere an Iraqgi civilian met
his death having been taken into British militangody, but without being
detained in a military prison. Nonetheless, the r€Cmonsiders that the
applicants are correct in their assessment thdiftheapplicant would have
had no prospects of success had he subsequentijtstu pursue his
judicial review application in the domestic couttsrd Brown, with whom
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the majority of the House of Lords agreed, maddear that he preferred
the approach to jurisdiction in the sixth appliceantase taken by the
Divisional Court, namely that jurisdiction arosergspect of Baha Mousa
only because he died while detained in a BritisHitany prison (see

paragraph 88 above). In these circumstances, thet does not consider
that the fifth applicant can be criticised for fiag to attempt to revive his
claim before the Divisional Court. It follows thdahe Government's
preliminary objection based on non-exhaustion ahestic remedies must
be rejected.

4. Victim status

106. The Government submitted that the fifth amthsapplicants could
no longer claim to be victims of any violations tifeir rights under
Article 2, since the death of each of their sons Ibeen fully investigated by
the national authorities and compensation paitieapplicants.

107. The Court considers that this question adsolasely linked and
should be joined to the merits of the complaintamAlrticle 2.

5. Conclusion on admissibility

108. The Court considers that the applicatioresaserious questions of
fact and law which are of such complexity that thagtermination should
depend on an examination on the merits. It carthetefore, be considered
manifestly ill-founded within the meaning of Art&cl35 § 3 of the
Convention, and no other ground for declaring admissible has been
established. It must therefore be declared adnhéssib

B. The merits

1. Jurisdiction
(a) The parties' arguments

(i) The Government

109. The Government submitted that the leadinghaily on the
concept of “jurisdiction” in Article 1 of the Conmdon was the Court's
decision inBankové and Others v. Belgium and Othef&C] (dec.),
no. 52207/99, ECHR 2001-XlIBankovi established that the fact that an
individual had been affected by an act committecaliyontracting State or
its agents was not sufficient to establish thatwaes within that State's
jurisdiction. Jurisdiction under Article 1 was “prarily” or “essentially”
territorial and any extension of jurisdiction outsithe territory of the
Contracting State was “exceptional” and requiregetsal justification in
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the particular circumstances of each case”. ThetGad held inrBankové
that the Convention rights could not be “divided dailored”. Within its
jurisdiction, a Contracting State was under angation to secure all the
Convention rights and freedoms. The Court also heankovi that the
Convention was “an instrument of European publidedr and “a
multi-lateral treaty operating, subject to Artidé of the Convention, in an
essentially regional context and notably in thelegpacedspace juridiquke
of the Contracting States”. The essentially tematiobasis of jurisdiction
reflected principles of international law and toa&count of the practical
and legal difficulties faced by a State operatimganother State's territory,
particularly in regions which did not share theuwes of the Council of
Europe Member States.

110. In the Government's submission, the Grandr®ea inBankov#,
having conducted a comprehensive review of the -lzage identified a
limited number of exceptions to the territorial mmiple. The principal
exception derived from the case-law on northernr@yjand applied when a
State, as a consequence of military action, exadogdfective control of an
area outside its national territory. Where the €obad found this
exceptional basis of jurisdiction to apply, it hattessed that the State
exercising effective control was thereby respomsibl securing the entire
range of substantive Convention rights in the tenyi in question (see
Loizidou v. Turkeypreliminary objections), 23 March 1995, § 62,i8&A
no. 310;Cyprus v. TurkeyGC], no. 25781/94, 88§ 75-80, ECHR 2001-1V;
Bankovi, cited above, 88 70-71lascu and Others v. Moldova and Russia
[GC], no. 48787/99, 88 314-316, ECHR 2004-VIl). Mover, despite dicta
to the contrary in the subsequent Chamber judgnmemtésa and Others
v. Turkey no. 31821/96, 16 November 2004, the Grand Chanier
Bankové made it clear that the “effective control of an &rédasis of
jurisdiction could apply only within the Conventidegal space. In addition
to the control exercised by Turkey in northern Ggprthe Court had
applied this exception in relation to only one otlaeea, Transdniestria,
which also fell within the territory of another Goacting State. Any other
approach would risk requiring the State to impagdéucally alien standards,
in breach of the principle of sovereign self-deteation.

111. According to the Government, the Court's 4¢aseon Article 56 of
the Convention further indicated that a State wowdtl be held to exercise
Article 1 jurisdiction over an overseas territoryemly by virtue of
exercising effective control there: s€mark Fishing Ltd v. the United
Kingdom(dec.), no. 15305/06, ECHR 2006-XIV. If the effeetcontrol of
territory exception were held to apply outside ttegritories of the
Contracting States, this would lead to the conolushat a State was free to
choose whether or not to extend the Convention igdProtocols to a
non-metropolitan territory outside the Conventi@sgace juridiqueover
which it might in fact have exercised control facddes, but was not free to
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choose whether to extend the Convention to teregooutside that space
over which it exercised effective control as a lestimilitary action only
temporarily, for example only until peace and siégwould be restored.

112. The Government submitted that, since Irad @eltside the
Convention legal space, the “effective control nfaaea” exceptional basis
of jurisdiction could not apply. In any event, tbhaited Kingdom did not
have “effective control” over any part of Iraq chgithe relevant time. This
was the conclusion of the domestic courts, whicd Bd the available
evidence before them. The number of Coalition Faraecluding United
Kingdom forces, was small: in South East Iraq, esaaf 96,000 square
kilometres and a population of 4.6 million, thereres 14,500 Coalition
troops, including 8,150 United Kingdom troops. @ditKingdom troops
operated in Al-Basrah and Maysan provinces, whiatl A population of
2.76 million for 8,119 troops. United Kingdom foscen Iraq were faced
with real practical difficulties in restoring comidins of security and
stability so as to enable the Iraqi people freelydétermine their political
future. The principal reason for this was thathat start of the occupation
there was no competent system of local law enfoecgnm place, whilst at
the same time there was widespread violent crimeprism and tribal
fighting involving the use of light and heavy weapo

113. Governing authority in Iraq during the ocdigrawas exercised by
the Coalition Provisional Authority, which was goned by the United
States Ambassador Paul Bremer and which was nab@dinate authority
of the United Kingdom. In addition, from July 200%re was a central Iraqi
Governing Council and a number of local Iraqi calscrhe status of the
Coalition Provisional Authority and Iraqi adminstion was wholly
different from that of the “TRNC” in Cyprus or théMRT” in
Transdniestria, which were both characterised by t@ourt as
“self-proclaimed authorities which are not recoguidy the international
community”. The authority of the Coalition Provieal Authority and the
Iragi administration was recognised by the inteomatl community,
through the United Nations Security Council. Moreguhe purpose of the
United Kingdom's joint occupation of Iraq was tartsfer authority as soon
as possible to a representative Iragi administnatla keeping with this
purpose, the occupation lasted for only just ovegear.

114. In the Government's submission, the fact liediveen May 2003
and June 2004 the United Kingdom was an OccupyimgelP within the
meaning of the Hague Regulations (see paragraphb89e) did not, in
itself, give rise to an obligation to secure then@mtion rights and
freedoms to the inhabitants of South East Iraga®©ccupying Power the
United Kingdom did not have sovereignty over Iragl avas not entitled to
treat the area under its occupation as its owitdeyror as a colony subject
to its complete power and authority. The Hague Reiguns did not confer
on the United Kingdom the power to amend the lamd eonstitution of
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Irag so as to conform to the United Kingdom's owsmdstic law or
regional multi-lateral international obligationscbuas the Convention. On
the contrary, the Hague Regulations set limits loe Wnited Kingdom's
powers, notably the obligation to respect the lamws$orce in Iraq unless
“absolutely prevented”. Moreover, the resolutiorssged by the United
Nations Security Council recognised that goverraathority in Iraq during
the occupation was to be exercised by the Coalfmyvisional Authority
and that the aim of the occupation was to tranateghority as soon as
possible to a representative Iragi administratitinfollowed that the
international legal framework, far from establighirthat the United
Kingdom was obliged to secure Convention rightslriag, established
instead that the United Kingdom would have beemngctontrary to its
international obligations if it had sought to magdihe constitution of Iraq
so as to comply with the Convention. In any evéiné, Court's case-law
demonstrated that it approached the question whethBtate exercised
jurisdiction extra-territorially as one of fact,fanmed by the particular
nature and history of the Convention. The obligaiamposed by the
Fourth Geneva Convention and the Hague Regulatwese carefully
tailored to the circumstances of occupation anddcowt in themselves
have consequences for the very different issueungdiction under the
Convention.

115. The Government accepted that it was postibigentify from the
case-law a number of other exceptional categortesravjurisdiction could
be exercised by a State outside its territory antside the Convention
region. InBankové (cited above) the Grand Chamber referred to othses
involving the activities of diplomatic or consulagents abroad and on
board craft and vessel registered in or flying flegy of the State. In
Bankovi the Court also cited as an example®zd and Janousek v. France
and Spain 26 June 1992, Series A no. 240, which demonsirthat
jurisdiction could be exercised by a State if ibught an individual before
its own court, sitting outside its territory, topdyp its own criminal law. In
Ocalan v. TurkeyGC], no. 46221/99, ECHR 2005-IV the Grand Chamber
held that Turkey had exercised jurisdiction ovex #pplicant when he was
“arrested by members of the Turkish security foroesside an aircraft
registered in Turkey in the international zone cdimdbi airport” and
“physically forced to return to Turkey by Turkislficials and was under
their authority and control following his arrestdareturn to Turkey”. In the
Government's submission, none of these exceptippied in the first,
second, third and fourth applicants' cases.

116. The Government contended that the applicankshission that, in
shooting their relatives, the United Kingdom salgiexercised “authority
and control” over the deceased, so as to bring thetnin the United
Kingdom's jurisdiction, was directly contrary toetlilecision inBankové
(cited above). IrBankovi the Grand Chamber considered the applicability
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of the Convention to extra-territorial military apéions generally, having
regardinter alia to State practice and Article 15 of the Conventiangd
concluded that the Convention did not apply to mhgtary action of the
respondent States which resulted in those appficaetatives’ deaths.
Equally, in the present case, the military actibtUnited Kingdom soldiers
in shooting the applicants’ relatives whilst camgyiout military security
operations in Iraq did not constitute an exercisguosdiction over them.
No distinction could be drawn in this respect betwa death resulting from
a bombing and one resulting from a shooting in ¢dbarse of a ground
operation.

117. The Government rejected the applicants’ aegamthat a
jurisdictional link existed because the United Kingh soldiers were
exercising “legal authority” over the deceasedjwiel from the obligation
under the Hague Regulations to ensure “public oatet safety” in the
occupied territory. The meaning of Article 1 of tl&onvention was
autonomous and could not be determined by referémaeholly distinct
provisions of international humanitarian law. Moren the duty relied on
was owed to every lIraqgi citizen within the occuptedritory and, if the
applicants were correct, the United Kingdom wouitvéh been required to
secure Convention rights to them all. Nor couldoé said that United
Kingdom troops at the relevant time were exercisipgblic functions”
pursuant to treaty arrangements (Bamkové, cited above, 8§ 73). In fact,
United Kingdom troops were exercising military pawean effort to create
a situation in which governmental functions coudddxercised and the rule
of law could properly operate. No sensible distorttcould be drawn
between the different types of military operatiordartaken by them. There
was no basis for concluding that the applicabititythe Convention should
turn upon the particular activity that a soldiersnengaged in at the time of
the alleged violation, whether street patrol, gobusffensive or aerial
bombardment.

118. In conclusion, the Government submitted thatdomestic courts
were correct that the United Kingdom did not exarcany Article 1
jurisdiction over the relatives of the first to ftlu applicants at the time of
their deaths. The cases could not be distinguifiosa that of the deceased
in Bankov#, (cited above). Nor were the facts of the fifth apguht's case
sufficient to distinguish it in this respect fromose of the first to fourth
applicants. The fifth applicant's son was not aeeksin circumstances
similar to those which founded jurisdiction @calan (cited above). As a
suspected looter, in the situation of extreme puldisorder in the
immediate aftermath of the cessation of major cdndadivities, he was
physically required by United Kingdom soldiers towe from the place of
looting to another location. The acts of the Unitéchgdom soldiers
involved an assertion of military power over thighfiapplicant's son, but no
more. The Government accepted that the sixth apgle son was within
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United Kingdom jurisdiction when he died, but omly the basis found by
the Divisional Court and subsequently by Lord Browumth whom Lords
Rodger and Carswell and Baroness Hale agreed, yaimel jurisdiction
was established when the deceased was detainetdmited Kingdom-run
military detention facility located in a United Kjdom base, essentially by
analogy with the extra-territorial exception made mbassies. At the
hearing before the Court, counsel for the Goverrtroenfirmed that it was
the Government's position that, for example, anviddal being taken to a
British detention facility on foreign soil in a Bish military vehicle would
not fall within the United Kingdom's jurisdictionntii the moment the
vehicle and individual passed within the perimetethe facility.

119. This did not mean that United Kingdom troogse free to act with
impunity in Irag. As Lord Bingham observed in hirgon in the House of
Lords, the acts of the United Kingdom forces wargjact to and regulated
by international humanitarian law. United Kingdowidsers in Iraq were
also subject to United Kingdom domestic criminal land could be
prosecuted in the national courts. The Internatid®aminal Court had
jurisdiction to prosecute war crimes where theeSteds unwilling or unable
to prosecute. Civil claims in tort could also beodnght in the United
Kingdom courts against United Kingdom agents anthaities alleged to
have caused injury to individuals in Iraq.

(i) The applicants

120. The applicants accepted that jurisdiction eundrticle 1 was
essentially territorial. However, they underlinédtt it was not exclusively
so and that it was possible for a Contracting Statexercise jurisdiction
extra-territorially. The procedure under Article &fowed States to extend
the reach of the Convention to other territorieghvdue regard to local
requirements, by means of a notified declaratioowever, it was clear
from the case-law that Article 56 was not an exgkignechanism for
extra-territorial applicability.

121. The applicants submitted that the case-lawthef Court and
Commission recognised the exercise by States ofisdjation
extra-territorially through the principles of botBtate agent authority” and
“effective control of an area”. The first referenice“State agent authority”
jurisdiction was in the Commission's admissibilitgecision in Cyprus
v. Turkeynos. 6780/74 and 6950/75, Commission decision omsaibility
of 26 May 1975, vol. 2 Decisions and Reports (OR)125, at p. 136, when
the Commission observed that: “... authorised agehthe State ... not only
remain under its jurisdiction when abroad but bramy other persons or
property ‘'within the jurisdiction’ of that State,the extent that they exercise
authority over such persons or property”. This gpte was subsequently
applied inCyprus v. Turkeynos. 6780/74 and 6950/75, Commission Report
of 10 July 1976, when the Commission found theoastiof Turkish soldiers



AL-SKEINI AND OTHERS v. THE UNITED KINGDOM JUDGMENT 53

in Cyprus involved the exercise of Turkish jurigdio. These actions
comprised the killing of civilians, including indduals subject to the order
of an officer and others shot while attempting @éoaver possessions from
property under Turkish control; the rape of womermpty houses and on
the street; the arbitrary detention of civiliansiualty to detainees;
displacement of civilians; and military confiscaticof property. Since
Turkey did not accept the Court's jurisdiction ubh890, the case was never
examined by the Court. The Commission's report,dvaw did not support
the suggestion that military custodial authorityored constituted a
relationship of sufficient authority and control.

122. The applicants pointed out that in the lases against Turkey
concerning northern Cyprus which were examinedheyG@ommission and
the Court during the 1990s, Turkey accepted thatjutisdiction under
Article 1 would be engaged in respect of the digts of Turkish military
personnel. However, the Turkish Government shifjesund and argued
that it did not have jurisdiction because the dotsjuestion were not
committed by Turkish agents but were instead aitable to an
autonomous local administration installed in 1988, “TRNC”. The Court
in Loizidou v. Turkeypreliminary objections) and @yprus v. Turkeyboth
cited above, countered this argument by elaboratimg principle of
“effective control of an area”, which applied (skeizidou (preliminary
objections) § 62):

“when as a consequence of military action - whetlasvful or unlawful — [a
Contracting State] exercises effective control mfaaea outside its national territory.
The obligation to secure, in such an area, thetgigind freedoms set out in the

Convention derives from the fact of such controlethler it be exercised directly,
through its armed forces, or through a suborditwatal administration”.

In these cases the Court did not give any indioattat the “State agent
authority” principle had been supplanted. In faot,Loizidou v. Turkey
(preliminary objections), before setting out thenpiple of “effective
control of an area” jurisdiction, the Court obseh(g 62), that:

“In addition, the responsibility of Contracting Has can be involved because of
acts of their authorities, whether performed witbin outside national boundaries,
which produce effects outside their own territoged theDrozd and Janousek
v. France and Spaijudgment of 26 June 1992, Series A no. 240, ppafa. 91)".

Furthermore, its conclusion on the question whetihermlleged violation
was capable of falling within Turkish jurisdictiaelied on both grounds
equally (8 63):

“In this connection the respondent Government haeknowledged that the
applicant's loss of control of her property stemms1f the occupation of the northern
part of Cyprus by Turkish troops and the establishimthere of the 'TRNC'
Furthermore, it has not been disputed that thei@yl was prevented by Turkish
troops from gaining access to her property.”
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In the Court's subsequent case-law, the two prie€ipad continued to
be placed side-by-side (s&ankovi 88 69-73;lssa 88 69-71(both cited
above);Andreou v. Turkeydec.), no. 45653/99, 2 June 20@&&lomou and
Others v. Turkeyno. 36832/97, 88 44-45, 24 June 2008). There meas
precedent of the Court to suggest that “State agetttority” jurisdiction
was inapt as a means of analysing direct actionmitiyary State agents
exercising authority.

123. The applicants argued that their dead fam&mbers fell within
the United Kingdom's jurisdiction under the “Stasgent authority”
principle. The Government had accepted, in respktite sixth applicant's
son, that the exercise of authority and controBlogish military personnel
in Irag was capable of engaging the United Kingdomxtra-territorial
jurisdiction. However, jurisdiction in extra-tewriial detention cases did not
rest on the idea of a military prison as a quasittgial enclave.
Jurisdiction in respect of the sixth applicant's 8@uld equally have arisen
had he been tortured and killed while under arae¢sthe hotel where he
worked or in a locked army vehicle parked outsMereover, the authority
and control exercised by military personnel was lmoited in principle to
actions as custodians, even if the arrest and tietenf persons outside
State territory could be seen as a classic instah&¢ate agent authority (as
was argued by the respondent GovernmenBaitkové, cited above, § 37).

124. The applicants submitted that the deceaskdives of all six
applicants fell within United Kingdom jurisdictidoy virtue of the authority
and control exercised over them by United KingdotateS agents. They
emphasised that British armed forces had respaditgifar public order in
Irag, maintaining the safety and security of loc&ilians and supporting
the civil administration. In performing these funais, the British armed
forces were operating within the wider context loé tUnited Kingdom's
occupation of South East Iraq. The control and @itthwas also exercised
through CPA South Regional Office, which was stafieimarily by British
personnel. The individuals killed were civilianswtom the British armed
forces owed the duty of safety and security. Theas thus a particular
relationship of authority and control between tb&diers and the civilians
killed. To find that these individuals fell withithe authority of the United
Kingdom armed forces would not require the acceggarof the
impact-based approach to jurisdiction which wasateid inBankovié (cited
above) but would instead rest on a particular relationssfimuthority and
control. In the alternative, the applicants argtieat, at least in respect of
the deceased relatives of the second, fourth, &ftd sixth applicants, the
British soldiers exercised sufficient authority awcdntrol to bring the
victims within the United Kingdom's jurisdiction.

125. The applicants further contended that the@ddrelatives fell within
United Kingdom jurisdiction because, at the relévéme, the United
Kingdom was in effective control of South East Irétqwas their case that
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where, as a matter of international law, territeis occupied by a State as
an Occupying Power, because that territory wasadlgtplaced under the
authority of that State's hostile army (see Artield of the Hague
Regulations: paragraph 89 above), that was suffici®o constitute
extra-territorial jurisdiction under Article 1 ofhé Convention. This
consequence of belligerent occupation reflected thgproach in
international law, both as regards extra-terriforjarisdiction and
extra-territorial application of human rights based‘jurisdiction”.

126. They rejected the idea that the “effectivatad of an area” basis
of jurisdiction could apply only within the Convémm legal space.
Furthermore, they reasoned that to require a &tad®ert complete control,
similar to that exercised within its own territosypuld lead to the perverse
position whereby facts disclosing a violation ok tiRonvention would,
instead of entitling the victim to a remedy, forhetevidential basis for a
finding that the State did not exercise jurisdicti®imilarly, defining the
existence of control over an area by referenceotaptnumbers alone would
be uncertain, allow evasion of responsibility amdnpote arbitrariness. The
application of the Convention should influence thaetions of the
Contracting States, prompting careful consideratibmilitary intervention
and ensuring sufficient troop numbers to meetntsernational obligations.
The applicants endorsed the approach suggesteedigySLJ in the Court
of Appeal (see paragraph 80 above), that a Comgp@&tate in military
occupation was under a duty to do everything pésdib keep order and
protect essential civil rights. While the Court'ase-law (the northern
Cyprus cases antlascu, cited above) included details of numbers of
military personnel deployed, this was relevant sbaklishing whether a
territory had actually been placed under the aitthof a hostile army, in
cases where the respondent States (Turkey and aRudsmnied being in
occupation. Where, as in the present case, themdspt State accepted that
it was in occupation of the territory, such an assgent was unnecessary.

127. The applicants argued that the duty on ammdng State under
international humanitarian law to apply the dontesdiw of the territorial
State and not to impose its own law could not eElus evade jurisdiction
under the Convention, since the “effective conwblan area” basis of
jurisdiction applied also to unlawful occupationhe€ly referred to the
judgment of the International Court of JusticeArmed Activities on the
Territory of the Congand its Advisory Opinioh.egal Consequences of the
Construction of a Wall in the Occupied Palestinidrerritory (see
paragraphs 90-91 above), where the Internationaft@d Justice found that
the occupying State was under a duty to apply matwnal human rights
law. The clear principle emerging from these casas that belligerent
occupation in international law was a basis for tlezognition of
extra-territorial human rights jurisdiction.
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iii. The third parties

128. The interveners (see paragraph 6 above) esigglda that the
Convention was adopted in the aftermath of the tsven Europe of the
1930s and 1940s, when appalling human rights abuees carried out by
military forces in occupied territories. It was amceivable that the drafters
of the Convention should have considered that th®spective
responsibilities of States should be confined tolations perpetrated on
their own territories. Moreover, public internatediaw required that the
concept of “jurisdiction” be interpreted in thehigof the object and purpose
of the particular treaty. The Court had repeateddd regard to the
Convention's special character as an instrumertidoran rights protection.
It was relevant that one of the guiding principlegler international human
rights law, which had been applied by the Unitedicd®s Human Rights
Committee and the International Court of Justiceemvitonsidering the
conduct of States outside their territory, was theed to avoid
unconscionable double standards, by allowing aeStat perpetrate
violations on foreign territory which would not lpermitted on its own
territory.

129. The interveners further emphasised that & aaommon ground
between the international and regional courts amddn rights bodies that,
when determining whether the acts or omissions 8fade's agents abroad
fall within its “jurisdiction”, regard must be had the existence of control,
authority or power of that State over the individiraquestion. When the
agents of the State exercised such control, adyhori power over an
individual outside its territory, that State's gjaliion to respect human rights
continued. This was a factual test, to be deterchiwgh regard to the
circumstances of the particular act or omissionhef State agents. Certain
situations, such as military occupations, createdreng presumption that
individuals were under the control, authority orweo of the occupying
State. Indeed, one principle which emerged from ¢hse-law of the
International Court of Justideter alia (see paragraphs 90-91 above), was
that once a situation was qualified as an occupatiithin the meaning of
international humanitarian law, there was a stromgsumption of
“jurisdiction” for the purposes of the applicatiohhuman rights law.

(b) The Court's assessment

(i) General principles relevant to jurisdiction der Article 1 of the Convention
130. Article 1 of the Convention reads as follows:

“The High Contracting Parties shall secure to ewaeywithin their jurisdiction the
rights and freedoms defined in Section | of [theh@ention.”

As provided by this Article, the engagement undeamaby a Contracting
State is confined to “securing”r€connaitré in the French text) the listed
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rights and freedoms to persons within its own Ydittion” (seeSoering
v. the United Kingdom7 July 1989, § 86, Series A no. 1@&ankové and
Others v. Belgium and Other§GC] (dec.), no. 52207/99, § 66,
ECHR 2001- XlI). “Jurisdiction” under Article 1 ia threshold criterion.
The exercise of jurisdiction is a necessary coodifor a Contracting State
to be able to be held responsible for acts or aomssmputable to it which
give rise to an allegation of the infringementights and freedoms set forth
in the Convention (sedascu and Others v. Moldova and Rus$@C],
no. 48787/99, § 311, ECHR 2004-VIl).

(o) The territorial principle

131. A State's jurisdictional competence undernchatl is primarily
territorial (seeSoering,cited above, 8§ 86Bankové, cited above, 88 61
and 67;llascu, cited above, § 312). Jurisdiction is presumed texercised
normally throughout the State's territorflagcu, cited above, § 312;
Assanidze v. GeorgidGC], no. 71503/01, §8 139, ECHR 2004-I).
Conversely, acts of the Contracting States perfdrroe producing effects,
outside their territories can constitute an exerasjurisdiction within the
meaning of Article 1 only in exceptional casd®alfkové, cited above,
8 67).

132. To date, the Court in its case-law has reisedna number of
exceptional circumstances capable of giving risetlie exercise of
jurisdiction by a Contracting State outside its awrritorial boundaries. In
each case, the question whether exceptional citeunmss exist which
require and justify a finding by the Court that tBéate was exercising
jurisdiction extra-territorially must be determinedth reference to the
particular facts.

(B) State agent authority and control

133. The Court has recognised in its case-law #saan exception to the
principle of territoriality, a Contracting Statgigisdiction under Article 1
may extend to acts of its authorities which prodeffects outside its own
territory (seeDrozd and Janousek v. France and Spgimlgment of
26 June 1992, Series A no. 240, 8§ @bjzidou v. Turkey(preliminary
objections), 23 March 1995, § 62, Series A no. 3ldizidou v. Turkey
(merits), 18 December 1996, § SReports of Judgments and Decisions
1996-VI; andBankové, cited abovef9). The statement of principle, as it
appears irbrozd and Janousednd the other cases just cited, is very broad:
the Court states merely that the Contracting Pargsponsibility “can be
involved” in these circumstances. It is necessaryexamine the Court's
case-law to identify the defining principles.

134. First, it is clear that the acts of diplomaticd consular agents, who
are present on foreign territory in accordance wjlovisions of
international law, may amount to an exercise ofsfliction when these
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agents exert authority and control over oth&ankové, cited above§ 73;
see alsoX v. Federal Republic of Germanyo. 1611/62, Commission
decision of 25 September 1965, Yearbook of the i@an Convention on
Human Rights, vol. 8, pp. 158 and 16¥; v. the United Kingdom
no. 7547/76, Commission decision of 15 Decembei7 19/ v. Denmark
no. 17392/90, Commission decision of 14 Octobei3).99

135. Secondly, the Court has recognised the eseeqfi extra-territorial
jurisdiction by a Contracting State when, throulgl tonsent, invitation or
acquiescence of the Government of that territdrgxercises all or some of
the public powers normally to be exercised by thavernment Bankove,
cited above, 8§ 71). Thus where, in accordance wigtom, treaty or other
agreement, authorities of the Contracting Stateycaut executive or
judicial functions on the territory of another ®tathe Contracting State
may be responsible for breaches of the Conventiereby incurred, as long
as the acts in question are attributable to iterathan to the territorial State
(seeDrozd and Janousekited aboveGentilhomme and Others v. France
nos. 48205/99, 48207/99 and 48209/99, judgmen#idfldy 2002;and also
X and Y v. Switzerlandnos. 7289/75 and 7349/76, Commission's
admissibility decision of 14 July 1977, DR 9, p)57

136. In addition, the Court's case-law demonstrateat, in certain
circumstances, the use of force by a State's agmegting outside its
territory may bring the individual thereby broughtder the control of the
State's authorities into the State's Article 1gdiction. This principle has
been applied where an individual is taken into ¢betody of State agents
abroad. For example, i®calan v. Turkey[GC], no. 46221/99, § 91,
ECHR 2005-1V, the Court held that “directly aftezibg handed over to the
Turkish officials by the Kenyan officials, the aaint was effectively
under Turkish authority and therefore within theigdiction' of that State
for the purposes of Article 1 of the Conventionemthough in this instance
Turkey exercised its authority outside its tergtorin Issa and Others
v. Turkey no. 31821/96, 16 November 2004, the Court indatahat, had it
been established that Turkish soldiers had takemapiplicants’ relatives into
custody in Northern Iraqg, taken them to a nearbyea@nd executed them,
the deceased would have been within Turkish jutgh by virtue of the
soldiers' authority and control over them.ARSaadoon and Mufdhi v. the
United Kingdom(dec.), no. 61498/08, 88 86-89, 30 June 2009, thertC
held that two Iragi nationals detained in Britistmtrolled military prisons
in Iraq fell within the jurisdiction of the Unitelingdom, since the United
Kingdom exercised total and exclusive control otte prisons and the
individuals detained in them. Finally, Medvedyev and Others France
[GC], no. 3394/03, § 67, ECHR 2010-..., the Cowildrthat the applicants
were within French jurisdiction by virtue of theezgise by French agents of
full and exclusive control over a ship and its cri}am the time of its
interception in international waters. The Courteslonot consider that



AL-SKEINI AND OTHERS v. THE UNITED KINGDOM JUDGMENT 59

jurisdiction in the above cases arose solely frbendontrol exercised by the
Contracting State over the buildings, aircraft dripsin which the
individuals were held. What is decisive in suchesas the exercise of
physical power and control over the person in qoest

137. It is clear that, whenever the State throiighagents exercises
control and authority over an individual, and thussdiction, the State is
under an obligation under Article 1 to secure tat timdividual the rights
and freedoms under Section 1 of the Convention dnatrelevant to the
situation of that individual. In this sense, theref the Convention rights
can be “divided and tailored” (compaBankové, cited above, § 75).

(y) Effective control over an area

138. Another exception to the principle that jditsion under Article 1
is limited to a State's own territory occurs whas.a consequence of lawful
or unlawful military action, a Contracting Stateeesises effective control
of an area outside that national territory. Thagaltion to secure, in such an
area, the rights and freedoms set out in the Cdmorenderives from the
fact of such control, whether it be exercised diyecthrough the
Contracting State's own armed forces, or througlkubordinate local
administration l(oizidou(preliminary objections), cited above, 8§ &prus
v. Turkey[GC], no. 25781/94, § 76, ECHR 2001-IBankové, cited above,
8 70;llascu, cited above§§ 314-316) oizidou(merits), cited above, § 52).
Where the fact of such domination over the teryiigrestablished, it is not
necessary to determine whether the Contractinge Staercises detailed
control over the policies and actions of the sulvate local administration.
The fact that the local administration survivesaagsult of the Contracting
State's military and other support entails thateéStaresponsibility for its
policies and actions. The controlling State has tégponsibility under
Article 1 to secure, within the area under its colntthe entire range of
substantive rights set out in the Convention amms$ehadditional Protocols
which it has ratified. It will be liable for any ofations of those rights
(Cyprus v. Turkeycited above, 88 76-77).

139. It is a question of fact whether a ContrartiBtate exercises
effective control over an area outside its ownit@y. In determining
whether effective control exists, the Court willrparily have reference to
the strength of the State's military presence i@ #nea (sed.oizidou
(merits), cited above, 88 16 and S@scu, cited above, § 387). Other
indicators may also be relevant, such as the extemthich its military,
economic and political support for the local suliate administration
provides it with influence and control over the ioeg (seellascu, cited
above, 88 388-394).

140. The “effective control” principle of jurisdion set out above does
not replace the system of declarations under A&t of the Convention
(formerly Article 63) which the States decided, wherafting the
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Convention, to apply to territories overseas foosginternational relations
they were responsible. Article 56 § 1 provides aimaism whereby any
State may decide to extend the application of tbevention, “with due
regard ... to local requirements,” to all or anytlo¢ territories for whose
international relations it is responsible. The teqse of this mechanism,
which was included in the Convention for historicahsons, cannot be
interpreted in present conditions as limiting theome of the term
“jurisdiction” in Article 1. The situations coverday the “effective control”
principle are clearly separate and distinct fromcuwnstances where a
Contracting State has not, through a declaratiateuArticle 56, extended
the Convention or any of its Protocols to an ovassterritory for whose
international relations it is responsible (sd@izidou (preliminary
objections), cited above, 88 86-89 a@udark Fishing Ltd v. the United
Kingdom(dec.), no. 15305/06, ECHR 2006-...).

(8) The Convention legal space=§pace juridiqug

141. The Convention is a constitutional instrumehEuropean public
order (sed.oizidou v. Turkeypreliminary objections), cited above, § 75).
It does not govern the actions of States not Pattiat, nor does it purport
to be a means of requiring the Contracting StateBnpose Convention
standards on other States (S&ering cited above, 8§ 86).

142. The Court has emphasised that, where thetotgrrof one
Convention State is occupied by the armed forcemother, the occupying
State should in principle be held accountable urtder Convention for
breaches of human rights within the occupied tawyijt because to hold
otherwise would be to deprive the population of tiearitory of the rights
and freedoms hitherto enjoyed and would result‘vaauum” of protection
within the “Convention legal space” (sé®izidou (merits), cited above,
§78; Bankové, cited above, § 80). However, the importance ofldistaing
the occupying State's jurisdiction in such casessdwt implya contrarig
that jurisdiction under Article 1 of the Conventioan never exist outside
the territory covered by the Council of Europe MemBtates. The Court
has not in its case-law applied any such restric{igee amongst other
examplesOcalan, Issa, Al-Saadoon and Mufdhi, MedvedyalV, cited
above).

(i) Application of these principles to the facisthe case

143. In determining whether the United Kingdom adsdiction over
any of the applicants' relatives when they died,Glourt takes as its starting
point that, on 20 March 2003, the United Kingdometiner with the United
States of America and their coalition partnersotigh their armed forces,
entered Iraq with the aim of displacing the Ba'eggime then in power.
This aim was achieved by 1 May 2003, when majorlmtroperations were
declared to be complete and the United States ladJnited Kingdom
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became Occupying Powers within the meaning of k4@ of the Hague
Regulations (see paragraph 89 above).

144. As explained in the letter dated 8 May 2088t Jointly by the
Permanent Representatives of the United KingdomtlamdUnited States to
the President of the United Nations Security Cdu(s@e paragraph 11
above), the United States and the United Kingdoavirtg displaced the
previous regime, created the Coalition ProvisiofAathority “to exercise
powers of government temporarily”. One of the pavef government
specifically referred to in the letter of 8 May @ be exercised by the
United States and the United Kingdom through thali@on Provisional
Authority was the provision of security in Iraqcliading the maintenance
of civil law and order. The letter further statéat “The United States, the
United Kingdom and Coalition partners, working tiigb the Coalition
Provisional Authority, shalinter alia, provide for security in and for the
provisional administration of Iraq, including by assuming immediate
control of Iraqi institutions responsible for maliy and security matters”.

145. In its first legislative act, CPA Regulatidio. 1 of 16 May 2003,
the Coalition Provisional Authority declared thiatvould “exercise powers
of government temporarily in order to provide fohet effective
administration of Iraq during the period of trarmsial administration, to
restore conditions of security and stability .s&¢ paragraph 12 above).

146. The contents of the letter of 8 May 2003 weoted by the Security
Council in Resolution 1483, adopted on 22 May 2008s Resolutiorgave
further recognition to the security role which hbden assumed by the
United States and the United Kingdom when, in paaly 4, it called upon
the Occupying Powers “to promote the welfare of tlagi people through
the effective administration of the territory, inding in particular working
towards the restoration of conditions of securitpd astability ...”
(see paragraph 14 above).

147. During this period the United Kingdom had coamd of the
military division Multinational Division (South E8s which included the
province of Al-Basrah, where the applicants' rgksi died. From 1 May
2003 onwards the British forces in Al-Basrah toasponsibility for
maintaining security and supporting the civil adistiration. Among the
United Kingdom's security tasks were patrols, astesanti-terrorist
operations, policing of civil demonstrations, priien of essential utilities
and infrastructure and protecting police statieee (paragraph 21 above).

148. In July 2003 the Governing Council of Iragswestablished. The
Coalition Provisional Authority remained in powatthough it was required
to consult with the Governing Council (see paragrdd above). In
Resolution 1511, adopted on 16 October 2003, theetdiNations Security
Council underscored the temporary nature of theose by the Coalition
Provisional Authority of the authorities and resgibilities set out in
Resolution 1483. It also authorised “a multinatiof@ce under unified
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command to take all necessary measures to cordribuhe maintenance of
security and stability in Iraq” (see paragraph b®we). United Nations
Security Council Resolution 1546, adopted on 8 0@, endorsed “the
formation of a sovereign Interim Government of Itagvhich will assume
full responsibility and authority by 30 June 20@t §overning Iraq” (see
paragraph 18 above). In the event, the occupataredo an end on 28 June
2004, when full authority for governing Iraq pasdedthe Interim Iraqi
Government from the Coalition Provisional Authorityhich then ceased to
exist (see paragraph 19 above).

(iii) Conclusion as regards jurisdiction

149. It can be seen, therefore, that followingrémaoval from power of
the Ba'ath regime and until the accession of therim Government, the
United Kingdom (together with the United Statesjumsed in Iraq the
exercise of some of the public powers normally ® dxercised by a
sovereign government. In particular, the Uniteddgéiom assumed authority
and responsibility for the maintenance of secuiitySouth East Iraqg.
In these exceptional circumstances, the Court densithat the United
Kingdom, through its soldiers engaged in securipgrations in Basrah
during the period in question, exercised authortyd control over
individuals killed in the course of such securipecations, so as to establish
a jurisdictional link between the deceased anduhied Kingdom for the
purposes of Article 1 of the Convention.

150. Against this background, the Court recal the deaths at issue in
the present case occurred during the relevantgbehe fifth applicant's son
died on 8 May 2003; the first and fourth applicabtsthers died in August
2003; the sixth applicant's son died in SeptembB@&32and the spouses of
the second and third applicants died in Novemb&32 is not disputed
that the deaths of the first, second, fourth, fétid sixth applicants' relatives
were caused by the acts of British soldiers durthg course of or
contiguous to security operations carried out bitidr forces in various
parts of Basrah City. It follows that in all thesases there was a
jurisdictional link for the purposes of Article T the Convention between
the United Kingdom and the deceased. The thirdiegqutls wife was killed
during an exchange of fire between a patrol of iritsoldiers and
unidentified gunmen and it is not known which sfded the fatal bullet.
The Court considers that, since the death occunréae course of a United
Kingdom security operation, when British soldiessrzd out a patrol in the
vicinity of the applicant's home and joined in tta¢al exchange of fire,
there was a jurisdictional link between the Unitéthgdom and this
deceased also.



AL-SKEINI AND OTHERS v. THE UNITED KINGDOM JUDGMENT 63

2. Alleged breach of the investigative duty unieicle 2

151. The applicants did not complain before thar€Cof any substantive
breach of the right to life under Article 2. Instiedney complained that the
Government had not fulfilled its procedural dutydarry out an effective
investigation into the killings.

Article 2 of the Convention provides as follows:

“1. Everyone's right to life shall be protected law. No one shall be deprived of
his life intentionally save in the execution of entence of a court following his
conviction of a crime for which this penalty is pided by law.

2. Deprivation of life shall not be regarded aflidted in contravention of this
article when it results from the use of force whichno more than absolutely
necessary:

(a) in defence of any person from unlawful violenc

(b) in order to effect a lawful arrest or to pret/¢he escape of a person lawfully
detained,;

(c) in action lawfully taken for the purpose ofedjing a riot or insurrection.”
(&) The parties' arguments

(i) The Government

152. The Government reasoned that the procedutgluwhder Article 2
had to be interpreted in harmony with the releyamiciples of international
law. Moreover, any implied duty should not be ipteted in such a way as
to place an impossible or disproportionate burderacContracting State.
The United Kingdom did not have full control oveetterritory of Iraq and,
in particular, did not have legislative, administra or judicial competence.
If the investigative duty were to apply extra-temally, it had to take
account of these circumstances, and also of thg @édficult security
conditions in which British personnel were opergtin

153. The Government accepted that the investigsiiiato the deaths of
the first, second and third applicants' relativesrenv not sufficiently
independent for the purposes of Article 2, since each case the
investigation was carried out solely by the ComnagdOfficers of the
soldiers alleged to be responsible. However, thegnstted that the
investigations carried out in respect of the fouathd fifth applicants
complied with Article 2. Nor had there been any lation of the
investigative duty in respect of the sixth applicandeed, he did not allege
that the investigation in his case had failed tmply with Article 2.

154. The Government emphasised, generally, tratRbyal Military
Police investigators were institutionally indepemidef the armed forces.
They submitted that the Court of Appeal had beerecbin concluding that
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the Special Investigation Branch of the Royal Miljt Police was capable
of conducting independent investigations (see papyg 82 above),
although Brooke LJ had also commented that the aédshvestigating loss
of life “must be completely taken away from theitaily chain of command
and vested in the [Royal Military Police]”. The eabf the military chain of
command in notifying the Special Investigations riéfa of an incident
requiring investigation, and its subsequent role referring cases
investigated by Special Investigation Branch to theny Prosecuting
Authority did not, however, mean that those ingsibns lacked
independence as required by Articles 2 or 3 (Geeper v. the United
Kingdom [GC], 88 108-115, no. 48843/99, ECHR 2003-XMcKerr
v. the United Kingdomno. 28883/95, ECHR 2001-1IPaul and Audrey
Edwards v. the United Kingdgmo. 46477/99, ECHR 2002-11). The Army
Prosecuting Authority was staffed by legally quetif officers. It was
wholly independent from the military chain of conmdain relation to its
prosecuting function. Its independence had beewogresed by the Court in
Cooper(cited above).

155. The Government pointed out that an investgainto the fourth
applicant's brother's death was commenced by tleei&8plnvestigation
Branch on 29 August 2003, five days after the shgodn 14 August. The
Special Investigation Branch recovered fragmentbufets, empty bullet
cases, the vehicle and digital photographs of teme They interviewed
the doctors who treated the deceased and tookhsats. Nine military
witnesses involved in the incident were interviewsstd had statements
taken and four further witnesses were interviewatlhad no evidence to
offer. The investigation was discontinued on 17 tSayber 2003 after the
Brigade Commander expressed the view that the stigpéll within the
Rules of Engagement and was lawful. However, thegsae to discontinue
was taken by a Special Investigation Branch semwoestigating officer,
who was independent of the military chain of comchahhe investigation
was reopened on 7 June 2004 and completed on 3ribece2004, despite
the difficult security conditions in Iraq at thatme. The case was then
referred to the Army Prosecuting Authority, whickc@tled not to bring
criminal charges as there was no realistic prospégproving that the
soldier who shot the fourth applicant's brother had been acting in
self-defence. The Attorney-General was notified dred decided not to
exercise his jurisdiction to order a prosecution. the Government's
submission, the investigation was effective, int thadentified the person
responsible for the death and established thalathe governing the use of
force had been followed. The investigation was omably prompt, in
particular when regard was had to the extremecditfy of investigating in
the extra-territorial context. If the halting ofethnitial investigation gave
rise to any lack of independence, this was curedth® subsequent
investigation and the involvement of the Army Pmsgag Authority and



AL-SKEINI AND OTHERS v. THE UNITED KINGDOM JUDGMENT 65

the Attorney-General (seé&ul v. Turkey 88 92-95, no. 22676/93,
14 December 2000; see alsttCann and Others v. the United Kingdom
27 September 1995, 88 157 and 162-164, Series B2%).

156. The Government submitted that there was idegege, in the fifth
applicant's case, that the military chain of comdhamerfered with the
Special Investigations Branch investigation so as cbmpromise its
independence. On the contrary, after receivinginkiestigation report the
military chain of command referred the case to Areny Prosecuting
Authority who in turn referred it for independentnainal trial. There was
no undue delay in the investigation, in particukaving regard to the
difficulties faced by United Kingdom investigatarsestigating an incident
which took place in Iraq eight days after the cessaof major combat
operations. The fifth applicant was fully and sti#fntly involved in the
investigation. His participation culminated in thgnited Kingdom
authorities flying him to England so that he coattend the court-martial
and give evidence. In addition to the Special Itigaton Branch
investigation and the criminal proceedings agaimstfour soldiers, the fifth
applicant brought civil proceedings in the Uniteshg@ddom domestic courts,
claiming damages for battery and assault, negligea misfeasance in
public office. In those proceedings he gave an @aatof his son's death and
the investigation which followed it. The proceedingere settled when the
Ministry of Defence admitted liability and agreem gay GBP 115,000 by
way of compensation. Moreover, on 20 February 200gor General
Cubitt wrote to the fifth applicant and formallya@pgised on behalf of the
British Army for its role in the death of his sdn.these circumstances, the
fifth applicant could no longer claim to be a vmtiof a violation of the
Convention within the meaning of Article 34. Funther in the alternative,
it was no longer justified to continue the examwmmatof the application
(Article 37 § 1(c) of the Convention).

157. The Government further emphasised that tkin sipplicant had
expressly confirmed that he did not claim before tGourt that the
Government had violated his Convention rights. Thftected the fact that,
in relation to his son's death, there had beena (L)l investigation by the
Special Investigation Branch, leading to the bmggbf criminal charges
against six soldiers, one of whom was convicted; qi2il proceedings
brought by the applicant, which were settled when@overnment admitted
liability for the mistreatment and death of the laggnt's son and paid
damages of GBP 575,000; (3) a formal public ackedgtément by the
Government of the breach of the applicant's sagigs under Articles 2 and
3; (4) the judicial review proceedings, in whicle thpplicant complained of
a breach of his procedural rights under Articlemn® 3 and in which it was
agreed by the parties and ordered by the HousewfsLthat the question
whether there had been a breach of the procedbitajation should be
remitted to the Divisional Court; (5) a public ingy which was ongoing.
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In these circumstances, the applicant could nodortaim to be a victim
for the purposes of Article 34 of the Convention.

(i) The applicants

158. The applicants emphasised that the Courte-leav regarding
south-eastern Turkey demonstrated that the proakduty under Article 2
was not modified by reference to security problema conflict zone. The
same principle had to apply in relation to anyrafieby the Government to
rely on either the security situation or the lackndrastructure and facilities
in Irag. The United Kingdom was aware, or shouldenbeen aware, prior
to the invasion and during the subsequent occupatibthe difficulties it
would encounter. Its shortcomings in making pransior those difficulties
could not exonerate it from the failure to complghathe investigative duty.

159. They submitted that the United Kingdom hadeda in its
procedural duty as regards the first, second, thfolrth and fifth
applicants. The Royal Military Police was an elemaithe British Army
and was not, in either institutional or practicains, independent from the
military chain of command. The Army units exercisashtrol over it in
matters relating to safety and logistical suppottilst in theatre. Its
involvement in incidents was wholly dependent omeguest from the
military unit in question, as was illustrated bye tfourth applicant's case,
where the Special Investigation Branch responsesi@sl down upon the
instruction of the Commanding Officer. The Royallibry Police appeared
to have been wholly dependent on the military chaincommand for
information about incidents. If it produced a repadhis was given to the
military chain of command, which decided whetherfeovard it to the
Army Prosecuting Authority. The inadequacies witkine Royal Military
Police, regarding both lack of resources and indéeece, were noted by
the Court of Appeal and by the Aitken Report.

160. The applicants pointed out that the Speciakdtigation Branch
investigation into the fourth applicant's case baén discontinued at the
request of the military chain of command. The fartmvestigatory phase,
re-opened as a result of litigation in the domesbarts, was similarly
deficient, given the lack of independence of theectd Investigation
Branch and the extreme delay in interviewing thmerfand securing other
key evidence. In the fifth applicant's case, theegtigation was initiated at
the repeated urging of the family, after considkraibstruction and delay
on the part of the British authorities. The invgators were not independent
from the military chain of command and the victinignily were not
sufficiently involved. The applicants contended ttihe Government's
objection that the fifth applicant lacked victinatts should be rejected. The
court-martial proceedings and the compensation hd heceived in
settlement of the civil proceedings were inadeqt@atatisfy the procedural
requirement under Article 2. In contrast, the siapplicant did not claim
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still to be a victim of the violation of his proaa@l rights under Articles 2
and 3.

(b) The Court's assessment

(i) General principles

161. The Court is conscious that the deaths irpthsent case occurred
in Basrah City in South East Iraq in the aftermaitithe invasion, during a
period when crime and violence were endemic. Algfomajor combat
operations had ceased on 1 May 2003, the Coalitares in South East
Iraq, including British soldiers and military paticwere the target of over a
thousand violent attacks in the subsequent 13 rsomthtandem with the
security problems, there were serious breakdownstha civilian
infrastructure, including the law enforcement amighmal justice systems
(see paragraphs 22-23 above; see also the findirthe Court of Appeal at
paragraph 80 above).

162. While remaining fully aware of this contettie Court's approach
must be guided by the knowledge that the object pugose of the
Convention as an instrument for the protectionnalividual human beings
requires that its provisions be interpreted andlieppso as to make its
safeguards practical and effective. Article 2, viahprotects the right to life
and sets out the circumstances when deprivatiolifeoinay be justified,
ranks as one of the most fundamental provisionghe Convention.
No derogation from it is permitted under Article, I'8xcept in respect of
deaths resulting from lawful acts of war”. Articecovers both intentional
killing and also the situations in which it is petted to use force which
may result, as an unintended outcome, in the dafioiv of life. Any use of
force must be no more than “absolutely necessamy'tife achievement of
one or more of the purposes set out in sub-parbgrdp) to (c) (see
McCann and Others v. the United Kingdo27 September 1995,
88 146-148, Series A no. 324).

163. The general legal prohibition of arbitrarylikg by agents of the
State would be ineffective in practice if there st&d no procedure for
reviewing the lawfulness of the use of lethal fobgeState authorities. The
obligation to protect the right to life under thgovision, read in
conjunction with the State's general duty underchatl of the Convention
to “secure to everyone within their jurisdictionetlights and freedoms
defined in [the] Convention”, requires by implicati that there should be
some form of effective official investigation whemdividuals have been
killed as a result of the use of force Imyter alios agents of the State (see
McCann,cited above, § 161). The essential purpose of andhvestigation
Is to secure the effective implementation of thendstic laws safeguarding
the right to life and, in those cases involvingt&tagents or bodies, to
ensure their accountability for deaths occurringlamtheir responsibility
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(seeNachova and Others v. Bulgar{&C], nos. 43577/98 and 43579/98,
§ 110, ECHR 2005-VIl). However, the investigatidmosld also be broad
enough to permit the investigating authoritiesaketinto consideration not
only the actions of the State agents who direcsigdulethal force but also
all the surrounding circumstances, including sudcttens as the planning
and control of the operations in question, wheig inecessary in order to
determine whether the State complied with its @tian under Article 2 to
protect life (see, by implicatiolMcCann and Others;ited above, 88 150
and 162;Hugh Jordan v. the United Kingdommo. 24746/94, § 128,
ECHR2001-IIl (extracts)McKerr, cited above, 88 143 and 18hanaghan
v. the United Kingdomno. 37715/97, 88 100-125, 4 May 20Fnucane
v. the United Kingdomno. 29178/95, 88 77-78, ECHR 2003-VIlI,
Nachova,cited above, 88 114-115; and alsoutatis mutandis, Tzekov
v. Bulgaria no. 45500/99, § 71, 23 February 2006).

164. The Court has held that the procedural otiigaunder Article 2
continues to apply in difficult security conditignacluding in a context of
armed conflict (see, amongst other exampBgec v. Turkey27 July 1998,
§ 81,Reports of Judgments and Decisidi®®98-1V; Ergi v. Turkey 28 July
1998, 88 79 and 8Reports1998-1V; Ahmet Ozkan and Others v. Turkey
no. 21689/93, 88 85-90 and 309-320 and 326-330pkl R004; Isayeva
v. Russia no. 57950/00, 88 180 and 210, 24 February 20Cinlibas
v. Turkey no. 32444/96, 88 39-51, 8 December 2005). Itaarcthat where
the death to be investigated under Article 2 ocdargircumstances of
generalised violence, armed conflict or insurgembgtacles may be placed
in the way of investigators and, as the United dieti Special Rapporteur
has also observed (see paragraph 93 above), ocencogistraints may
compel the use of less effective measures of ilgad&in or may cause an
investigation to be delayed (see, for exampBazorkina v. Russja
no. 69481/01, 8 121, 27 July 2006). Nonetheless, dhligation under
Article 2 to safeguard life entails that, even ifficult security conditions,
all reasonable steps must be taken to ensure theffective, independent
investigation is conducted into alleged breacheshefright to life (see,
amongst many other example&aya v. Turkey 19 February 1998,
88 86-92,Reports of Judgments and Decisidt398-I; Ergi, cited above,
88 82-85; Tanrikulu v. Turkey [GC], no. 23763/94, 88 101-110,
ECHR 1999-1V; Khashiyev and Akayeva v. Russiaos. 57942/00
and 57945/00, 88 156-166, 24 February 200fgyeva cited above,
8§ 215-224; Musayev and Others v. Russiaos. 57941/00, 58699/00
and 60403/00, 88 158-165, 26 July 2007).

165. What form of investigation will achieve tharposes of Article 2
may vary depending on the circumstances. Howevéatever mode is
employed, the authorities must act of their owniarobnce the matter has
come to their attention. They cannot leave it te thitiative of the
next-of-kin either to lodge a formal complaint ortbake responsibility for
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the conduct of any investigative procedures @&kmet Ozkan and Others
cited above, 8§ 31(sayeva cited above, § 210). Civil proceedings, which
are undertaken on the initiative of the next-of;kiot the authorities, and
which do not involve the identification or punishmieof any alleged
perpetrator, cannot be taken into account in tlsesssnent of the State's
compliance with its procedural obligations undertidde 2 of the
Convention (see, for exampldugh Jordan cited above, § 141). Moreover,
the procedural obligation of the State under Aeti2l cannot be satisfied
merely by awarding damages (ddeKerr, cited above§ 121;Bazorkina,
cited above§ 117).

166. As stated above, the investigation must bectfe in the sense
that it is capable of leading to a determinationvbether the force used was
or was not justified in the circumstances and te itientification and
punishment of those responsible. This is not amgatbn of result, but of
means. The authorities must take the reasonaljje steilable to them to
secure the evidence concerning the incident, imctudter alia eye-witness
testimony, forensic evidence and, where appropriate autopsy which
provides a complete and accurate record of injay @& objective analysis
of clinical findings, including the cause of dea#iny deficiency in the
investigation which undermines its ability to edistbthe cause of death or
the person or persons responsible will risk falliagl of this standard (see
Ahmet Ozkan and Othersited above, § 31dsayeva cited above, § 212
and the cases cited therein).

167. For an investigation into alleged unlawfulikg by State agents to
be effective, it is necessary for the persons nesipte for and carrying out
the investigation to be independent from those icaged in the events. This
means not only a lack of hierarchical or institndbconnection but also a
practical independence (see, for examfleanaghancited above, § 104).
A requirement of promptness and reasonable expeadisi implicit in this
context. While there may be obstacles or diffi@dtivhich prevent progress
in an investigation in a particular situation, aompt response by the
authorities in investigating a use of lethal fornay generally be regarded
as essential in maintaining public confidence iairttadherence to the rule
of law and in preventing any appearance of collusio or tolerance of
unlawful acts. For the same reasons, there must fugficient element of
public scrutiny of the investigation or its resuitssecure accountability in
practice as well as in theory. The degree of pusdiwtiny required may
well vary from case to case. In all cases, howether victim's next-of-kin
must be involved in the procedure to the extenessary to safeguard his or
her legitimate interests (seAhmet Ozkan and Othersited above,
8§ 311-314jsayevacited above, 88 211-214 and the cases citedithere
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(i) Application of these principles to the factsthe case

168. The Court takes as its starting point thetgral problems caused
to the investigatory authorities by the fact the tUnited Kingdom was an
Occupying Power in a foreign and hostile regiothe immediate aftermath
of invasion and war. These practical problems ietlithe breakdown in
the civil infrastructure, leadinmter alia to shortages of local pathologists
and facilities for autopsies; the scope for lingaisand cultural
misunderstandings between the occupiers and tla papulation; and the
danger inherent in any activity in Iraq at that éimAs stated above, the
Court considers that in circumstances such as ttieserocedural duty
under Article 2 must be applied realistically, skeé account of specific
problems faced by investigators.

169. Nonetheless, the fact that the United Kingdeas in occupation
also entailed that, if any investigation into aetfegedly committed by
British soldiers was to be effective, it was paraely important that the
investigating authority was, and was seen to berainally independent
of the military chain of command.

170. It was not in issue in the first, second &mdth applicants’ cases
that their relatives were shot by British soldievdiose identities were
known. The question for investigation was whetimeeach case the soldier
fired in conformity with the Rules of Engagement.respect of the third
applicant, Article 2 required an investigation &te&tmine the circumstances
of the shooting, including whether appropriate stepre taken to safeguard
civilians in the vicinity. As regards the fifth dpgant's son, although the
Court has not been provided with the documentstinglato the
court-matrtial, it appears to have been acceptedhbadied of drowning.
It needed to be determined whether British soldiexd, as alleged, beaten
the boy and forced him into the water. In each @gewitness testimony
was crucial. It was therefore essential that, askfp after the event as
possible, the military witnesses, and in particule alleged perpetrators,
should have been questioned by an expert and filbjependent
investigator. Similarly, every effort should haveeln taken to identify Iraqi
eye witnesses and to persuade them that they wamtldlace themselves at
risk by coming forward and giving information anklat their evidence
would be treated seriously and acted upon withelayd

171. 1t is clear that the investigations into thlgooting of the first,
second and third applicants' relatives fell shdrtttee requirements of
Article 2, since the investigation process remairggdirely within the
military chain of command and was limited to takisigtements from the
soldiers involved. Moreover, the Government actieigtconclusion.

172. As regards the other applicants, althougretivas an investigation
by the Special Investigation Branch into the dedtihe fourth applicant's
brother and the fifth applicant's son, the Courtslaot consider that this
was sufficient to comply with the requirements atiédle 2. It is true that
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the Royal Military Police, including its Specialvigstigation Branch, had a
separate chain of command from the soldiers on ebmilty whom it was
required to investigate. However, as the domestiorts observed (see
paragraphs 77 and 82 above), the Special Invesiig&ranch was not,
during the relevant period, operationally indepenidizom the military
chain of command. It was generally for the Commagdfficer of the unit
involved in the incident to decide whether the $gddovestigation Branch
should be called in. If the Special Investigatiomf:h decided on its own
initiative to commence an investigation, this imgetion could be closed at
the request of the military chain of command, asagestrated in the fourth
applicant's case. On conclusion of a Special Iny&sbn Branch
investigation, the report was sent to the Commanddificer, who was
responsible for deciding whether or not the casmilshbe referred to the
prosecuting authority. The Court considers, in agrent with Brooke LJ
(see paragraph 82 above), that the fact that tkeei&dnvestigation Branch
was not “free to decide for itself when to startla®ase an investigation”
and did not report “in the first instance to therrf#d Prosecuting
Authority]” rather than to the military chain of monand, meant that it
could not be seen as sufficiently independent ftioensoldiers implicated in
the events to satisfy the requirements of Article 2

173. It follows that the initial investigation tthe shooting of the
fourth applicant's brother was flawed by the la¢knalependence of the
Special Investigation Branch officers. During thatial phase of the
investigation, material was collected from the scenf the shooting and
statements were taken from the soldiers presenteMer, Lance Corporal
S, the soldier who shot the applicant's brothers wat questioned by
Special Investigation Branch investigators duritngs tinitial phase. It
appears that the Special Investigation Branch vigered four Iraqi
witnesses, who may have included the neighbourspipécant believes to
have witnessed the shooting, but did not take rsiatés from them. In any
event, as a result of the lack of independence, itestigation was
terminated while still incomplete. It was subsedlyereopened, some nine
months later, and it would appear that forensitstegre carried out at that
stage on the material collected from the sceneludnoy the bullet
fragments and vehicle. The Special InvestigatioanBh report was sent to
the Commanding Officer, who decided to refer thsecéo the Army
Prosecuting Authority. The prosecutors took depwsit from the soldiers
who witnessed the incident and decided, havingntdkeher independent
legal advice, that there was no evidence that L&uareoral S had not acted
in legitimate self-defence. As previously stategk witness testimony was
central in this case, since the cause of the deathnot in dispute. The
Court considers that the long period of time thasvallowed to elapse
before Lance Corporal S was questioned about #hident, combined with
the delay in having a fully independent investigataerview the other
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military witnesses, entailed a high risk that tledence was contaminated
and unreliable by the time the Army Prosecutingh®uty came to consider
it. Moreover, it does not appear that any fullyapdndent investigator took
evidence from the Iraqgi neighbours who the appticd@ms witnessed the
shooting.

174. While there is no evidence that the militahain of command
attempted to intervene in the investigation inte fiith applicant's son's
death, the Court considers that the Special Inyastin Branch
investigators lacked independence for the reaseinsus above. In addition,
no explanation has been provided by the Governimermspect of the long
delay between the death and the court-martialpfiears that the delay
seriously undermined the effectiveness of the itigasBon, not least
because some of the soldiers accused of involveméehé incident were by
then untraceable (see, in this respect, the conamenhe Aitken Report,
paragraph 61 above). Moreover, the Court consittexsthe narrow focus
of the criminal proceedings against the accusediessl was inadequate to
satisfy the requirements of Article 2 in the partér circumstances of this
case. There appears to be at lgmsha facieevidence that the applicant's
son, a minor, was taken into the custody of Britsiidiers who were
assisting the Iraqgi police to take measures to @rdoting and that, as a
result of his mistreatment by the soldiers, he drmedv In these
circumstances, the Court considers that Article@uired an independent
examination, accessible to the victim's family aodthe public, of the
broader issues of State responsibility for the Rleancluding the
instructions, training and supervision given todsamis undertaking tasks
such as this in the aftermath of the invasion.

175. In the light of the foregoing, the Court doeg consider that the
procedural duty under Article 2 has been satisfredespect of the fifth
applicant. Although he has received a substantial 81 settlement of his
civil claim, together with an admission of liabylibn behalf of the Army,
there has never been a full and independent imat&in into the
circumstances of his son's death (see paragraplald®fe). It follows that
the fifth applicant can still claim to be a victimithin the meaning of
Article 34 and that the Government's preliminaryechbon regarding his
lack of victim status must be rejected.

176. In contrast, the Court notes that a full, ljgumquiry is nearing
completion into the circumstances of the sixth &gplt's son's death. In the
light of this inquiry, the Court notes that thethbapplicant accepts that he
is no longer a victim of any breach of the procetiwbligation under
Article 2. The Court therefore accepts the Govemtraebjection in respect
of the sixth applicant.

177. In conclusion, the Court finds a violationtbé procedural duty
under Article 2 of the Convention in respect of fivst, second, third,
fourth and fifth applicants.
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[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION

178. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

179. The first, second, third, fourth and fifthpipants asked the Court
to order the Government to carry out an ArticleoPapliant investigation
into their relatives' deaths. They also claimed GB®,000 each in
compensation for the distress they had sufferechusec of the United
Kingdom's failure to conduct a Convention-compliamvtestigation into the
deaths.

180. The Government pointed out that the Court remkatedly and
expressly refused to direct the State to carry atitesh investigation in
cases in which it had found a breach of the proaddluty under Article 2
(see for examplevarnava and Others v. TurkefcC], nos. 16064/90,
16065/90, 16066/90, 16068/90, 16069/90, 16070/80,71/90, 16072/90
and 16073/90, § 222, ECHR 2009-Ulku Ekinci v. Turkeyno. 27602/95,
§ 179, 16 July 200ZF-inucane,cited above, § 89). They further submitted
that a finding of a violation would be sufficienist satisfaction in the
circumstances. In the alternative, if the Courtidied to make an award, the
Government noted that the sum claimed by the agmtécwas higher than
generally awarded. They did not, however, proposam, leaving it to the
Court to decide on an equitable basis.

181. As regards the applicants' request concertagprovision of an
effective investigation, the Court reiterates treneral principle that the
respondent State remains free to choose the megnwhizh it will
discharge its legal obligation under Article 46tbé Convention, provided
that such means are compatible with the conclussehut in the Court's
judgment. Consequently it considers that in theg#i@ations it falls to the
Committee of Ministers acting under Article 46 dfet Convention to
address the issues as to what may be requiredaatigal terms by way of
compliance (se¥arnava.cited above, § 222 and the cases cited therein).

182. As regards the claim for monetary compensatize Court recalls
that it is not its role under Article 41 to funati@kin to a domestic tort
mechanism court in apportioning fault and compemgadamages between
civil parties. Its guiding principle is equity, wii above all involves
flexibility and an objective consideration of whafust, fair and reasonable
in all the circumstances of the case, including ey the position of the
applicant but the overall context in which the loteaoccurred.
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Its non-pecuniary awards serve to give recognitmrihe fact that moral
damage occurred as a result of a breach of a fuad@inhuman right and
reflect in the broadest of terms the severity & ttamage (se¥arnava,
cited above, 8 224 and the cases cited thereinthénlight of all the
circumstances of the present case, the Court censsttiat, to compensate
each of the first five applicants for the distreasised by the lack of a fully
independent investigation into the deaths of thelatives, it would be just
and equitable to award the full amount claimed,clvhivhen converted into
euros, comes to approximately EUR 17,000 each.

B. Costs and expenses

183. The applicants, emphasising the complexity iamportance of the
case, claimed for over 580 hours' legal work byirtelicitors and four
counsel in respect of the proceedings before thertCat a total cost of
GBP 119,928.

184. The Government acknowledged that the issws womplex, but
nonetheless submitted that the claim was excesgpaen that the
applicants' legal advisers were familiar with apacts of the claim since
they had acted for the applicants in the domesgell proceedings, which
had been publicly funded. Furthermore, the houdies claimed by the
applicants' counsel, ranging between GBP 500 anid &&5, and the hourly
rates claimed by the applicants' solicitors (GB® &8d GBP 130) were
unreasonably high. Nor had it been necessary tagmgwo Queen's
Counsel and two junior counsel.

185. According to the Court's case-law, an apptiéa entitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyregt@and were reasonable
as to quantum. In the present case, regard behgohidne documents in its
possession and the above criteria, the Court cerssitireasonable to award
the sum of EUR 50,000 for the proceedings befoeeCtburt.

C. Default interest

186. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

1.

Rejectsthe Government's preliminary objections regardatgibution
and non-exhaustion of domestic remedies;

. Joinsto the merits the questions whether the applicteitswithin the

jurisdiction of the respondent State and whether fifth and sixth
applicants retained victim status;

. Declaresthe application admissible;

. Holdsthat the applicants' deceased relatives fell withe jurisdiction of

the respondent State amngdismissesthe Government's preliminary
objection as regards jurisdiction;

. Holds that the sixth applicant can no longer claim toabeictim of a

violation of the procedural obligation under Aré@ of the Convention;

. Holds that there has been a breach of the procedurajabioin under

Article 2 of the Convention to carry out an adegquanhd effective
investigation into the deaths of the relatives tad first, second, third,
fourth and fifth applicants andismissegshe Government's preliminary
objection as regards the victim status of the fifpiplicant;

. Holds

(a) that the respondent State is to pay eacheofitst five applicants,

within three months, EUR 17,000 (seventeen thousamds), plus any
tax that may be chargeable on this sum, in respkcton-pecuniary

damage, to be converted into pounds sterling atateeapplicable at the
date of settlement;

(b) that the respondent State is to pay jointlyhi first five applicants,

within three months, EUR 50,000 (fifty thousanda)r plus any tax

that may be chargeable to the applicants on thig surespect of costs
and expenses, to be converted into pounds steatitige rate applicable
at the date of settlement;

(c) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable onath@ve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

. Dismisseghe remainder of the applicants' claim for jusiséaction.
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Done in English and French, and notified at a pmuliiearing on
7 July 2011, pursuant to Rule 77 88 2 and 3 oRkes of Court.

Michael O'Boyle Jean-Paul Costa
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventand Rule 74 § 2 of
the Rules of Court, the concurring opinions of JudRpzakis and Judge
Bonello are annexed to this judgment.

J.-P.C.
M.O.B.
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CONCURRING OPINION OF JUDGE ROZAKIS

When citing the general principles relevant to at&party's jurisdiction
under Article 1 of the Convention (see paragraB® dt seq. of the Grand
Chamber's judgment), the Court reiterates its éshadal case-law that apart
from the territorial aspect determining the juridtinal competence of a
State party to the Convention, there are “excepticmcumstances capable
of giving rise to the exercise of jurisdiction byCantracting State outside
its own territorial boundaries” (see paragraph 13R)then proceeds to
discuss such exceptional circumstances. In paragraép3 to 137, under the
title “State agent authority and control”, it refeto situations where State
agents operating extraterritorially, and exercisingtrol and authority over
individuals, create a jurisdictional link with thebtate and its obligations
under the Convention, making that State responsibftethe acts or
omissions of its agents, in cases where they affiectights or freedoms of
individuals protected by the Convention. Charasteriexamples of such
exceptional circumstances of extraterritorial jdicsion are mentioned in
the judgment (see paragraphs 134 to 136), and oonitee acts of
diplomatic and consular agents, the exercise diaaity and control over
foreign territory by individuals which is allowed la third State through its
consent, invitation or acquiescence, and the ustrok by State agents
operating outside its territory.

So far so good, but then, under the title “Effegtoontrol over an area”,
the Court refers to “[a]nother exception to thenpiple of jurisdiction ...”,
when “as a consequence of lawful or unlawful mijitaction, a Contracting
State exercises effective control of an area oetfid] national territory”.
| regret to say that | cannot agree that this gdooinjurisdiction constitutes
a separate (“another”) ground of jurisdiction, whdiffers from the “State
authority and control” jurisdictional link. It isgot and parcel, to my mind,
of that latter jurisdictional link, and concerngarticular aspect of it. The
differing elements, which distinguish that parteoulaspect from the
jurisdictional categories mentioned by the Courgn cbe presented
cumulatively or in isolation as the following: (e usually large-scale use
of force; (b) the occupation of a territory for eolmnged period of time;
and/or (c) in the case of occupation, the exerofggower by a subordinate
local administration, whose acts do not exonetaeoccupying State from
its responsibility under the Convention.

As a consequence, | consider that the right appreathe matter would
have been for the Court to have included that dspiejirisdiction in the
exercise of “State authority and control” test, &amthave simply determined
that “effective” control is a condition for the exese of jurisdiction which
brings a State within the boundaries of the Conwantas delimited by its
Article 1.
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CONCURRING OPINION OF JUDGE BONELLO

1. These six cases deal primarily with the isdughether Iraqi civilians
who allegedly lost their lives at the hands of @diKingdom soldiers, in
non-combat situations in the United Kingdom-occdpigasrah region of
Irag, were “within the jurisdiction” of the Unitedingdom when those
killings took place.

2. When, in March 2003, the United Kingdom, togettvith the other
Coalition forces invaded Iraqg, the Coalition Prasgl Authority (CPA)
conferred upon members of that Authority the fullesisdictional powers
over lIrag: “The CPA is vested with all executivegislative and judicial
authority necessary to achieve its objectives”sTihcluded the “power to
issue legislation”: “The CPA shall exercise powes§ government
temporarily”?!

3. | fully agreed with the findings of the Coutiyt | would have
employed a different test (a “functional jurisdosti test) to establish
whether or not the victims fell within the juristan of the United
Kingdom. Though the present judgment has placedltotrines of extra-
territorial jurisdiction on a sounder footing thawmer before, | still do not
consider wholly satisfactory the re-elaborationtloé traditional tests to
which the Court has resorted.

Extra-territorial jurisdiction or Functional jurisd iction?

4. The Court's case-law on Article 1 of the Corti@n(the jurisdiction
of the Contracting Parties) has, so far, been hee@\by an inability or an
unwillingness to establish a coherent and axiomagime, grounded in
essential basics and even-handedly applicable sitneswidest spectrum of
jurisdictional controversies.

5. Up until now, the Court has, in matters concegithe extra-territorial
jurisdiction of Contracting Parties, spawned a nemlof “leading”
judgments based on a need-to-decide basis, patkhease-law at best.
Inevitably, the doctrines established seem to gdofdo to some, and not far
enough to others. As the Court has, in these cabeays tailored its tenets
to sets of specific facts, it is hardly surpristhgt those tenets then seem to
limp when applied to sets of different facts. Piphes settled in one
judgment may appear more or less justifiable inmbelves, but they then
betray an awkward fit when measured against priesigstablished in
another.ssaflies in the face oBankové and the cohabitation &dehrami
with Beri¢ is, overall, quite problematic.

6. The late Lord Rodger in the House of Lords hadfull sympathy
when he lamented that, in its application of exénaitorial jurisdiction “the

! paragraph 12 of the Grand Chamber’s judgment.
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judgments and decisions of the European Court dospeak with one
voice”. The differences, he rightly noted, are nwrely ones of emphasis.
Some “appear much more seriods”.

7. The truth seems to be that Article 1 case-la®, lhefore the present
judgment, enshrined everything and the opposite evérything. In
consequence, the judicial decision-making proaes#rasbourg has, so far,
squandered more energy in attempting to reconkdebrely reconcilable
than in trying to erect intellectual constructsnodre universal application.
A considerable number of different approaches tdraeterritorial
jurisdiction have so far been experimented withthoy Court on a case-by-
case basis, some not completely exempt from inteordradiction.

8. My guileless plea is to return to the drawimguial. To stop fashioning
doctrines which somehow seem to accommodate ths, faat rather, to
appraise the facts against the immutable principlbéch underlie the
fundamental functions of the Convention.

9. The founding members of the Convention, andhesgbsequent
Contracting Party, strove to achieve one aim, ateomfinitesimal and
infinite: the supremacy of the rule of human rigl#te. In Article 1 they
undertook to securéo everyone within their jurisdictionhe rights and
freedoms enshrined in the Convention. This was, amchains, the
cornerstone of the Convention. That was, and resndive agenda heralded
in its preamble: “theiniversaland effective recognition and observance” of
fundamental human rights. “Universal” hardly sudgean observance
parcelled off by territory on the checkerboard ebgraphy.

10. States ensure the observance of human rightsse primordial
ways: firstly, by not violating (through their agephuman rights; secondly,
by having in place systems which prevent breachésiman rights; thirdly,
by investigating complaints of human rights abusesrthly, by scourging
those of their agents who infringe human rightsd,afinally, by
compensating the victims of breaches of humansightese constitute the
basic minimumfunctionsassumed by every State by virtue of its having
contracted into the Convention.

11. A “functional” test would see a State effeetiv exercising
“jurisdiction” whenever it falls within its powerot perform, or not to
perform, any of these five functions. Very simplytpa State has
jurisdiction for the purposes of Article 1 whenevtke observance or the
breach of any of these functions is within its autly and control.

12. Jurisdiction means no less and no more thathtaity over” and
“control of”. In relation to Convention obligationgurisdiction is neither
territorial nor extra-territorial: it ought to berfctional - in the sense that
when it is within a State's authority and contrdlether a breach of human
rights is, or is not, committed, whether its pergetrs are, or are not,

2 paragraph 67, House of Lords opiniorirSkeinj [2007] UKHL 26.
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identified and punished, whether the victims oflatimns are, or are not,
compensated, it would be an imposture to claim, @atyes, that State had
authority and control, but, ah no, it had no juicsdn.

13. The duties assumed through ratifying the Cotiee go hand in
hand with the duty to perform and observe thenisdiation arises from the
mere fact of having assumed those obligati@msl from having the
capability to fulfil them(or not to fulfil them).

14. If the perpetrators of an alleged human rigidkation are within the
authority and control of one of the Contractingtiar it is to me totally
consequential that their actions by virtue of tBte's authority, engage the
jurisdiction of the Contracting Party. | resist anglipful schizophrenia by
which a nervous sniper is within the jurisdictidms act of shooting is
within the jurisdiction, but then the victims ofathnervous sniper happily
choke in blood outside it. Any hiatus between wlogical superglue has
inexorably bonded appears defiantly meretricioung of those infelicitous
legal fictions a court of human rights can wellwithout.

15. Adhering to doctrines other than this may leagractice to some
riotous absurdities in their effects. If two ciaifi Iraqgis are together in a
street in Basrah, and a United Kingdom soldierskiie first before arrest
and the second after arrest, the first dies desotkprived of the comforts
of United Kingdom jurisdiction, the second delightéhat his life was
evicted from his body within the jurisdiction ofettunited Kingdom. Same
United Kingdom soldier, same gun, same ammuniame patch of street
- same inept distinctions. | find these pseudoedé#tials spurious and
designed to promote a culture of law that pervegther than fosters, the
cause of human rights justice.

16. In my view, the one honest test, @i circumstances (including
extra- territoriality), is the following: did it geend on the agents of the State
whether the alleged violation would be committed would not be
committed? Was it within the power of the Statetmish the perpetrators
and to compensate the victims? If the answer issadevidently the facts
fall squarely within the jurisdiction of the Stawll the rest seems to me
clumsy, self-serving alibi hunting, unworthy of an$tate that has
grandiosely undertaken to secure the “universalseolance of human
rights whenever and wherever it is within its powersecure them, and,
may | add, of courts whose onlgison d'etreshould be to ensure that those
obligations are not avoided or evaded. The Cous, ha the present
judgment, thankfully placed a sanitary cordon betwvéself and some of
these approaches.

17. The failure to espouse an obvious functioest, tbased exclusively
on the programmatic agenda of the Convention, inathe past, led to the
adoption of a handful of sub-tests, some of whicyinave served defilers
of Convention values far better then they haveGbavention itself. Some
of these tests have empowered the abusers andcslamged their victims.
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For me the primary questions to be answered boilndto these: when a
State ratifies the Convention, does it undertakgrtmmote human rights
wherever it can, or does it undertake to promotedrurights inside its own
confines and to breach them everywhere else? BEdCintracting Party
ratify the Convention with the deliberate intentdi$criminating between
the sanctity of human rights within its own territoand their paltry
insignificance everywhere else?

18. I am unwilling to endors& la carterespect for human rights. | think
poorly of an esteem for human rights that turnsuabsind approximate
depending on geographical coordinates. Any Statat tlvorships
fundamental rights on its own territory but therelée free to make a
mockery of them anywhere else does not, as faraas toncerned, belong
to that comity of nations for which the supremad¢yhoman rights is both
mission and clarion call. In substance the Unit@ugom is arguing, sadly,
| believe, that it ratified the Convention with tlaeliberate intent of
regulating the conduct of its armed forces accgrdlatitude: gentlemen
at home, hoodlums elsewhere.

19. The functional test | propose would also c&derthe more rarefied
reaches of human rights protection, like respecttie positive obligations
imposed on Contracting Parties: was it within that&s authority and
control to see that those positive obligations wdw respected? If it was,
then the functional jurisdiction of the State wouglaime into play, with all
its natural consequences. If, in the circumstanites State is not in such a
position of authority and control as to be ablensure extraterritorially the
fulfilment of any or all of its positive obligatien that lack of functional
authority and control excludes jurisdiction, linttg to those specific rights
the State is not in a position to enforce.

20. This would be my universal vision of what t@isurt is all about — a
bright line approach rather than case by case, moless inspired, more or
less insipid, improvisations, cluttering the caae-lwith doctrines which
are, at best, barely compatible and at worst bilgtarontradictory — and
none measured against the essential yardstick ef stipremacy and
universality of human rights anytime, anywhere.

Exceptions?

21. | consider the doctrine of functional juridho to be so linear and
compelling that | would be unwilling to acquiesceany exceptions, even
more so in the realm of the near-absolute righiffé¢and to freedom from
torture and degrading or inhuman treatment or pument. Without ever
reneging on the principle of the inherent jurisidictof the occupying power
that usually flows from military conquest, at més¢ Court could consider
very limited exceptions to the way in which Artickand Article 3 are
applied in extreme cases of clear and presenttthteaational security that
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would otherwise significantly endanger the war effo would not,
personally, subscribe to any exceptions at all.

Conclusion

22. Applying the functional test to the specifidghese cases, | arrive at
the manifest and inescapable conclusion that alfdbts and all the victims
of the alleged killings said to have been committgdUnited Kingdom
servicemen fall squarely within the jurisdiction thfe United Kingdom,
which had, in Basrah and its surroundings, an abbg to ensure the
observance of Articles 2 and 3 of the Conventibms Lincontested that the
servicemen who allegedly committed the acts thattéethe deaths of the
victims were under United Kingdom authority and ttoh that it was
within the United Kingdom's authority and controhether to investigate
those deaths or not; that it was within the Unikadgdom's authority and
control whether to punish any human rights violagioif established; and
that it was within the United Kingdom's authoritgdacontrol whether to
compensate the victims of those alleged violatiams their heirs.
Concluding that the United Kingdom hadl this within its full authority
and control, but still had no jurisdiction, wouldr fme amount to a finding
as consequential as a good fairy tale and as pveuas a bad one.

23. The test adopted by the Court in this caselddhdo a unanimous
finding of jurisdiction. Though | believe the furmmal test | endorse would
better suit any dispute relating to extra-terrabjurisdiction, |1 would still
have found that, whatever the test adopted, allsthekillings before the
Court engaged United Kingdom jurisdiction. | attaohthis opinion a few
random observations to buttress my conclusions.

Presumption of jurisdiction

24. |1 would propose a different test from thatesed by the domestic
courts to establish or dismiss extra-territoriatigdiction in terms of
Article 1, in cases concerning military occupatievhen a State becomes
the recognised “occupying power” according to then&a and The Hague
instruments. Once a State is acknowledged by iatemal law to be “an
occupying power”, a rebuttable presumption ought atise that the
occupying power has “authority and control” ovee tbccupied territory,
over what goes on there and over those who hagpleea in it — with all the
consequences that flow from a legal presumptiowillithen be incumbent
on the occupying power to prove that such was thte ©f anarchy and
impotence prevailing, that it suffered a deficit effective authority and
control. It will no longer be for the victim of wiame atrocities to prove that
the occupying power actually exercised authoritgt aantrol. It will be for
the occupying power to rebut it.
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25. | was puzzled to read in the domestic procegdithat “the
applicants had failed to make a case” for Unitedgdom authority and
control in the Basrah region. | believe that therentact of a formally
acknowledged military occupation ought to shift dmyden of proof from
the applicants to the respondent Government.

26. And it will, in my view, be quite arduous fan officially recognised
“occupying power” to disprove authority and contosler impugned acts,
their victims and their perpetrators. The occupyogver could only do that
successfully in the case of infamies committeddogds other than its own,
during a state of total breakdown of law and ordidéind it bizarre, not to
say offensive, that an occupying power can plead ithhad no authority
and control over acts committed by its own armedds well under its own
chain of command, claiming with one voice its auitiyoand control over
the perpetrators of those atrocities, but with titker, disowning any
authority and control over atrocities committed tmwem and over their
victims.

27. It is my view that jurisdiction is establish&hen authority and
control over others are established. For me, inptlesent cases, it is well
beyond surreal to claim that a military colossudcwhwaltzed into Iraq
when it chose, settled there for as long as itcctveand only left when it no
longer suited its interests to remain, can persedgiclaim not to have
exercised authority and control over an area sigatlif assigned to it in the
geography of the war games played by the victoribdisd it uncaring to
the intellect for a State to disclaim accountapilibr what its officers,
wearing its uniforms, wielding its weapons, salyyirforth from its
encampments and returning there, are alleged te ane. The six victims
are said to have lost their lives as a result efuhlawful actions of United
Kingdom soldiers in non-combat situations - butame answers for their
death. | guess we are expected to blame it onviheye.

28. Jurisdiction flows not only from the exercisd democratic
governance, not only from ruthless tyranny, notyoflom colonial
usurpation. It also hangs from the mouth of a fimealn non-combat
situations, everyone in the line of fire of a ggnwithin the authority and
control of whoever is wielding it.

Futility of the case-law

29. The undeniable fact is that this Court hasndwefore today, had to
deal with any case in which the factual profilesavim any way similar to
those of the present applications. This Court lss,far, had several
occasions to determine complaints which raisedessaf extra-territorial
jurisdiction, but all of a markedly different naturEndeavouring to export
doctrines of jurisdiction hammered out in a casa gblitary air-strike over
a radio station abroadénkovi) to allegations of atrocities committed by
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the forces of an occupying power, which has assuaretl kept armed
control of a foreign territory for well over thregears, is anything but
consequent. | find the jurisdictional guidelinesabfished by the Court to
regulate the capture by France of a Cambodian dmging ship on the
high seas, for the specific purpose of intercepliegcargo and bringing the
crew to justice Medvedye) to be quite distracting and time-wasting when
the issue relates to a large territory outsidelth#ged Kingdom, conquered
and held for over three years by the force of aohs mighty foreign
military set-up, recognised officially by internaial law as an “occupying
power”, and which had established itself indefilyitdere.

30. In my view, this relentless search for emihetangential case-law
is as fruitful and fulfilling as trying to solve ercrossword puzzle with the
clues of another. The Court could, in my view, hatarted the exercise by
accepting that this was judicitdrra incognitg and could have worked out
an organic doctrine of extra-territorial jurisdarti, untrammelled by the
irrelevant and indifferent to the obfuscating.

Indivisibility of Human Rights

31. The foregoing analysis is not at all invalethby what is termed the
“indivisibility of human rights” argument which rgrthus: as human rights
are indivisible, once a State is considered to hawxgra-territorial
“jurisdiction”, then that State is held to be boudenforceall the human
rights enshrined in the Convention. Converselythdt State is not in a
position to enforce the whole range of Conventiamhn rights, it does not
have jurisdiction.

32. Hardly so. Extraterritorially, a Contractintat is obliged to ensure
the observance of all those human rights wiiigk in a position to ensure
It is quite possible to envisage situations in whacContracting State, in its
role as an occupying power, has well within itshauty the power not to
commit torture or extra-judicial killings, to puhishose who commit them
and to compensate the victims — but at the same ttiat Contracting State
does not have the extent of authority and con&qguired to ensure to all
persons the right to education or the right to faed fair elections: those
fundamental rights it can enforce would fall sqiyameithin its jurisdiction,
those it cannot, on the wrong side of the brighe.lilf the “indivisibility of
human rights” is to have any meaning at all, | vdopitefer that meaning to
run hand in hand with that of the “universalityhafman rights”.

33. | believe that it ill suits the respondent @mment to argue, as they
have, that their inability to secure respect fdr fahdamental rights in
Basrah, gave them the right not to respect anjl.at a
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A vacuum of jurisdiction?

34. In spite of the fact that, as a leading partnerthe Coalition
Provisional Authority, the United Kingdom Governmevere “vested with
all executive, legislative and judicial authority’over that part of
vanquished Iraq assigned to them, the United Kingdeent a long and
eloquent way in its attempt to establish that @ dot exercise jurisdiction
over the area assigned to it. It just stopped shiosharing with the Court
who did. Who was the mysterious, faceless rival cwhiinstead of it,
exercised executive, legislative and judicial autiiofor three years and
more over the area delegated to the United Kingddh&?e unquestionably
existed a highly volatile situation on the groumabhckets of violent
insurgency and a pervasive, sullen resistanceetonihitary presence.

35. However, in the Basrah region, some authongs still giving
orders, laying down the lawufis dicere- defining what the binding norm
of law is), running the correctional facilities, ldering the mail,
establishing and maintaining communications, progjdhealth services,
supplying food and water, restraining military qatand and controlling
criminality and terrorism as best it could. Thigharity, full and complete
over the United Kingdom military, harassed and nearover the rest, was
the United Kingdom's.

36. The alternative would be to claim that Basaald the region under
the United Kingdom's executive, legislative andigiad responsibility
hovered in an implacable legal void, sucked indiu®# legendary black
hole, whose utter repulsion of any authority lastedl over three years. A
proposition unlikely to find many takers on thedemarket.

Human rights imperialism

37. | confess to be quite unimpressed by the pigadof the United
Kingdom Government to the effect that exporting Bugopean Convention
on Human Rights to Irag would have amounted to “&mnrights
imperialism”. It ill behoves a State that imposesl fnilitary imperialism
over another sovereign State without the fraileaprimatur from the
international community, to resent the charge ofidm exported human
rights imperialism to the vanquished enemy. like Wearing with conceit
your badge of international law banditry, but thextoiling in shock at
being suspected of human rights promotion.

38. Personally, | would have respected betterethigiinal blushes of
some statesmen had they worn them the other waydrddeing bountiful
with military imperialism but bashful of the stigmaf human rights
imperialism, sounds to me like not resisting sugintly the urge to frequent

% See paragraph 12 of the Grand Chamber’s judgment.
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the lower neighbourhoods of political inconstanEgr my part, | believe
that those who export war ought to see to the lghrkport of guarantees
against the atrocities of war. And then, if necegsd&ear with some
fortitude the opprobrium of being labelled humaghts imperialists.

39. |, for one, advertise my diversity. At my agfetnay no longer be
elegant to have dreams. But that of being brandeperpetuity a human
rights imperialist, | acknowledge sounds to meipaldrly seductive.



