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IN THE FEDERAL COURT OF AUSTRALIA
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ON APPEAL FROM A SINGLE JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: NBKS
Appellant
AND: MINISTER FOR IMMIGRATION AND MULTICULTURAL

AND INDIGENOUS AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: TAMBERLIN, WEINBERG & ALLSOP JJ
DATE OF ORDER: 1 DECEMBER 2006
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.
2. Orders 2 and 3 made by the Court on 10 Nover2d@5 be set aside, and in lieu
thereof the Court orders that:
(@) There be an order in the nature of certio@muash the decision of the
Refugee Review Tribunal (the “Tribunal”) made onJanuary 2005.
(b) There be an order in the nature of mandamusinieg the Tribunal to
review according to law the decision of the delegat the Minister to
refuse the protection visa sought by the applicant.

(c) The first respondent pay the costs of the appli

3. The first respondent pay the appellant’s coste@appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

TAMBERLIN J

| have had the benefit of reading the reasonslisbp J and | agree with the orders

proposed by his Honour.

| am not persuaded that there was jurisdictiomadrein this matter arising from a
failure by the Refugee Review Tribunal (“the Trilali) to comply with s 424A of the
Migration Act 1958(Cth) (“the Act”) in relation to the report of Ddair. During the hearing
before the Tribunal, an issue was raised as tohehehe appellant, upon being returned to
Iran and placed in a potentially confrontation&liaiion with Iranian authorities, would react
in a manner that may appear threatening or redayiatt was submitted for the appellant that
if placed in a pressurised situation such as tlesnay express views against the regime that
would result in him being imputed with an anti-magi opinion. In making a finding adverse
to the appellant on this point, the Tribunal reledthe fact that Dr Nair had not discussed in
his report the likely reaction of the appellant idgrsuch a confrontation with Iranian



authorities.

In my view, the fact that the Tribunal did not wréhe appellant’s attention to the
absence of any reference to this potential sitoatioDr Nair's report does not constitute
non-compliance with s 424A. In this case, thedmiation” is the substance of the report
provided to the appellant; it is not the use whitlght be made of the report in the course of
the Tribunal’s deliberations. The Tribunal's fa@uo inform the appellant that the absence
of any reference to his potential reaction to afraortational situation would be used as part
of its reasoning does not constitute a failurerovigle “information.” Rather, it constitutes
the absence of an indication to the appellant deaqgrocess of appraisal and evaluation by
the Tribunal of the material before it. In thisseathe appellant had access to the whole
report of Dr Nair. When considering the “infornwat? conveyed in the report, it is evident
on its face that it makes no reference to any i@adiy the appellant to a confrontational
situation. This information, namely, that theseno reference, has therefore been disclosed.
What this particular complaint amounts to is a siggion that there exists an additional
requirement that the Tribunal, when reflecting be material, weighing the information and
formulating its line of reasoning, must tell thepapant theway in which that information
will be used.

It is settled law that the Tribunal does not hawe obligation to disclose thought
processes under s 424A in reaching its decisionthé course of the Tribunal’s reasoning
towards a conclusion, it is unreasonable to im@osequirement that the Tribunal must go
back to the appellant and point out that a rep@drgto the appellant will or might be used in
a particular way or be assigned significance in Thieunal’'s reasoning process: see, for
example, Tin v Minister for Immigration and Multicultural Adirs [2000] FCA 1109 and
VAF v Minister for Immigration and Multicultural @nindigenous Affairg2004) 206 ALR
471. In my view, such a requirement in this caseld unduly impede the reasonable and
proper exercise of the Tribunal's function. As acid®n-maker develops reasons for a
decision, it will often be the case that a cerfpiece of information, item of evidence or
absence of material may be seen to assume partgiglaficance. In some cases, this may
occur some time after the hearing, and it is pdsghimt the significance may not have been

apparent at the time when the information was plewior obtained.
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The principle noted above recognises and giveghweo this feature of the decision-
making process which makes it impractical to prevah applicant with details of the
Tribunal’'s course of reasoning and the significaot®missions in respect of information.
Except in special circumstances, it is generallseahstic to expect administrative tribunals
to reopen hearings, seek additional comments frgphiants or invite applicants to adduce
further evidence after there has been a full hgariim the circumstances of this case, there

was no failure to comply with s 424A.

Regarding the failure of the Tribunal to infornetappellant in relation to the internet
search and its outcome, | am of the opinion tharehwas a breach of s 424A. The
information sought was specifically about the algme] and there was no indication given to
the appellant that such a search would be or had bedertaken without his knowledge and
without any disclosure of the result. A specifeach of the type undertaken in this case
cannot be treated as simply having recourse tayiéinte source of judicial notice or a
permissible source of information as, for exampigght be found from a search of standard
reference works such as reputable encyclopaediaictonaries. In this case, a specific
enquiry was made and reliance placed on the resulds this point, | agree with the
reasoning of Allsop J that the fact of the searuth the negative result was information which
ought to have been disclosed to the appellant und@dA to provide an opportunity for the
appellant to make submissions in response. | atgee that there are no discretionary
considerations applicable which would disentitlee thppellant from relying on the
jurisdictional error made in failing to inform tla@pellant of the outcome of this independent

investigation.

Furthermore, | agree with the reasoning of his ddonn relation to the consequences
for this case regarding the recent High Court dexign NBGM v Minister for Immigration
and Multicultural and Indigenous Affaif2006] HCA 54 as to the effect of s 36 of the Act.

| certify that the preceding seven (7)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Tamberlin.

Associate:
Dated: 1 December 2006
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REASONS FOR JUDGMENT

WEINBERG J

| have had the advantage of reading, in draft,réasons for judgment prepared by
Allsop J. | agree with his Honour that, havingaebto the High Court’s recent decisions in
Minister for Immigration and Multicultural and Ingenous Affairs v QAAH of 20(02006]
HCA 53 andNBGM v Minister for Immigration and Multiculturalffairs [2006] HCA 54,
the appellant's contentions regarding the operatafnArts 1A(2) and 1C(5) of the
Convention Relating to the Status of Refugees #881ss 36 and 65 of thigration Act
1958(Cth) (“the Act”) must be rejected.

Allsop J would, however, allow the appeal becatse Refugee Review Tribunal
(“the Tribunal”) failed to comply with s 424A of ¢hAct. There are two separate bases for
that conclusion. The first relates to a reportppred by Dr Ramesh Nair, a clinical
psychologist. The Tribunal relied upon Dr Nairgsldire to address a particular matter in that

report, in arriving at a finding adverse to the @fgmt. The second relates to two internet
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searches that the Tribunal conducted. The Tribontd that those searches did not reveal

the appellant’'s name, and relied upon that factjiecting one of his arguments.

Section 424A is in the following terms:

“(1) Subject to subsection (3), the Tribunal must:

(@) give to the applicant, in the way that the Tnlal considers
appropriate in the circumstances, particulars of yan
information that the Tribunal considers would be tleason,
or a part of the reason, for affirming the decisitat is under
review; and

(b) ensure, as far as is reasonably practicablat tthe applicant
understands why it is relevant to the review; and

(c) invite the applicant to comment on it.

(2) The information and invitation must be giverthite applicant:

(@) except where paragraph (b) applies—by one ef riiethods
specified in section 441A; or

(b) if the applicant is in immigration detention—Iay method
prescribed for the purposes of giving documentsuoh a
person.

(3)  This section does not apply to information:

(@) that is not specifically about the applicant another person
and is just about a class of persons of which thglieant or
other person is a member; or

(b) that the applicant gave for the purpose ofdpelication; or
(©) that is non-disclosable information.”

Allsop J has set out the factual background tostd24A issues. It is sufficient for
my purposes simply to outline some additional mattbat seem to me to be relevant in

resolving these issues.

Dealing firstly with Dr Nair’s report, it appeatbat an issue arose at the Tribunal
hearing as to how the appellant might react ifrretd to Iran. In particular it was submitted
on his behalf that he might retaliate during a comfation with Iranian authorities. It was
suggested that, if put under pressure, while bgumstioned, he would be likely to become
agitated to such a degree that he might seem é&miegt to the authorities. It was also

suggested that if he were in a confrontationalasitun, he would be likely to “express his
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views against the regime ...”. It was submitted th& might lead to his being imputed with

an anti-regime opinion.

As a result of these submissions, and apparenttiieabehest of the Tribunal, the
appellant’s advisors, the Refugee Advice and Cade®ervice (Aust) Inc, wrote to the
Tribunal on 18 November 2004 asking it to obtainNir's assessment in relation to the

following questions:

*  “How do you think [appellant’s name] would reactié were returned
to Iran?

e |If placed under pressure by Iranian authorities dfsu as
interrogation), how do you believe [appellant's rgmwould
respond?”

These questions were obviously formulated with esocare by the appellant’s
advisors. They reflected the submission that lehladvanced, without evidence to support
it, that there was a particular risk associatedh wie appellant’'s mental state that might cause
him to engage in an attack upon the regime if gomstl in a confrontational manner by the

[ranian authorities.

On 19 November 2004, the Tribunal wrote to Dr Naidowever, it altered the

guestions formulated on behalf of the appelland, substituted a more general question:

“How likely would [appellant’'s name] be to act amgpriately (that is, to act
with moderation, in his own best interests) in ges$ful or confrontational
situation?”

The Tribunal’'s question was less direct, and mlesk helpful in informing Dr Nair
of the precise matter regarding which his viewseneeing sought, than the two questions
formulated by the appellant's advisors. It elidittom Dr Nair a response dated 23
November 2004 which was couched in general termd,raerely spoke of the appellant’s
general psychological condition, and his abilitydmpe with any stressful situation. Not
surprisingly, Dr Nair's response did not address skecond of the two questions that had

concerned the appellant’s advisors when they wiootke Tribunal on 18 November 2004.

On 23 November 2004, the Tribunal wrote to theeHlppt’s advisors providing them

with a copy of Dr Nair's response for their inforiia@. In its letter to the advisors, the
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Tribunal noted that it had taken account of thestjoes that the appellant’s advisors had
suggested be put to Dr Nair, but “decided to askae general question which would

incorporate the situation raised by those questions

On 26 November 2004, the Tribunal sent the apmédlaadvisors a letter which
plainly purported to satisfy the requirements d@f2dA. The letter referred to a number of
matters that had been discussed at the hearingnédé no mention whatever of Dr Nair's

report.

On 10 December 2004, the appellant’'s advisors madten submissions on behalf
of the appellant, and responded to the matteredarsthe Tribunal’s letter of 26 November
2004. In their 14 page submission, they referedt Nair's report, and reiterated the
argument which they had earlier advanced, thatdfaci¢h interrogation the appellant was
likely to become agitated and say something, oriraet manner, that would expose him to
serious harm on the basis of an imputed politipahion.

In its reasons for decision, the Tribunal obseried there was no recent evidence to
suggest that the appellant was “still physicallplent”. However, it accepted that his

behaviour might deteriorate on his return to Iran.

The Tribunal then said:

“As to whether he might be imputed with a politioginion as a result, it was
further argued that, if he were in a confrontatibrstuation, he would be
likely to “express his views against the regime ...However Dr. Nair’s
report of 23 November 2004 does not state that hghtreact in this way
and, in light of my other findings about his pastifical activity, | cannot be
satisfied that he might.”

(Emphasis added)

In the judgment belowNBKS v Minister for Immigration and Multiculturalnd
Indigenous Affairg2005] FCA 1554), the primary judge rejected thealant’'s submission
that the Tribunal had been obliged, under s 42dAntite comment as to what significance,
if any, should be attached to Dr Nair’s failurestate that the appellant might express views
critical of the regime if put in a confrontatiorsatuation. His Honour accepted the Minister’s
submission that the Tribunal’s failure to refemtbat Dr Nair did not say did not contravene
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the section because Dr Nair's omission did not ttuts “information” in the relevant sense.
The primary judge went on to say that, even if hes wrong about that, the fact that the
Tribunal had provided the appellant’s advisors veitbopy of Dr Nair's entire report meant
that the requirements of the section had been idetnoted that the advisors had not, at any
stage, repeated their earlier request that Dr blaiasked to comment specifically upon how

the appellant might react if closely questionedH®yIranian authorities.

Put simply, the primary judge considered thatréeeson Dr Nair had not addressed
the second of the two questions formulated by gpeblant’'s advisors was perfectly obvious.
That question had never been put to Dr Nair forchissideration. It was therefore clear why
he had not addressed it. His Honour said thafTtifmunal was not obliged by s 424A to

provide particulars of what in any event was obsiou

The primary judge was satisfied that the appeleat the opportunity to comment on
the lacuna in the report. Quite plainly somethtogld have been said regarding that matter
in the submission made on behalf of the appellfiet &is advisors were provided with a

copy of the report. However, it is significanttthés Honour then added (at [43]):

“l accept that there is a troubling curiosity abotite Tribunal failing to act
on the request of the applicant’s representativest Dr Nair specifically

address the likely conduct of the applicant weretdheeturn to Iran and

confronted by the authorities, and then point te thilure of the report to
address that question as supporting its view thatapplicant would not react
as his representative submitted. However thabtstime point raised and if it
were, then the characterisation of any potentiaisgictional error would be

problematic particularly in circumstances where thebunal has found, as
matter of fact, that the applicant had not engagegolitical activities before

leaving Iran as he had claimed.”

His Honour plainly had grave reservations regaydive Tribunal’'s reasoning on this
point. However, he was not persuaded that merdtliduogic amounted to a breach of
S 424A.

On the appeal to this Court, Allsop J is of thewithat the absence of any statement
in Dr Nair's report regarding the likely behavioaf the appellant in a confrontational
situation was not treated by the Tribunal merely dgap”, but as implicitly probative of the

psychologist’s view that there was no such dangerhis Honour observes, if the form of Dr
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Nair’s report, including what it did not say, didtrhave this significance for the Tribunal

there would have been no point in mentioning it.

Allsop J is of the opinion that the Tribunal's usfethe omission in Dr Nair’'s report
was “information” that should have been the subgdca letter in compliance with s 424A.
His Honour considers that the Tribunal’s failurectomply with the strict requirements of that

section is fatal, and that jurisdictional error tlzerefore been established.

In my opinion, Allsop J is correct.

The problem in this case stems from the TribunbBfief that the “more general
question” which it formulated encompassed withinwith sufficient specificity, the two

guestions posited by the appellant’s advisors.

In my opinion, the “more general question” did sich thing. It instead diverted

attention from the critical issue, and invited there general response that it elicited.

In SZEEU v Minister for Immigration and Multiculturand Indigenous Affairs
(2006) 150 FCR 214, | commented upon some of tfieulties associated with the use of

the term “information” in s 424A.

One such difficulty is that there is no uniformity the case law as to whether the
term “information” in s 424A is confined to posiéstatements of fact, or whether as more

recent judgments suggest, it can encompass onsssion

In VAF v Minister for Immigration and Multicultural @nindigenous Affair§2004)
206 ALR 471, it was suggested by Finn and Stor(@tJ24]) that the term “information”, in
s 424A, did not extend to “identified gaps, defeots lack of detail or specificity in

evidence”.

In SZECF v Minister for Immigration and Multiculturand Indigenous Affairs
[2005] FCA 1200, Allsop J analys@dAF with some care. His Honour explained why the
joint judgment of Finn and Stone JJ should not bdewustood as rejecting absolutely the

notion that an omission could constitute “inforrati.
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In SZEEU Allsop J reiterated what he had earlier sai®#ECFE His Honour stated
that it was necessary to exercise care in apphyingt was said iVAF by Finn and Stone JJ.
He did not see their Honours’ joint judgment asuregg a formalistic analysis of
information such as prior statements depending wgugther its or their relevance was from

the text or from the absence of text. | agreet Wis Honour.

In SZGGT v Minister for Immigration & Multicultural &ndigenous Affaird2006]
FCA 435, Rares J agreed with the reasoning of Alldan bothSZECFand SZEEU His
Honour said (at [72]):

“The later provision of some material fact to suppa claim is often, if not

usually, able to be characterized as an ‘omissioom the initial claim only

because the initial claim conveys a representatiby, implication or

inference, that it is itself a complete accountdAin such a case it will be

that latter representation which, in my opinion, ‘ieformation that the

Tribunal considers would be the reason, or parthed reason, for affirming
the decision which is under review’ within the megrof s 424A(1)(a).”

In SZGDB v Minister for Immigration & Multicultural &1digenous Affaird2006]
FCA 431 (delivered on the same dateSZ$5GT), Rares J again expressed agreement with
Allsop J. His Honour accepted that “informatiom’ the context of s 424A could include

what the appellant himself failed to mention, a#l & what he positively asserted.

To the same effect ISZCNP v Minister for Immigration and Multiculturéiffairs
[2006] FCA 1140. There Tamberlin J rejected a sgbion on behalf of the Minister that the
term “information” in s 424A did not encompass #uii@ to mention a matter to the Tribunal.
His Honour noted that in the instant case the mmti@ised in the original application had
been used by the Tribunal to suggest recent inmerity the appellant. That meant that the
Tribunal used the omission in a way that went beybnere omissions” in the sequence of
facts presented by the appellant. This amountedpositive use of information, as opposed

to an observation made in relation to a failurgite information or make a claim.

It seems to me that each case must depend upanvitsparticular circumstances.
There is no reason in principle why an omissioni¢whhe Tribunal views as important, and
which is plainly adverse to the applicant’s cade)utd be treated any differently, when it
comes to s 424A, than a positive statement. Thatarticularly so when, as the Tribunal
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seems to have done here, it treats the omissighoagh it provides implicit support for a
positive assertion that is detrimental to an appiits case. It makes no difference whether
the omission is to be found in a prior statemenaofapplicant or, as in this case, in a
statement provided by a third party.

It is true that the Tribunal provided the appdilaith a copy of Dr Nair’s report, and
with a letter detailing the question that it hadsga for consideration. However, in the
Tribunal’s mind, the critical aspect of that repass not what it said, but rather what it did
not say. The reason that Dr Nair’'s report wassigs to that aspect was simply that he was
not asked the critical question.

| accept that the appellant’s advisors are likeljlave understood that Dr Nair did not
address the second of the two questions which tiiayselves had formulated because the
Tribunal, in its wisdom, had not specifically pogdt question. What they are not likely to
have appreciated, however, was that the Tribunaldvihen use Dr Nair’s failure to support
the confrontation argument as a basis for conctuthiat he rejected that argument. Indeed,
the failure to invite comment upon this point ireth 424A letter might very well have led

them to the opposite conclusion.

If, contrary to my view, the Tribunal did complyitvs 424A(1)(a) when it provided
the report of Dr Nair to the appellant’s advisdrstill did not comply with s 424A(1)(b). It
did not ensure that, so far as reasonably pradicdbe appellant understood why the
omission from Dr Nair's report was relevant to tbecision under review. Section
424A(1)(b) is no less important in the overall soeeof s 424A than s 424A(1)(a). Self-
evidently, the Tribunal also did not comply witd24A(1)(c).

In relation to the second s 424A issue, | alseagrith Allsop J that the Tribunal
failed to comply with that section by not informirige appellant of the fact that it had
conducted internet searches, which, it appearatiydaealed no internet sites containing his

name. In my opinion, that fact constituted “inf@tmon” within the meaning of s 424A.

The primary judge said (at [46]):

“On the present state of the authorities, the Tnhualmost certainly should
have provided this "information” to the applicaifitit was the reason or
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formed part of the reasoffor its decision. However counsel for the Minister
submitted it was not of that character. In my am this submission is
correct. The central question raised on behalfhef applicant and addressed
by the Tribunal was whether the applicant's histany Australia would
become known to the Iranian authorities with theule that the applicant
would be imputed with a particular political opimaritical of the regime in
Iran. The Tribunal answered that question by pomptout that the AAT's
decision recorded the applicant as not being a riests of credit" and that
there were "serious questions about the veracitthefrefugee claim™ made
by him in India. Its rejection of this aspect bétapplicant's claim (that the
AAT decision would result in imputed opinions os f&turn) rested on what
the AAT said, and not whether what the AAT saidreadily available on the
Internet.”

(Emphasis added)

Once again, put simply, his Honour concluded that fact that the Tribunal had
carried out the internet searches, and had notddany reference to the appellant’'s name,
did not form part of the reason for the Tribunaléecision. It must be remembered, however,
that the Tribunal carried out these searches iporese to an argument on behalf of the
appellant that he would be exposed to danger dé returned to Iran because of what he
had said about the regime during the course oA#E hearings into his refugee status held
some years earlier. The fact that the AAT regartthedappellant as a person of little or no
credibility would not avoid that risk, if the Iraam authorities could, in some way, gain access
to the earlier AAT decision. Indeed, the risk ke tappellant might be significant even if
those authorities knew nothing more than that lierhade claims to refugee status, thereby
at least by implication, impugning the Iranian stat

It follows, as Allsop J has concluded, that thpadlant ought to have been invited to
comment upon the Tribunal's internet searches. Titleunal regarded the fact that those
searches had been conducted, and had not resulted appellant’'s name being discovered,
as one reason for rejecting this particular limbtlé appellant’'s case. As such, and in
accordance witlisZEEU the searches, and the results obtained, formeddp#re reason for

its decision. This ground of appeal must also sedc

It also follows that | agree with Allsop J thaetappeal must be allowed with costs.



| certify that the preceding forty (40)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Weinberg.

Associate:
Dated: 1 December 2006
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REASONS FOR JUDGMENT

ALLSOP J

This is an appeal from orders made by a JudgheofCourt ([2005] FCA 1554) that
dismissed an application for review of a decisidnttee Refugee Review Tribunal (the
Tribunal) which had affirmed a decision of a delegaf the first respondent Minister not to

grant the appellant a class XA protection visa.

The appeal raises two groups of issues. Firstetlare issues arising out of the
operation of articles 1A(2) and 1C(5) of the Cortian Relating to the Status of Refugees
done at Geneva 28 July 1951 and the Protocol mglatiereto done at New York on 31
January 1967 (together the Convention) and ss 866&nof theMigration Act 1958(Cth)
(the Act). These issues raise questions aboutagipdication of QAAH v Minister for
Immigration and Multicultural and Indigenous Affai(2005) 145 FCR 363 andBGM v
Minister for Immigration and Multicultural and Ingenous Affair(2006) 150 FCR 522.
Appeals in both cases were decided by the High tGoul5 November 2008Minister for
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Immigration and Multicultural Affairs v QAAKR006] HCA 53 andNBGM v Minister for
Immigration and Multicultural Affairs[2006] HCA 54). Secondly, there are issues

concerning the application of s 424A of the Act.

The Background Facts

An appreciation of both groups of issues is asdisly the facts preceding the making

of the relevant decision by the Tribunal.

The appellant is an Iranian. In the late 1980stbgether with his then wife and
children, left Iran. He reached India, via Pakistaln 1990 the United Nations High
Commission for Refugees (UNHCR) recognised the légopteas a refugee under its mandate
pursuant to the statute of the office annexed teoRkion 428(V) adopted by the General
Assembly on 14 December 1950 (the UNHCR Statuthjclwwas not in the same terms as

article 1A(2) of the Convention.

The circumstances which led to the recognitiorthef appellant as a refugee by the
UNHCR were recorded in a document prepared by al lefficer of the UNHCR on 19
February 1998. This document was referred to byTitibunal. It stated:

“According to records kept in the UNHCR office iewW Delhi, you, your wife
Marzi and your two children, Maryam and Majid, eme@ India from
Pakistan on 24 March 1990 with the assistance chgent. You indicated to
our office in New Delhi that you were a memberhef National Movement of
Iranian Resistance (PMOI) and that you had disttdzla newspaper called
NAMIR on behalf of PMOI for seven years. You afsticated that you
loaned your car for party work. In February/Mard@®89, you indicated that
riots occurred in four cities which had the suppoftNAMIR. You advised
that you feared arrest for your party activitiesaying been arrested and
detained on at least one previous occasion (fromAR&I 1986 to 26 May
1987). You were interviewed by two different UNHERers andyour story
was found to be credible You were then recognised as a refugee under the
mandate of UNHCR.”

[emphasis added]

In 1991, while in India, the appellant applied famd was granted a visa by the
Australian Government. The visa was issued onud@ 1991. The visa granted was a Class
202 Visa. (The Tribunal described it as a Clas3 2i3a: see p 9 of the Tribunal decision.)

The issue of the visa was apparently based on dwhemsry prepared by the Principal



-3-

Migration Officer at the Australian High CommissiomNew Delhi which stated:

“Applicant has been in India for one year.

Is from Shiraz and is an ethnic Bakhtiyari. Notmsisingly, a supporter of
former PM Dr Shahpour Bakhtiyar. Activities inckeusual distribution of
National Resistance Movement literature, posters et

Business premises — a garage — were raided on akegecasions by Sepah
pasdaran in the period 1984-86, when the regime evasking down on its
perceived enemies; often in a fairly arbitrary waythe provinces.

Was arrested in early 1986 by local pasdaran, takenKhalidi Street
Komiteh (central) andletained for three weeks, in which time he claints t
have been subjected to various physical and merntatures, including
smashing of ankles; physical scars are evident aa hody and each ankle
is a mess.Credibility lent to this account by his admittitigat under torture,
he told them whatever they wanted to know.

Was then taken to Adilabad prison (central Shimzd housed in Section 49
[political wing] for eleven months. Appeared beforRevolutionary

Prosecutor’'s Office three times and was ultimatetyeased on weekly
reporting basis to Komiteh in 1987.

After his experiences, felt a real anger againggimee and continued his
activities, albeit in a low-key way. Following puab demonstrations

throughout Iran in early 1990, he participated ines in Shiraz but when the
regime’s reaction swiftly followed with known ddesnts being arrested, he
decided to flee the country.

Claims acceptable under Class 202 in the presemiate. Proceed to further
processing.”
[emphasis added]

The nature of this visa was discussed by the pyinualge at [37]-[38] as follows:

“The Refugee visa is an off-shore visa. In 19% thaterial criteria for a
Refugee visa were set out at reg 101 of the iiMilgeation Regulations:
101. The additional criteria in relation to a refegvisa are the following
criteria:
(a) the applicant is a person subject to persetutio
(b) the applicant is living:
() outside the country of which the person istezen; or
(i) if the person is not usually a resident ofttbauntry-outside the
person's usual country of residence; and
(c) the Minister is satisfied that:
() permanent settlement in Australia is the appetp course for
the applicant; and
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(i) such settlement would not be contrary to theerests of
Australia.

Of importance is the first criterion, the applicaig a person subject to
persecution. That criterion does not require cdesation of whether the
applicant has a well founded fear of persecutiortted notion arises in the
definition of refugee in the Convention, nor is first criterion limited to
persecution for the reasons identified in the Cotie&: seeMinister for
Immigration and Multicultural and Indigenous Affairv Huynh [2004]
FCAFC 47 at [9] and [22].

The present criterion for a Refugee visa is disedst R Germov and F
Motta Refugee Law in Australi®@xford University Press, 2003 at pp 62-64.
However, that discussion relates to the relevanteda of a Refugee visa
found in the currenMigration Regulationd.994 (Cth). While the criteria for
such a visa under th#ligration Regulationsl994 (Cth) differ from those
operative in 1991 (and set out at [38] above), wthors' comments are, in
my opinion, apt to describe the criteria for a Rgfa visa in 1991. They say
at 63-64:
These requirements are clearly narrower than theseut under Article
1A(2) of the Refugees Convention — in that the slearmaker does not
have to consider whether the applicant has a féaremsecution and
whether this fear is ‘well-founded’. Indeed, thegukations require
consideration by the Minister or his delegate...aswioether the
applicant is outside their home country and is abtusubject to
persecution. The Minister can also have regardh& ‘dlegree of the
persecution’ to which the applicant is subject —anmeg that, even
though the applicant has suffered ‘persecutiorg, Bhnister may not
consider it severe or grave enough to qualify ghglieant for the grant
of this particular visa. ... Furthermore, there isright of appeal against
a decision to refuse a Subclass 200 (Refugee) Vfisthis regard the
off-shore Refugee Visa, despite employing the t&efugee’, is only
loosely connected with the Refugees Conventioncesinstrictly
speaking, the Refugees Convention only operatesersure non-
refoulemento a refugee recognised according to its definibace they
are in the territory of the protecting state. Iest words, a person
cannot claim refugee status under the Refugees&dtion outside the
territory of the state concerned (and in Australiaase, outside the
migration zone) — and this is reflected in the rexuents of the
Subclass 200 (Refugee) Visa.
(Emphasis original)

The significance of this is that the grant of thefugee visa in 1991 did not
involve a determination or assessment by Austradiaa contracting state to
the Convention that the applicant was a refugeevtmm Australia owed
protection obligations. It is true that some assesnt was made by UNHCR.
However that assessment does not, on the materedeptly before me,
suggest it was made on behalf of Australia. Thsyan that material (as
reproduced in the Tribunal's reasons), a letterniréhe principle migration
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officer at the Australian High Commission in Newllban March 1991.
However all the letter reveals is that the offiegapeared to be satisfied that
the applicant had suffered persecution in Iran. da far as the letter
evidences any assessment by that officer, it watstiie applicant's ‘claims’
were ‘acceptable under Class 202'. This is proladblreference to a global
special humanitarian program visa dealt with, sfieaily, by reg 103 of the
Migration Regulationsn force at the time. The Tribunal proceeded on a
assumption that was not correct. That is, the dmdd assumed that because
of the name attaching to the visa granted to thgliagnt in 1991, there had
been an assessment, in the applicant's favourhetiver Australia owed him
protection obligations under the Convention.”

It should be noted that some of these conclusiomsantentious.

Later in 1991, the appellant came to Australidvkis family.

In 1995, the appellant, after pleading guilty, wasnvicted of three counts of
possession of a trafficable quantity of opium. &s released in 1997, having served the

minimum term of his sentence.

Not long after the appellant's release from prijsan order was made for his
deportation based on these serious offences. iByittie he was estranged from his wife and

family.

The appellant lodged an appeal from this decisidmnch was heard by the
Administrative Appeals Tribunal (the AAT), whichfiamed the deportation decision. In its
reasons, the AAT accepted that the Convention \paticable to the appellant (that is, in
effect, and relevantly for later discussion, that ad been recognised by Australia as a
refugee for the purposes of article 1A(2) of then@mtion), but that because of his serious
offences he was liable to deportation for reasassognised by Article 33(2) of the

Convention. Article 33 is in the following terms:

“Prohibition of expulsion or return (refoulement)

1. No Contracting State shall expel or return ¢ndér) a refugee in any
manner whatsoever to the frontiers of territoriehene his life or
freedom would be threatened on account of his raadigion,
nationality, membership of a particular social gmar political opinion.

2. The benefit of the present provision may notydver, be claimed by a
refugee whom there are reasonable grounds for rdiggras a danger to
the security of the country in which he is, or whaying been convicted
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by a final judgment of a particularly serious cripeonstitutes a danger
to the community of that country.”

Importantly for the debate about the first group isdues referred to above the AAT
expressed the view that there was insufficient ewie to justify a conclusion under article
1C(5) of the Convention in relation to the appédillafhe Tribunal stated the following in this

respect:

“...The [AAT] does not believe that there is sufficient eviddocgistify the
application of the cessation clause of {Rmnvention](Paragraph 1C(5)) to
the circumstances of this case. While there haeenbundoubted
improvements in the human rights situation in Iraremains a volatile and
highly unpredictable society as recent well pukkd events have
illustrated.”

The Tribunal also noted that evidence provided toy the appellant’s former wife

and her brother:

“raised serious questions about the veracity ofrifeigee claim made by [the
applicant] in India...”

The legal steps then taken by the appellant wesertbed by the primary judge as

follows at [4] and [5] of his reasons:

“The applicant did not make himself available foepdrtation. He was
located on 1 September 2000 and taken into immagratetention, where he
remains. In October 2000, the applicant soughe=tension of time to appeal
from the decision of the AAT. On 1 November 2&dmett J dismissed the
application on the basis that, on the ground adeah¢he appeal was doomed
to failure. The applicant sought an extensionimktin which to appeal from
the decision of EmmettJ. On 7 February 2001, &tbrdismissed the
application on the basis that the appeal would berded to failure.

On 20 May 2003 the applicant filed, in this Cowm, application under s 39B
of theJudiciary Act 1903 Cth) seeking an injunction to restrain the Mieist
from returning the applicant to Iran or removingnhifrom Australia. The
applicant discontinued those proceedings on 23 R0GS8. He had not been
deported because he had refused to complete amatrgrassport application
for travel to Iran and Iranian authorities refused accept citizens who were
returned involuntarily. The applicant made an apglion for the deportation
order to be revoked and the Minister refused tookevthe order in
July 2004.”

The appellant’s claims before the Tribunal werscdbed by the primary judge at



[9]-[15] of his reasons as follows:

“Generally, the applicant's claims were that he rih persecution on the
basis of actual or imputed political opinion. lmmsmary, the applicant's
claims were as follows.

The applicant was a supporter of Dr Shahpoor Bakhtformer Prime
Minister and caretaker of the Shah monarchy. Hapsuted democracy and
opposed the ruling Ayatollahs and the Islamic reginiis business premises
were raided several times by Sepah Pasdaran dutbfgd and 1986. The
applicant was a leading member of a group of peapbeking against the
I[ranian government and active in an underground-government movement,
the National Movement of Iranian Resistance (NIRMMIR or NAMIR)
("NIRM"), and was involved in distributing anti-gemment literature. He
received information about what days to set for olesirations, passed on
that information to others in Shiraz, and partidied in about twenty
demonstrations against the government.

The applicant distributed anti-government literauwhich led to his arrest in
1986. He was detained for 11 months without treald during this time

witnessed the hanging of other prisoners, includimgnds, and was tortured,
both physically and mentally. He was then brouggfore a judge who knew
his father and who was lenient towards the applicafhe judge ordered his
released, noting he could have ordered his executay the crime, and

required him to report weekly to the security auities (and sign at the local

Komiteh, sometimes up to 5 or 6 times a week).

After his release, he continued his political aitidés and participated in four
major demonstrations in Shiraz, with the last heald February or
March 1988. Following public demonstrations in lgat990 or late 1989 he
fled Iran because dissidents were being arrestedtha wake of the
demonstrations. There was a warrant for his ariadran, issued in 1989 or
1990. The judge that sentenced the applicant wptaced by a judge from
Tehran who wanted to review his case on the bhsisthe applicant's friends
had been executed and he had not. In 1991 hisggrlrother was assaulted
in the army because they knew him to be the appglghrother.

One day, as the applicant and his wife were leatiisghome in their friend's
car, four to five Nissan Patrol vehicles from therkiteh approached his home
and, according to his neighbours, members of thenikeh broke into his
house. Three days later, the applicant's fatheliaim arranged for a soldier
in the military and under his command to take tpplE@ant and his wife to
Pakistan. He and his wife then travelled to Indidthe applicant had been
involved in some anti-government activities white India (and later in
Australia for a period of one year).

After arriving in Australia the applicant travelletb India on an Iranian
passport in 1992. He returned to India at the resfuof his wife's family, as
his wife's brother needed to leave Iran with theigtance of a smuggler and
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the applicant was required to assist the wife'stieo in India. On meeting
with his wife's brother he realised he had beenede, that the money he
had sent for the brother to purchase a passporetwve Iran had not been
required for that purpose, and the applicant retenirto Australia.

Following his release from detention in Iran, thppdcant was unable to
access medicine to alleviate his pain and stresd,rasorted to taking opium,
which he continued to use until he was imprisoned gossession and
trafficking opium into Australia in 1995. While pmisoned in Australia, his
mother travelled from Iran to visit. On her retuta Iran, the applicant's
mother was detained for two days for having madeam with the applicant.
The applicant also claims that before 1998, hishenthis sister and their
neighbour had been stabbed by persons from ‘faalatadical groups’.”

The Tribunal’s Decision

The Tribunal set out in some detail the appeltaotaims before the delegate. The
Tribunal then set out in some detail what was saithe hearings held by the Tribunal on 9
and 15 November.

The Tribunal expressed the view that the censslie that it had to consider was
whether at the time of the decision the appellaat & well-founded fear of prosecution for a
Convention reason. This issue was said to arisausecof the operation of s 36(3) of the Act,
notwithstanding that the appellant may have preshobeen recognised as a refugee and
article 1C(5) may not apply. In this respect thddnal considered itself bound to apply the
first instance decisions iINBGM v Minister for Immigration and Multicultural nal
Indigenous Affairs[2004] FCA 1373 andQAAH v Minister for Immigration and
Multicultural and Indigenous Affair2004] FCA 1448.

Critical to the view the Tribunal took was the gl that should be given to the
evidence of appellant’s former wife and her brottiet was given to the AAT and that was
before the Tribunal to the effect that, contraryrtoch of his evidence, the appellant was not
politically active in Iran before leaving. Thisdiéo what appears to have been the agreement
of the Tribunal member that the appellant’s adwseuld suggest questions which would be
posed to a Dr Nair about the appellant’s likelydgbur if he returned to Iran. A report was
obtained from Dr Nair about the mental state ofappellant. The report was provided to the
appellant’'s advisor. Dr Nair was not asked angdiiquestion about the appellant’s likely

behaviour if he returned to Iran.
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After dealing at length with the evidence befdrehe Tribunal disposed of the mater
as follows. First, it accepted that Australia hadognised the appellant as a refugee. It
therefore saw article 1C(5) as relevant. This eygthat is one based on the premise of the
political activities of the appellant describedthg UNHCR, led to the following conclusion:

“If he were involved in the political activities seribed by UNHCR, and
imprisoned on that basis, country information irades that a person in that
position could face a real chance of harassmengrrest and/or ill treatment
for reason of political opinion. | accept that tigeneral situation in Iran in
1991 was one of repression and abuses of basis rhuigiats of dissidents as
to the present situation, Amnesty International@stnrecent report on Iran
observes that scores of political prisoners, inahgdprisoners of conscience,
continue to serve sentences imposed in previous yelowing unfair trials,
and scores more have been arrested (Amnesty Irtenah Report for 2004,
Iran, http://web.amnesty.org/report2004/irn-summang, accessed 17
November 2004). On the basis of this evidencel@¢b) would not apply.”

The Tribunal then proceeded to deal with the qoesafresh as to whether it was
satisfied that the appellant had a relevant welhfted fear. In undertaking this task, the
Tribunal rejected the evidence of the appellant.is lunnecessary to recount the various
respects in which the Tribunal found his eviderwdé unsatisfactory. These are discussed
by the primary judge in his reasons at [18]-[2h]is sufficient to summarise it by saying that

the Tribunal rejected his evidence about his malitactivity in Iran.

The Tribunal did recognise that, upon return tmJrthe appellant will come to the
attention of the Iranian authorities. It recordbdt the Department’s view was that it is
possible that Iranians returning from abroad wél duestioned and detained if there is any
evidence of their participation in anti-regime aities while abroad. The appellant’s adviser
in this respect submitted that the material avélgiublicly in the AAT decision in 1999 and
his political activity in Australia would become alable to the Iranian authorities. The
Tribunal dealt with this in the following way:

“...It has been submitted by RACS that details alibet applicant are
contained in the AAT decision made in 1999 and timtistory in Australia
would become apparent to the Iranian authoritie®tigh this means. It has
been argued that, even if he were not politicadliine in Iran in the past, ‘the
fact that he was recognised as a politically actigiigee by UNHCR and the
Australian government would lead the Iranian autties to assume that he
does in fact hold anti regime political opinionbat he participated in anti
government activities and his activities were othsumagnitude that the
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UNHCR and the Australian government granted himhwefugee status’
(RACS submission received 30 December’ (RACS ssibmiseceived 30
December 2004)I consider the chance remote that this AAT decisiwiill
come to the attention of the Iranian authorities,sathe applicant’'s name
does not appear in any context when a general keyveearch is done on
the internet using Google and MSN search enginegnd the Iranian
authorities would, therefore, have to look up th&TAdecision lists, then key
in the applicant’s name, in order find the decisiofhere is no evidence that
they might become aware that his case was heatdebAAT at all and it is
therefore unclear why they might undertake suckach. However, even if
they did read the AAT’s decision, | note that theskient Member repeatedly
observes in it that Miname providedjvas not a ‘witness of credit’ (paras 66,
71, 97) and further that there were ‘serious quastiabout the veracity of the
refugee claim’ made by him in India (para 98). Rbese reasons | am not
satisfied, and do not accept, that the contenhisfdecision might give rise to
a political opinion being imputed to the applicdnyt the Iranian authorities.”
[emphasis added]

The appellant's adviser also put that he may, upstarn, retaliate during any
confrontation with Iranian authorities and so bepined with an anti-regime political
opinion. The Tribunal rejected this. In so doihigad cause to refer to Dr Nair’s report. The

Tribunal stated:

“As to his future conduct and imputed political ojn, it has been argued
that Mr [name provided]may retaliate during a confrontation with Iranian
authorities such that he may be imputed with am@gime opinion, and that
during questioning on return he would be likelybEcome agitated to such a
degree that he may seem threatening to the auid®ritAlthough there is no
recent evidence before the Tribunal that [Mame provided]s still physically
violent. | accept that his behaviour may deterteran return to Iran, as is
observed by Dr Nair (23 November 2004). As to hdrehe might be imputed
with a political opinion as a result, it was furthargued that, if he were in a
confrontational situation, he would be likely txpeess his views against the
regime.... However Dr Nair’s report of 23 November 2004 doeot state
that he might react in this wayand in light of my other findings about his
past political activity, | cannot be satisfied the might.

| accept that Mr[name provided]may be questioned on or soon after his
arrival. However, as | am satisfied that he was perceived by the
authorities to be involved in anti-government podit activities before he left
Iran, and am also satisfied that he has not beemlired in such activities
since then, | consider the chance remote that hg Ipeasubjected to serious
harm in Iran because of political opinion imputediim.”

[emphasis order]
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The Decision of the Primary Judge

69 As to the first group of issues referred to atdBdpve, the primary judge found:

1.

70

that the Tribunal had erred in concluding thaisthalia had recognised the
appellant as a refugee for the purposes of the €dion;

that the Tribunal erred in applying s 36(3) loé tAct because the subsection
had no application to the entry or residence indbentry of nationality or
habitual residence, being the country the applitest fled and about which
the well-founded fear of prosecution was to exast]

that the Tribunal had, however, directed itselthe correct question required
by s 36(2) of the Act — the application of Articl&\(2) of the Convention
whether the appellant had a well-founded fear abgmution for a relevant

Convention reasons.

As to the second group of issues referred tolaljdve, the primary judge found that

there had been no breach of s 424A. As to Dr Blaaport, his Honour held that the absence

of any reference by Dr Nair as to how the appelhaight react was not “information” for the
purpose of s 424A. He said the following at [444§42] of his reasons.

“Counsel for the Minister responded by submittingttthere was no relevant
‘information’ which was not provided as required §424A and, in any event,
the entire report of Dr Nair was provided to thepsipant. It was submitted

that there was no denial of procedural fairnessause the representatives of
the applicant were given a copy of Dr Nair's repand subsequently made a
written submission relying on part of it. Furthéhe representatives did not
repeat an earlier request that Dr Nair be askedctamment on how the
applicant was likely to react when returned to Iramd how he would respond
if placed under pressure by Iranian authorities.

In my opinion, the submissions of counsel for thiaidter are correct.
Without foreclosing the possibility that circumstas could arise where what
did not appear in or was not referred to in a doemnwas ‘information’ for
the purposes of s 424A, this is not such a casbat Vg ‘information’ was
discussed by a Full Court iWin v Minister for Immigration and
Multicultural Affairs (2001) 105 FCR 212. Information must be provided t
give an applicant an opportunity to demonstrateittiermation should not be
relied on by the Tribunal. In the present case #pplicant was given Dr
Nair's report. It was clear, on its face, thatid not specifically address the
guestion of how the applicant would react in a confation with Iranian
authorities even though it had been a specific enathe applicant had
suggested that the Tribunal ask Dr Nair to addre$hat it did not address it,
would have been obvious to the applicant or hisissds. Why it did not



71

72

73

-12 -

would have been also clear. It was because it masa specific matter on
which Dr Nair was ultimately asked to comment.miy opinion the Tribunal
was not obliged by s 424A to provide particularsvbit was obvious, namely
the report did not discuss how the applicant waddct in a confrontation
with Iranian authorities.”

As to the argument that the results of the webickea directed to the AAT, the
primary judge took the view that while that wasommhation for the purposes of s 424A of the
Act, it was not information that the Tribunal caesied would be the reason or a part of the

reason for affirming the decision. His Honour stie following at [46]:

“On the present state of the authorities, the Tnhualmost certainly should
have provided this ‘information’ to the applicarft it was the reason or
formed part of the reason for its decision. Howesaunsel for the Minister
submitted it was not of that character. In my a@m this submission is
correct. The central question raised on behalthef applicant and addressed
by the Tribunal was whether the applicant's histany Australia would
become known to the Iranian authorities with theult that the applicant
would be imputed with a particular political opimaritical of the regime in
Iran. The Tribunal answered that question by pomptout that the AAT's
decision recorded the applicant as not being aress of credit’ and that
there were ‘serious questions about the veracithefrefugee claim’ made by
him in India. Its rejection of this aspect of ygplicant's claim (that the AAT
decision would result in imputed opinions on hiture) rested on what the
AAT said, and not whether what the AAT said waslilgavailable on the
Internet.”

Arguments and Disposition

In the light of the views that | have as to theergbion of s 424A in this case, it is
convenient to deal with the second group of issaésred to at [4] and [27] and [28] above

first.

Dr Nair's Report

The primary judge took the view that there wasniormation because, in effect, the
absence of any comment by Dr Nair was a produtttefact that Dr Nair had not been asked
to comment. In argument before us, the Ministéedeon what Finn and Stone JJ said in
VAF v Minister for Immigration and Multicultural @nindigenous Affairg2004) 206 ALR

471 at [24] to the effect that a gap or lack ofdevice was not “information”.



74

75

76

-13 -

In my respectful view, both his Honour’s approaciu the Minister's submissions do
not deal with how the Tribunal dealt with the issuAs part of its reasons for not being
satisfied that the appellant might react in a comfational way upon his return to Iran, the
Tribunal cited the fact that Dr Nair's report didtnstate that he might. This was not in
answer to a proposition that Dr Nair’'s report dig shat. Rather, it was a statement that the
form of Dr Nair’s report and its failure to say thihe appellant would behave in this way was
of assistance in concluding that he would not. tThahe absence of such a statement in Dr
Nair's report was taken by the Tribunal as suppertf the conclusion that he would not
behave in that way, implicitly a relevant propasitias to how the appellant would behave
upon return to Iran was being extracted from thenf@f Dr Nair's report. As | said in
SZEEU v Minister for Immigration and Multiculturaffairs and Indigenous Affair&006)
150 FCR 214 at [221]-[225], care needs to be egedcin applying [24(iii)] ofVAF. Here,
the absence of something in Dr Nair's report was merely taken as a gap, but was
implicitly probative of Dr Nair’s view that thereas no such danger. If the form of Dr Nair’s
report (including what it did not say) did not hates significance for the Tribunal there

would have been no point in mentioning it.

In my view, the information which should have bettie subject of a letter in
compliance with s 424A was that Dr Nair had repbr@d did not state that the appellant
might react in a way to express his views agaimstrégime. The letter should have pointed
out why this was relevant to the review — thaended against the proposition that he might
So behave.

The internet searches about the AAT

The primary judge said that the results of thecess were not part of the reason for
the purposes of s 424A(1). | cannot agree. Thagoaph quoted above has two cumulative
reasons. The first was that a search conductateyribunal member had not thrown up
information about the appellant, and thus a seafthhat kind would not throw up
information about the appellant. The second was dlven if it did, and even if the AAT
decision were to be found, it would be understogdtte Iranian authorities reading the
decision that the Presiding Member thought the kgmtenot to be a “witness of credit”.
Both were aspects of the reasoning of the TribuAgdplying SZEEUat [215] (with which

Weinberg J agreed) the relevant test is:
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“In my view, in the light of SAAP, in circumstanaelsere one is faced with a
decision of the Tribunal with reasons and the ca@implis a contravention of
s 424A(1), the question to ask, by reference tadghsons of the Tribunal in
the context in which one finds them (as revealihgtwvould be the reason or
a part of the reason for affirming the decision iethately prior to the making
of the decision), is whether the information in sfien was a part (that is any
part) of the reason for affirming the decision. the extent that the reasons of
the relevant majorities in Paul and VAF can be s¢emrrequire that the
relevant part of the reason have a stature or inigace, or be of a character,
which would make it unfair not to invoke the prages of s 424A, | think
SAAP requires that such an approach be rejectad.dhly necessary that the
information bea part of the reason.”

The web search results were a part of the reason.

The Minister submitted that relief may be refusetiere there is an entirely

alternative basis for the Tribunal’s decision. das cases were referred to, including

SZEEU In my reasons i®ZEEU | sought to summarise the position as follows:

“Section 424A not having been complied with, theelgm is entitled to
statutory writs under s 39B(1) of thiudiciary Act 1903 (Cth) unless a
legitimate reason to withhold such relief can bentified.

In SAAP McHugh J referred to the discussion by Gaudromd &ummow J
of the issue and relevant casedRe Refugee Review Tribunal; Ex parte Aala
(2000) 204 CLR 82 at [57]-[62]. From that | takeetHollowing to be in
accordance with principle. First, subject to whalldws, if s 424A is not
complied with, the Court does not engage in an epcas to whether the
breach was so trivial as not to warrant relief. Tiadure to comply with the
statutorily mandated provisions leads to the cosiclo that there was a lack
of statutory authority to make the decision. In dperation of s 424A and the
principles of procedural fairness, adherence to dwed process and
procedure is vital. Secondly, as a matter of digsore relief will be withheld
for reasons going to the conduct of the applicastdéscussed in Aala and
SAAP. No such considerations apply here. Thirdlyt can be shown that
there is a basis, otherwise unimpeached, upon whingh decision was
reached, unaffected by the failure to accord pracabfairness or to comply
with the required statutory procedure, relief camwithheld.

Mr Prince submitted that the discretionary reasevisich could lead to writs
not issuing did not include the existence of amregtseparate unimpeached
basis for concluding that Australia did not haveofgction obligations. | do
not agree. What the majority in SAAP stated was ¢in@ did not engage in
an evaluative analysis of the triviality or seriogss of the failure to observe
the statutory requirements. The same was said mda J and Gummow J
in Aala. However, Aala and SAAP leave open (seecelfy [58] and [59] in
Aala) the basis to refuse relief if it can be shaWwat grant of relief would
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lack utility. The examples given by Gaudron J anuin@ow J in Aala at [58]
were (a) where the decision-maker was bound bygtherning statute to
refuse, (b) where the submissions could only haes lanswered, as a matter
of law, against the person denied the opporturiitjmaking them and (c) if the
decision under review has no legal effect.

If it can be shown that there was a basis for thibuhal’s decision which can
be seen to be entirely independent of the failarioliow s 424A, in my view,
that is sufficiently analogous to the first of tléernatives referred to in [58]
of Aala to warrant withholding of relief.”

It is unnecessary and inappropriate to put angggm cases such 8ZEEUthat deal
with s 424A unless necessary. The conceptualndistns bound up in the terminology of
the section can lead to almost metaphysical debaten of the view the above matters set
out in SZEEU,and the other cases cited by the MinistéBAP of 20002 v Minister for
Immigration and Multicultural and Indigenous Affail2005] FCA 965 at [13]; anWEAJ v
Minister of Immigration and Multicultural and Indegous Affairg2003) 132 FCR 291 at
[54]-[55]) do not apply here. There was no clead andependent basis separate from the
information to which s 424A apply upon which oneaulcbbe satisfied that the failure to
follow s 424A had no possible effect. The lackpefsuasiveness of what appears in the last
two sentences of the passage cited at [24] ab@ds lene to conclude that the conclusion
reached earlier in that paragraph which involvdimee on the information was operative on
the Tribunal. | would not be prepared to withhoedief because of the cumulative and
alternative way the Tribunal approached the matter.

Thus, | respectfully disagree with the primary gadin his conclusions that the
information about the results of the internet seascdid not require a s 424A(1) letter; and |

reject the submissions of the Minister that retiegjht be withheld for discretionary reasons.

For the above reasons, in my view, the appealldhmaiallowed and the decision of

the Tribunal set aside.

The first group of issues

Given the views that | have in relation to s 4241 strictly unnecessary to deal with
the other views. However, on the view that | héwened as to the proper approach to be
taken, | can express my views shortly.
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| should say at the outset that any economy opatel is not a reflection on the

thoughtful and careful submissions advanced by Mrce on behalf of the appellant.

The appellant’s argument for this Court not tddai [25] of the reasons for judgment
of Black CJ (which was expressly concurred in bynbfeeld J and Stone J) INBGM v
Minister for Immigration and Multicultural and Ingenous Affairg2006) 150 FCR 522.

That paragraph was as follows:

“The members of the Full Court have reached diffgrconclusions both as to
the outcome of the appeal and as to the reasonghi®routcome. As a
majority would dismiss the appeal, that will be tirder of the Court. Given
the practical importance of the case, | think itpappriate to observe that
whilst there are two lines of reasoning leadinghe majority conclusion that
the appeal should be dismissed, there is a commnadsion about the task
to be performed by the decision-maker on an apfptinafor a permanent
protection visa where the relevant circumstances said to have changed
since the appellant was granted a temporary prodecvisa. The majority
would agree that s 36 mandates that the decisiokemaust be satisfied that,
at the time the decision is made, the applicangfpermanent protection visa
then has a well-founded fear of persecution for ay&ntion reason. The
circumstance that a previous decision-maker wassfsad that the applicant
had such a fear when a temporary protection visa granted is not sufficient
to establish what s 36 requires.”

A majority of the High Court iIQAAHandNBGM has unequivocally decided that the
proper approach for the Tribunal to take was anlyaisa under Article 1A(2). 1t is
unnecessary to recount in detail the approachehthjority beyond the recognition of this
essential matter. Thus the conclusion of the H@purt was in accordance with the

agreement of the majority of the Full Court in [2BNBGM.

Mr Prince submitted that the argument that hefptard about the place of s 65 in
the Act was not considered by the Full CourtNBGM. | am not persuaded that that is
correct. Nevertheless, that is not a good enoaghan to reconsider the view of the majority

in NBGM, in any event the High Court has now settled ssae.

Orders

The orders that | would make are:

1. The appeal be allowed.
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2. Orders 2 and 3 made by the Court on 10 Nover2d@5 be set aside, and in lieu
thereof the Court orders that:

(b) There be an order in the nature of certiorarqtiash the decision of the
Refugee Review Tribunal (the “Tribunal”) made onJanuary 2005.

(© There be an order in the nature of mandamusineg the Tribunal to
review according to law the decision of the delegat the Minister to
refuse the protection visa sought by the applicant.

(d) The first respondent pay the costs of the appli

3. The first respondent pay the appellant’s coste@appeal.

| certify that the preceding forty (40)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Allsop.
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