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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(aapf the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant, who claims to be a citizen of Iragplied to the Department of Immigration
(the Department) for the visa on [date deleted us@E1(2) of théMligration Act 1958as
this information may identify the applicant] Jur@l2.

The delegate refused to grant the visa [in] Au@@di2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore tinister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s fileF20D12/111106 relating to the applicant,
and the Tribunal file, and has had regard to th&rmation on those files and to the material
from other sources which is referred to below ingidering this application.

Arrival interview

The applicant arrived undocumented on Christmasésby boat [in] December 2011. He

was interviewed on the day of his arrival and stdket he was seeking protection because he
had been threatened by “a certain groups” becauseatationship with a married woman
which led to a conflict, and the family wants tekgaevenge by killing him.

He stated that he was a Shia Muslim from [CityTt]i Qar, in Iraq. He had no passport but
produced a number of documents including his Icetgienship certificate, residency ID
card, and an Iraqi driver’s licence.

Irregular maritime arrival interview
The applicant was interviewed again [in] Februadg2

He stated that he began the relationship withldige years ago, in about 2006; he had
asked her to marry him but her family had not agirédout two years ago she married
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another man but the applicant continued to seasdwetly at her house when her husband
was at work.

He had left Iraq [in] November 2011. About one ntiobéfore the applicant left Iraq the
woman'’s husband caught them together at home. kigedithe applicant and shot at him.
The applicant hid with his brother for a coupledas, then went to [location deleted:
s.431(2)], near the Iraqgi border with Kuwait.

The husband went to his tribal council with twonveisses and it was decreed that if the
applicant was killed his family could not claim tisdy. The husband divorced his wife and
continued to look for the applicant.

The applicant claimed that if he returns he willkdeed. He could be gaoled for ten years if
the case was reported to police. No action woulthken against the husband’s family if
they killed the applicant.

Protection visa application
The applicant’s protection visa was signed andéadgn] May 2012.

In a statement detailing his claims, [dated] Mag2Qhe applicant claimed that he is a
citizen of Iraq and of no other country. He claintkdt he is a Shia Muslim of the [name
deleted: s.431(2)] tribe, which is based in [CilyHe stated that he moved to Kuwait with
his parents when he was a child and lived theri¢ tinetage of [age deleted: s.431(2)] . In
March 1991 the family was deported to Irag. Attflife was difficult as they had nothing and
experienced discrimination, but after the fall adSam Hussein the situation improved.

He stated that he fears returning to Iraq becahesbusband of a woman with whom he had
an affair will kill him.

The applicant stated that he worked as a [occupatideted: s.431(2)]. In 2006 he met a girl
called [Ms A]. He wanted to marry her but her fam@fused as they felt the applicant was
not suitable. In 2009 [Ms A] was forced to marryptrer man, [Mr B]. [Ms A] and the
applicant continued their relationship until, iroabOctober 2011, [Mr B] found out about it.

The applicant stated that because he and [Mr Bfllim the same neighbourhood, [Mr B]
knew that the applicant had asked [Ms A] to maing nd he knew where the applicant
lived. They saw each other from a distance fronetimtime but avoided each other. Because
[Mr B] worked in the military and was away from herfor two weeks at a time, the

applicant and [Ms A] used to see each other whenmdsenot at home, but on this occasion he
came home unexpectedly. When he walked into theéhthe applicant fled. [Mr B] chased
him, shooting at him but he managed to escape.

The applicant was very afraid for his safety. Acling to their tribal tradition, if a woman
who commits adultery is her husband’s cousin shiebeikilled; if she is not his cousin, she
will be divorced and sent back to her family. Thustband will kill the man who had the
relationship with his wife. The applicant and [M$ake both from the same tribe; [Mr B] is
from the [name deleted: s.431(2)] tribe.

After fleeing from his home, the applicant stayétlia brother’'s house overnight then
travelled to [Town 2], near the border of Iraq d&dvait. From there he spoke to his wife
who said that an angry man was looking for him. Tifan left when the applicant’s family
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said that he was not at home. From their descrigtie applicant knows that this was [Mr B].
After that the applicant’s brother told him thatwsehad spread about his affair. Two
neighbours testified before the tribal leader thatapplicant had stayed at [Ms A]'s house
when her husband was not there. She was beatéviri][and confessed. The tribal leader
announced that the applicant should be arrestediled. Once he heard about the tribal
leader’s verdict the applicant decided to leavectinntry. The police and authorities do not
intervene in tribal disputes.

The applicant already had a passport and bouglaine picket to Malaysia. From there he
travelled to Indonesia and caught a boat to Auatrile was brought to Darwin [in]
December 2011.

If he returns the applicant will be killed by [Mi] Br his relatives. He has tarnished the
honour of their tribe. He cannot relocate becawsgple will know which tribe he comes
from when he registers himself.

Protection interview

The applicant was interviewed about his claims loglagate of the Minister [in] May 2012.
A recording of the interview is on the Departmefiils. The following is a summary of
relevant information provided by the applicantre interview.

He stated that he applied for his passport in 28&Mhad no plans to travel, but just seized the
opportunity. He had never applied for a visa tat\asother in [country deleted: s.431(2)], but
heard it was impossible to get a visa.

He said that he had six years education but hagleted primary and secondary school
because he did two years in one. He said that bhis dbrothers [occupation deleted:
s.431(2)], and one works for the [workplace deletedi31(2)]. His father was a [dealer].

He was married [in] 1977 to his wife, who is a dausn both sides; he was married at [age
deleted: s.431(2)] years of age.

His girlfriend [Ms A] is from the same tribe anceteame area. They met in the applicant’s
cab when she was going to market. He drove heuple®f times, they started to talk and
get friendly. They exchanged phone numbers. Thayest talking on the phone and started a
relationship. This was in about 2006. She was ajamé deleted: s.431(2)] then. The
delegate put to the applicant that it was impldedihbat she was not married. The applicant
said that it is uncommon, but it happens.

When he asked [Ms A] to marry him he did not teédl wife first. He could not do so. He
officially went to ask [Ms A]’'s family for her hanith marriage; he asked her father and
[brothers].

He said that they did not have sexual relationshijd after she got married; he said that
before “she was a virgin and | would not dare tdtd. | was hoping we could marry”.

The applicant has not been in touch with her siree been in Australia; before he left he
knew she was divorced and went back to her familgisse.

Asked about the circumstances in which they wesealiered, the applicant said that he was
with her at her home; “the door was knocking” Usubk stayed there till 10 or 11pm, but
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when they heard the door at about 9pm, they weneeroed. They could see through
peephole that it was her husband at the front fdhees dark, the street was dark. The
applicant prepared himself to escape. When sheeohire door he jumped the fence and ran.
Her husband saw him. From about 200 metres awahdieat the applicant but there were
cars parked in the street so he missed and theeappgot away.

The husband knew who the applicant was becausedtkih same area and he was aware of
the previous proposal to her so he was jealoudreedito avoid the applicant.

The applicant ran away to his brother’'s house aedams the husband went to his house; he
was very angry, asking about him. His family tolcthithat somebody very angry came

asking about him; from the description he coultitevas him. He spent one night at his
brother’s without telling his family where he wd%e next morning he went to [Town 2] in
border area, 200 kilometres from [City 1]. He leit brother to follow up case. [Ms A]'s
husband had beaten her and asked her what hapsteeagimitted the affair and the
neighbours testified that they had seen the apylicaming to the house. The husband went
to the tribe leader of the applicant’s tribe whalghat the applicant could be sentenced or
killed any time.

It was put to the applicant that he had stayedysafdTown 2] for 1 month before departing
Irag and he was asked why he could not relocatageently. He said that the husband had
not forgotten about him, he was taking his time preparing. He added that he can’t
[occupation deleted: s.431(2)] anywhere else iq,leaad said that he would have to obtain a
residency card with his new address and then thbamna could find me.

The officer discussed with the applicant countfgimation stating that honour crimes apply
to women, and there are no known cases of menepled that men are more mobile so they
can escape.

Delegate’s decision

The delegate found that any harm feared by thaagtlfrom his girlfriend’s husband would
not be directed at him for a Convention reasonthactkefore did not give rise to protection
obligations under the Refugees Convention. Asdcehgibility for complementary
protection, she found that there were not substagitounds for believing that he was at real
risk of significant harm because she relied on égunformation which she said indicated
that honour killings are prohibited by law (Penald€ 111 of 1969); that mostly women and
girls were victims of so-called honour killingsatttribal councils settle disputes between
families and groups; and that there was no evidehbéood feuds in recent times.

Tribunal proceedings

[In] September 2012 the applicant’s adviser suladi#t statutory declaration made by the
applicant [in] September 2012 and a submission.

Statutory declaration

The statutory declaration provided additional dstabout the applicant’s relationship with
[Ms A] (now referred to as [Ms A]) and the circurastes leading to his departure from Irag.
The applicant stated

. [Ms A] was about thirty eight when they met.



The applicant’'s marriage had been unhappy andetiiéife unsatisfactory for
some time when he met [Ms A].

They met about five times before he asked her fafoil permission to marry
her.

When they refused his proposal he and [Ms A] haoktonore careful about
their meetings; they were not able to meet in peesooften but maintained
contact on the phone.

Six months later [Ms A]'s family forced her to mga@nother man.

He was a local man who the applicant had perhageten occasionally but
they had never spoken. The applicant knew nothrmgiahim except that he
worked for the government.

After another six months [Ms A] contacted the apgtit and said that her
husband’s work roster meant that he was away fromehfor one week at a
time, then home for a week. She asked the appltoansit her at her house
while her husband was away.

The applicant and [Ms A] started a physical relagtop which continued for
about eighteen months once or twice a week.

One night at about 9pm someone knocked at the fiderA] thought it might
be her husband.

The only exit was the wall at the front of the heught next to the front door.
The applicant jumped over the wall just as she egehe front door. Her
husband was suspicious that there was someone iasdlhe sprayed the
front door with his machine gun. He saw the appligamp and fired a few
bullets at him. It was dark and he missed.

The applicant ran to his brother’s house.
Later that night [Mr B] went to the applicant’s ls@uand spoke with his wife.

The next day the applicant called his wife and tad he had been busy and
could not come home. She told him that any angny hzad been looking for
him.

The applicant’s brother told him that [Ms A] haddtdier husband that the
applicant was at his house. He took two witnesd®s smaid that the applicant
had been at his house many times and went to ek dfehe applicant’s tribe.
[Mr B] was determined not to accept a settlementbse he wanted to kill the
applicant so this was agreed. He divorced [Ms Al sime went back to her
parents.

The applicant stated that he made no financidkesetint with [Ms A]'s
husband, although the decision record mentionddhéhaad paid him
7000USD.
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. The applicant’s brother has told him that [Mr Bpsled him the letter from
the tribal leader authorising him to kill the agglnt. His brother had done
everything to reach a settlement but had not bbenta. He advised the
applicant to leave the country.

. He has been told that [Mr B] is still looking foinin
First Tribunal hearing

Theapplicant first appeared before the Tribunal ag¢arimg held by video link [in]

September 2012 to give evidence and present arganidre Tribunal hearing was
conducted with the assistance of an interpretérerArabic and English languages. The
applicant was represented in relation to the reagwiis registered migration agent, who was
present with the applicant in Perth.

The applicant said that his Iragi passport waseidsn 2010 but he had no plans to travel at
the time.

He said that he arrived in Australia [in] DecemB@f2. The journey took 28 or 30 days. He
said that he went from Iraq to Malaysia. He wern¥ialaysia because he asked the travel
agent which countries he could get a visa for dyidde said that he had no travel plans after
Malaysia, but when he was there he was asking peoql he met someone who suggested
that he go to Indonesia and then on to Australia.

| asked the applicant about his relationship wids [A]. He said that he met her twice in his
[location deleted: s.431(2)]; then she took hisnghoumber and they talked on the phone.
Over a three year period they met regularly; somegionce or twice a week.

| put to the applicant that it was surprising that family would reject his offer of marriage,
given her age, thirty eight. He said that a lofaglies did not marry because of the war. Her
family thought he could not support two households.

The applicant said that he did not have sex wite (Ml until after she married her husband.
After their marriage he did not see her for six thenthen he started seeing Heasked why
they only started a sexual relationship after sheried. He said that she was a “girl”; he said
“we don’t do those things” He said that he was hgpgo marry her. | asked the applicant if
he meant that he respected the fact that she wisgimand did not have a sexual
relationship with her because it would have caysetlems for her or for him. He said that
in Iraqg they could kill the person. | asked wasat also the case that having an adulterous
relationship with a married person could cause lerob. He said “She was a girl, a virgin, |
could not do that. After she got married we lovadreother, that's why” | said | still found it
hard to understand why he was worried about theemurences of having sex with a virgin
but not a married woman. He said that a married awors different; no one knew and he
thought no one would find out.

| asked how long after his proposal of marriage regescted she got married; he said that it
was less than three months, almost three month#dpthis time he saw her, but less than
before. He does not know anything about the cir¢cantes in which her marriage to [Mr B]
was arranged.
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| asked the applicant to describe the house wivdsed] and her husband lived. This proved
difficult. At first the applicant asked “how cardéscribe it”, so | asked him a series of
guestions which resulted in the applicant becominy frustrated. As the hearing progressed
it became evident that there were problems withgtiadity of the interpreting. For example,
at one point | asked the applicant “Was it theettoe the garden?” He responded in Arabic
“yes”, and the interpreter translated his resp@ssélrhe garden”. There appeared to be much
confusion on the part of the applicant about thestjons he was being asked and his
responses were frequently not clear. There werasimes when the applicant denied having
said certain things shortly afterwards. In vievtled potential importance of inconsistencies
in this case, given that it was likely to hingetba applicant’s credibility, | decided that the
hearing should be adjourned and reconvened witfieaeht interpreter.

| had the recording of the first hearing checkedabgther interpreter. | am satisfied that there
were no major misinterpretations, but the evidegigen was extremely confused and there
were minor inaccuracies.

Second Tribunal hearing

The hearing resumed [in] November 2012. The appiiaad his adviser attended in Perth by
video link. An Arabic interpreter was present.

Prior to the hearing the applicant submitted a drgwf the floor plan of [Ms A]'s house,
which is on the Tribunal’s file. This time the ajgpint was able to satisfactorily describe the
layout of the house, including the position of tlo®rs to the house and the street, the front
garden, and the location of the various eventh®Etvening when he was discovered by [Ms
A]’s husband.

The applicant said that when he visited [Ms A] @&t home he went on foot; it was about
fifteen minutes from his house to hers. He onlyt&gsher at night. He would go there one or
two hours after darkness fell. He said that hebhod was away for one week at a time; he
was a government official, in the army. Sometimesvore uniform, sometimes not.

On the night they were discovered, they were gtimthe living room. There was a knock at
the street door; this had a sliding bolt which doubt be unlocked from the outside. [Ms A]
was worried because nobody usually came thatsatewas worried it was her husband. She
looked through the peephole in the street doorsamdthat it was her husband. The applicant
and [Ms A] panicked. She told him to jump over tal when she opened the door to her
husband. | noted that, according to the plan heghaeh me, there appeared to be hiding
places within the garden and | asked why he hadingtly hidden until the husband went
inside. He said that they were so confused or gadithat he did not think of that. | asked at
what point the husband realised that the applia@stthere. He said that when he landed on
the ground the husband heard him and went backdeutde was about ten metres away. The
applicant ran. It took the husband some time tchgetveapon ready but then he fired at the
applicant; he fired two shots as the applicantaay. The applicant said that he does not
know what kind of weapon the husband had, but & avgun that fired single bullets. | noted
that in the statutory declaration submitted betbeefirst hearing he had stated that the
husband had a machine gun with which he openeafithe front door. The applicant was
adamant that he had said no such thing. The appkcadviser subsequently made
submission about the circumstances in which thetsty declaration was prepared and
indicated that this mistake was probably a trarsiatrror or a misunderstanding.
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The applicant said that he ran to his brother’sskolinoted that he had claimed that on the
same night [Ms AJ's husband had been to the apptisdnouse and asked about him; | asked
how the husband would know that it was the apptieath his wife, and how he knew where
he lived. The applicant said that he later founttbat the husband made [Ms A] tell him
where he lived, but also, he knew the applicamsit®f he knew that the applicant had
previously asked [Ms A] to marry him and he had enadjuiries about him. The applicant
said that in their area of [location deleted: s(23]1 most residents know where people live,
especially people who are of interest to them.

The applicant told his brother what had happenatkrithat night he telephoned his wife and
she said that an angry man had been to their hekiegaabout him. This was about one and
a half to two hours later. In the morning he wenfTtown 2]. The applicant said that he did
not tell his wife what had happened, but he toldthat he was going away on business.
Within the next two or three days everyone knewtwiza happened. The applicant spoke to
his wife again after that — three or four daysratte incident - because he heard that she was
upset.

| put to the applicant that he had provided incstesit information about the timing of his

first phone call to his wife. At the hearing hedsthat he called her the same night; in the
statutory declaration given to the Tribunal he shat it was the next day; in the statutory
declaration lodged with the protection visa appiarahe said that he called his wife from

[Town 2]; at the protection interview he said thatstayed at his brother's house without
telling his family. The applicant said that he vgase he called his wife on the same night
because it was that conversation that made hinddécigo to [Town 2].

| asked whether there was a particular piece ormétion that made the applicant decide to
leave the country. He said that he was continuaunsiguch with his brother who was
following up the case. His brother had tried, alenth the sheikh from their tribe, to
negotiate reconciliation with the husband, but las wdamant that he did not want a
reconciliation, he wanted the applicant’s blood.ehty days after the incident the applicant’s
brother informed him of this and he decided thatdrily option was to leave. The applicant
organised to travel to Malaysia because this wa®iitly country for which it was possible to
obtain a visa.

| asked the applicant about his claim that the andthad brought two neighbours to the
sheikh, and that they had stated that they hadtbeespplicant at his home. The applicant
said that he was not aware of having been seemighlours when visiting [Ms A], but he
said it is normal for neighbours to know who is @egnand going.

| put to the applicant that the country informatiodicated that it was much more common
for women to be killed in these situations, rattien the man. He said that both happen; a
very strict person would insist that the man b&#il although in some cases they would
accept gifts as compensation. | asked whether tmeam would be sent back to her family on
the basis that they would kill her. He said thatdpends how radical they are; generally you
have to see the event taking place in order tocenipted to kill a person. Also, men are
more able to flee and escape being killed.

| asked the applicant whether he would agree teonéacting his brother by telephone. |
suggested that for convenience, and given time ddfegences and potential difficulties in
actually making contact with the brother, | do sdhe absence of the applicant and his
adviser. | said that the conversation would bened, and made available to the applicant
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for comment if it contained any adverse informatidhe applicant consented to this, and
subsequently provided the Tribunal with his broth&glephone number.

Evidence of applicant’s brother

| reconvened the hearing [in] December 2012 an#tespmthe applicant’s brother, [name
deleted: s.431(2)], by telephone with an integatethe applicant’s brother said that he last
spoke to the applicant a long time ago. He saitthiieae was a “family issue”, and then no
communication for a long time. The family issue aasibal issue to do with a love
relationship; he said that it “ended badly foradlls”. The applicant’s brother said that he
and another person, the sheikh, tried to resolwertatter peacefully but the other person was
very strict and radical. He said that this persaubd Kill his brother if he found him. He said
that “of course”, this was why the applicant haftl lde said that the matter had impacted on
all of them; he is a public officer and it has cadifiim a lot of anxiety.

Asked to provide more details, he said that thdiegut had a relationship with a woman.
Her husband saw them so the applicant fled. Thihérand the sheikh tried to find a
solution but the husband insists on killing himeTtrusband lives on the same street as the
applicant. He said that he does not know whethgiharg has happened to the woman
involved. He said that the applicant left the aaed later contacted him asking for his
passport and some money, telling his brother fitdnage”.

Country information

According to the UK Home Office Operational Guidardote on Irag, November 2011
which summarises information from different sourabsut the treatment of Iragis claiming
to fear being killed in circumstances where they@msidered to have brought the honour of
the family into disrepute:

UNHCR's Eligibility Guidelines of May 2012 notedahso-called ‘honour crimes’ -
that is, violence committed by family members totpct the family‘'s honour -
reportedly remain of particular concern. Most frextly, women and girls and, to a
lesser extent, men and boys, are killed or suljject@ther types of violence such as
mutilations, because they are judged to have traasgd cultural, social or religious
norms bringing shame to their family. ‘Honour crghare said to occur for a variety
of reasons, including adultery, loss of virginigvén by rape), refusal of an arranged
marriage, attempt to marry someone against theewishthe family or making a
demand for a divorce. Even the suspicion or runtioatrany of these acts have been
committed can reportedly result in ‘honour crimééth the emergence of mobile
phones and internet, allowing young couples to camioate in secret, cases have
been reported in which girls, or boys, were kilkedthe basis of suspicious or
incriminating messages or phone calls.

3.9.3 Human Rights Watch reported that Violendeoate against girls and women
happens mainly at the hands of their husbandsfthrothers, sons, and male
extended family members. The men sometimes adteorders of tribal elders who
decide on punishments for women deemed to havieged traditional codes of
honour. Such infringements can include a womarirbdgting, marrying against her

1 UK Home Office 20120perational Guidance Note Iradpecember, Section 3.9.2, p.18
http://www.bia.homeoffice.gov.uk/sitecontent/docunts#policyandlaw/countryspecificasylumpolicyo
gnslirag-ogn?view=Binargccessed 18 December 2012
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family's wishes, being the victim of sexual violentosing virginity before marriage,
seeking a divorce against her family's wishes, gimgain an extramarital affair, and
refusing an arranged marriage.

3.9.4 The US State Department Report 2011 supptiete statistical evidence on the
issue and stated that ‘honour killings’ remainextaous problem throughout all parts
of the country. Statistics published by the KRG igliry of Interior in 2010 stated

that there were 102 incidents of women burned thaaound Erbil Province alone.
Sixty-five percent of these cases were still urideestigation during 2011. Women
who committed self-immolation had been previousttimised, but police
investigated only a small number of women's bursesaThe KRG reported that
during 2011 76 women were killed or committed siéciwhile 330 were burned or
self-immolated, but a number of NGOs, including @rganisation for Women's
Freedom in Iraq, stated that such estimates were lo

Honour Crimes in Central and Southern Iraq

3.9.6 The Iraqi Penal Code (Law No. 111 of 1969%jtams provisions that allow
lenient punishments for *honour killings’ on theognds of provocation or if the
accused had ‘honourable motives’ The punishmédmttween 6 to 12 months
imprisonment. Article 409 further provides thaaiperson surprises his wife or a
female relative committing adultery and kills/irpgrone or both immediately, the
punishment will not exceed three years. The lawsdad provide any guidance as to
what ‘honourable motives’ are and therefore ledkiesdoor open for wide
interpretation and abuse.

3.9.7 Amnesty International reports that there tiama culture of impunity, with
regard to honour crimes, based on the de factd tegadate for such crimes

provided under the Penal Code; women continue talleel with impunity by their
relatives because their behaviour is perceive@te Infringed traditional codes. In
2008 the Iraqgi authorities recorded 56 so-calleablo killings of women in the nine
southern governorates. Most men get away with threseers because the authorities
are unwilling to carry out proper investigationglgunish the perpetrators. Iraqi
legislators have failed to amend laws that effedyiwondone, even facilitate, such
violence against women and girls.

3.9.15 Conclusion: Women fearing ‘honour killing’‘bonour crimes’ in either
central or southern Iraqg or in the Kurdistan Regibiraq are unlikely to be able to
access effective protection. ...

3. 9.16 There might be cases where men are abfrisnour crimes for committing
certain acts which have brought shame on theirlfaf&ffective protection is
unlikely to be available ...

A recent media report noted an increase in the rumbso-called “honour killings” in
Basra, a southern predominantly Shia city, withhatties admitting they were powerless to
prevent these murdérs

2 “Hitmen charge $100 a victim as Basra honourni rise”, Afif SarhanThe Observer30 November 2008,
http://www.guardian.co.uk/world/2008/nov/30/iragruo-killings-women/print
Accessed 18 December 2012.



Authorities in the southern Iraqi city of Basra badmitted they are powerless to
prevent 'honour killings' in the city following & per cent increase in religious
murders during the past year.

There has been no improvement in conviction raieghiese killings. So far this year,
81 women in the city have been murdered for allggednging shame on their
families. Only five people have been convicted.

During 2007 the Basra security committee recordethdnour killings' and three
convictions. One lawyer in the city described haiqe were actively protecting
perpetrators and said that a woman in Basra camdbe murdered by hired hitmen
for as little as $100 (£65).

Ali Azize Raja'a, an Iraqi prosecutor who has reprged the victims of 32 'honour
killings' since 2004, said that, despite accumatasiufficient evidence to prove who
was responsible in each murder, he had won onlycage.

77. Another report describes the failure of the natigraaliament to reform laws that sanction
lenient punishments for so-called “honour killings”

The country’s powerful Islamic parties and leadeesresisting reform of a law that
sanctions lenient punishments for those foundgoiltso-called honour killings.

Article 111 of the Iragi penal code - passed in9l96llows a lesser punishment for
the killing of women if the male defendants arenfdwo have had “honourable
motives”.

Under the law, a man can receive a maximum of theees in prison if he
immediately kills or disables his wife or girlfridrafter withessing her engaging in a
sexual act with another man. This sentencing gipties if the defendant
immediately kills or disables the other man.

In most cases, the sentence is commuted if thendafe has no criminal background

Acting minister of state for women’s affairs Narnthman is leading a campaign to
change the Ba’'ath-era law.

She is pushing for parliament to ditch the honallings statute, so that men accused
of such crimes are prosecuted for murder, the pomgsit for which is life
imprisonment or the death penalty.

Othman’s initiative is primarily backed by secutdsiand has received the support of
about 60 members of parliament from the seculai st and the Kurdish Alliance,
according to Iraqi List MP Maysoon al-Damalogy.

However, representatives from the Shia United Ifdlignce - the most powerful
bloc in parliament, led by Prime Minister Nuri alaliki - and the Sunni-led Iraqi
Accord Front both oppose the legislation.

3 “Iraq: Politicians reject 'honour' crime reformsw Efforts to toughen sentences meet oppositiomfr
Islamists”, reproduced attp://www.stophonourkillings.com/?name=News&filetide&sid=2502



United Iragi Alliance MP Qais al-Ameri argued tianour crimes are permitted
under sharia, or Islamic law, “lllicit sex is theost dangerous thing in a society, and
there should be severe punishments against thos@naltice it.”

Many have argued that honour crimes are cultur@lrem religious. Last year,
members of the minority Yezidi religious commurniitynorthern Iraq stoned a 17-
year-old Yezidi girl to death after she fell in ®with a Muslim.

Iragi Accord Front MP Hashim al-Taee said that lse aupported the current honour
crimes law because it is based on sharia. ...

78. The legal basis for “honour killings” is explaineda recent report by an NGO dealing with

79.

women’s rights, which also notes that men are craly liable for adulterous acts committed
in the marital home

Adultery is a crime in Iraq as it is in most Islangiountriesln some Muslim

countries there is a growing perception of adultesya moral crime that is a matter
better dealt with privately between spouses rétiaan within the criminal justice
systemin Iraq it continues to be a criminal act and avgraocial offense against
family/community/tribal honor, leading women to éagerious threats of honor

killing by their husband’s and natal families. Tiere suspicion or allegation of
adultery places all parties at risk, but especiattynen and girls who carry the heavy
burden of maintaining honor.

Men are also criminally liable under the IPC Aid77, however Iraqi law
discriminates against women by holding them resptm$or adultery committed
anywhere, whereas men are only liable for actglofteary committed in the marital
home. ... The crime of adultery is a misdemeanomsienhich is punishable with a
jail sentence from three months to five years unidedPC Article 26.

The Tribunal sought expert advice to assess thesitlidity of the applicant’s claim that the
woman with whom he had the sexual relationshipri@deen killed, but had been returned
to her family under tribal custom which also autbed her husband to kill the applicant. This
claim seemed inconsistent with general informasioggesting that women and girls are
predominantly the victims of honour killings. Thaliunal contacted numerous academic
experts and received only one reply which statat thhile possibly unusual, “the assertion
he [the male adulterer] is likely to be harnmdher [the woman’s] husband or his relatives
can not be rejected” It was noted that among Bedwiles it is “relatively common for a
man to kill his wife’s lover—and oddly enough, thhemen in the case were never killed and
often not even divorced. There wasn’t an obligatioder Bedouin customary law to kill the
lover, and blood-money would have to be paid ferkitling; but the amount of the blood-
money would be reduced because of the circumstaandghere seems to have been some
feeling that the killer did the right thing” | note that none of the parties in this case are
Bedouin.

4 «|nstitutionalised violence against women and girlsaq”, Heartland Alliance for Human Needs & Huma
Rights 201 http://www.heartlandalliance.org/international/rass/institutionalized-violence-against-women-
and-girls-in-irag-laws-and-practices_english.puofge 21, accessed 18 December 2012

° Efrati, N 2012, Email to RRTRe: RRT request for information on tribal practicetated to honour killings
18 November.
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A 2010 fact-finding mission by the Danish ImmigoatiServiceHonour crimes against men
in the Kurdistan Region of Irag (KRIprovides information on honour killings in northe
Irag where males are the victim. (I note that ttimie and tribal makeup of Kurdistan is
different to that in southern Iraq, from where #pplicant comes). The report quotes Hassan
Berwarf, a US-based academic, as stating that men araltgau risk’ of becoming victims
of honour crimes as women. The report also quotkeses Salihas stating that (in the KRI)
men involved in “offences” such as adultery arel@nthreat of murder until a reconciliation
is reached. This report claims that males fearing being Kilie this context in KRI are less
likely to find assistance from state authoritied aon-state group&hanim R. Latif states
that males under threat of honour killings are ‘mless likely than women to find assistance and
protection from the police and/or from other autfies as well as NGO¥, adding that
threatened males have little option but to fleecinentry.

Two specific reports in which men were the victiaig¢honour killings” have been locatEd

As to the possibility of relocation to another pafrtrag where the applicant might be able to
avoid the harm he faces from an individual in fogle town, the UNHCR Guidelines on the
Assessment of Eligibility of Iragi Asylum Seekelisaliss the difficulties of relocation or
internal flight in Iraq:

Common ethnic or religious backgrounds and exigtiibgl and family ties in the
area of relocation are crucial when assessinguhiadility of an IFA/IRA, as these
generally ensure a certain level of community prtid@ and access to servicgéhis

is true for both towns and rural areas, where nevers, particularly when they do
not belong to the sect, tribes or families preseste, may be discriminated against.
Even those originating from the area may be peeceas newcomers, if they have
lost all links with their community. Further, anAFRA to an area with a
predominantly different ethnic or religious demqg@ma may also not be possible due
to latent or overt tensions between groups. Thisbeaparticularly the case for

® Hassan Berwari is an assistant professor in paliicience at the University of Omaha and theauth
books and articles on the Middle East. He alsoeskas a Senior Fellow at the United States InstbfiPeace
(USIP) based in Washington, D.C. for the year 2006Seéhttp://www.unomaha.edu/psci/barari.php

" Deputy country director of QANDIL, a Swedish-bas¢@O focusing on human rights and the Kurdish
community.http://www.gandil.org/about-gandil/

8 Danish Immigration Service 2018pnour Crimes against Men in Kurdistan Region afj(KRI) and the
Availability of Protection March, Section 1, p.3http://www.nyidanmark.dk/NR/rdonlyres/3E22 AAC6-C28F
420B-9EDB-B8D2274D3E2D/0/KRGrapport%C3%86resdraPpddSLUTRAPPORT.pdf Accessed 21
November 201ZAttachment>

® Khanim R Latif is the director of ASUDA, a NGO Ieakin Kurdish-controlled Iraq advocating against
violence against women. ASUDA was founded in 2000.

19 Danish Immigration Service 2018pnour Crimes against Men in Kurdistan Region afjl(KRI) and the
Availability of Protection March, Section 3, p.Bttp://www.nyidanmark.dk/NR/rdonlyres/3E22AAC6-C28F
420B-9EDB-B8D2274D3E2D/0/KRGrapport%C3%86resdraDidSLUTRAPPORT.pdAccessed 21
November 2012 .

' Cockburn, P 2008, ‘How picture phones have fueitedzy of honour killing in Iragq’The Independent7
May http://www.independent.co.uk/news/world/middle-dastv-picture-phones-have-fuelled-frenzy-of-
honour-killing-in-irag-829934.htmAccessed 21 November 2012; Danish Immigration iSer010Honour
Crimes against Men in Kurdistan Region of Iraq (K&hd the Availability of ProtectigiMarch, Section 1, p.3
http://www.nyidanmark.dk/NR/rdonlyres/3E22AAC6-C28RE0B-9EDB-
B8D2274D3E2D/0/KRGrapport%C3%86resdrabjan2010SLUPRART .pdfAccessed 21 November 2012
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Sunnis in predominantly Shi'ite areas, and vicesagespecially if the demographic
make-up of the areas has changed as a resultwbpsesectarian violencé.

The Guidelines note that relocation is difficult Eonumber of reasons, including a lack of
access to housing, employment and other esseesialirces in a many areas, especially for
internally displaced persons, and for those wittiamoily, tribal or religious ties in the new
area. Moreover, the Guidelines note that many aselaq are not secure (the Shia south,
from where the applicant comes is, in fact, onthefmore secure regions in Iraqg; as is the
Kurdistan region, which is not accessible on a Iargh basis for anyone not originally from
that area) and road travel throughout most of thetry is dangerods

FINDINGS AND REASONS

The applicant claims that he is a national of Itdg.has presented identity documents,
including a citizenship certificate, which appeahtive been issued by the relevant Iraqi
authorities. Although these documents have not b&emnally translated, a Departmental
officer accepted them on the basis of a sight tagios, a notation of which is on the relevant
documents in the Department’s file at folios 18-lthe absence of any evidence to suggest
that the applicant is not telling the truth aboistidentity and nationality, | accept that he is
[name deleted: s.431(2)], a national of Irag. Themo information before me to suggest that
he has the right to enter and reside in any othentty. His claims to refugee status will
therefore be assessed against Iraq, as his cafiigtionality.

Claims under Refugees Convention

The applicant claims that he will be killed if heturns to Iraq because he committed adultery
with a married woman whose husband discoveredpgpkcant with the woman in the
matrimonial home. He claims that under tribal castbe man is entitled to kill the applicant

if no mediated solution can be reached. The apmglicaims that his brother was
unsuccessful in his efforts to negotiate anothkrtimm and the man is determined to kill him.
He claims that relocation to a safe area is nagiptesbecause he could be traced anywhere
and relocation in Iraq is difficult.

The applicant has presented his account of evertaq with notable consistency throughout
all stages of the processing of his applicationilgvé number of relatively minor
inconsistencies appeared to have emerged in therewent statutory declaration setting out
his claims, after exploring these at the heariamlisatisfied that they were the result of
innocent errors or misunderstandings, and notlkadétruthfulness in the applicant’s
account. Over two hearings | questioned the applicaconsiderable detail about his claims,
and he was not only consistent in his accountwaist able to provide additional credible
detail when requested to do so, and to clarifyotegimatters about which | had doubts. He
appeared to be frank and spontaneous in givintektsnony. While elements of his account
could be viewed as somewhat implausible, therésslately no reasonable basis for the
entire story to be dismissed as not credible fer bason; it is certainly not possible to find
with certainty that the events described by thdieapt did not take place. The applicant’s
account was confirmed in its broad detail by theliapnt’s brother, from whom | took
telephone evidence, and is broadly consistent witbpendent information. Overall, | am

12 United Nations High Commissioner for Refugees 2QUIHCR Eligibility Guidelines for Assessing the
International Protection Needs of Asylum-Seekessfiraq, 31 May,
http://www.unhcr.org/refworld/docid/4fc77d522.htmpage 55, accessed 18 December 2012.

13 Supra, pages 52-55.
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satisfied that the applicant is telling the truboat the events which he claims caused him to
leave Iraq.

The independent information tends to corroborageabplicant’s claims about tribal custom
and the prevalence of such so-called “honour kj#iinn Irag. Although there is little or no
information which specifically refers to the kilgrof male adulterers by Shia tribes in
southern Iraq, it is possible in my view to infewrh the information which is available about
practices in Kurdistan and among the Bedouin triladsch indicate that males are subject to
the death penalty in cases of adultery or sexaakgression; from the many documented
cases of honour killings of women in Basra, a Sitiain southern Iraq; and from the
existence of legislation both criminalising adufteand providing lenient penalties for

“honour killings”, that the applicant’s accountgenerally credible and plausible, and his fear
is well-founded. Based on this information, | addiyat the act of adultery is a criminal
offence in Iraq, in the case of a male, if it isrooitted in the marital home, as it was here. |
accept that generally, punishment for adulteryoissadered a matter for family and tribe,
rather than the state. | accept that parties “gudlf committing adultery (among other
perceived sexual and moral transgressions) mauliject to so-called “honour killings”;

while the victims are usually women, there are doented cases in which men have been
killed, and the human rights reports and acadenpers cited above acknowledge the
possibility that males may be killed in these cmstiances as well as women. | accept, on the
basis of the country information set out abovet tha Iragi law prescribes a lesser penalty
for so-called “honour killings” than it does for maer in other circumstances, and that recent
attempts by law makers to amend these provisidlesifiargely because of Shia members of
parliament who considered that the existing laweately and appropriately reflected
religious and social mores. Moreover, the countfgrmation indicates that the police are
generally sympathetic to the perpetrators of “harallings” and not interested in securing
prosecutions or convictions, which are rare. Tliermation set out above indicates that both
the national legislature and the local authoritiesv such killings as a matter for the family,
and not the state.

Based on the applicant’s credible evidence and@d@try information, | accept that the man
with whose wife the applicant had a sexual relatom has been deemed under tribal custom
to be entitled to kill the applicant. | accept thadence of the applicant and his brother that
he intends to do so, and that there is no podsiloifia negotiated non-violent settlement of
the matter. As the events in question occurred tyve months ago, and there is no reason
to suppose that this intention has changed, oraviouthe reasonably foreseeable future, |
find that there is a real chance that the applieantld in fact be killed if he returns to Iraqg.

| do not accept, however, that the harm faced byafiplicant would be directed against him
for a Convention reason. There is no suggestidnthiesharm would be directed at the
applicant because of his race, his nationalityiepblitical opinion. While the killing of the
applicant may be, or be perceived to be sanctionedquired under religious rules, it is not
for reason ohis religion that he would be killed, it is becauws a particular act that he did.
Similarly, | do not consider that the applicantdadiarm as a member of any identifiable
particular social group, including the one suggestehis submissions to the Department —
“people targeted because of a blood feud” — orsamylar characterisation such as “people
who have breached tribal or social sexual moreshyrview, the facts of this case indicate
that the motivation for the murder of the applicaould be revenge, sanctioned by tribal and
possibly religious and cultural custom, but nokdéid to any Convention reason; rather the
essential and significant reason for the harm dortke applicant is his conduct in having a
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sexual relationship with a married women. Whilsame circumstances there may exist an
identifiable particular social group comprised ebple who have breached
social/religious/tribal mores, or dishonoured thiamily, in my view that is not the case here.
The country information suggests that in Iragi sbgiwhich is itself comprised of disparate
religious and ethnic groups, most if not all of elhapparently carry out “honour crimes” to
a greater or lesser extent, there are many poss#yje in which a person may be considered
to have infringed mores, or to have invited dishonén my view, this lack of commonality
means that there is no group which is “identifidipyea characteristic or attribute common to
all members”, and certainly no common charactermtiattribute that distinguishes the group
from society at largé: while people who have breached the customs oesnoirtheir tribe
members may thereby be distinguished and set fipartother members of their own tribal
or ethnic group, | do not consider that they thgmistinguishable from society at large.

Complementary protection

In these circumstances, | find that while the aygpit has a well-founded fear of persecution
in Iraq, this is not for a Convention reason, Acltogly, he does not meet the definition of a
refugee. As the applicant does not meet the aiferithe grant of a protection visa under
s36(2)(a) | have to consider whether he meetseheirements of s.36(2)(aa) for
complementary protection, that is, whether theeesabstantial grounds for believing that, as
a necessary and foreseeable consequence of theaapjbleing removed from Australia to a
receiving country, there is a real risk that heloe will suffer significant harm.

| find that Iraq is the receiving country for therposes of these provisions, as it is the
applicant’s country of nationality.

For the reasons set out above, | have acceptethtiratis a real chance that the applicant
will be killed if he returns to Irag. Arbitrary dapation of life constitutes significant harm
for the purposes of s.36(2)(aa): s.36(2A), andl$.5(

As to the applicable test to ascertain whetherethee substantial grounds for believing that,
as a necessary and foreseeable consequence gpifeaat being removed to a receiving
country, there is a real risk that he will suffggrséficant harm, there is little guidance as to
whether parliament intended to impose the samelatdras the “real chance” test for the
purpose of the Refugees Convention, or a diffestantdard as suggested by the use of
different wording. The Explanatory Memorandum stateat:

[a] real risk of significant harm is one where ttegm is a necessary and foreseeable
conseqguence of removal. The risk must be assessgunds that go beyond mere
theory and suspicion but does not have to medetief being highly probable. The
danger of harm must be personal and present.

The Second Reading Speech on the introductioneoBithstated ‘[a] real risk of significant
harm has been found in instances where thereeassampal or direct risk to the specific
person®®.

4 Applicant S v MIMA2004) 217 CLR 387, per Gummow and Kirby JJ a}.[36

15 Explanatory Memorandum to the Migration Amendm@umplementary Protection) Bill 2011 at [67].

6 Commonwealth of Australi@arliamentary DebatesHouse of Representatives, 24 February 2011, 1357
(Chris Bowen, Minister for Immigration and Citizdmg).
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| consider that the likelihood of the applicantrimesubjected to significant harm is clear,
present and substantial; | consider it highly pkdédhat if the applicant returns to Irag he
will be killed by the husband of his lover. In teesrcumstances | consider that there are
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed to Iraq, there is a resdd tihat he will suffer significant harm.

S.36(2B) of théAct specifies certain circumstances in which thetaken not to be a real

risk that an applicant will suffer significant harma country. These arise where it would be
reasonable for the applicant to relocate to an afré@e country where there would not be a
real risk that he will suffer significant harm; wkedhe applicant could obtain, from an
authority of the country, protection such that éheould not be a real risk that he will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant perbaria relation to this last issue, it is
evident that the harm in this case is faced byagy@icant personally.

As to relocation, | accept, based on the discugsidine UNHCR Guidelines above at [82-3]
that relocation within Iraq is problematic. The bggnt is a Shia who fears harm in the Shia
south of Iraq. | find that it would not be reasoledfor him to relocate to any Sunni
dominated area of Iraq because of the tribal anthsan demography of the country. | find
that without tribal and family connections it wouldt be reasonable for the applicant to
relocate to a Shia area of Baghdad. | find thateut such connections he would face
discrimination in relation to housing, employmentidasic services, and that he may even
face physical danger. | find, moreover, that gitlemlevel of insecurity in much of Iraq
(apart from the Shia south), including a high lesfetianger on most roads, it would not be
reasonable for the applicant to relocate outsidaibual place of residence. | find that the
religious and ethnic demography of Iraq, coupleth\he scarcity of resources and
deprivation caused by years of war, together viighgoor security situation in many regions,
mean that it is not reasonable to expect a pesogldcate to an area outside their usual
residence without the existence of strong suppetwaorks. | find that the applicant does not
have such networks, and that there is nowherenvithg to which it would be reasonable for
him to relocate. In any case, as the person frommvhe fears harm works for the
government in some capacity, and as it is nece$sargsidents to register any change of
place of residence, | accept the applicant’s cliat it may be possible for the man who
intends to kill him to locate him elsewhere in Iraq

As to whether the applicant could obtain protecfiom the risk of harm from a state
authority, | accept, on the basis of the informaset out above, that Iraqi law prescribes a
lesser penalty for so-called “honour killings” thiadoes for unlawful killings committed in
different circumstances. The country informaticetes that recent attempts by law makers to
amend these provisions failed largely because i@ ®kembers of parliament who considered
that the existing law accurately and appropriatefiected religious and social mores. In my
view, this legislation in effect provides state &&n for the extra-judicial killing of a person
who has committed adultery. This, together withittiermation set out above about the
attitude of the authorities to such killings — thia¢y are a matter for the family not the state —
with the consequence that prosecutions, let alongictions for so-called “honour killings”
are rare, satisfies me that the applicant wouldoeadble to obtain protection from any state
authority in relation to the significant harm heda.

Based on the applicant’s credible evidence and@d@try information, | accept that the man
with whose wife the applicant had a sexual relatom has been deemed under tribal custom
to be entitled to kill the applicant. | find th&ietre are substantial grounds for believing that
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there is a real risk that this would happen ifdpelicant returns to Iraqg. | find that this is
significant harm. | find that the applicant would bnable to obtain protection against the
harm he faces, and that it would not be reasorfabl@m to relocate in order to avoid that
harm, which he faces personally. | find that thpliagnt therefore meets the complementary
protection criterion in s.36(2)(aa).

CONCLUSION

The Tribunal is not satisfied that the applicard igerson in respect of whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterros.B6(2)(aa). The Tribunal $aitisfied that
the applicant is a person in respect of whom Aliatheas protection obligations under
s.36(2)(aa).decision

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(aa) of the Migration Act.



