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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Zamhraived in Australia on [date
deleted under s.431(2) of tMagration Act 1958 as this information may identify the
applicant] February 2009 and applied to the Depamtrof Immigration and

Citizenship for the visa [in] November 2010. Théedate decided to refuse to grant the
visa [in] November 2011 and notified the applicahthe decision.

The delegate refused the visa application on teeslhathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] NovemB@d.1 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are
set out in .36 of the Act and Part 866 of Sche@ulethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Conventdating to the Status of Refugees
as amended by the 1967 Protocol relating to thiesSte Refugees (together, the
Refugees Convention, or the Convention), or onrdtieenplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

7.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion, nationality,
membership of a particular social group or politmginion, is outside the country of his
nationality and is unable or, owing to such feawynwilling to avail himself of the protection
of that country; or who, not having a nationalibdebeing outside the country of his former
habitual residence, is unable or, owing to such fsainwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1Applicant Sv MIMA (2004) 217 CLR 387Appellant
S395/2002 v MIMA (2003) 216 CLR 4733ZATV v MIAC (2007) 233 CLR 18 and
SZFDV v MIAC (2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention di&fim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegwiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a groe.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear’ of persecution under
the Convention if they have genuine fear foundeaohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or ingabgal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

19.

20.

21.

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsib(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afféfae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMS AND EVIDENCE

22.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Application for Protection Visa

23.

The applicant lodged an application for a Protectisa [in] November 2010. In that
application he stated that he was born on [dateteidl s.431(2)]. He was born in

[Zambia]. He speaks English and Bemba. He flewodliusaka International airport
[in] February 2009. He entered Australia on a Stidéesa. He has had fifteen years



education. From 2000 until August 2008 he livethatsame address in Zambia. He
claims that he left Zambia as he feared being pated. He claims that if he returns he
will be put to death by the entire community of thikage. He claims that the entire
community will harm and mistreat him. He claimsytthave people planted all over
Zambia and there is no area in Zambia where heduoeiprotected. He claims that
evidence of the death of his two [siblings] andrhigher is the reason that his life will
not be spared. Attached to his application wasthement set out below:-

My name is [name] a student of [education provider], [City 1]
Australia. I arrived in Australia [in] February 2009 with a student
visa and I have undertaken my studies since I arrived.

Prior to lodging my application for a student visa in Zambia my
life was in danger as my family members are bent on terminating
my life. My father was the royal chief of the local deity in my village
and every five years, he is expected to make a human sacrifice
with one of his children. And he who would be used for the
sacrifice would be determined by the god after due consultations
by my father.

July 11" 2008, was the day marked for the consultation by my
father to know who would be next as the sacrifice for the fifth year
was in June 2009. After the consultation the sacrifice of human
being to the deity fell on me.

My father was married to several wives and my mother was the
last of the six and she was the one that had male children for
my father. After the oracle had destined me, my mother
become nervous and sought to avert the impending death
penalty on me. She advised me to leave the village and relocate to
Lusaka while she go pleaded with her nephew [Mr A] who is the
director at [business name] to send me overseas in whatever
means to save my life.

[Mr A] agreed to send me to overseas for studies and consent to
take responsibility. He began to process for my studies with [an
education provider] in [City 1].

After my arrival there has been intense pressure on my parents to
produce me for the sacrifice otherwise they would face the wrath
of the gods and the village community at large. Having pointed
several fingers on my mother that she was behind my missing, she
was persecuted [in] August in 2010. While two of my [siblings] died
in their sleep [in] September 2010. My two sisters left by
themselves after the death of my mother and two [siblings],
were attacked at night by criminals. The criminals raped both
sisters of mine and took all house belongs. As a result my sisters
left flee to unknown location.

My has (sic) been held hostage and warranty declared to get me
dead or alive in my village. My studies have been completed and



was almost time for me to go back home but the situation on the
ground would not grant my safety if I should go back.

24. The delegate interviewed the applicant [in] Octab@t1].

25. A summary of the interview is as follows:-

The applicant stated that he is single and hasitddren. He is a Zambian citizen.
His father is a polygamist with many children. Ies four [siblings] from his
mother. He claims his sisters are alive but hes shat know where they are. He
claims his mother died in August 2010 and [twoisds] in September 2010. He
said he has one person he keeps in contact withrimbia. He states he is a family
friend who informed of the present situation.

He said an agent prepared his papers to enablehiome to Australia. He said that
he was just called to come and collect his visa.cldims he obtained his passport
legally. He claims that his friend [Mr B] collectdis new passport for him as he was
out of Zambia and in Australia.

He states he never travelled outside Zambia befdeetravelled from Zambia to
[Australia]. He states he is a Christian, a Jeh®/®/itness. He said his mother
would take him to services when he was a child.

He said his father is still in Zambia. His fatier chief and he claims he last had
contact with him somewhere before June 2008 bdfereft the country. He claims
he has not spoken to him since. He said his fdthgmany wives. He said his
religion is Christian. He said he last spoke wdisters before his mother passed
away in February/March 2009. He said he was spgéaki his mum and he spoke to
his sisters when they came to visit her. He saifldw out of Lusaka airport when he
left Zambia.

He said he wrote in his application that he haiglat to reside in any commonwealth
country as that is what it says on his passport.

He stated that he cannot go back to Zambia bedsusegoing to be killed. He said
that according to religious and tribal customs las wffered as a sacrifice. He said
that previously it was not a practice he took peadly but his mother told him to take
it seriously.

He said that as a result of witchcraft he lostrhigher and [two siblings]. He said
that his tribe, father and the whole Lunda trib# lvok for him. He said that there
are maybe 800,000 people in the tribe however hassre of the total population.
He said he was selected as a human sacrifice eh&aufather is the Chief of the
tribe. He said he did not know the procedure t@cmn but there was a group of
eight men and Chiefs who made the choice of hira.s&ld this happened in
August/September 2008. He said he left for theit@hlpusaka in November 2008.

He said he did not report concerns to Zambian aitige®as no one can support him
because his father is a Chief and according to Zamibw a Chief cannot be
prosecuted in a court of law.

He said that when a Chief dies they appoint a nhigfGnd they sometimes use
witchcraft to kill each other. He said his fatieas appointed as a Chief in 1998. He
said he is the Chief of the whole Lunda tribe.



He said that [Mr B] told him that his [siblings]edi in their sleep in September 2010.
He said it is general knowledge that witchcraft waslved. He said that his
[siblings] died of heart failure and his mothercafdio vascular due to trauma. He
said that he waited nearly a year before lodgipgogection application because he
was forced to come to Australia, he said he cameatlise his hat life was in danger
when his two [siblings] and mother passed away.s&lé his uncle paid for
everything and was supporting him due to his méthiefluence however now his
uncle has stopped supporting him and he is in fel@rsaid he did not get on well
with his father.

He said he was unable to live in Lusaka safelyngbady who saw him would report
him. He said he would still be subject to witctitrdde said his father would put
pressure on others for him to be killed. He sh&ldacrifice was for a good harvest.
He said that his two [siblings] were killed becatsevas not there. He said if he
went back he would just disappear and his bodyspesuld be taken.

He said that human sacrifice is a common prachieesaid his mother brought him up
to be different. He said sacrificial killing sormaes occurred in a road accident
however it was intentional. He said that when &s@e to Australia everything was
ok but things changed when his mother passed awaysaid that [Mr B] obtained
the medical certificates for him from the hospital.

He said that all three death certificates were &dnd [Mr C] as he was the uncle
related to his mother. He said there is no pritedh Zambia as the government
does not interfere. He said they would only irgefif the killing was done in public.
He said he did not know how his mother found oat tie was to be offered as a
sacrifice. He stated that it could be becausesbess tribes and has connections to
elders.

He said he does not know where his sisters arelaimas they were attacked and
raped one [night] so they fled. He said that hteér does not hold any public office
in Zambia. He said he is not a member of anyipaliparty.

26. [In] November 2011 the delegate declined to gramiogéection visa to the applicant.
Part of his decision is set out below:-

CLIENT HISTORY/MIGRATION HISTORY
17/06/2007 Zambian passport issued (expiring [J(RG]7)

15/01/2009 Application for Student (Temporary) TEBS/isa commenced
20/01/2009 Student (Temporary) TU 573 visa granted

06/02/2009 Arrived in Australia

22/06/2009 Second Zambian passport issued (exgifimge] /2019) [November]
/2010 Protection visa application commenced

30/11/2010 Student TU 572 visa ceased

| have carefully considered the applicant's claamd am not satisfied that what
he claims to fear can be said to be for reasonybae of the grounds enumerated in
the Convention. His fear of harm is private haremsning from a decree by
members of his tribe. Any threat to his life woulot be for any Convention
reason.



27.

28.

29.

30.

31.

32.

33.
34.

35.

36.

37.

In making this assessment, | have considered whaikdear of harm could be
categorised under the ground of 'particular sagialp'. | find no cognisable
group that he is a member of that would be theoreésr him facing harm. The
harm he claims to fear is disinterestedly individuaherefore find that his
claimed fear of persecution if not for reason of membership of a particular
social group or for any Convention reason.

[In] November 2011 the applicant lodged an Applmafor Review with the Tribunal.

[In] November 2011 the Tribunal acknowledge receipthe application. The Tribunal
invited the applicant to provide any further infation he considered relevant.

[In] March 2012 the Tribunal invited the applicaatattend a hearing. The Tribunal
again invited the applicant to provide any addaicnformation he wished the
Tribunal to consider.

No further information was provided.

Theapplicant appeared before the Tribunal [in] Apf@IiL2 to give evidence and present
arguments.

The applicant stated his name and date of birtihi®record. The Tribunal then went
through the introduction. The Tribunal explainbd purpose of the hearing was to
determine whether the applicant was a refugee. TTibenal referred the applicant to
the definition of refugee in front of him and reaat the definition. The Tribunal
further explained that the complementary proteciiimb for the grant of a protection
visa is met if there are substantial grounds fdielng that there is a real risk the
applicant will suffer significant harm if returnéal another country. The Tribunal then
read out the definition of significant harm. Theblinal explained that it may put
adverse information to the applicant and thatdlia this it was giving the applicant the
opportunity to comment on that information. Théutinal further stated that it would
explain the significance of the information and &pplicant could request further time
to consider his response including requesting gouagiment.

The applicant indicated he understood all this.

The Tribunal asked the applicant if there were aitgesses or further information to
be provided. He responded there was not.

The Tribunal then asked the applicant where helliageZambia. The applicant said
that his address in Zambia was [Town 2]. He saitlyved there from 1999 to 2001.
He stated he then was sent to school in [Town 3dlf@ut a year. He then moved to
[Town 4] for two years. He then went and stayethwifriend for a [short period] then
back to [Town 2]. He said he went to Lusaka in@6Borting before coming to
Australia. He said he was there from about Aug@€8 to February 20009.

The Tribunal asked him about his family in Zambi#e said his father was the Chief
of the Tribe known as Bemba or Lunda tribe. He @8 name was [name deleted:
s.431(2)].

He said he had two sisters in Zambia who he wasnmintact with. He said he had a
lot of step sisters and step mothers as his fathsra polygamist.



38.

39.

40.

41].

42.

43.

44,

45.

46.

47.

48.

49.

50.

He said [two siblings had] passed away. He say thed in their sleep and he was not
there. He said he thinks their deaths had songthbido with witchcraft however he
cannot confirm this.

The Tribunal asked what his father did to earviadj. He said his father lives in an
area surrounded by a fence and people come tochigsolve their issues. He said that
before he was chief he worked in [labouring]. ld&dis father is about [age deleted:
s.431(2)] years old.

He said his mother was be-headed. He said heolhi tvas because she helped him
come to Australia. He said she was not on goaddevith his father because he was
suspicious that she helped the applicant disappear.

The Tribunal asked the applicant how he found betlsad been be-headed. He said
there is only one person who knows where he iglaaids his friend [Mr B]. He said
he speaks to his friend [Mr B] on his mobile phone.

The Tribunal then asked the applicant why he caretatn to Zambia.

The applicant said that he fears they will sacgitem. The Tribunal asked who “they”
were. He replied they were the whole communitthefLunda tribe.

The Tribunal asked why they would sacrifice hime $4id there was this ritual that had
been going on for ages. He said they pray to G@aatrifice a human being and they
get blessed with a good harvest. He said thehidesecretly.

He said he was chosen to be the sacrifice andsthig fear.

The Tribunal asked why they would choose him. &d ke was not sure, but because
of what he was taught, he said his mother told &dout what was happening.

The applicant said that he believes his [siblivgsie sacrificed as it was too much like
witchcraft. He said that to be a chief you haveddike a witch. He said you have to
influence people through your powers.

The applicant asked if his father was politicaltyie. He replied he was not and that
he had no profile outside his tribe.

The Tribunal asked who funded the applicant to ctom&ustralia. He said he was
funded by his mother’s nephew. He said that hmenavas [Mr A] and was working
and living in the capital city. He said he had itleand when his mother told him
about the applicant’s situation he decided he wbelg him. He said he told him (the
applicant) he would fund him and he used his [campto do this. He said he went to
an agent who lodged the application.

The Tribunal pointed out that earlier he had shad [Mr B] was the only one who
knew he was in Australia however it appears thenimther's nephew knew also as he
arranged his student visa. The applicant respotiagdis mother’s nephew does not
want to be involved and that is why he did not neenhim. The Tribunal asked if his
mother’'s nephew would protect him if he returneth@sppears to be in the city in a
privileged position. The applicant replied thatonly did everything to help and
protect his mother. The Tribunal then asked wisynhother did not seek refuge in the
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52.

53.

54.

55.

56.

S7.

city with her nephew when he says she was persiéciite replied because she
pretended not to know.

The Tribunal clarified that he only had sisters atep sisters left in Zambia. The
Tribunal then asked why his father who was a Cnef lived in a society that valued
male children would kill all his sons. The appfitaeplied that he cannot answer that
as Chiefs are very different and have so much power

He said that his family live a traditional life ahts Mother used to take them to school
he said that the tribe’s mentality is remote.

The Tribunal then asked the applicant if he fedit this fear fits within the definition of
refugee. He replied that he could not say.

The Tribunal asked if he went to the authoritigshfelp. He said that in Zambia the
Chiefs have their own jurisdiction in their ared$e said the government does not
interfere with them. He said they would just kilin in a private manner. He said the
government does not interfere with Chiefs. He fagy have their own jurisdiction he
said there is not much government presence in aneas they are only in the cities.

The Tribunal asked if he could return to live ie tity as he had previously done. He
said that he may bump into some-one who knows Hilre Tribunal pointed out that
he had just said that there is police in the ciied they could offer some protection.
He said that is not adequate as “they” will usehgtaft against him and he does not
feel safe. The Tribunal pointed out that he igenity in Australia and no witchcraft
has happened to him. He said he could not exhain

The Tribunal then turned to the death certificiie$ad provided with his application.
The Tribunal said that the death certificates lbid copies. The Tribunal said that the
certificates issued for one [sibling] and his motie on different dates but look
identical down to the same ink with identical hanitimg. The one written for the
other [sibling] who was meant to have died on e day as his [other sibling] is
different with different writing. The applicantidahey were sent to him by [Mr B].
The Tribunal stated that the certificates statg there issued to [Mr C]. He said that
was his mother’'s nephew. The Tribunal said thatcrtificates list his address as
[Town 2] Zambia however earlier the applicant hald the Tribunal that the mother’s
nephew lives and works in the city. The applicstated that this could be the same
place he lived. The Tribunal asked the applicheiwas sure the certificates were
genuine. He said they were sent to him and hé&shsn.

The applicant confirmed that he came to Australikebruary 2009 on a student visa.
The Tribunal asked when he stopped studying. liteheawas nearly finished when
his mother’'s nephew stopped funding him. He saidid not have any money to
continue studying. He said this happened aboaethronths before his student visa
ceased. He said his student visa ceased in Novezfth®. The Tribunal said that it
appears he put in an application for protectiosam as his student visa ceased. The
Tribunal indicated that the timing of his applicaticould cause concern about the
genuine nature of his claim. He said that atithe he was desperate because he did
not have any money he said he did not even havegénmoney to buy a ticket back
home.
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59.
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65.

66.

The Tribunal asked why he did not put in a claimgomotection as soon as he entered
Australia as he said he fled due to the fear heimasle said that he did not know
about protection visas. He said his mother’s nepthe not tell him. He said that he
only learnt he was in danger after the death ofdildings].

The Tribunal then asked if there was anything frrtie wanted to say about his
claims. He replied that there was not.

The Tribunal then showed the applicant a photogdibhief Kashiba which was on a
government website. The Tribunal asked the apmii¢ahat was his father. The
applicant inspected the photograph and said itneasis father. The Tribunal pointed
out that the person in the photograph is the Gifighhe Lunda people. The applicant
replied that there are many Chiefs and sub-Chi&fse Tribunal pointed out that the
applicant had earlier told the Tribunal that hihéax was the Chief of the whole Lunda
Tribe and is now telling it that this photograpbrfr an independent Zambian
government site is not his father. The applicaid there are twenty two Tribes and
there are many juniors.

The Tribunal pointed out that earlier he said thatChiefs cannot be prosecuted by
authorities as they have their own jurisdiction ipelependent information indicates
that they can be prosecuted and the Zambian atifsospecifically set out in laws that
govern the Chiefs that Chiefs can be charged andicted of an offence. The
information further indicates that in March 201€lief was arrested and detained.

The applicant replied that they will do things imvate. The Tribunal then indicated
that where there have been reports of suspected kitlings they involved young
children or girls.

The applicant said that “they” did not presentitm that he was chosen to be sacrificed
his mother just told him this would happen.

The Tribunal then said that it has a list of thexdla Hierarchy which is on a Zambian
website. The Tribunal said his father's name dagsappear on that list. He replied
that there are many Chiefs. The Tribunal then gubile list to the applicant he said
that his father was listed as Chief Kashiba whiels whe middle name he gave to the
Tribunal. The Tribunal then pointed out that thewes a photograph which was of
Chief Kashiba and the applicant had just told thbuhal that it was not his father.
The applicant replied there are many Chiefs okeddit tribes.

The Tribunal then asked how long he had lived \withmother’s nephew in the city.
He said he lived there while his student visa weisagprocessed. He said he was
unsure of the dates and could not be specific.

The Tribunal then stated that pursuant to s424A#ad some information which it was
going to put to the applicant. It said this inf@aton was significant because it
reflected on his credibility. The Tribunal saiéttif it found that his evidence was not
credible then it would cause the Tribunal to ndidve his claims are genuine. The
Tribunal stated that before answering or discusgirgssues he could seek further time
to consider his response including an adjournment.
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72.

73.

67. The Tribunal stated that it had listened to thetaphis interview. It stated that during
that interview he had stated that his father wasGhief of the whole Lunda tribe who
numbered over 800,000. The information just putito above indicates that this is not
true. He stated that Chiefs could not be proseéciatieany crime as they are protected
by Zambian law. The Tribunal indicated that thesittadicts the information just put to
him. The Tribunal said that he has given diffenssions of his mother’s death. He
referred to be-heading in the hearing and thisnesisd in a letter he provided from [a]
Mental Health Centre. However in other informati@provided in his claim he refers
to her been persecuted.

68. The applicant elected to answer at the hearingstated that the number of the Lunda
population was just something he said as he feltdmeinterrogated by the delegate.
He said many live in rural areas and they have Bates and only 20% live in the city
areas he said in the rural areas it is boundl€ks. Tribunal then asked if he wanted to
comment on his claims that Chiefs cannot be prdedduy law in Zambia. He said
that he personally has never seen a Chief proscute

69. He said that he gave differing versions of his regthdeath because he did not know
about be-heading; he said he was not there anashggt this impression from hearing
about her death.

70. The Tribunal asked if he had anything further tp. sde replied that he did not.
INDEPENDENT COUNTRY INFORMATION
Please provide any reports of human sacrifice in Zabia in last six years.

Reports were found on local Zambian news websitesgpected human sacrifices, but none
of the reports describe circumstances where thgmwigas the child of a chief. One report
was located quoting a Senior Lunda Chief who amguket the public to report ritual killings
to the police. A search of sources that describ@ls and traditions of the Lunda tribe did not
reveal any references to human sacrifices or rkiliaigs.*

The following reports of human sacrifices in Zamivere located:

An incident was reported in April 2011 where threen suspected of carrying out ritual
killings were attacked by villagers in Mansa, LuapRrovince’ When a local radio station
broadcast rumours that business people were cgroyitiritual killings, villagers began
rioting, targeting several business owners anéhgilihree meri.Police refuted the rumours
of ritual killings? The Senior Lunda Chief of Luapula Province, Mwészembe,

! The following source describes chiefly successitas but does not mention human sacrifices: Roy, C
undated, ‘Lunda Tribe of Africa: African Tribal Pagle’, Gateway Africa, http://www.gateway-
africa.com/tribe/lunda_tribe.htral Accessed 22 March 2012; See also: Pritchett,1B86, ‘Lunda’,
Encyclopedia of World Cultures, http://www.encyclopedia.com/topic/Lunda.asp@ccessed 22 March 2012
2 zambia: Deadly Riots ‘Send a Bad Signal” 208, Africa, 20 April
http://allafrica.com/stories/201104200805.ht#mAccessed 23 March 2012

3 «zambia: Deadly Riots ‘Send a Bad Signal” 208, Africa, 20 April
http://allafrica.com/stories/201104200805.htrmiccessed 23 March 2012

* 'Zambia: Deadly Riots ‘Send a Bad Signal” 204, Africa, 20 April
http://allafrica.com/stories/201104200805.htrmiccessed 23 March 2012
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condemned the violence and also stated that #gells had genuine complaints about ritual
killings they should report the suspects to théced

Similar to above incidenfifrica News reported in April 2011 that a 25 year old man was
‘beaten by an angry mob for allegedly trying to attca boy for a ritual killing’ in Mansa,
Luapala Provincé.

Lusaka Times reported in April 2011 that the body of a threaryeld girl was found in
Northern Province. Due to the manner in which hehybhad been mutilated, it was
suspected her death was the result of a rituahgifl

In a 2011 report on human sacrifices and ritudinigs in Africa, The Zimbabwean noted that
‘[iln Zambia, there have been cases where peopkssls were found in Asian-owned
shops® No further details of these cases were mentionékd report.

Lusaka Times reported in 2009 that the body of a teenage gull lreen found with her left
arm missing and her right hand broken in a susdedtgal killing in Eastern Province,
sparking fears that ‘the recent suspected rituahgs reported in [the nearby town of]
Chipata could spread to Chadiza’

Is any information about the applicant’s [father] being Chief of the Lunda Tribe?

While no sources were found referring to [the agapit’s father], several sources were
located referring to a Chief Kashiba.

A presidential campaign website for Rupiah Banday@er Zambian President, includes a
2011 article referring to ‘Chief Kashiba of the ldampeople in Mwense district of Luapula
province™®

The website of the Zambian National Constituticdbahference, a committee launched by
the President of Zambia in 2007 to oversee thetamopf a new constitution, lists the
Conference members. Among the list is ‘HRH Chiegskiba’, whose profession is
‘traditional leader’ and ‘diplomat* His photo is provided belov.

® ‘Mwata Kazembe condemns recent Mansa riots’ 20fidgka Times, 15 May
http://www.lusakatimes.com/2011/05/15/mwata-kazefwtredemns-mansa-riots/Accessed 22 March 2012
® Mukuka, A. 2011 ‘Ritual Killings in Luapula Provie of Zambia’ Africa News, 18 April
http://www.africanews.com/site/list_message/344+3ccessed 21 March 2012

" *Nchelenge minor found dead in suspected ritualder 2011, Lusaka Times, 13 April
http://www.lusakatimes.com/2011/04/13/nchelengeamitead-suspected-ritual-murderAccessed 21 March
2012

8 ‘Breaking the silence on ritual killings’ 201The Zimbabwean, 27 September
http://www.thezimbabwean.co.uk/human-rights/53188dking-the-silence-on-ritual.html Accessed 19 March
2012

® ‘Teenage girl murdered by suspected ritual kill2B09, Lusaka Times, 2 July
http://www.lusakatimes.com/2009/07/02/teenage-gitkdered-by-suspected-ritual-killers/Accessed 21
March 2012

19 Chief Kashiba is happy with the Government’ 20Banda4Zambia, 30 May
http://www.banda4zambia.com/inthenewsshow.aspxB8=bAccessed 22 March 2012

" Gallery of NCC’, undated, National Constitutior@bnferencehttp://www.ncczambia.org/gallery.php
Accessed 22 March 2012

12:Gallery of NCC’, undated, National Constitutior@bnferencehttp://www.ncczambia.org/gallery.php
Accessed 22 March 2012
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[photo removed]

Figure 1 HRH Chief Kashiba

A website dedicated to the Lunda celebration ofdvhitoko, an annual event hosted by
the Lunda Royal Establishment, includes a pagdertnda hierarchy’ This page lists
a number of chiefs, including Chief Kashiba.

Is there any law in Zambia which states that Chiefgannot be prosecuted in a court
of law?

No information was found stating that chiefs canmmprosecuted in a court of law; to
the contrary, two laws were found referring to thgacity of chiefs to be sued or
convicted of an offence.

Article 128 of the Zambian Constitution states tihat institution of chief is an individual
corporation ‘with capacity to sue and be suéd'he Atrticle states in full:

128. The following concepts and principles shalbly to Chiefs:

(a) the Institution of Chief shall be a corporatiesnle with perpetual
succession and with capacity to sue and be suedtiafmmbld assets or
properties in trust for itself and the people coned,;

(b) nothing in paragraph (a) shall be taken to imiba Chief from holding any
asset or property acquired [sic] in a personal ciaggaand

(c) a traditional leader or cultural leader shaijog such privileges and
benefits as may be conferred by the Governmenttenibcal government or
as that leader may be entitled to under culturstorn and traditior®

With regard to paragraph (c) of the above artiglsgarch of Zambian legal websites did
not retrieve any information stating that one & tbrivileges and benefits’ conferred by
the Zambian Government was the inability to be gcaged® Additionally, a law was
located that provides for chiefs to be charged@myicted of an offence. Under Article
12 of Zambia’s\Mitchcraft Act 1994, ‘[a]ny chief or headman who directly or indirgctl
permits, promotes, encourages or facilitates timensission of any act punishable by this

131 unda Hierarchy’, undatedttp://mutomboko.orgi- Accessed 22 March 2012

14 Chiefs and the Law in Independent Zambia’ 20@énbian Economist, 15 Augushttp://www.zambian-
economist.com/2008/08/traditional-authorities-gauthiefs.htmk Accessed 21 March 2012

15 Constitution of the Republic Of Zambia 1991 (Zambia), art 128, (amended 1996), The ZambiatiaPzent,
http://www.parliament.gov.zm/downloads/VOLUME%20df p- Accessed 26 March 2012

'6 Searches were conducted of Zambian legal welmsitegell as the following specific ActBenal Code Act
2005 (Zambia), The Zambian Parliamehttp://www.parliament.gov.zm/downloads/VOLUME%20df p-
Accessed 27 March 201€riminal Procedure Code Act 2005 (Zambia), Southern African Legal Information
Institute, http://www.saflii.org/zm/legis/consol_act/cpca2 1 Accessed 27 March 201@hiefs Act 1994,
Southern African Legal Information Institutettp://www.saflii.org/zm/legis/consol_act/ca65Accessed 27
March 2012



Act’, or does not report an act of which they anaee to the relevant authorities, ‘shall
be liable upon conviction to a fine or to imprisamwith or without hard labour for any
term not exceeding three yeats'.

One report was located of a chief being arresteédarch 2012. No reports were located
of a chief being prosecuted. Thenes of Zambia reported that ‘acting Chief Ngabwe of
Kapiri-Mposhi District was yesterday detained byhauities after he was allegedly found
with assorted types of game meat, including tharoélephant® The arrest was
reportedly confirmed by the Zambia Wildlife Authigr{iZAWA) and the Central

Province commissioner of police.

It may be of note that there are numerous rep@ssribing the ineffectiveness of the
Zambian police force due to inadequate traininglemstaffing, lack of communication
facilities, resource shortages and poor accommmalaiihese reports are provided in
Country Advice ZMB39468 (dated 31 October 20139 There are also reports that ‘filing
complaints at police stations is a complicated eweh dangerous exercise as one can end
up being detained insteddlt is possible that while chiefs may be legallpgecuted or
sued, the avenues for redress of crimes commitethiefs may be hampered by the
ineffectiveness of the Zambian police force anduhwillingness of citizens to report
crimes for fear of being detained.

FINDINGS AND REASONS

82. The applicant travelled to Australia on a valid Zaam passport and claims to be a
national of Zambia. The Tribunal accepts that thigliaant is a national of Zambia and
has assessed his claims against Zambia as higgadmationality.

83. The applicant claims that he cannot return to Zanalsihe is in danger of being
sacrificed by his Tribe. He claims his father i©gal Chief. He claims [two siblings]
have been killed by witchcraft and his mother washbaded. He claims his sisters
were attacked and have fled to an unknown place.

84. The Tribunal found the applicant to be a witnesse Vdtked credibility. The Tribunal
found the applicant to be inconsistent, implausibtafused and non-responsive in the
way direct questions were answered. The Tribunsithe following concerns about the
applicant’s evidence which cause the Tribunalnd that the applicant lacks
credibility:-

85. At the hearing the applicant was vague and unabfgve detail about his claims. He
could not give any adequate or convincing respasge why his father would Kill his
only sons. He claimed that only his friend [MriBjew he was in Australia however

" \Witcheraft Act 1994, (Zambia), art 12, The Zambian Parliament,
http://www.parliament.gov.zm/downloads/VOLUME%20dfp- Accessed 27 March 2012

18 \Kapiri Chief Nabbed Over Game Meat’, 20T2mes of Zambia, 20 Marchhttp://www.times.co.zm/?p=1613
— Accessed 21 March 2012

19 Kapiri Chief Nabbed Over Game Meat’, 20T2mes of Zambia, 20 Marchhttp://www.times.co.zm/?p=1613
— Accessed 21 March 2012

20 RRT Country Advice 201¥Country Advice ZMB39468, 31 October

2L Zambia Human Rights Commission 2088te of Human Rights Report in Zambia,
http://www.hrc.org.zm/media/annual_state_human tsigih_zambia_2008_report.pdAccessed 25 October
2011
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later in the hearing spoke about his mother’s neplrgently organising him to get a
student visa so he could escape to Australia. Triteinal put to the applicant that in a
report he provided from [a] Mental Health Centrstétes his history as told by him
that his mother was be-headed and in his stateneesitmply said she was persecuted.
Later at the hearing he stated he had just asstiméd/as how she died. In the history
and statement he gave detail of his time with msl&s friend while his visa was
processed and explained how he was chosen as it teeda child of the Chief. At the
hearing he stated he did not know why he was chobkendid not know how long he
stayed with his Uncle who was actually his motheéphew. When he was asked
about his mother’s death and why the details ofdetwal death changed in his
evidence he said that this was because he wasirhew she died and he assumed it
was be-heading. He had no response to other irstensies. At the hearing he stated
that he did not know where his sisters were, hendidexpand on this or explain why
they had fled. The applicant stated that his ijsgs] died in their sleep. When asked
to expand on this he stated that he thinks it wiecheraft involved. He could not
explain why his father who was a Chief and in hasdg “old” would continue to seek
to kill his remaining and now only son. The apaifitin the hearing gave significantly
different addresses for where he lived in Zambidntse in his application. At the
hearing he stated he resided in the cities of [Tdhend Lusaka. Atthe hearing he
said he would not be safe in those cities as soeme@nild recognise him and he would
be subject to witchcraft. He said there was noqutodn from the authorities however
in the hearing he stated that there was a poliesgoice in the cities and not in the rural
areas. He said he could not explain why witchdratt not been perpetrated on him in
Australia.

He claimed that his father was the Chief of the mhainda Tribe but when he was
shown a photograph as set out above in Indepe@manitry Information he said it was
not his father. When he was shown a list of nahgegointed out the name of the Chief
in the photograph who he had earlier said was isdiakher. At the hearing he stated
that the Chiefs have their own jurisdiction and @la¢horities would not interfere with
whatever they do. He stated in his interview tletould not seek any protection from
Zambian authorities because Chiefs according told@mmiaw cannot be prosecuted.
When it was put to him that this was not the chsesimply replied that he had not
heard of one being prosecuted. When the informatias put to him that his father
was not on the list of Lunda Chiefs he stated tinaite are many Chiefs and then
referred to his father as a sub-Chief. The Tribdioas not accept that the applicant’s
father is a Chief or sub-Chief of the Lunda Tribe.

He provided three death certificates from Zambiaose death certificates state that
the mother died from Cardi Vascular Accident dugdoma. She was [age deleted:
S.431(2)] years of age. The person who was givercertificate was [Mr C]. The
applicant stated that he was the mother’s nephve death certificate stated that [Mr
C] lived in [Town 2]. When it was put to the amalnt that he had given evidence that
his mother’s nephew lived in the city and ran acessful company and was wealthy,
he gave a confused reply. The other death catificelating to his [sibling] was
written in identical handwriting with the same inkhe deaths were stated to have
occurred one month apart however on the face ofi tvere written in identical ink
with the same signature for the Doctor. At thecplaf the death certificate which
states “For cases in which the medical attendamadble to certify that death was due
to natural cause see over” there was nothing notée. cause of death for all three
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death certificates was accident due to trauma aad failure. There was nothing to
indicate any foul play involved in the death of Hplicant’'s mother or [siblings]. The
Tribunal after considering the applicant’s evideaod the documents themselves is not
satisfied they are genuine documents. When thsspuaito the applicant he responded
that they were the ones given to him by his frigvid B] and he believed they were
genuine. Given the Tribunal has already found tt@pplicant lacked credibility the
Tribunal does not accept the documents as genamhéharefore disregards them.

The applicant arrived in Australia in February 20@8vever did not put in an
application for a protection visa until Novembed Q0 The applicant’s student visa
expired in November 2010. He did not put in hiplegation for a protection visa until
after his student visa expired. The applicantoaded at first that his Uncle did not

tell him about protection visas when he fled ZamHiater in the hearing he stated that
he only knew he was in danger after the deathfdiblings]. This does not accord
with his evidence that he fled Zambia with the stesice of his mother and her wealthy
city-dwelling ,company-owning nephew as his lifeswa danger. This is a further
inconsistency in the applicant’s evidence to thidmal and further undermines the
credibility of his claims. The Tribunal does notapt that he did not know about
protection visas when he came to Australia. He ddalve mixed with overseas
students. He has been studying in Australia arglakée to deal with immigration and
continue studying until just before his visa exgirel'he Tribunal finds that the
applicant’s delay in putting in an Application faiProtection Visa until after his
student visa had expired indicates that he dichagé a genuine subjective fear.

For these reasons, and the Tribunal's finding abmitipplicant’s general lack of
credibility apparent from the applicant’s evasiv&ndack of detail, inconsistency and
ineffective response to Tribunal’'s questions, thednal finds that the applicant has
been untruthful in his claims to the Tribunal. Théunal rejects that the applicant is
the son of the Chief or sub-Chief of the Lunda &rillhe Tribunal rejects the claim
that he is at risk of human sacrifice. The Tribuegdcts the applicant’s claim that his
mother was be-headed and his [siblings] killed litgheraft because he had fled to
Australia.

After considering the applicant's claims individyand on a cumulative basis, the
Tribunal finds that if the applicant returns to Zaennow or in the reasonably
foreseeable future, there is no real chance thatilhbe persecuted for the reason of
her political opinion, membership of a particulacisl group or for any other
Convention reason. As the Tribunal does not acaeypbf the applicant’s claims, the
Tribunal is not satisfied that there are substagtiaunds for believing that there is a
real risk the applicant will suffer significant Inaias a necessary and foreseeable
consequence of his being removed to Zambia.

CONCLUSIONS

91.

The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.

DECISION



92. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)
visa.



