EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

THIRD SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 65389/09
by Frans Cornelis Adrianus VAN ANRAAT
against the Netherlands

The European Court of Human Rights (Third Sectisitjing on 6 July
2010 as a Chamber composed of:
Josep CasadevaRyesident,
Elisabet Fura,
Corneliu Birsan,
Alvina Gyulumyan,
Egbert Myjer,
Ineta Ziemele,
Ann Powerjudges,
and Santiago Quesadgection Registrar
Having regard to the above application lodged \ilign European Court
of Human Rights on 4 December 2009,
Having deliberated, decides as follows:

THE FACTS

1. The applicant, Mr Frans Cornelis Adrianus vamraat, is a
Netherlands national who was born in 1942. He igetuly serving a
sentence of imprisonmentgdvangenisstraf in  Zoetermeer Prison,
Netherlands. He was represented before the Cowirlsy. Spong, a lawyer
practising in Amsterdam.
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A. Thecircumstances of the case

2. The facts of the case, as submitted by theagyland apparent from
information accessible to the public, may be sunsedras follows.

1. Introduction

3. The applicant was a businessman. Between AP8Y and August
1988 he purchased quantities in excess of elevadrbd metric tons of the
chemical thiodiglycol in the United States and dapehich, acting through
companies based in a variety of countries, he seghpd the Government of
Irag. After 1984 he was the Government of Iraq'$y supplier of this
substance.

4. Thiodiglycol is a precursor in a chemical reactat the final stage of
formation of 1,5-dichloro-3-thiopentane. One of wup of compounds
known as sulphur mustards and better known as neugtes, 1,5-dichloro-
3-thiopentane has severe vesicant properties. taco with the skin, it
causes severe and potentially lethal chemical burrontact with the eyes,
it causes inflammation possibly resulting in blieds; if inhaled, it blisters
mucous membrane and lung tissue and can cause pafynoedema. Its
known long-term effects on survivors include arr@ased risk of cancer in
later life. Mustard gas, so called because of ntgls was first used as a
battlefield weapon during the First World War (1918)), at the Third Battle
of Ypres (July-November 1917).

5. Mustard gas is known to have been used byr#tg military, along
with other chemical weapons, against Iranian arfoedes and civilians
during the Iran-lrag War (1980-1988) and in attaekminst the Kurdish
population of northern Irag (1988). One such attaekried out on the town
of Halabja in March 1988, killed thousands of n@mbatant civilians and
injured thousands more. Among those later considerenarily responsible
were Saddam Hussein Abd al-Majid al-Tikriti (bettatown as Saddam
Hussein), President of Irag from 1979 until 2003J &li Hassan Abd al-
Majid al-Tikriti, Secretary General of the Ba'atlarfy in northern Iraq
between 1987 and 1989, nicknamed “Chemical Ali”.

6. Saddam Hussein was charged before the SpeatalTribunal (later
re-named Supreme Iraqgi Criminal Tribunal) with thee of poison gas
against Kurdish civilians in Halabja. However, hever stood trial on this
charge; he was hanged on 30 December 2006 foremaime.

7. Ali Hassan Abd al-Majid al-Tikriti was tried bthe Special Iraqi
Tribunal/Supreme Iragi Criminal Tribunal on a plitsaof charges; these
included the 1988 Halabja gas attack, in respeavtith he was found
guilty. He was hanged on 25 January 2010.
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2. Criminal proceedings against the applicant

(a) Thecharges

8. Charges were brought against the applicarttenNetherlands which
may be summarised as follows:

1) aiding and abetting genocide committed by nanmedividuals
including Saddam Hussein and Ali Hassan al-Majidiktiti against the
Kurdish population of northern Iraq in a number mhces including
Halabja;

in the alternative, aiding and abetting violatiaighe laws and customs
of war committed by named individuals including 8ach Hussein and Ali
Hassan al-Majid al-Tikriti, as regards gas attamkghe Kurdish population
of northern Iraq in Halabja and elsewhere; and

2) aiding and abetting violations of the laws acwalstoms of war
committed by named individuals including Saddamdeus and Ali Hassan
al-Majid al-Tikriti, as regards gas attacks on tiaitory of Iran.

9. The acts constitutive of these crimes wereedt& be the supply of
various named chemicals, thiodiglycol among themthe Republic of Iraq
as well as materials and advice for the manufaattichemical weapons in
violation of international law. The charges refdrte several provisions of
domestic legislation, including, as relevant to tase before the Court,
section 8 of the War Crimes ActWet Oorlogsstrafrecit taken together
with Article 48 of the Criminal CodeNetboek van Strafreght

(b) Proceedingsin the Regional Court

10. The trial opened before the Regional Couecl{tbank of The
Hague on 18 March 2005. On 23 December 2005 theoRagCourt
delivered its judgment. It acquitted the applicahthe first primary charge,
aiding and abetting genocide, finding that genddiatant on his part could
not be proved; but it convicted him of the firsteahative charge and the
second charge. It sentenced him to fifteen yeapsigon and ordered him to
pay sums of money in compensation to a number miedandividuals who
had joined the proceedings as civil parties.

(c) Proceedingsin the Court of Appeal

11. Both the prosecution and the applicant appeagainst the Regional
Court's judgment to the Court of Appegé(echtshgf

12. In its judgment of 9 May 2007, the Court ofp&pl of The Hague
acquitted the applicant of aiding and abetting ged® as the Regional
Court had done. It convicted him, however, of agdamd abetting violations
of the laws and customs of war committed by SadHaissein, Ali Hassan
al-Majid al-Tikriti and another person or other gmms in a non-
international or international conflict as the casight be, as regards gas
attacks on the Kurdish population of northern lira¢ialabja and elsewhere
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(the first alternative charge), and of aiding atitéing violations of the
laws and customs of war committed by Saddam HusgdinrHassan al-
Majid al-Tikriti and another person or other persan an international
conflict, as regards gas attacks on the territdiyam.

13. The Court of Appeal's judgment concluded dlvis (translation
published by the Court of Appeal itself):

“12.5 Conclusion
Based on the above, the following conclusions eamhde:

a) The defendant played an important part by supglthe precursor Thiodiglycol
[or TDG] to the Iragi regime for the production wiustard gas: at least 38% of this
substance had been supplied by him in the year@ 4p&o and including 1988. If any
TDG would also have been supplied from the Unitédgidom to Iraq in those same
years, this fact does not impair the qualificat@nimportant' regarding defendant's
part in this matter.

b) When the supplies by others eventually stoppedater than in the course of
1984, the defendant supplied at least another 1tad$ of this precursor until the
spring of 1988.

¢) The first shipment of TDG supplied by the defemdarrived in Iraq towards the
summer of 1985; in that year he supplied a totapgroximately 197 tons. Based on
the considerations written under item 12.3 abadve,Gourt deems it very likely that
in the course of that year TDG supplied by the defmt was also used for the
production and finally ended up in ammunition theds used for the attacks as
mentioned in the charges.

Conclusive evidence for his co-responsibility reljjag the attacks mentioned in the
charges (in so far as mustard gas was deploydwbgetattacks) is the following:

d) As of 1985, the supplementation of the essemtiatursor TDG to the Iraqi
regime depended completely on the supplies madieeogiefendant.

e) For that reason, the unwholesome policy thateeasinuously carried out by the
regime that from 1984 onwards seemed to find ieesary to deploy hundreds of tons
of this poison gas during combat, depended to &sidecextent if not totally on those
supplies.

Taking into consideration the crucial significantieat the shipments of TDG
supplied by the defendant since 1985 had for tremitael weapon program of the
regime, the Court finds the defendant (togetheh whiils co-perpetrators) guilty of
being an accessory to providing the opportunity tiedmeans for the proven attacks
with mustard gas in the years 1987 and 1988.

13. Liability to punishment on account of the prowharges
The proven charges constitute a punishable offence:
Regarding the proven charges under count 1. atteefa

The defendant is found guilty of the offence of gtigity in being an accessory to a
violation of the laws and customs of war, whiletth&fence resulted in the death or
grievous bodily harm of another person or thatrufeewas an expression of a policy
of systematic terror or wrongful actions against thhole population or a specific
group thereof, committed several times.
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Regarding the proven charges under count 2:

The defendant is found guilty of the offence of gdinity in being an accessory to a
violation of the laws and customs of war, whilettbfence resulted in the death or
grievous bodily harm of another person, commitegkesal times.

14. Liability to punishment of the defendant

No circumstance has become plausible that woulel out the punishability of the
defendant. Therefore the defendant is liable tagbument.

15. Considerations regarding the applicable leiisia

The [War Crimes Act] which was applicable at thediof the period referred to in
the charges, was amended several times afterwfattisying the entry into force of
the International Crimes Act (...) on 1 October 20the war crimes were devolved
from the [War Crimes Act] to the [International @es Act]. Only the amendments to
the law dated 27 March 1986 (...) and dated 14 1289 (...) are important when
determining whether the later legal provisions e favourable for the defendant
than the law that was applicable during the peréidrred to in the charges.

Pursuant to Act of Parliament dated 27 March 198@ew [section] 10a was
inserted into the [War Crimes Act], which makepadssible to impose an additional
sentence provided by article 28, first paragrapiden 3, of the Penal Code (deprive a
person of his/her active and passive right to vate)account of — inter alia — a
conviction for being found guilty of war crimes, Wehby Act of Parliament dated 14
June 1990, the death penalty as possible punishmastremoved from the [War
Crimes Act].

The [War Crimes Act] as it reads as of 1 Janua§1]after the amendment by Act
of Parliament of 14 June 1990, is more favourabl¢he defendant in terms of an
eventual penalty. From the devolvement of the pgmalisions that refer to war
crimes from the [War Crimes Act] to the InternatbiCrimes Act, as from 1 October
2003, it cannot be said that they result in moreodmable provisions for the
defendant. Based on the provisions in article Tagraph 2, of the Penal Code, the
[War Crimes Act] will have to be the starting pois it read on 1 January 1991.
Furthermore with regards to complicity, the Couwat llaken into consideration article
49, paragraph 2, of the Penal Code, as it reatl Likebruary 2006 (the date of entry
into force of the Act regarding reassessment of imam penalties). Pursuant to
article 10 (old), 49, paragraph 2 (old), 57 ando¥&e Penal Code and [section] 8 of
the [War Crimes Act], as it read on 1 January 198wed together and in relation to
each other, the Court cannot draw any other coimiuthan that in this case the
defendant is liable to a maximum term of twentyrggmprisonment.

16. Grounds for the punishment

During the appeal trial, the advocate general mdkatithe sentence of the court of
first instance be set aside and on account oftiineipal charge under counts 1. and 2.
he demanded that the defendant be sentenced tmatémprisonment of 15 years,
less the period spent in pre-trial detention.

In making its assessment as to what penalty sHmiidnposed, the Court has taken
into account the following considerations.

During a number of years the defendant suppliedmaterial to the Iraqi regime for
the production of chemical weapons. From 1985 watily 1988, in a total of twenty
shipments he supplied at least more than 1,100 @abriiodiglycol (TDG) on the
basis of three Letters of Credit. That substance wsad for the production of mustard
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gas that was deployed during the war in Iran as$ agln Iraq. By doing so during a
number of years, the defendant has consciously maddstantial contribution to the
continuing violation of the laws and customs of wammitted by the Iraqi regime.
Based on Dutch criminal law that was applicablé¢hat time, a person who is found
guilty of complicity in a criminal offence which oées a life sentence can be
sentenced to a term of imprisonment of a maximurhSofears. Seen the fact that the
defendant committed the offence of complicity sal&mes, in his case the penalty to
be imposed will be a maximum term of twenty yeanprisonment, which is based on
the regulation set out in article 57, paragrapbf2he Penal Code, concerning various
offences for which one sentence is pronounced.

In determining the punishment in this case, therChas taken into account the
following circumstances, that on the one hand ediatthe seriousness of the offences,
the circumstances in which they were committedyel$ as the intended purposes of
the punishment to be considered when fixing theighunent, and on the other hand
the personal circumstances of the defendant.

As results from the case file (in the period reddrto in the charges), the Iraqi
regime carried out multiple attacks with (amongeo$) mustard gas during the war
with Iran on places in that country, as well asttom border region between Iraq and
Iran, where Kurdish population groups lived thatevsuspected of collaboration with
the Iranian enemy. Those attacks caused the déathleast thousands of civilians
(that did not participate in the conflict) and cadispermanent and severe health
problems to very many persons. It is beyond dcduditthe regime in Bagdad by doing
so committed extensive and extremely gross vialatioof the international
humanitarian law by using a weapon that was alrgmdkibited by the Geneva (Gas)
Protocol of 17 June 1925.

The defendant has made an essential contributitimege violations — at a time that
many, if not all other suppliers 'pulled out' witgard to the increasing international
pressure — by supplying many times in the coursesevkral years (among other
matters) very large quantities of a precursor fastard gas; in doing so the defendant
made significant profits. Those supplies enableditagi regime to (almost) continue
their deadly (air) attacks in full force during aimber of years. Apparently the
defendant did not give his deliberate support sodfore mentioned gross violations
out of sympathy for the targets of the regime, buds it should be assumed - the
defendant acted exclusively in pursuit of largengaiand fully neglected the
consequences of his actions. Even today the defértees not show any sense of
guilt or any compassion for the numerous victimshef mustard gas attacks.

The Court recognizes that the proven offences weramitted over more than
twenty years ago and that the defendant is a maadeénced age, who is to be
expected to spend a large part of the remainingsyefahis life in prison. The Court
will only be able to attach limited weight to trgfightly mitigating circumstance. In
this case the most important aspect concerninglétermination of the appropriate
sanction — considering the extreme gross violatibthe principles of humanitarian
law that took place and the important supportifg tbat was played by the defendant
— is to point out to the victims and survivors,vasll as to the international legal
community, how much value is put on the actionshef defendant and what severe
punishment can only be the consequence of themmsact

Finally in fixing the appropriate punishment, theutt has taken into account the
general prevention aspect. People or companiestimatuct (international) trade, for
example in weapons or raw materials used for fhreiduction, should be warned that
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— if they do not exercise increased vigilance -ytban become involved in most
serious criminal offences.

It should be made clear to them that they will h&avdace prosecution and long-
term prison sentences, in accordance with the ssmmeEss of the crimes they
committed.

Considering all of the above, the Court concludest tthe only suitable and
necessary reaction in these circumstances is asugpended prison sentence of a
very long term as set out below.”

14. The Court of Appeal sentenced the applicanseventeen years'
imprisonment; however, it rejected the claims o€ tbivil parties as
unsuitable for summary decision.

(d) Proceedingsin the Supreme Court

15. The applicant lodged an appeal on pointswf(tassationcassatig
with the Supreme CourtHpge Raayl submitting a statement of points of
appeal on 14 April 2008. He argued, referring totise 1(1) of the War
Crimes Act, that the Netherlands courts lackedsgliction since the Court
of Appeal had not convicted the applicant of aidangl abetting crimes
committed in “time of war’ (as distinct from nontamnational or
international “conflict”); section 1(2) of that Acould not apply, since the
conflict, whether international or not, did not any way involve the
Netherlands. He also alleged a violation of Arti¢lef the Convention in
that the concept of “laws and customs of war” asdus section 8 of the
War Crimes Act was so vague and uncertain in sd¢bpe he could not
reasonably have been found to have had the crimimaht to be an
accessory to their violation. He further claimedttthe 1925 Geneva Gas
Protocol and the 1949 Geneva Conventions, as cenesidelevant by the
Court of Appeal, had become a dead letter in tjie bf the use of weapons
of mass destruction, nuclear in particular, andwigkespread use of other
indiscriminate weapons such as incendiary bombsraupdim (which he
described as “chemical weapons”) during the Sendd War (1939-45),
the Korean War (1950-53) and the Vietnam War (195p- The 1925
Geneva Gas Protocol, moreover, had lost its facet the very least could
no longer be seen as proof of the existence ofommty law given
widespread State practice to contrary effect.

16. The Procurator Gener&rpcureur-Generaglto the Supreme Court
submitted an advisory opinion on 18 November 2088.considered the
Court of Appeal's reference to general internatiteaa an error which the
Supreme Court could itself correst officia it was sufficient to refer to the
1925 Geneva Gas Protocol, to the common Articld he 1949 Geneva
Conventions, and (in relation to the second chatgejrticle 147 of the
fourth Geneva Convention, all of which had beeredebn by the Court of
Appeal, as setting out the applicable substantaedards.
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17. The applicant submitted a response to the uPatmr General's
opinion on 27 November 2008, as permitted by AetiéB9 § 5 of the Code
of Criminal ProcedureWetboek van StrafvorderingHe argued, among
other things, that Saddam Hussein and Ali Hassalagt al-Tikriti,
whose crimes he had supposedly aided and abeteldaththe time been
members of the government of a sovereign State ¢gbrleem its Head of
State) and for that reason protected by that Sta@ereign immunity.
Since the Netherlands courts had no jurisdictioar dliem, it followed that
they were not entitled to try him as their accegsather.

18. On 30 June 2009 the Supreme Court gave judgdemissing the
appeal on points of law. It found that section 3tloé War Crimes Act
conferred universal jurisdiction on the Netherlaedsirts in respect of the
crimes set out in section 8 of that Act. In resmoiie the applicant's
complaint going to the supposed vagueness of tineem of “laws and
customs of war” as used in section 8 of the Wam€s Act, it held as
follows:

“Contrary to the argument made in the point of abfmidde), section 8 of the War
Crimes Act is not contrary to the ‘requirement pédficity' (bepaaldheidsgebgd
contained in the statutory and Convention provisioglied on. In the light, among
other things, of the nature of its subject-mattamsisting of the setting of penal
sanctions on the severest indictable offences whbithinate in a common legal
consciousness — whether it be set out in laws aedtiés or not —, the norm
formulated in section 8 of the War Crimes Act maitedear enough what behaviour
shall carry a penal sanction and sufficiently eealthe suspect to adjust his behaviour
accordingly, even though the nature and conterthisfprovision inevitably entail a

certain vagueness in the description of the criraen(zekere vaagheid in de
delictsomschrijviny”

B. Relevant domestic and international law

1. Relevant domestic law
19. Provisions of domestic law, in the versiongliaable and applied in
the applicant's case, read as follows:
(a) The Code of Criminal Procedure

Article 439

5. Within two weeks from the transmission of tlugpyg of the advisory opinion (of
the Procurator General) the accused's counselay. sabmit his written comments
thereon to the Supreme Court.”
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(b) TheCriminal Code

Article 48

“[The following] shall be punished as accessoieedeplichtigehto an indictable
offence (isdrijf):

1. they who deliberately offer their assistancahi@ commission of the indictable
offence;

2. they who deliberately provide an opportunitygams or information to commit
the indictable offence.”

Article 49

“1. The maximum of the principal punishmenteo¢fdstraffeh threatened against
the indictable offence shall be reduced by onedtimirthe case of an accessory.

2. If it concerns an indictable offence carryinfe limprisonment, a term of
imprisonment shall be imposed not exceeding fiftgegrs.

3. The additional punishmentsijkomende straffgrshall be the same in the case of
an accessory as for the indictable offence itself.

4. In sentencing, only those actions shall be idemsd which the accessory has
deliberately aided or abettedlii€¢ de medeplichtige opzettelijk heeft gemakkelijk
gemaakt of bevordeydas well as their consequences.”

Article 57

“1. In case of a concurrence of criminal acts wWwhioust be considered as
independent acts and which result in more than iodéctable offence carrying
principal punishments of like naturgdlijksoortige hoofdstraffgna single sentence
shall be imposed.

2. The maximum sentence shall be the total of mh@ximum punishments
threatened against these acts, but — in so far @ncerns imprisonment and penal
detention liechteniy — shall not exceed the highest maximum by moemn tbne-
third.”

(c) TheWar CrimesAct

Section 1

“1. The provisions of this Act shall apply to tbemes, committed in time of war or
criminal only in case of war, that are set out in:

3’ sections 4-9 of this Act; ...

2. In case of an armed conflict that cannot becrilesd as war and in which the
Netherlands is involved either for the purposenafividual or collective self-defence
or to restore international order and securityieast4-9 shall apply by analogy and
We [i.e. the Crown; that is the Monarch togethethwthe responsible Minister] may
determine by order in councilalgemene maatregel van bestuuhat the other
provisions of this Act shall apply in whole or iam.

3. the expression 'war' shall be understood tidieccivil war.”
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Section 3

“Without prejudice to the relevant provisions oétGriminal Code and the Military
Criminal Code Wetboek van Militair Strafrecht Netherlands criminal law shall
apply to:

1° anyone who commits the indictable offence setinsection] 8 outside the
Realm in Europe,; ...

4° any Netherlands national who commits an indietadffence as referred to in
section 1 outside the Realm in Europe.”
Section 8

“1. He who commits a violation of the laws andtouss of war shall be punished
by a term of imprisonment not exceeding ten years .

2. Aterm of imprisonment not exceeding fifteermnge... shall be imposed:

1° if the criminal act is liable to result in someogrlse's death or cause them
severe bodily injury;

2° if the criminal act involves inhuman treatment;

3° if the criminal act involves forcing someone etsedo something, not to do
something or suffer something to happen;

4° if the criminal act involves looting.

3. Life imprisonment or a temporary term of imprisnent not exceeding twenty
years ... shall be imposed:

1° if the criminal act results in someone else'sllea causes them severe bodily
injury or involves rape;

2° if the criminal act involves violence by a plitalof persons acting in concert
(geweldpleging met verenigde krachtergainst one or more persons or violence
against a dead, sick or injured person;

3° if the criminal act involves the destruction, degimg, putting beyond use or
hiding, by a plurality of persons acting in concext any property belonging to
someone else in whole or in part;

4° if the criminal act set out under” ®r 4 of the preceding paragraph is
committed by a plurality of persons acting in catice

5° if the criminal act is an expression of a polafysystematic terror or unlawful
action (vederrechtelijk optredgragainst the entire population or a particularugro
thereof;

6° if the criminal act involves the breaking of aomise or the breaking of an
agreement entered into as such with the opposirty; pa

7° if the criminal act involves the misuse of a flagemblem protected by the
laws and customs of war or the military distinctsigns or uniform of the opposing
party.”

(d) Thelnternational CrimesAct

20. The International Crimes ActWgt internationale misdrijvgn
entered into force on 1 October 2003, replacingittae Crimes Act and the
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Genocide Treaty (Implementation) Adfiifvoeringswet Genocideverdrag
In relevant part, it provides as follows:

Section 4

“1. He shall be punished, as being guilty of aneriagainst humanity, with life
imprisonment or temporary imprisonment not excegdhirty years ..., who commits
one of the following acts, if it is committed agart of a widespread or systematic
attack directed against a civilian population, wittowledge of the attack:

a. wilful killing;

b. extermination;

c. slavery;

d. deportation or forced transfer of population;

e. imprisonment or other serious deprivation ofygital liberty contrary to
fundamental rules of international law;

f. torture;

g. rape, sexual slavery, forced prostitution, éokrpregnancy, forced sterilisation,
or any other form of sexual violence of compara@dousness;

h. persecution of an identifiable group or coildty on political grounds,
because they belong to a particular race or acpdati nationality, on ethnic,
cultural or religious grounds, on grounds of gendleon other grounds which are
universally recognised as impermissible pursuaimternational law, in connection
with an act as referred to in this paragraph orahgr crime set out in this Act;

i. forced disappearance of persons;
j- apartheid;
k. other inhuman treatment of a comparable natielderately causing serious
suffering or serious bodily injury or harm to mdraaphysical health. ...”
Section 5

“1. He who, in case of an international armed bkonfcommits one of the serious
violations of the Geneva Convention, namely théofeing acts if committed against
persons protected by the said Conventions:

a. wilful killing;
b. torture or inhuman treatment, including biol@giexperiments;
c. deliberately causing serious suffering or sexibodily injury or harm to health;

d. large-scale deliberate and unlawful destructiod taking of property in the
absence of military necessity;

e. forcing a prisoner of war or other protectetspe to enlist in the armed forces
of an enemy power;

f. deliberately denying a prisoner or war or otpestected person the right to a
fair trial in accordance with the law;

g. unlawful deportation or removal or unlawful eletion; or
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h. taking hostages

shall be punished with life imprisonment or tempgrianprisonment not exceeding
thirty years ...

5. He who, in case of an international armed éomftommits one of the following
acts:

a. deliberately directing attacks against civiliabjects, that is to say objects
which are not a military target;

b. deliberately initiating an attack knowing thatich an attack will cause
collateral loss of life or injury to civilians orathage to civilian objects or
considerable, long-lasting and serious damage doethvironment, which would
clearly be disproportionate to the concrete andatligeneral military advantage to
be expected;

c. attacks or bombing, by whatever means, of towin$ages, dwellings or
buildings which are not being defended and aremilitary targets;

d. direct or indirect removal by the occupying gowof sections of its own
civilian population to the occupied territory orpaetation or removal of part of all
of the population of the occupied territory withirat territory or out of it;

e. declaring that the rights and actions of subjef the enemy party are lapsed,
suspended, or inadmissible in law;

f. forcing subjects of the enemy party to taket rahostile acts directed against
their own country, even if before the beginningloé war they were in the service
of the belligerent;

g. the use of poisonous weapons;

h. the use of asphyxiating, poisonous or otheegamnd other similar liquids,
materials or devices;

i. the use of bullets which easily expand or @atbr widen in the human body,
such as bullets with a hard jacket which leavesdbee partially exposed or is
incised;

j- misdeeds wandadeh committed against personal dignity, in particular
humiliating and degrading treatment;

k. making use of the presence of a civilian oreotprotected person to secure
particular points, areas or forces against miligpgrations;

I. deliberately making use of the starving of kans as a method of waging war
by denying them objects which are indispensablethiir survival, including
deliberately impeding the supply of aid goods aevjgled for in the Geneva
Conventions;

m. deliberately directing attacks against the liegimi population as such or
individual civilians who are not directly particifidg in hostilities;

n. deliberately directing attacks against buildingnateriel, medical units and
transport as well as personnel making use in aecmeal with international law of
the emblems of the Geneva Conventions;

0. deliberately directing attacks against pershrinstallations, materiel, units or
vehicles involved in humanitarian aid or peace ioiss in accordance with the
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Charter of the United Nations, as long as thesesatiled to the protection granted
to civilians or civilian objects pursuant to intational law of armed conflict;

p. deliberately directing attacks against buildimgtended for religion, education,
art, science or charitable ends, historic monumérspitals and places where sick
and wounded are collected, provided that thesaatrenilitary targets;

g. looting a town or a place, even if taken ina#tack;

r. calling to arms or drafting into military secei in the national armed forces or
groups children under the age of fifteen or usingnt for active participation in
hostilities;

s. declaring that no quarter will be given;

t. destroying or seizing goods of the opposingypanless such destruction or
seizure is urgently necessary as a consequenagehtcircumstances of a conflict,

shall be punished with a term of imprisonment n@eeding fifteen years ...
6. If an act as set out in ... the fifth paragraph

a. results in someone else's death or causesdinegne bodily injury or involves
rape;

b. involves violence by a plurality of personsitagtin concert geweldpleging in
vereniging against one or more persons or violence againdgaal, sick or injured
person;

c. involves the destruction, damaging, puttingdselyuse or hiding, by a plurality
of persons acting in concert, of any property bgiog to someone else in whole or
in part;

d. involves a plurality of persons acting in candercing someone else to do
something, not to do something or suffer somethingappen;

e. involves a plurality of persons acting in cahdeoting a town or a place, even
if taken in an attack;

f. involves the breaking of a promise or the kieg of an agreement entered into
as such with the opposing party; or

g. involves the misuse of a flag or emblem pre@dy the laws and customs of
war or the military distinctive signs or uniformife opposing party

the person found guilty shall be punished with lifieprisonment or temporary
imprisonment not exceeding thirty years ...

Section 6

1. He who, in the event of a non-international @dneconflict, commits a violation
of the common Article 3 of the Geneva Conventichst is to say the commission
against persons taking no active part in the htiss| including members of armed
forces who have laid down their arms and thoseeplhors de combaby sickness,

wounds, detention, or any other cause, of any 6tteedfollowing acts:

a. violence to life and person, in particular narrdf all kinds, mutilation, cruel
treatment and torture;

b. taking of hostages;
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c. outrages upon personal dignity, in particulasmbiating and degrading
treatment;

d. the passing of sentences and the carrying beixecutions without previous
judgment pronounced by a regularly constituted toaffording all the judicial
guarantees which are recognised as indispensaldizibged peoples;

shall be punished with life imprisonment or tempgrianprisonment not exceeding
thirty years ...

2. He who, in the event of a non-international ednconflict, commits one of the
following acts:

a. rape, sexual slavery, forced prostitution, édrsterilisation, or any other form of
sexual violence that can be deemed equally sersus serious violation of the
Geneva Conventions;

b. forced pregnancy;

C. subjecting persons who are in the power of pposing party to physical
maiming or medical or scientific experiments, whatetheir nature, not justified by
medical or dental treatment of the person conceaondus treatment in hospital, nor
are carried out in his interest, and which resuliéath or can seriously endanger the
health of that person or persons; or

d. treacherously killing or wounding persons wiedolng to the enemy nation or the
enemy army;

shall be punished with life imprisonment or tempgrianprisonment not exceeding
thirty years ...

3. He who, in the event of a non-international @dneonflict, commits one of the
following acts:

a. deliberately directing attacks against thelieivi population as such or against
individual civilians who are not participating ditéy in hostilities;

b. deliberately directing attacks against buildingnateriel, medical units and
transport, as well as personnel making use in decwe with international law of the
emblems of the Geneva Convention [i.e. the RedsCitbe Red Crescent and the Red
Crystall;

c. deliberately directing attacks against persbnnetallations, materiel, units or
vehicles involved in humanitarian assistance oceemnissions in accordance with the
Charter of the United Nations, as long as thesemtitled to the protection granted to
civilians or civilian objects pursuant to the intational law of armed conflict;

d. deliberately directing attacks against buigimtended for religion, education,
art, science or charitable ends, historic monumérspitals and places where sick
and wounded are collected, provided that thesaatrenilitary targets;

e. looting a town or a place, even if taken irattack;

f. calling to arms or drafting into military secd in the national armed forces or
groups children under the age of fifteen or usingm for active participation in
hostilities;

g. declaring that no quarter will be given;
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h. destroying or seizing goods of the opposingypanless such destruction or
seizure is urgently necessary as a consequenagehtcircumstances of a conflict;
or

i. giving orders for the removal of the civiliampulation for reasons connected
with the conflict, not including reasons connectgth the safety of the civilians or
in case of urgent necessity because of cogentragtances of the conflict,

shall be punished by a term of imprisonment notering fifteen years ...

4. The sixth paragraph of section 5 shall apphabglogy to an act as referred to in
the third paragraph.”

(e) Relevant domestic case-law

21. In a decision of 11 November 199Nederlandse Jurisprudentie
(Netherlands Law Reports) 1998, no. 463, the Suer&ourt held as
follows:

“5.2. That it certainly was the Government's iti@m to comply in full with that
treaty obligation [sc. to criminalise all seriouseiches of the four 1949 Geneva
Conventions] is apparent from, among other thitigs,parliamentary history of that
Act, in particular from the Explanatory Memorand{iMemorie van Toelichtingand
the Memorandum in ReplyMemorie van Antwoodd pertaining to the Bill in
guestion, which include the following:

'When another power that is a party to the violaesvention does not request
the transfer qverlevering of a prisoner of war who is in the hands of the
Netherlands, it should be possible for him to bedtby a Netherlands court, even
though the indictable offence may have been corathitbroad, and even if the
criminal act has not been committed against a Niethés national or harms no
Netherlands interest.'

and

"The provision enacted in section 3(1) grants teéhsrlands courts jurisdiction to
try war crimes, regardless of by whom and whersdh®ve been committed, that is
to say also in those cases in which the indictaffience has been committed by a
non-Netherlands national outside the Netherlands war to which our country is
not a party. It is rightly pointed out in the Prei@nal ReportVoorlopig Verslag
that this provision is to be seen as an applicatbrthe so-called principle of
universality.'

respectively.

5.3. In view of the finding contained in paragrapt? above, a reasonable
interpretation of the law, in accordance with thgislature's intention to comply in
full with the treaty obligations entered into byethNetherlands, makes it necessary to
understand section 1 of the War Crimes Act — desji#t, to that extent, opaque
wording — in such a way that the limitations corspd in subsections 1, 2 and 3
respectively of section 1 of the War Crimes Actédao bearing on sections 8 and 9,
and to that extent, not on section 3 ... either.”

22. Similar rulings have appeared since this d@tis1 other decisions
and judgments of Netherlands courts, including dgfoent [andelijk
Jurisprudentie NummefNational Jurisprudence Number] BC7418) given
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by the Supreme Court on 8 July 2008, while the gotesase was pending
before it.

2. Relevant international law and practice

(a) The 1925 Geneva Gas Protocol

23. The Protocol for the Prohibition of the UséMar of Asphyxiating,
Poisonous or other Gases, and of Bacteriologicathbtes of Warfare
(signed at Geneva on 17 June 1925), better knowhea$925 Geneva Gas
Protocol, entered into force on 8 February 1928:4dtls as follows:

“THE UNDERSIGNED PLENIPOTENTIARIES, in the name tfeir respective
Governments:

Whereas the use in war of asphyxiating, poisonaustber gases, and of all
analogous liquids, materials or devices, has bastlyjcondemned by the general
opinion of the civilised world; and

Whereas the prohibition of such use has been detler Treaties to which the
majority of Powers of the world are Parties; and

To the end that this prohibition shall be univegsahccepted as a part of
International Law, binding alike the conscience el practice of nations;

DECLARE:

That the High Contracting Parties, so far as threyret already Parties to Treaties
prohibiting such use, accept this prohibition, &g extend this prohibition to the use
of bacteriological methods of warfare and agrebddound as between themselves
according to the terms of this declaration.

The High Contracting Parties will exert every efftr induce other States to accede
to the present Protocol. Such accession will béfiedtto the Government of the
French Republic, and by the latter to all signatamg acceding Powers, and will take
effect on the date of the notification by the Gaweent of the French Republic.

The present Protocol, of which the French and Bhdkxts are both authentic, shall
be ratified as soon as possible. It shall beantediate.

The ratification of the present Protocol shall bdressed to the Government of the
French Republic, which will at once notify the dsjpp@f such ratification to each of
the signatory and acceding Powers.

The instruments of ratification of and accessioth® present Protocol will remain
deposited in the archives of the Government oRtemch Republic.

The present Protocol will come into force for ea@mnatory Power as from the date
of deposit of its ratification, and, from that mamheeach Power will be bound as
regards other Powers which have already depogsidratifications.”

24. Among the earliest States to agree to bedbyrthis Protocol were
Iran, which acceded to it (as the Imperial Statd®efsia) on 5 November
1929; Iraqg, which acceded to it (as the Kingdomraf]) on 8 September
1931, and the Kingdom of the Netherlands, whiclfieatit on 31 October
1930. All three are still parties.



VAN ANRAAT v. THE NETHERLANDS DECISION 17

25. Other States have followed suit throughout sbeond half of the
twentieth century and more recently still. Amongrthare the United States
of America (which ratified the Protocol in 1975)ietham (which acceded
to it in 1980) and the Democratic People's Repubfickorea and the
Republic of Korea (which acceded to it on the salag 4 January 1989).
The most recent are Ukraine (2003), Serbia and t@rgdoth 2006),
Slovenia (2008) and Costa Rica (2009). To dateertttan one hundred and
thirty States have ratified or acceded or declatentession to this Protocol.

26. The Kingdom of the Netherlands and Irag wenersg those States
which, in ratifying or acceding to the Protocoliemed a reservation making
its binding force in war conditional on reciproegdplication by the enemy.
The Kingdom of the Netherlands withdrew its reseoraon 17 July 1995.
Other States which entered similar reservationshé& Protocol but have
since withdrawn them are Ireland (1972), Austrgli886), New Zealand
(1989), Czechoslovakia (1990, binding its succesStates), Mongolia
(1990), Bulgaria (1991), Chile (1991), Romania (@R9Spain (1992),
France (1996), South Africa (1996), Belgium (199Zanada (1999), and
Russia (2001).

(b) TheCharter of the International Military Tribunal

27. The Charter of the International Military Tuital (better known as
the “Nuremberg Tribunal’) was annexed to the Agreetnfor the
prosecution and punishment of the major war critsired the European
Axis (“London Agreement”) of 8 December 1945. Irethelevant part, it
reads as follows:

“Article 6

The following acts, or any of them, are crimes awgnivithin the jurisdiction of the
Tribunal for which there shall be individual respihaility:

a. Crimes against peace: namely, planning, preparaitiation or waging of a
war of aggression, or a war in violation of intefomal treaties, agreements or
assurances, or participation in a common plan asgivacy for the accomplishment
of any of the foregoing;

b. War crimes: namely, violations of the laws or ouns$ of war. Such violations
shall include, but not be limited to, murder, ilkatment or deportation to slave labour
or for any other purpose of civilian population@fin occupied territory, murder or
ill-treatment of prisoners of war or persons ongbas, killing of hostages, plunder of
public or private property, wanton destruction dfies, towns or villages, or
devastation not justified by military necessity;

c. Crimes against humanity: namely, murder, exteation, enslavement,
deportation, and other inhumane acts committednagaany civilian population,
before or during the war, or persecutions on malifiracial or religious grounds in
execution of or in connection with any crime withhre jurisdiction of the Tribunal,
whether or not in violation of the domestic lawtloé country where perpetrated.
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Leaders, organizers, instigators and accompliceticimating in the formulation or
execution of a common plan or conspiracy to conamit of the foregoing crimes are
responsible for all acts performed by any persarexecution of such plan.”

(c) TheNuremberg Principles

28. In its Resolution 177 (ll), paragraph (a), theneral Assembly of
the United Nations directed the International Lawon@nission to
“formulate the principles of international law reguzed in the Charter of
the Nurnberg Tribunal and in the judgment of theibdmal.” The
International Law Commission adopted a text at second session
(Yearbook of the International Law Commissid®50, Vol. I, pp. 374-
378).

29. The Principles identified by the Internatiorizdw Commission
(“Nuremberg Principles”) are the following:

“Principlel
Any person who commits an act which constitutedrae under international law is
responsible therefor and liable to punishment.
Principlell

The fact that internal law does not impose a pgrfalt an act which constitutes a
crime under international law does not relievepgheson who committed the act from
responsibility under international law.

Principlelll

The fact that a person who committed an act whighstitutes a crime under
international law acted as Head of State or respn&overnment official does not
relieve him from responsibility under internatiotel.

Principle IV

The fact that a person acted pursuant to ordeisoGlvernment or of a superior
does not relieve him from responsibility under inttional law, provided a moral
choice was in fact possible to him.

Principle V
Any person charged with a crime under internatidaal has the right to a fair trial
on the facts and law.
Principle VI
The crimes hereinafter set out are punishableia@srunder international law:
(a) Crimes against peace:

(i) Planning, preparation, initiation or waging afwar of aggression or a war in
violation of international treaties, agreementsgsurances;

(ii) Participation in a common plan or conspiraoy the accomplishment of any of
the acts mentioned under (i).
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(b) War crimes:

Violations of the laws or customs of war includat bre not limited to, murder, ill-
treatment or deportation to slave-labour or for ather purpose of civilian population
of or in occupied territory, murder or ill-treatmesf prisoners of war, of persons on
the seas, killing of hostages, plunder of publipvate property, wanton destruction
of cities, towns, or villages, or devastation ngitified by military necessity.

(c) Crimes against humanity:

Murder, extermination, enslavement, deportation atider inhuman acts done
against any civilian population, or persecutions molitical, racial or religious
grounds, when such acts are done or such perseswtie carried on in execution of
or in connexion with any crime against peace orwaaycrime.

Principle VII

Complicity in the commission of a crime against ggaa war crime, or a crime

against humanity as set forth in Principle VI isreme under international law.”

(d) The 1949 Geneva Conventions
30. The Kingdom of the Netherlands ratified the499Geneva

Conventions (Convention (I) for the Amelioration thie Condition of the
Wounded and Sick in Armed Forces in the Field; Gotion (Il) for the
Amelioration of the Condition of Wounded, Sick ar®hipwrecked
Members of Armed Forces at Sea; Convention (llljatree to the
Treatment of Prisoners of War; and Convention (IJative to the
Protection of Civilian Persons in Time of War) oA@gust 1954. Iraq did
so (as the Kingdom of Iraq) on 14 February 1956tHée State has entered
any reservation.

31. Article 3 common to all four 1949 Geneva Cambions reads as

follows:

“In the case of armed conflict not of an internatib character occurring in the
territory of one of the High Contracting Partiesck Party to the conflict shall be
bound to apply, as a minimum, the following prowis:

(1) Persons taking no active part in the hostditiemcluding members of armed
forces who have laid down their arms and thoseepldeors de combat' by sickness,
wounds, detention, or any other cause, shall isiadumstances be treated humanely,
without any adverse distinction founded on racéoug religion or faith, sex, birth or
wealth, or any other similar criteria.

To this end, the following acts are and shall rem@iohibited at any time and in
any place whatsoever with respect to the aboveiored persons:

(a) violence to life and person, in particular der of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particulaumiliating and degrading
treatment;
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(d) the passing of sentences and the carryingobetxecutions without previous
judgment pronounced by a regularly constituted toaffording all the judicial
guarantees which are recognized as indispensahiiliged peoples.

(2) The wounded and sick shall be collected amelccéor.

An impartial humanitarian body, such as the IntBomal Committee of the Red
Cross, may offer its services to the Parties tcctivdlict.

The Parties to the conflict should further endeavolbring into force, by means of
special agreements, all or part of the other prorgsof the present Convention.

The application of the preceding provisions shall affect the legal status of the
Parties to the conflict.”

32. In the relevant part, Convention (IV) relatiice the Protection of
Civilian Persons in Time of War additionally proe&las follows:

“Article 146

The High Contracting Parties undertake to enactiegiglation necessary to provide
effective penal sanctions for persons committirgeralering to be committed, any of
the grave breaches of the present Convention dkfinthe following Article.

Each High Contracting Party shall be under thegaltion to search for persons
alleged to have committed, or to have ordered todmemitted, such grave breaches,
and shall bring such persons, regardless of thatiomality, before its own courts. It
may also, if it prefers, and in accordance with pevisions of its own legislation,
hand such persons over for trial to another Higmt@mting Party concerned,
provided such High Contracting Party has made dutima facie' case.

Each High Contracting Party shall take measuressszey for the suppression of all
acts contrary to the provisions of the present @atign other than the grave breaches
defined in the following Article.

In all circumstances, the accused persons shadifibdry safeguards of proper trial
and defence, which shall not be less favourabla thase provided by Article 105
and those following of the Geneva Convention reéatb the Treatment of Prisoners
of War of August 12, 1949.

Article 147

Grave breaches to which the preceding Article eslahall be those involving any
of the following acts, if committed against persams property protected by the
present Convention: wilful killing, torture or inman treatment, including biological
experiments, wilfully causing great suffering orises injury to body or health,
unlawful deportation or transfer or unlawful comfinent of a protected person,
compelling a protected person to serve in the fofea hostile Power, or wilfully
depriving a protected person of the rights of faid regular trial prescribed in the
present Convention, taking of hostages and exterd@gtruction and appropriation of
property, not justified by military necessity aratged out unlawfully and wantonly.”

33. Over 140 States had ratified or acceded dadstsuccession to the
1949 Geneva Conventions by 1980. Iran and the Kingdof the
Netherlands, both among the original signatoriés,sd in 1957 and 1954
respectively; Iraq did so in 1956. The 1949 Gen€waventions now bind
every State in the world.
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(e) TheTreaty on the Non-Proliferation of Nuclear Weapons

34. The Treaty on the Non-Proliferation of Nucl&deapons was laid
open for signature on 1 July 1968 and enteredforice on 5 March 1970.
Among other things, it binds States Parties nataaly in possession of
nuclear weapons not to seek possession of, oratawer, nuclear weapons
or nuclear explosive devices and to submit to ieaiion measures.

(f) Case-law of the International Court of Justice

35. In North Sea Continental Shelf, Judgment, 1.C.J. Rep&O69
page 3 and following, the International Court oftize held:

“71. In so far as this contention is based on wmew that Article 6 of the
Convention [sc. the 1958 Geneva Convention on thirental shelf] has had the
influence, and has produced the effect, descriltediearly involves treating that
Article as a norm-creating provision which has ¢itated the foundation of, or has
generated a rule which, while only conventionalcontractual in origin, has since
passed into the genexa@rpusof international law, and is now accepted as diycthe
opinio iuris, so as to have become binding even for countri@shwhave never, and
do not, become parties to the Convention. Theneoigloubt that this process is a
perfectly possible one and does from time to tiroeuo: it constitutes indeed one of
the recognized methods by which new rules of cuatgnmternational law may be
formed. At the same time this result is not lightty be regarded as having been
attained.

72. It would in the first place be necessary that provision concerned should, at
all events potentially, be of a fundamentally nareating character such as could be
regarded as forming the basis of a general rulavef...

77. The essential point in this connection — argkéms necessary to stress it — is
that even if these instances of action by non-parto the Convention were much
more numerous than they in fact are, they would exén in the aggregate, suffice in
themselves to constitute tlepinio juris — for, in order to achieve this result, two
conditions must be fulfilled. Not only must the sa@oncerned amount to a settled
practice, but they must also be such, or be caaigdn such a way, as to be evidence
of a belief that this practice is rendered obligatby the existence of a rule of law
requiring it. The need for such a belief, i.e.g txistence of a subjective element, is
implicit in the very notion of th@pinio juris sive necessitati§he States concerned
must therefore feel that they are conforming to twdraounts to a legal obligation.
The frequency, or even habitual character of tkeiagiot in itself enough. There are
many international acts, e.g., in the field of ceomial and protocol, which are
performed almost invariably, but which are motihtenly by considerations of
courtesy, convenience or tradition, and not by semse of legal duty.

78. In this respect the Court follows the view agopby the Permanent Court of
International Justice in tHeotuscase, as stated in the following passage, theiptin
of which is, by analogy, applicable almost word feord, mutatis mutandisto the
present caseP(C.1.J., Series A, No. 10927, at p. 28):

'Even if the rarity of the judicial decisions to fmind ... were sufficient to prove
... the circumstance alleged ..., it would mereipw that States had often, in
practice, abstained from instituting criminal predigs, and not that they
recognized themselves as being obliged to do soority if such abstention were
based on their being conscious of having a dutghstain would it be possible to
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speak of an international custom. The alleged daets not allow one to infer that
States have been conscious of having such a dotheoother hand, there are other
circumstances calculated to show that the contsairyie.”

36. In Military and Paramilitary Activities in and againstlicaragua
(Nicaragua v United States of America), Merits, Judgment, |.®dports
1986 p. 14 and following, it held:

“186. It is not to be expected that in the practi€&tates the application of the rules
in question should have been perfect, in the streteStates should have refrained,
with complete consistency, from the use of forcdrom intervention in each other's
internal affairs. The Court does not consider tfat,a rule to be established as
customary, the corresponding practice must be solakely rigorous conformity with
the rule. In order to deduce the existence of enaty rules, the Court deems it
sufficient that the conduct of States should, inegal, be consistent with such rules,
and that instances of State conduct inconsistetit aigiven rule should generally
have been treated as breaches of that rule, nodasitions of the recognition of a
new rule. If a State acts in a way prima facie mpatible witha recognized rule, but
defends its conduct by appealing to exceptionaustifications contained within the
rule itself, then whether or not the State's cohdliin fact justifiable on that basis,
the significance of that attitude is to confirmhet than to weaken the rule.

(g) The Biological Weapons Convention

37. The Convention on the Prohibition of the Depehent, Production
and Stockpiling of Bacteriological (Biological) ad@xin Weapons and on
Their Destruction (“Biological Weapons Conventior)as opened for
signature simultaneously in Moscow, Washington D@l d.ondon on
10 April 1972. By the end of 1972 it had been sijhg over 100 States.

38. The Biological Weapons Convention entered fatoe on 26 March
1975, after the deposit of the twenty-second imsémnt of ratification. It had
been ratified by 91 recognised States and one @cwgnised State by the
end of 1980. A further 19 ratified or acceded t®rtdeclared succession to
it upon gaining independence, from 1981 until thé ef 1988 (among them
the Kingdom of the Netherlands, which ratified 1 @2 June 1981). It
currently has 163 States Parties (including all imemStates of the Council
of Europe) and 13 signatories. Iraq ratified itldhJune 1991.

39. In the relevant part, it reads as follows:

“The States Parties to this Convention,

Determined to act with a view to achieving effeetprogress towards general and
complete disarmament, including the prohibition alinination of all types of
weapons of mass destruction, and convinced thapridigibition of the development,
production and stockpiling of chemical and bactegecal (biological) weapons and
their elimination, through effective measures, wicilitate the achievement of
general and complete disarmament under strict Hadtige international control,

Recognizing the important significance of the Pecotdor the Prohibition of the Use
in War of Asphyxiating, Poisonous or Other Gases, @f Bacteriological Methods of
Warfare, signed at Geneva on June 17, 1925, anstiows also of the contribution
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which the said Protocol has already made, and moesi to make, to mitigating the
horrors of war,

Reaffirming their adherence to the principles amgectives of that Protocol and
calling upon all States to comply strictly with the

Recalling that the General Assembly of the Unitedtidbhs has repeatedly
condemned all actions contrary to the principlesl abjectives of the Geneva
Protocol of June 17, 1925,

Desiring to contribute to the strengthening of éderfice between peoples and the
general improvement of the international atmosphere

Desiring also to contribute to the realization loé tpurposes and principles of the
United Nations,

Convinced of the importance and urgency of elimimgafrom the arsenals of States,
through effective measures, such dangerous weapbnsass destruction as those
using chemical or bacteriological (biological) atgen

Recognizing that an agreement on the prohibitiobaatteriological (biological) and
toxin weapons represents a first possible stepridsvhe achievement of agreement
on effective measures also for the prohibition lué development, production and
stockpiling of chemical weapons, and determinecbtatinue negotiations to that end,

Determined for the sake of all mankind, to excludenpletely the possibility of
bacteriological (biological) agents and toxins Ilgeirsed as weapons,

Convinced that such use would be repugnant to dheaence of mankind and that
no effort should be spared to minimize this risk,

Have agreed as follows:

Article VIII

Nothing in this Convention shall be interpretedraany way limiting or detracting
from the obligations assumed by any State undePtioéocol for the Prohibition of
the Use in War of Asphyxiating, Poisonous or OtBases, and of Bacteriological
Methods of Warfare, sighed at Geneva on June 125.19

Article X

Each State Party to this Convention affirms theogeized objective of effective
prohibition of chemical weapons and, to this emifjartakes to continue negotiations
in good faith with a view to reaching early agreeten effective measures for the
prohibition of their development, production andcktiling and for their destruction,
and on appropriate measures concerning equipmdmnnaans of delivery specifically
designed for the production or use of chemical egfem weapons purposes. ..."

(h) Instructionsto armed forces

40. By the time of the Iran-lraq War, a numberStates had officially
instructed their armed forces to refrain from tise wf chemical weapons.
These included the United Kingdom, whosélitary Manual (1958)
provided that “asphyxiating, poisonous or otheregasand all analogous
liquids, materials or devices [were] forbidden”daBelgium, whosé.aw of
War Manual(1983) proscribed the first use of asphyxiatimgid or similar
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gaseS The United States, in itSield Manual FM 27-10, Law of Land
Warfare (1956, revised 1976), forbade its land forcesfitis¢ use of “lethal
and incapacitating chemical agents”, referring he 1925 Geneva Gas
Protocol and the American reservation of no fist.u

(i) The Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which M ay be Deemed to be Excessively Injurious
or to Have Indiscriminate Effects

41. The Convention on Prohibitions or Restrictioms the Use of
Certain Conventional Weapons Which May be Deemebet&xcessively
Injurious or to Have Indiscriminate Effects wasdlaipen for signature on
10 October 1980 and entered into force on 2 Decert®@3. It comprises
five Protocols. One of them (Protocol Il on Prahdns or Restrictions on
the Use of Incendiary Weapons) prohibits the usencéndiary weapons
against civilian targets and of air-delivered indiany weapons against
military objectives located within a concentratiai civilians in all
circumstances, and of non-air-delivered incendie@gpons against military
objectives located within a concentration of ca#ls unless the civilians are
spared (Article 2).

(i) United Nations documents

(i) General Assembly documents pertaining to the-lraq War

42. Every year while the war between Iraq and kantinued, that is
between 1980 and 1988, the General Assembly ofUhiged Nations
adopted resolutions on chemical and bacteriologiedpons (nos. 35/144,
12 December 1980; 36/96, 9 December 1981; 37/98)et@mber 1982,
38/187, 20 December 1983; 39/188, 12 December 198492, 12
December 1985; 41/58, 3 December 1986; 42/37, 3@Mber 1987; and
43/74, 7 December 1988). In each of them the GeAssembly reaffirmed
“the necessity of strict observance of the prirespand objectives” by all
States of the 1925 Geneva Gas Protocol and of edbeiby all States to the
Biological Weapons Convention.

43. In Resolution no. 35/144C of 1980 the GenAsdembly expressed
the belief

“... that the continued authority of the Protocoldarelevant rules of customary
international law [required] that full and propetteation be given to all reports
regarding the alleged use of chemical weapons anthdir harmful effects, both
immediate and long-term, to humans and to the enwmient of the victim countries”.

! Both cited in International Committee of the Redo$3, Customary international
humanitarian law Jean-Marie Henckaerts and Louise Doswald-Beck.)e@ambridge
University Press 2005), vol. Il, pp. 1663-68.
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44. In Resolution no. 37/98D on Provisional Prazed to Uphold the
Authority of the 1925 Geneva Protocol of 1982 then€&al Assembly
requested the Secretary-General of the United Natio

“... to devise procedures for the timely and eéfiti investigation of information
concerning activities that [might] constitute alaion of the Geneva Protocol or of
the relevant rules of customary international lamd @0 assemble and organize
systematically documentation relating to the ide#tion of signs and symptoms
associated with the use of such agents as a médasildating such investigations
and the medical treatment that [might] be required”

with the assistance of qualified experts. Elsewh@re Resolution
no. 37/98E on Chemical and Bacteriological (Biotad) Weapons) the
General Assembly recalled

“... that the use of chemical and biological weapofinad] been declared
incompatible with the accepted norms of civilizatio

45. The Secretary General published his repor2 @ctober 1984 (UN
Doc. A/39/488). To it was annexed a report of a upraf Consultant
Experts, transmitted to the Secretary General oAWlust 1984, which set
out procedures for investigating allegations of tmee of chemical or
biological weapons. Sub-annexed to the report ef @onsultant Experts
was a list (Annex IX) of potential chemical and Ibical warfare agents;
“sulphur mustard” was one of those mentioned. Thadeal Assembly took
note of the Secretary General's report in its Reiwol 39/65E of 1984.

46. In Resolution 42/37C of 1987, the General Addg recalled

. the provisions of the Protocol for the Prokidm of the Use in War of
Asphyxiating, Poisonous or Other Gases, and ofdutbgical Methods of Warfare,
signed at Geneva on 17 June 1925, and other relayas of customary international
law”.

The following year, in Resolution 43/74A, it expsed

“... deep dismayt the use of chemical weapons in violation of Pietocol for the
Prohibition of the Use in War of Asphyxiating, Pami®us or Other Gases, and of
Bacteriological Methods of Warfare, signed at Genewm 17 June 1925, and other
relevant rules of customary international law”.

(i) Security Council documents

47. On 30 March 1984 the President of the Sec@ayncil delivered
the following statement:

“On behalf of the members of the Security Counicym authorized to make the
following declaration:

The Security Coungil
Having considere@gain the question entitled 'The situation betwieamand Iraq’,

Greatly concernedabout the conflict between Iran and Iraq, whicldamers
international peace and security in the region;
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Taking noteof the report of the specialists appointed by tker&ary General to
investigate allegations by the Islamic Republidrah concerning the use of chemical
weapons (S/16433),

Taking notewith particular concern of the unanimous conclasiof the specialists
that chemical weapons have been used,

Expressingts grave concern about all reported violationghim conflict of the rules
of international law and of the principles and sulif international conduct accepted
by the world community to prevent or alleviate theman suffering of warfare,

Strongly affirmingthe conclusion of the Secretary-General that tteseanitarian
concerns can only be fully satisfied by putting emd to the tragic conflict that
continues to deplete the precious human resoufdesroand Iraq,

1. Strongly condemnthe use of chemical weapons reported by the findihthe
mission of specialists;

2. Reaffirmsthe need to strictly abide by the Geneva Protafol925 for the
Prohibition of the use in war of asphyxiating, mwieus or other gases, and of
bacteriological methods of warfare;

3. Calls onthe States concerned immediately and uncondifipnalreaffirm the
obligations flowing from their accession to the @ea Protocol of 1925;

4. Condemnsll violations of international humanitarian lawdaurges both parties
to observe carefully the generally recognized pples and rules of international
humanitarian law which are applicable to armed licisfand their obligations under
international conventions designed to prevent t¢evedte the human suffering of
warfare;

5. Recalls its relevant resolutions, renews urgently its abpdor the strict
observance of a cease-fire and for a peacefulisolaf the conflict, and calls upon
all governments concerned to cooperate fully with €ouncil in its efforts to bring
about conditions leading to a peaceful settleméthiteconflict in conformity with the
principles of justice and international law;

6. Appreciatesthe mediation efforts of the Secretary-General magliests him to
continue his efforts with the parties concernedhwa view to achieving a
comprehensive, just and honourable settlement salglepfor both sides;

7. Decidesto keep the situation between Iran and Iraq uobtese review.”

48. On 24 February 1986, the Security Council unansly adopted

Resolution 582 (1986), which, in the relevant pagads as follows:

“The Security Coungil
Having considerethe question entitled 'The situation between &ad Iraq’,

Recallingthat the Security Council has been seized withgtirestion between Iran
and Iraq for almost six years and that decisiong teeen taken thereon,

Noting that both the Islamic Republic of Iran and Iraq parties to the Protocol for
the Prohibition of the Use in War of Asphyxiatil@pisonous or Other Gases, and of
Bacteriological Methods of Warfare signed at Genavd 7 June 1925,
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2. Also deploreghe escalation of the conflict, especially temi#gbincursions, the
bombing of purely civilian population centres, aks on neutral shipping or civilian
aircraft, the violation of international humanitami law and other laws of armed
conflict and, in particular, the use of chemicalagens contrary to obligations under
the 1925 Geneva Protocaol; ...”

49. On 9 May 1988, the Security Council unanimpuastiopted its
Resolution 612 (1988), which reads as follows:

“The Security Coungil

Having consideredhe report of 25 April 1988 of the mission disped by the
Secretary-General to investigate allegations of uke of chemical weapons in the
conflict between the Islamic Republic of Iran arnaf),

Dismayedby the mission's conclusions that chemical weapomiinue to be used
in the conflict and that their use has been onvam eénore intensive scale than before,

1. Affirms the urgent necessity of strict observance of thmetoeol for the
Prohibition of the Use in War of Asphyxiating, Pami®us or Other Gases, and of
Bacteriological Methods of Warfare, signed at Genen 17 June 1925,

2. Condemns vigorouslyhe continued use of chemical weapons in the monfl
between the Islamic Republic of Iran and Iraq camtito the obligations under the
Geneva Protocol;

3. Expectsboth sides to refrain from the future use of clehiweapons in
accordance with their obligations under the Gernadocol;

4. Calls uponall States to continue to apply or to establigiictstontrol of the
export to the parties to the conflict of chemicadqucts serving for the production of
chemical weapons;

5. Decidesto remain seized of the matter and expressestemination to review
the implementation of the present resolution.”

50. On 26 August 1988, the Security Council unanisty adopted its
Resolution 620 (1988), which, in relevant partdseas follows:

“The Security Coungil
Recallingits resolution 612 (1988) of 9 May 1988,

Having consideredhe reports of 20 and 25 July and of 2 and 19 Au@a88 of the
missions dispatched by the Secretary-General tesiigate allegations of the use of
chemical weapons in the conflict between the IstalRepublic of Iran and Iraq,

Deeply dismayethy the missions' conclusions that there had beetirzied use of
chemical weapons in the conflict between the IstaRepublic of Iran and Iraq and
that such use against Iranians had become moresasend frequent,

Profoundly concernedby the danger of possible use of chemical weaporthe
future,

Bearing in mindthe current negotiations in the Conference on iisaent on the
complete and effective prohibition of the developimgroduction and stockpiling of
chemical weapons and on their destruction,

Determinedo intensify its efforts to end all use of chenhia@apons in violation of
international obligations now and in the future,
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1. Condemngesolutelythe use of chemical weapons in the conflict betwiee
Islamic Republic of Iran and Iraq in violation dfl@ations under the Protocol for the
Prohibition of the Use in War of Asphyxiating, Pami®us or Other Gases, and of
Bacteriological Methods of Warfare, signed at Genen 17 June 1925, and in
defiance of its resolution 612 (1988);

2. Encouragesthe Secretary-General to carry out promptly ingasions in
response to allegations brought to his attentiominy Member State concerning the
possible use of chemical and bacteriological (lymal) weapons that may constitute
a violation of the 1925 Protocol or other relevariés of customary international law,
in order to ascertain the facts of the matter, tarméport the results;

3. Calls uponall States to continue to apply, to establish mrstrengthen strict
control of the export of chemical products serviog the production of chemical
weapons, in particular to parties to a conflict,ewht is established that they have
used chemical weapons in violation of internatiastaligations;

4. Decidesto consider immediately, taking into account theeistigations of the
Secretary-General, appropriate and effective measuraccordance with the Charter
of the United Nations, should there be any futuse wf chemical weapons in
violation of international law, wherever and by wnever committed.”

(k) The Chemical Weapons Convention

51. Proposals for a treaty intended to supplerttentl925 Geneva Gas
protocol by prohibiting the development, production possession of
chemical weapons in addition to their use werequaaan the agenda of the
Eighteen-Nation Disarmament Committee in 1968.980Q this Committee
(re-named the Conference on Disarmament the ydard)eset up aad hoc
working group charged with identifying the issueshte dealt with in a
multilateral treaty to be prepared for that purpd>&fting began in earnest
in 1984, after the Secretary-General of the UnNdions announced that
Chemical Weapons had been used by Iraq in its gainat Iran. Beginning
in 1986, the global chemical industry actively pmapated in the
negotiations. The new Convention on the Prohibitbbrihe Development,
Production, Stockpiling and Use of Chemical Weapa@am&l on their
Destruction (or Chemical Weapons Convention) wasned for signature
in Paris on 13 January 1993. One hundred and t8idtes signed it within
the first two days. It entered into force on 29 iN@©97, 180 days after the
date of the deposit of the 65th instrument of iifon. It currently binds
188 States.

52. In Article |1 8 1 of the Chemical Weapons Camven, States Parties
undertake

“... never under any circumstances:

(a) To develop, produce, otherwise acquire, stdelqni retain chemical weapons, or
transfer, directly or indirectly, chemical weapdosnyone;

(b) To use chemical weapons;

(c) To engage in any military preparations to usensical weapons;
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(d) To assist, encourage or induce, in any waypaeyto engage in any activity
prohibited to a State Party under this Convention.”

53. Article VII 8§ 1 obliges States Parties to @nagminal legislation
making activities prohibited to a State Party unithés treaty punishable by
law. This includes extending penal legislation twver the commission of
such acts by natural persons possessing thatsStatenality.

54. Appended to the Chemical Weapons ConventicemiSAnnex on
Chemicals” comprising three schedules:

a) Schedule 1 includes toxic chemicals or precurstwat tare
chemical weapons themselves, or may be used asicdiem
weapons or for the manufacture of such weaponshawd “little
or no use for purposes not prohibited under thisv@ation”.

b) Schedule 2 includes chemicals that possess letlral o
incapacitating toxicity as well as other propertigst could
enable them to be used as chemical weapons omidnabe used
in the manufacture of such weapons, and are “nodymed in
large commercial quantities for purposes not pricddbunder this
Convention”.

c) Schedule 3 includes chemicals that have been peoduc
stockpiled or used as chemical weapons, or mightidel as
chemical weapons, or are important for the produactof
Schedule 1 or Schedule 2 chemicals, and “may bduged in
large commercial quantities for purposes not pricddbunder this
Convention”.

Separate verification regimes apply to chemicalsoating to the
Schedule in which they are listed, details of whasle laid down in the
Verification Annex appended to the Chemical Weapbosvention.

Thiodiglycol, which has industrial uses (includiag a solvent in the
manufacture of some types of printing and ballpgiah inks), is listed in
Schedule 2.

55. Article VIII establishes the Organization ftine Prohibition of
Chemical Weapons (OPCW) to achieve the object amghgse of the
Chemical Weapons Convention, to ensure the implétien of its
provisions, including those for international vexdtion of compliance with
it, and to provide a forum for consultation andageration among States
Parties. The OPCW is based in The Hague, Nethexland

() Case-law of the International Criminal Tribunal for the Former
Yugodavia

56. In its decision of 2 October 1995 on the deéemrmotion for
interlocutory appeal on jurisdiction iRrosecutor v. Dusko Tadi(Case
No. IT-94-1), the Appeals Chamber of the InternadioCriminal Tribunal
for the Former Yugoslavia held as follows (emphasihe original):
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“119. So far we have pointed to the formation afieyal rules or principles designed
to protectcivilians or civilian objects from the hostilities or, more generally, to
protectthose who do not (or no longer) take active part in hostilities. We shall now
briefly show how the gradual extension to interaamed conflict of rules and
principles concerning international wars has alscuoed as regardsieans and
methods of warfare. As the Appeals Chamber has pointed out abovye 4.general
principle has evolved limiting the right of the pes to conflicts 'to adopt means of
injuring the enemy.' The same holds true for a ngaeeral principle, laid down in
the so-called Turku Declaration of Minimum Humariga Standards of 1990, and
revised in 1994, namely Article 5, paragraph 3, nebg '[w]eapons or other material
or methods prohibited in international armed catdlimust not be employed in any
circumstances.' Declaration of Minimum Humanitarian Standards, rieyped in,
Report of the Sub-Commission on Prevention of Digoation and Protection of
Minorities on its Forty-sixth SessiolGommission on Human Rights, 51st Sess.,
Provisional Agenda Item 19, at 4, U.N. Doc. E/CN995/116 (1995).) ...

Indeed, elementary considerations of humanity awoldmon sense make it
preposterous that the use by States of weapon#jezhin armed conflicts between
themselves be allowed when States try to put dabellion by their own nationals
on their own territory. What is inhumane, and capusmtly proscribed, in
international wars, cannot but be inhumane andnmsglible in civil strife.

120. This fundamental concept has brought abougthdual formation of general
rules concerning specific weapons, rules which rekto civil strife the sweeping
prohibitions relating to international armed coctii By way of illustration, we will
mention chemical weapons. Recently a number oeStahave stated that the use of
chemical weapons by the central authorities ofaeSagainst its own population is
contrary to international law. On 7 September 18&8[then] twelve Member States
of the European Community made a declaration whereb

‘The Twelve are greatly concerned at reports of dheged use of chemical
weapons against the Kurds [by the Iraqi autholiti®ey confirm their previous
positions, condemning any use of these weaponsy Tda#l for respect of
international humanitarian law, including the GemeRrotocol of 1925, and
Resolutions 612 and 620 of the United Nations Sgc@ouncil [concerning the use
of chemical weapons in the Irag-lran war].' (4 Ewwan Political Cooperation
Documentation Bulletin, (1988) at 92.)

This statement was reiterated by the Greek reptadem on behalf of the Twelve,
on many occasions. (See U.N. GAOR, 1st Comm., &&sk., 4th Mtg., at 47, U.N.
Doc. A/C.1/43/PV.4 (1988)(statement of 18 Octob@88 in the First Committee of
the General Assembly); U.N. GAOR, 1st Comm., 43edsS 31st Mtg., at 23, U.N.
Doc. A/C.1/43/PV.31 (statement of 9 November 1988&keeting of First Committee
of the General Assembly to the effect inter aliat tifhe Twelve [. . .] call for respect
for the Geneva Protocol of 1925 and other releval@s of customary international
law"); U.N. GAOR, 1st Comm., 43rd Sess., 49th Mtgt, 16, U.N. Doc.
A/C.3/43/SR.49 (summary of statement of 22 Novenit888 in Third Committee of
the General Assembly)see also Report on European Union [EPC Aspedts
European Political Cooperation Documentation Binll¢1988), 325, at 33@uestion
No 362/88 by Mr. Arbeloa Muru (S-E) Concerning tReisoning of Opposition
Members in Irag4 European Political Cooperation DocumentatiofidBin (1988),
187 (statement of the Presidency in response taestipn of a member of the
European Parliament).)



VAN ANRAAT v. THE NETHERLANDS DECISION 31

123. It is interesting to note that, reportedlye thagi Government 'flatly denied the
poison gas charges.' (New York Times, 16 Septerh®@88, at A 11.) Furthermore, it
agreed to respect and abide by the relevant irtierra norms on chemical weapons.
... It should also be stressed that a number oftci@s ... strongly disagreed with
United States' assertions that Irag had used clatmieapons against its Kurdish
nationals. However, this disagreement did not tamthe legality of the use of
chemical weapons; rather, those countries accusetlnited States of ‘conducting a
smear media campaign against Irag.' (See New Yarleg, 15 September 1988, at
A 13; Washington Post, 20 September 1988, at A 21.)

124. It is therefore clear that, whether or nofjlraally used chemical weapons
against its own Kurdish nationals - a matter onclttthis Chamber obviously cannot
and does not express any opinion - there undisfyutederged a general consensus in
the international community on the principle thiag¢ tuse of those weapons is also
prohibited in internal armed conflicts.”

(m) The Statute of the Special Iraqgi Tribunal

57. Article 10 of the Statute of the Special Irdgibunal provides as
follows:
“The Tribunal shall have jurisdiction over any lragptional or resident of Iraq

accused of the crimes listed in Articles 11 - leinmitted since July 17, 1968 and up
and until May 1, 2003, in the territory of Irag@sewhere, namely:

a) The crime of genocide;
b) Crimes against humanity;

¢) War crimes; or

d) Violations of certain Iraqi laws listed ... bel.

COMPLAINTS

58. The applicant complained under Article 6 e @onvention that the
Supreme Court had failed to answer his argument shace Saddam
Hussein and Ali Hassan al-Majid al-Tikriti were loeyg the jurisdiction of
the Netherlands courts, he ought not to have bemvicded as their
accessory.

59. He also complained under Article 6 or Arti@leof the Convention
that section 8 of the War Crimes Act did not méetdtandard déx certa
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THE LAW

A. ALLEGED VIOLATION OF ARTICLE 6 OF THE
CONVENTION

60. The applicant submitted that in his statenoémfrounds of appeal to
the Supreme Couftodged on 14 April 2008), he had argued that sacs
of the War Crimes Act was not applicable in hiseca8n 8 July 2008, the
Supreme Court had given a judgment restating itbeeaase-law to the
effect that the Netherlands courts had universadiction over the crimes
proscribed by section 8 of the War Crimes Act. Is fesponse to the
advisory opinion of the Procurator General, whiah had submitted on
27 November 2008, the applicant had argued athethgt since jurisdiction
over the crimes of Saddam Hussein and his henchradrbeen vested in
the Iragi Special Tribunal by Article 10 of thatifunal's Statute (see
paragraph 57 above), s ipsothat tribunal had jurisdiction over the
applicant as their accessory. The Supreme Court hhadever, failed to
respond to this argument. This, in the applicasulsmission, constituted a
violation of Article 6 of the Convention, which, aslevant to the case,
provides as follows:

“1. In the determination of ... any criminal charggainst him, everyone is entitled
to a fair ... hearing ...”

61. As relevant to the case before the Court,afydicant made three
submissions to the Supreme Court. Of these, teetiro were contained in
his statement of grounds of appeal (see paragrapibdve).

62. The first was that the Court of Appeal had retepped its
jurisdiction. In his submission, the War Crimes Aould not apply, firstly
because the “conflict” between Iran and Irag had been found to
constitute a “war” (section 1(1) of the War CrimAst) and secondly
because the Netherlands was not in any way involsedtion 1(2) of that
Act). This the Supreme Court answered by refertingrticle 3 of the War
Crimes Act, which it held to confer universal julistion on the
Netherlands courts in respect of the crimes setrosection 8 of that Act
(see paragraph 18 above).

63. The second was that the reference to “lawscastbms of war”, as
contained in section 8 of the War Crimes Act, wasague and uncertain in
scope that it could not reasonably be relied ototovict him; and that in so
far as any conventional instrument relevant todaise existed, it had long
since lost all meaning. This the Supreme Court dismissed, finding that
the scope of section 8 was in fact clear enough.

64. The third was based on the premise that timesr which the
applicant had supposedly aided and abetted haddmemitted by persons
covered by foreign sovereign immunity and that,tlesr accessory, that
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sovereign immunity protected him also; only thegir@pecial Tribunal had
competence in the matter. The Supreme Court didreylly to it in its
judgment; the applicant now alleges a violatiodfcle 6 on that ground.

65. The Court notes that this submission was mottained in the
statement of grounds of appeal. The applicant'gesign to the contrary
notwithstanding (paragraph 60 above), it consideet it was new and
original and cannot reasonably be seen as linkexhyopoint raised in the
statement of grounds of appeal.

66. The Court observes, furthermore, that therasgu was made for the
first time in the applicant's written response e tProcurator General's
advisory opinion, at the final stage of the procegsl before the Supreme
Court gave judgment.

67. The Court has held it to be a requirementriiitein the element of
“adversarial proceedings” contained in Article 618 as applicable to
proceedings of a cassation type, that a defendaatdriminal case should
have the opportunity to respond to the advisoryiopi of the Procurator
General (principle stated iBorgers v. Belgium30 October 1991, § 27,
Series A no. 214-B; see also, among many authetfitiolving a variety of
Contracting Parties, the following judgments giaggainst the Kingdom of
the Netherlandsi.J. v. the Netherlangd27 March 1998, 88 42-4Reports
of Judgments and Decisionk998-1l; and K.D.B. v. the Netherlands
27 March 1998, 88 43-4&Keports of Judgments and Decisidi@98-II).

68. It is not, however, a requirement that a dedem be allowed to
submit fresh arguments that have no bearing onpainyt contained in the
advisory opinion itself. In the circumstances ofe ttpresent case,
characterised as they were by the applicant's rgakse of the opportunity
offered to submit an entirely novel argument at ltest possible stage of
proceedings, Article 6 8 1 did not compel the SoeCourt to provide a
reasoned response (compsign de Hurk v. the NetherlandEd April 1994,

8§ 60, Series A no. 288).

69. Moreover, although the applicant refers to Sgpreme Court's
judgment of 8 July 2008 in which it was held thattherlands criminal
courts enjoyed universal jurisdiction over the @#rset out in section 8 of
the War Crimes Act, the Court observes that ther&up Court had
explained the legal position already in 1997 (sa&graph 21 above). In so
far, therefore, as the argument in question isetaderstood as an attempt
to persuade the Supreme Court to reconsider areréB case-law, it cannot
be seen that there was anything to prevent theicapplfrom making it
sooner.

70. It follows from the above that this complaist manifestly ill-
founded and must be rejected in accordance witltlar85 88 3 and 4 of
the Convention.
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B. ALLEGED VIOLATION OF ARTICLE 7 OF THE
CONVENTION

71. The applicant complained under “Article 6 amdArticle 7" of the
Convention that section 8 of the War Crimes Act, rigferring to
international law, did not comply with the requiremh that criminal acts be
described with sufficient precisiofek certg.

Article 6 (in its relevant part) and Article 7 piide as follows:

Article 6

“In the determination of ... any criminal chargeangt him, everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...”

Article7

“1. No one shall be held guilty of any criminalfexice on account of any act or
omission which did not constitute a criminal offenander national or international
law at the time when it was committed. Nor shalieavier penalty be imposed than
the one that was applicable at the time the crihoffance was committed.

2. This article shall not prejudice the trial gmehishment of any person for any act
or omission which, at the time when it was commditteas criminal according to the
general principles of law recognised by civilisedions.”

72. The applicant argued, firstly, that the SupreGourt ought not to
have found that the vagueness of section 8 of tlae @fimes Act was
“inevitable”. In his submission, proof to the carly was available in the
form of sections 5 and 6 of the International Csmgct, which had
replaced the War Crimes Act in 2003. The lattervi@ons were very
precise; in fact, they specifically set out prosed acts including, as
relevant to the case before the Court, deliberatalysing serious suffering
(section 5(1)(c)) and the use of poisonous weasestion 5(5)(g)) and
even forced disappearances (section 4(1)(i)).

73. Secondly, he complained of the general anddoige nature of the
reference made by section 8 of the War Crimes é¢hé customs of war;
doubt might arise as to the existence at any pdaticime, and as to the
knowability and foreseeability, of a rule of custmy international law.

74. Thirdly, he submitted that the 1925 Genevatdem had lost
whatever validity it might still have had sincenias no longer reflected by
the reality of contemporary warfare. In his submoissthe use by Iraq of
mustard gas as a weapon of war could not be seemoeally or legally
different from the use of napalm (an incendiary paag by United States
forces during the Vietham War (1959-1975) and wasewmver insignificant
in comparison with the possession of nuclear wegjpgra small number of
States and their actual use in anger in 1945. ésethcircumstances, he
argued, he could not have been expected to reatlifee time of the Iran-
Iraq war that he was acting illegally by reasomisfcommercial activities.
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75. In discharging its duties in cases originatingan application
introduced under Article 34 of the Convention, @®urt must confine itself
as far as possible to an examination of the pdaticase before it.

76. Incendiary and nuclear weapons are subjes¢parate regimes not
relevant to the present case (see paragraphs 34laatiove). That being
the case, the applicant's comparison of mustaravghshapalm and nuclear
weapons is irrelevant to the case before the Court.

77. The Court can therefore consider only whether applicant was
held guilty of a “criminal offence” on account ofta which constituted a
“criminal offence under national or internationai’ at the time when they
were committed.

78. In Kononov v. Latvia[GC], no. 36376/04, 88 185-187, ECHR
2010-..., the Court stated the applicable prinsipig follows:

“185. The guarantee enshrined in Article 7, arelesal element of the rule of law,
occupies a prominent place in the Convention sysiéprotection, as is underlined
by the fact that no derogation from it is permibsibbnder Article 15 in time of war or
other public emergency. It should be construedapplied, as follows from its object
and purpose, so as to provide effective safeguag#snst arbitrary prosecution,
conviction and punishment. Accordingly, Article & ot confined to prohibiting the
retrospective application of the criminal law to aocused's disadvantage: it also
embodies, more generally, the principle that otlg taw can define a crime and
prescribe a penaltyn@llum crimen, nulla poena sine l§gand the principle that the
criminal law must not be extensively construedricaacused's detriment, for instance
by analogy. It follows that an offence must be diedefined in law. This requirement
is satisfied where the individual can know from therding of the relevant provision
— and, if need be, with the assistance of the sbumterpretation of it and with
informed legal advice — what acts and omissionsmélke him criminally liable.

When speaking of 'law’, Article 7 alludes to thensaconcept as that to which the
Convention refers elsewhere when using that teroongept which comprises written
and unwritten law and which implies qualitative uggments, notably those of
accessibility and foreseeability. As regards foeabdity in particular, the Court
recalls that however clearly drafted a legal priovismay be in any system of law
including criminal law, there is an inevitable elemh of judicial interpretation. There
will always be a need for elucidation of doubtfoimts and for adaptation to changing
circumstances. Indeed, in certain Convention Stabtesprogressive development of
the criminal law through judicial law-making is a&llventrenched and necessary part
of legal tradition. Article 7 of the Convention cat be read as outlawing the gradual
clarification of the rules of criminal liability tbugh judicial interpretation from case
to case, provided that the resultant developmeonbiisistent with the essence of the
offence and could reasonably be forese®tmef{etz, Kessler and Krenz v. Germany
[GC], nos. 34044/96, 35532/97 and 44801/98, § S50HE 2001-ll; K.-H.W. v.
Germany[GC], no. 37201/97, § 85, ECHR 2001-Il (extract3prgic v. Germany
no. 74613/01, 88 101-109, 12 July 20@nAd Korbely v. HungaryfGC], no. 9174/02,
88 69-71, 19 September 2008).

186. Finally, the two paragraphs of Article 7 argerlinked and are to be
interpreted in a concordant mann&egs v. Latvigdec.), no. 34854/02, 12 December
2002). Having regard to the subject matter of #egecand the reliance on the laws and
customs of war as applied before and during theorBkdNorld War, the Court
considers it relevant to recall that tin@vaux préparatoire to the Convention indicate
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that the purpose of the second paragraph of Arfickas to specify that Article 7 did
not affect laws which, in the wholly exceptionalctimstances at the end of the
Second World War, were passed in order to punigiy alia, war crimes so that
Article 7 does not in any way aim to pass legainoral judgment on those lawX.(v.
Belgium no 268/57, Commission decision of 20 July 195&aMook 1, p. 241). In
any event, the Court further notes that the dedinitof war crimes included in
Article 6(b) of the IMT Nuremberg Charter was fourtd be declaratory of
international laws and customs of war as understod®39 (paragraph 118 above,
paragraph 207 below).

187. The Court will first examine the case undetiche 7 § 1 of the Convention. It
is not therein called upon to rule on the applisamdividual criminal responsibility,
that being primarily a matter for assessment by dbenestic courts. Rather its
function under Article 7 § 1 is twofold: in the dirplace, to examine whether there
was a sufficiently clear legal basis, having regardhe state of the law on 27 May
1944, for the applicant's conviction of war crimef§ences; and, secondly, it must
examine whether those offences were defined bywatv sufficient accessibility and
foreseeability so that the applicant could havevkmon 27 May 1944 what acts and
omissions would make him criminally liable for suchimes and regulated his
conduct accordinglyStreletz, Kessler and Kreng 51;K.-H. W. v. Germanyg 46;
andKorbelyv. Hungary § 73, all cited above).”

79. Inasmuch as the applicant bases this comptainArticle 6, the
Court reiterates that it is primarily for the nat& authorities, notably the
courts, to interpret and apply domestic law. Thisoaapplies where
domestic law refers to rules of general internatidaw or international
agreements (see, in particulaMarkovic and Others v. ltaly[GC],
no. 1398/03, § 108, ECHR 2006-XIV). The Court there finds it more
appropriate to consider this complaint under Agticl

80. The Court notes at the outset that no questi@accessibility of the
pertinent law arises in the present case. The @pyls complaint, reduced
to its essentials, is that the domestic statutooyipion under which he was
convicted lacked foreseeability inasmuch as itecklfor its substantive
application on standards of general internatioaal Which he disputes.

81. The scope of the notion of foreseeability deiseto a considerable
degree on the content of the text in issue, thd fieis designed to cover
and the number and status of those to whom itdsesded. A law may still
satisfy the requirement of foreseeability everhé@ person concerned has to
take appropriate legal advice to assess, to a édhjat is reasonable in the
circumstances, the consequences which a givennactay entail. This is
particularly true in relation to persons carrying @ professional activity,
who are used to having to proceed with a high degrecaution when
pursuing their occupation. They can on this accdaemtexpected to take
special care in assessing the risks that suchitycéntails (seeCantoni
v. France 15 November 1996, § 3Reports of Judgments and Decisions
1996-V).

82. The applicant was convicted by the Court opéad of being an
accessory to crimes proscribed by section 8 oW#ae Crimes Act, namely,
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firstly, violations of the laws and customs of wammitted by Saddam
Hussein, Ali Hassan al-Majid al-Tikriti and anothgarson or other persons
in a non-international or international conflict #& case might be, as
regards gas attacks on the Kurdish population ofhem Iraq in Halabja
and elsewhere (the first alternative charge); awbisdly, violations of the
laws and customs of war committed by Saddam HusgdinrHassan al-
Majid al-Tikriti and another person or other persan an international
conflict, as regards gas attacks on the territbrlyam and in border areas of
Irag adjoining Iran. In setting out the applicalilavs and customs of war”,
the Court of Appeal referred to customary intetoradi law, in particular the
prohibition of the use of chemical weapons, poisopoisonous weapons,
the use of asphyxiating or poisonous gases, thalption of the infliction
of unnecessary suffering and the prohibition o&@ks targeting civilians
and combatants indiscriminately; to the Geneva Basocol of 1925; to
Article 3 common to the four 1949 Geneva Conversj@and in relation to
the first alternative charge only, to Article 147 the fourth Geneva
Convention (see paragraph 13 above).

83. Turning to the applicant's first argument, ebnihe replacement of
section 8 of the War Crimes Act by the far moreadett enumerations
contained in sections 4 to 6 of the Internationain@s Act, the Court notes
that it is a logical consequence of the principlatiaws must be of general
application that the wording of statutes is notajs precise. One of the
standard techniques of regulation by rules is ® general categorisations
as opposed to exhaustive lists. The choice oflegie technique, however,
is the reserved domain of the domestic legislaturegrinciple, it escapes
the scrutiny of the Court, whose task in casesiratgg in an application
lodged under Article 34 of the Convention can go fuother than
determining whether the legislation as appliedhe individual case is in
conformity with the Convention (sé€gantoni v. Francgecited above, 88 32-
33).

84. The Court will now address the applicant's glamt based on the
supposed lack of precision of the applicable rolesternational law relied
on by the Court of Appeal.

85. Article 6 of the Charter of the InternatiorMdilitary Tribunal (see
paragraph 27 above) listed among the crimes ovéchwjarisdiction was
conferred on that Tribunal “War crimes: namely,laimns of the laws or
customs of war [including, but not limited to] merdand] ill-treatment ...
of civilian population of or in occupied territory.” (Article 6 (b)) and
“Crimes against humanity [including, but not lindteto] murder,
extermination, ... and other inhumane acts comaigtgainst any civilian
population, before or during the war, or perseawgion political, racial or
religious grounds in execution of or in connectvath any crime within the
jurisdiction of the Tribunal, whether or not in lation of the domestic law
of the country where perpetrated” (Article 6 (C)hat these were crimes
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under international law rendering the perpetrai@olé to punishment was
recognised by the International Law Commission he tNuremberg
Principles (Principles | and VI, see paragraph 28va).

86. The applicant's complaint is focused on th&51%eneva Gas
Protocol and on the rules of customary internatidea identified by the
Court of Appeal.

87. The 1925 Geneva Gas Protocol was directly ibbgncbn both
belligerents at the time of the Iran-lrag War, asleed it was on the
Kingdom of the Netherlands (see paragraph 24 abdvere is nothing to
suggest that it had lost its force, as the applieagues. In fact, the precise
opposite is the case.

88. As the International Court of Justice expoumddts North Sea
Continental Shelind Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of Ameriddgrits judgments (see
paragraphs 35 and 2fbove), it is possible for a treaty provision tadm@e
customary international law. For this it is necegstnat the provision
concerned should, at all events potentially, bea diindamentally norm-
creating character such as could be regarded asiniprthe basis of a
general rule of law; that there be correspondirtjese State practice; and
that there be evidence of a belief that this pcads rendered obligatory by
the existence of a rule of law requiringap(nio iuris sive necessitajis

89. Of the norm-creating character of the 1925 @sanGas Protocol
there can be no doubt. This Protocol was openedifprature at a time
when the use of noxious chemical substances onpEarobattlefields was
still a recent memory, with the explicit intentistated in its Preamble, that
the prohibition of any such future use should beivVersally accepted as a
part of International Law, binding alike the corsae and the practice of
nations” (see paragraph 23 above).

90. The Court then notes that beginning in 1972wmaf the States
which had ratified the 1925 Protocol subject t@servation of no first use
withdrew their reservations, thus expressing themsent henceforth to be
bound unconditionally. Also in 1972 a new convemdibinstrument was
laid open for signature, the Biological Weapons v&mtion (see
paragraph 37 above), which explicitly reaffirms grehibition contained in
the 1925 Geneva Gas Protocol (see paragraph 3@pl®y the beginning
of the Iran-lrag War this treaty had been ratified acceded to by a
considerable majority of the States then in existenthers continued to do
SO even as the war continued (see paragraph 38&pabblve Court takes
these developments as proof not only of State ijgecbnsistent with the
norm created by the 1925 Protocol but alsomhio iuris. The issuing, by a
number of Governments, of instructions to their ednfiorces proscribing
the use (or the first use) of chemical weapons (sgagraph 40 above)
reinforces this view, as indeed does the draftirggoly of the Chemical
Weapons Convention (see paragraph 51 above).
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91. Finally, the Court must have regard to thesatpd condemnation
throughout the Iran-lrag war by the General Assegmii the United
Nations (see paragraphs 42-46 above) and the 8edOduncil (see
paragraphs 47-50 above) of the use in that wahefecal weapons.

92. The Court thus finds that at the time when dpglicant supplied
thiodiglycol to the Government of Iraq a norm ofstamary international
law existed prohibiting the use of mustard gas ageapon of war in an
international conflict.

93. The Court then observes that inasmuch aspilecant complains of
a lack of legal foundation for his conviction agaeds complicity in attacks
on Iraqgi territory, the Court of Appeal's judgmetaarly includes attacks in
border areas as having occurred in the interndtemmaed conflict between
Irag and Iran. In so far as the applicant would ttag finding into question,
the Court observes that it is not its role to actaacourt of appeal, or as
sometimes is said, as a court of fourth instanom fthe decisions taken by
domestic courts: it is the role of the domesticrtoto interpret and apply
relevant rules of domestic procedural or substantiw. Furthermore, it is
the domestic courts which are best placed for assgshe credibility and
the relevance of evidence to the issues in the (s among many other
authorities,Vidal v. Belgium 22 April 1992, § 33, Series A no. 235-B;
Vernon v. the United Kingdonfdec.), no. 38753/97, ECHR 1999-VI;
Melnychuk v. Ukrainddec.), no. 28743/03, ECHR 2005-1X; and recently,
Shalimov v. Ukraineno. 20808/02, § 67, 4 March 2010, aRdipar
v. Slovenigdec.), no. 16480/02 , 18 May 2010).

94. In any event, even assuming the attacks withij territory to have
been part of a conflict not of an internationalunat the Court observes that
common Article 3 of the 1949 Geneva Conventions (paragraph 31
above) was, and remains, directly binding on badly Bnd the Kingdom of
the Netherlands. Moreover, the Court points to deeision given by the
Appeals Chamber of the International Criminal Trniblfor the Former
Yugoslavia on 2 October 1995 on the defence motarninterlocutory
appeal on jurisdiction iRrosecutor v. Dusko Tad{Case No. IT-94-1) (see
paragraph 56 above) noting the existence, at tleganet time, of a rule of
customary international law prohibiting the usecbiemical weapons by
States against civilian populations within theiroterritory.

95. Article 146 of Convention (IV) relative to tiirotection of Civilian
Persons in Time of War, which at all relevant timess directly binding on
both Irag and the Kingdom of the Netherlands, neguHigh Contracting
Parties to prosecute in their own courts, or hawer dor trial elsewhere,
persons alleged to have committed or ordered the @oscribed by the
following Article. These include “wilful killing...or inhuman treatment...,
wilfully causing great suffering or serious injutty body or health ...” (see
paragraph 32 above).



40 VAN ANRAAT v. THE NETHERLANDS DECISION

96. In conclusion, it cannot be maintained thatihe time when the
applicant was committing the acts which ultimatiegt to his prosecution,
there was anything unclear about the criminal matfrthe use of mustard
gas either against an enemy in an internationdlicbor against a civilian
population present in border areas affected byhternational conflict. The
applicant could therefore reasonably have beenategdo be aware of the
state of the law and if need be to take appropratdce (seeCantoni v.
France cited above, § 35).

97. It follows from the above that this complaigmtlikewise manifestly
ill-founded and must be rejected in accordance wititle 35 88 3 and 4 of
the Convention.

For these reasons, the Court unanimously

Declaresthe application inadmissible.

Santiago Quesada Josep Casadevall
Registrar President



