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In the case of Onur v. the United Kingdom,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Jan Sikuta,
Paivi Hirvela,
Mihai Poalelungijudges,
and Lawrence Earh§ection Registrar
Having deliberated in private on 27 January 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. &7f34) against the
United Kingdom of Great Britain and Northern Iredatodged with the
Court under Article 34 of the Convention for theotection of Human
Rights and Fundamental Freedoms (“the Conventidmy) a Turkish
national, Mr Umit Onur (“the applicant”), on 29 JR007.

2. The applicant, who had been granted legal \aa represented by
Mr James Elliott of Wilson & Co., Solicitors, a Ig@r practising in
London. The United Kingdom Government (“the Goveemti) were
represented by their Agent, Mr Derek Walton of tRereign and
Commonwealth Office.

3. On 17 July 2007 the President of the Fourthti@eaecided to give
notice of the application to the Government. It a0 decided to examine
the merits of the application at the same timasaadmissibility (Article 29
§ 3).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

4. The applicant, Mr Umit Onur, is a Turkish natdwho was born in
1978 and now lives in Turkey. He is of Kurdish amig

5. The facts of the case, as submitted by theiapp may be
summarised as follows.
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6. In 1989 the applicant, who was then elevensyedt, arrived in the
United Kingdom with his father, his brother and fosir sisters to join his
mother, who had arrived six weeks earlier. The iappt's father claimed
asylum. The claim was refused but the family weranted Exceptional
Leave to Remain which was periodically extended1989 the applicant,
his father and his other family members were gamtelefinite Leave to
Remain. At an unspecified date his mother, fatimer three of his sisters
were granted British nationality. One of the apgfhits sisters left the
United Kingdom for Turkey in 1993 and the familylibee she may be in
Irag. The applicant's father died in 2006. His neottbrother and three of
his sisters continue to reside in the United Kingdo

7. The applicant stated that he had not returmedurkey since his
departure in 1989 but he could still speak Turkisis not clear whether he
received any education in Turkey, although it app#aat he received some
schooling in the United Kingdom. He is a chef bgfpssion although there
is little information available regarding his emyrteent history.

8. In 1994 he commenced a relationship with aidritcitizen. The
relationship lasted six years, but during this tinee applicant was
convicted on seven occasions for a number of differoffences. On
10 May 1996 he was convicted for driving whilstaiialified and sentenced
to fifty hours’ community service. Two months latexr was convicted of
burglary and given an eighteen month probationroiceter that same year
he was convicted of aggravated burglary and seatktw eight months of
youth custody. On 28 April 1997 he was fined GBP f8llowing a
conviction for possession of cannabis. On 12 Seip¢eri997 he was again
convicted of possession of cannabis and sentencedorte day's
imprisonment. On 4 October 1997 he was convictedwaf counts of
burglary and sentenced to two years' imprisonment.

9. On 5 June 2000, the applicant pleaded guiltyotsbery at Wood
Green Crown Court. The trial judge noted that gheliaant had been one of
the ringleaders of the robbery, during which twahed four robbers carried
weapons. He imposed a sentence of four and a @atsyimprisonment but
made no recommendation regarding the applicanp®rtiion from the
United Kingdom.

10. The applicant's relationship with his partemded when he was
imprisoned. Shortly afterwards, in 2000, his partmgave birth to a
daughter. The applicant is not named as the faihethe birth certificate
although his mother cared for the child until sheswhree years old.

11. On 7 September 2001 the Secretary of StatetHer Home
Department wrote to the applicant to notify himttha was considering his
immigration status and his liability to deportationlight of his conviction
of 5 June 2000. The applicant was invited to ma@asentations within
twenty-eight days, but the representations madehisenbehalf were not
answered and no further action was taken at thegestFollowing the
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applicant's release on 21 January 2003, his smiicivrote to the Home
Office to seek clarification of his position, butllsno formal action was
taken.

12. On 18 May 2005 the applicant was convictedaofoad traffic
offence and a failure to surrender to custody. He @iven a sentence of
twenty-eight days' imprisonment, a fine of GBP 20 disqualified from
driving for nine months.

13. In April 2006 the Secretary of State for thenke Office admitted
that 1023 foreign national criminals, who shoulddndeen considered for
deportation or removal, had completed their prisemtences and were
released without any consideration of deportatiomemnoval action. The
news was widely reported in the British media agsllted in urgent action
being taken by the Home Office to improve perforoeand crack down on
foreign national criminals.

14. In 2005 the applicant began a relationshif &iBritish citizen. On
24 September 2006 the couple entered into a naiieginding marriage
by Kurdish rite (“the marriage”) and their firstithwas born on 4 March
2007. A second child was born on 21 January 2008.

15. The applicant was served with an undated Wobic Decision to
Make a Deportation Order on 1 October 2006. A tedtditled “Reasons for
Deportation” had been prepared on 6 July 2006 ohalbeof the
Immigration Service Border Control & Enforcementitit stated that in
view of the applicant's conviction for robbery odine 2000, the Secretary
of State for the Home Department deemed it con@utdvthe public good
to make a deportation order. The letter was sigmmaticountersigned but it
was not served on the applicant. On 5 Septembes ROGas amended and
reprinted. This amended letter was served on tipdicapt on 1 October
2006 together with the Notice of Decision to Mak®eportation Order.
The amended letter entitled “Reasons for Deportatget out all of the
applicant's convictions, including that of 18 M&03. It concluded that:

“Full consideration has been given to all the kndacts of your case in line with
paragraphs 364 of HC 395 (as amended). Your pdrsmgadomestic circumstances
have been carefully balanced against the serioasifg®ur crime and need to protect
the wider community. It is concluded that in yoasse it is appropriate to deport you
to Turkey.”

16. The applicant appealed to the Asylum and Imatign Tribunal
(“the AIT”), relying, inter alia, on Article 8 of the Convention. The
Secretary of State requested an oral hearing. eldicument setting out this
request, the Secretary of State twice indicatedt ttie decision to make a
deportation order had been taken on 6 July 2006.

17. Before the AIT, the applicant argued, firegttthe decision to deport
him was not in accordance with the law. The reléevaaragraph of the
Immigration Rules, paragraph 364, had changed o9 2006. The
earlier version of the rule required the SecretafyState to conduct a
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balancing exercise between the public interest ang compassionate
circumstances of the case, taking into accoune#dlvant factors. The post-
20 July 2006 version of the rule established aumgdion that the public
interest required deportation. The Secretary oteSwould consider all
relevant factors in considering whether the predionpvas outweighed in
a particular case, but it would be only in excepaiocircumstances that the
public interest in deportation would be outweigl®é case where it would
not be contrary to the European Convention on HumRéghts or the
Refugee Convention to deport. The applicant arghatl the decision to
deport him had been taken on 6 July 2006 and tisigdse should have
been considered under the old version of paragd&gh which was more
favourable to him.

18. Secondly, the applicant argued that in lighhis extensive private
and family life in the United Kingdom and the lengif his stay there, the
decision to deport him was a violation of Article lBe also submitted a
report prepared by a consultant clinical psychabgiho diagnosed him as
having mild to moderate depression, panic disomtddd mental retardation,
borderline intellectual functioning and dyslexia.

19. In a determination dated 20 February 2007 Affedismissed the
applicant's appeal. It found that the relevant datehe decision to deport
was 1 October 2006, as the decision had remaireamplete until it was
communicated to the applicant, and as a consequesceportation fell to
be considered under the later version of paragBfzh In the alternative,
the AIT found that if it was wrong in this conclaai and therefore had to
conduct a balancing exercise pursuant to the eariesion of paragraph
364, it would have come to the same conclusion. ARealso held that
there had been no violation of Article 8 of the €emtion.

20. The applicant applied for reconsiderationha AIT's decision. On
19 March 2007 a Senior Immigration Judge refusedattplication, holding
that although the AIT had concluded that the denisd deport was made
after paragraph 364 was amended, it had also anesidhe alternative. All
relevant matters were considered by the AIT andnaerial error of law
was disclosed.

21. The applicant's application for statutory eswiwas dismissed by the
High Court on 16 May 2007. On 8 June 2007 the dapion order in
respect of the applicant was signed and it waseseon him on 27 June
2007. On 11 July 2007 the applicant lodged an epfin for judicial
review of the AIT's decision not to make an ordar ieconsideration, and
applied to have the deportation revoked. The apptiavas deported to
Turkey on 12 July 2007.

22. On 16 July 2007 the application to revokedbportation order was
refused by the Secretary of State. On 10 Octob@&7 28e High Court
dismissed the judicial review application. The &mpit brought an out-of-
country appeal against this decision but the appes dismissed under
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both the Immigration Rules and Article 8 of the @ention on 17 July
2008.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

1. Primary legislation

23. Sections 1(4) and 3(2) of the Immigration A671 provide for the
making of Immigration Rules by the Secretary oft&t&ection 3(5)(b) of
the same Act (as amended by the Immigration andufAsyAct 1999)
provides that a person who is not a British citizémll be liable to
deportation from the United Kingdom if the Secrgtaf State deems his
deportation to be conducive to the public good.

24. Sections 82(1) and 84(1)(a) of the Nationalitymigration and
Asylum Act 2002 provide for a right of appeal agdia decision to deport,
inter alia, on the grounds that the decision is incompatiith the
Convention and that it was not in accordance vinghiinmigration Rules.

25. Section 2 of the Human Rights Act 1998 prosidiat, in
determining any question that arises in conneatith a Convention right,
courts and tribunals must take into account ang-tas from this Court so
far as, in the opinion of the court or tribunalisitelevant to the proceedings
in which that question has arisen.

2. The Immigration Rules

26. The version of paragraph 364 of the ImmigratRules, which was
in force prior to 2Q@uly 2006, provided as follows:

“Subject to paragraph 380, in considering whetlegradtation is the right course on
the merits, the public interest will be balancedaiagt any compassionate
circumstances of the case. While each case wiltdresidered in the light of the
particular circumstances, the aim is an exercisth@fpower of deportation which is
consistent and fair as between one person and ematithough one case will rarely
be identical with another in all material respe¢lis.the cases detailed in paragraph
363A, deportation will normally be the proper caumshere a person has failed to
comply with or has contravened a condition or hamained without authority].
Before a decision to deport is reached the SegretaBtate will take into account all
relevant factors known to him including:

(i) age;

(ii) length of residence in the United Kingdom;

(iii) strength of connections with the United Kingd;

(iv) personal history, including character, condaictl employment record,;

(v) domestic circumstances;
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(vi) previous criminal record and the nature of affgnce of which the person has
been convicted;

(vii) compassionate circumstances;

(viii) any representations received on the persbatslf.”

27. The amended version of paragraph 364, in feiroge 20 July 2006,
provides as follows:

“Subject to paragraph 380, while each case wikttnasidered on its merits, where a
person is liable to deportation the presumptionl &fgathat the public interest requires
deportation. The Secretary of State will considérelevant factors in considering
whether the presumption is outweighed in any palaiccase, although it will only be
in exceptional circumstances that the public irgehe deportation will be outweighed
in a case where it would not be contrary to the HumrRights Convention and the
Convention and Protocol relating to the Status efuBees to deport. The aim is an
exercise of the power of deportation which is cstesit and fair as between one
person and another, although one case will rarelyidentical with another in all
material respects...”

28. In EO (Deportation appeals: scope and process) Turi807]
UKAIT 00062 the AIT considered whether the amendimenparagraph
364 substantively changed the rule. It concluded:

“we have no doubt that the substantive meaningaohgraph 364 after amendment
by HC 1337 is very different from that which it preusly bore. The range of issues
expressly falling for consideration in the exercisk the discretion to make a
deportation decision in the old version is suchoasuggest a general duty to look at
the issues already considered in the evaluatiagheohuman rights claim and to apply
what might be termed a lower standard to them. Tdrage of considerations does not
feature in the new version, which instead introdueepresumption in favour of
deportation.”

29. Paragraph 380 of the Immigration Rules, refito in both versions
of paragraph 364, provides as follows:

“A deportation order will not be made against armgrson if his removal in
pursuance of the order would be contrary to thetddinKingdom's obligations under
the Convention and Protocol relating to the StafuRefugees or the Human Rights
Convention [the European Convention on Human R]dghts

30. The Rules relating to the revocation of a dgpon order are
contained in paragraphs 390 to 392 of the ImmigraRules HC 395 (as
amended), supplemented by Chapter 13 of the Imtiogrdirectorate's
Instructions (“IDIs”). There is no specific periadter which revocation will
be appropriate although Annex A to Chapter 13 @f lidls gives broad
guidelines on the length of time deportation orddreuld remain in force
after removal. Cases which will normally be appiraigr for revocation
three years after deportation include those of stagers and persons who
failed to observe a condition attached to theivéggersons who obtained
leave by deception, and family members deportecmusdction 3(5)(b) of
the Immigration Act 1971. With regard to criminadnviction cases, the
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normal course of action will be to grant an apgiaafor revocation where
the decision to deport was founded on a criminalvaion which is now
“spent” under section 7(3) of the Rehabilitation @ffenders Act 1974.
Paragraph 391 of the Rules, however, indicates ithahe case of an
applicant with a serious criminal record contingxdlusion for a long term
of years will normally be the proper course. Tliekpanded on in Annex
A to Chapter 13 of the IDIs, which indicates thavacation would not
normally be appropriate until at least 10 year®rafteparture for those
convicted of serious offences such as violencenagahe person, sexual
offences, burglary, robbery or theft, and otheenffes such as forgery and
drug trafficking.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI®I

31. The applicant complained that the decisioddport him was not in
accordance with the law and constituted an unjastihterference with his
right to respect for his private and family life @®vided in Article 8 of the
Convention, which reads as follows:

“1. Everyone has the right to respect for his pgavand family life, his home and his
correspondence.

2. There shall be no interference by a public athavith the exercise of this right
except such as is in accordance with the law am&dgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

32. The Government contested that argument.

A. Admissibility

33. The Court notes that the application is nonifeatly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mikerefore be declared
admissible.
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B. Merits

1. The parties' submissions

34. The applicant submitted that the decisiondpodt him was not in
accordance with the law. First, he contended thextet was clear evidence
that the date of the decision to deport him wasuly 2006, and the
subsequent letters merely explained the reasortbdagarlier decision. The
decision to deport the applicant was not, therefiaeen in accordance with
the applicable provision of the domestic law aswes entitled to the
advantage of the pre-20 July 2006 formulation ofageaph 364. The
subsequent finding of the AIT that it would havemep to the same
conclusion even if it had applied the earlier vemsof paragraph 364 was
not sufficient to correct the defect.

35. Secondly, the applicant argued that in itattrent of his case, the
Home Office breached procedural expectations adebjethe September
2001 letter, which logically indicated that conseteon was to be
conducted in a reasonably timeous way. The effettteodelay was to allow
the applicant's family and private life in the WnitKingdom to strengthen
or develop, and to undermine the Government's cldiat deportation
pursued a legitimate aim of preventing disordecmme, and that it was
strictly necessary. Moreover, when the reasonsléportation were served
on the applicant in 2006, it was clear that thesdees had been based on the
representations made by him in 2001.

36. In the alternative, if the decision was “ircaance with the law”,
the applicant submitted that it was not necessarg democratic society.
With regard to his criminal conduct, he submittbdttthe majority of his
offences were committed when he was seventeerghbeein years old, and
he has expressed regret for his past actions. thatlexception of the minor
offence committed in May 2005, the applicant hasreoffended since his
release from prison in 2003. Although the convictwehich gave rise to the
decision to deport was serious, the Governmentndiddecide to initiate
deportation action until more than six years afterapplicant's conviction.

37. Moreover, the applicant had arrived in thetebhiKingdom in 1989,
when he was eleven years old. He lived there faer avneteen years,
including during the formative years of his childidoand early adulthood.
He contended that there were three distinct stramdiss family life in the
United Kingdom. First, with the exception of highar, who died in 2007,
and his sister, who he believed to be in Iragptder members of his family
resided in the United Kingdom and either held edttktatus, with a
permanent right of residency, or had been grandé¢idmality. Secondly, the
applicant had a daughter, a British citizen, fronpravious relationship.
Although she had never lived with the applicant Blaed with his mother
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for three years while he was in prison. She nowdiwith the applicant's
former partner but he sees her for two to threes dayeek and they have
formed a close relationship. The applicant submwhitieat his deportation has
been detrimental to this child. Thirdly, the appht married his British
partner in a Kurdish ceremony on 24 September 206®re he was served
with the notice of decision to deport. No formalilty binding ceremony
could take place because the applicant was attegqpid obtain an
endorsement of his extant leave in his passpog.cbuple's first child was
born on 21 March 2007, and the second on 21 Jar@@§. At the time of
the marriage the applicant's partner was awardefdtter sent to him in
2001, but he submitted that the delay on the gatteoHome Office entitled
her to assume that no deportation action was todtgated against him.

38. Finally, the applicant submitted that he nagler had social, cultural
or family ties to Turkey. He did not return to Tagkduring the nineteen
years he lived in the United Kingdom and he hadamaily or friends there.
Moreover, his partner, who is of white British athty, had no effective
connection to Turkey as she was born in the Unikedydom and never
lived elsewhere.

39. The Government, on the other hand, submitiatl the applicant's
deportation was in accordance with the law. Thegued that neither
version of paragraph 364 of the Immigration Ruléferamled against the
requirement of legality: both had a basis in dome&aw, and were
accessible and foreseeable (The Sunday Timethe United Kingdom
(no. 1) 26 April 1979, 8§47, Series A no. 30). The questiof which
version of paragraph 364 should be applied to p@i@ant, however, did
not go to the question of whether the decision é&podt him was in
accordance with the law; rather, it was a factuasgjon as to the date of
the decision and the correct rule to be appliee AT, having heard all of
the evidence, concluded first, that the decisiodeport was taken when it
was served on the applicant, and secondly, that g\his was not correct,
the applicant's case could still not succeed utldercriteria that applied
prior to the amendment of the Immigration RuleserEhwas therefore no
foundation for the applicant's contention that &i& should have carried
out the balancing exercise envisaged by the earbesion of paragraph
364.

40. In any case, the Government submitted thaathendment did not
impinge on the applicant's Article 8 rights as betihsions of paragraph 364
were subject to paragraph 380, which provided thateportation order
would not be made against any person if his remaialld be contrary to
the United Kingdom's obligations under the Conwanti

41. With regard to the applicant's family lifetire United Kingdom the
Government observed that he resided in Turkey iatilvas eleven years
old. Although he arrived in the United Kingdom i88P, between 1996 and
2000 he was a habitual offender and subject torrmteent terms of
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imprisonment. He was in prison when his first childs born, and he had
never resided with her. He is not named as heefaih her birth certificate
and he did not attempt to formalise his positiorhasfather. Moreover, he
met his current partner in 2005, after he had km®mwed notice that the
Secretary of State was considering his deportatiod, he did not seek to
ascertain his position before entering into a (feally binding) marriage

rite and deciding to have a child. The Governmenther contended that
there was nothing that inherently precluded theliegmqt's partner from

joining him in Turkey, and their children were saiéntly young to be able
to adapt to life there.

42. With regard to the applicant's criminal rectird Government noted
that his offending behaviour began when he wastegghyears old, before
he was granted Indefinite Leave to Remain. His nsaesious offence, a
robbery during which weapons were used, was coraddfter the grant of
status. The term of imprisonment of four and a fe#rs was demonstrative
of the gravity of the offence. In particular, inshéentencing remarks the
judge noted that the applicant was one of the esdgrs in a robbery that
was terrifying for the victims. The Government sutbed that although the
offence committed in May 2005 was relatively minibrddlemonstrated that
the applicant had not been deterred from reoffendfis a consequence,
although the applicant's deportation interferechwiis Convention rights,
the interference was proportionate to the legitevam pursued.

2. The Court's assessment

(a) Was there an interference with the applicant'sright to respect for his
family and private life?

43. It is clear from the Court's case-law thatidtien born either to a
married couple or to a co-habiting couple g0 jurepart of that family
from the moment of birth and that family life exidbetween the children
and their parents (sekebbink v. the Netherlandsio. 45582/99, § 35,
ECHR 2004-1V). The applicant therefore enjoyed fgrife in the United
Kingdom with his current partner and their oldesiict (the youngest was
born after his deportation to Turkey).

44. The applicant's oldest child, however, is thifeerent position as his
relationship with her mother had broken down befire was born and the
child has never lived with the applicant. The Cdwas previously indicated
that in the absence of co-habitation, other fachoay serve to demonstrate
that a relationship has sufficient constancy tcataee factofamily ties
(Kroon and Others v. the Netherlandd7 October 1994, § 30, Series A
no. 297-C). Such factors include the nature andataur of the parents’
relationship, and in particular whether they hadnpked to have a child,;
whether the father subsequently recognised thel @sl his; contributions
made to the child's care and upbringing; and thaityuand regularity of
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contact (see&roon, cited above, 830Keegan v. Ireland26 May 1994,

8§ 45, Series A no. 29®aas v. the Netherlandso. 36983/97, § 42 ECHR
2004-1 andCamp and Bourimi v. the Netherlandso. 28369/95, § 36,
ECHR 2000-X). In the present case, the applicadt lbeen in a six-year
relationship with the child's mother. Although tie¢ationship ended shortly
before the child's birth, she knew the applicanbasfather, and following
his release from prison she spent two to three day®ek with him. The
Court therefore accepts that this relationship bafficient constancy to
amount to family life.

45. The Court does not find, however, that theieapt enjoyed family
life with his mother and siblings as he has not destrated the additional
element of dependence normally required to estalfémily life between
adult parents and adult children (s&lezenko v. LatvidGC], no. 48321/99
ECHR 2003-X).

46. Nevertheless, the Court recalls that, as Wrt& also protects the
right to establish and develop relationships witieo human beings and the
outside world and can sometimes embrace aspeas widividual's social
identity, it must be accepted that the totalitysotial ties between settled
migrants and the community in which they are livoapstitutes part of the
concept of “private life” within the meaning of Acte 8. Regardless of the
existence or otherwise of a “family life”, the exgion of a settled migrant
therefore constitutes an interference with his er hght to respect for
private life. It will depend on the circumstancek tbe particular case
whether it is appropriate for the Court to focustbae “family life” rather
than the “private life” aspect (sedaslov v. Austria GC], no. 1638/03,
ECHR 2008 § 63).

47. Accordingly, the measures complained of iefed with both the
applicant's “private life” and his “family life”. &h interference will be in
breach of Article 8 of the Convention unless it daam justified under
paragraph 2 of Article 8 as being “in accordancthhe law”, as pursuing
one or more of the legitimate aims listed theraimj as being “necessary in
a democratic society” in order to achieve the aimmims concerned.

(b) “In accordance with the law”

48. The Court reiterates that it has consisteimgllgl that the expression
“in accordance with the law” requires first, thdtetimpugned measure
should have a basis in domestic law, but also sdfethe quality of the law
In question, requiring that it be accessible to pleesons concerned and
formulated with sufficient precision to enable themif need be, with
appropriate advice — to foresee, to a degree thateasonable in the
circumstances, the consequences which a givennaatiay entail (The
Sunday Times. the United Kingdom (no. 188 48 - 49, cited above).

49. In the present case the applicant contendsitbampugned measure
was not in accordance with the law because thesidecio deport was taken
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pursuant to the incorrect version of the ImmignatRules. The Court notes
that paragraph 364 of the Immigration Rules did cmttain the power to
deport, but rather set out the factors that imntignaofficials were to
consider in deciding whether deportation would bedticive to the public
good and clarified how those factors should be tteid) against the public
interest. The power to deport was contained ini@ecB(5)(b) of the
Immigration Act 1971 (“the 1971 Act”), which prowd that a person who
was not a British citizen would be liable to deptidn if the Secretary of
State deemed his deportation to be conducive tpubéc good. The legal
basis for the impugned measure, for the purpose#éroéle 8 of the
Convention, was therefore section 3(5)(b) of th@11®ct read together
with paragraph 364 of the Immigration Rules.

50. It is for the domestic courts to develop themdstic law by
interpretation. However clearly drafted a legalysmn may be, in any
system of law there is an inevitable element ofgiadl interpretation C.R.
v. the United Kingdom22 November 1995, § 34, Series A no. 335-C). In
the present case, the AIT held that the decisictefmrt the applicant only
became final when it was served on him, and thatattmnended paragraph
364 of the Immigration Rules therefore applied.

51. The Court finds that section 3(5)(b) of th&@1%®ct was formulated
with sufficient precision to enable a non-Britisktional reasonably to
foresee that he could be liable to deportationeifdommitted a crime of
sufficient gravity. Furthermore, the decision ofeti\IT to apply the
amended version of paragraph 364 was not unforbleelm any case,
regardless of which version of paragraph 364 wadiexh the applicant
could reasonably have been expected to foreseg¢hdatommission of an
offence as serious as robbery would have made iainelto deportation.
Moreover, as pointed out by the Government, botisisas of paragraph
364 were subject to this rule that a deportatiaseomwould not be made
against a person if his removal would be contraryhe obligations of the
United Kingdom under the Convention.

52. Finally, the Court does not accept that tHaydm issuing the Notice
of Decision to Deport rendered that decision otleewhan in accordance
with the law. Nothing in the Immigration Act 197X the Immigration
Rules HC 395 (as amended) could have given risea téegitimate
expectation that a decision would be taken withiy given timeframe.
Clearly there was a long delay between the letéifying the applicant that
the Secretary of State was considering deportatioth the decision to
deport him. In the present circumstances, howetles, delay is only
relevant to the question of whether deportation watessary in a
democratic society as it permitted the applicanbudd closer ties to the
United Kingdom.
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(c) Legitimate aim

53. It is not in dispute that the interferencevedrthe legitimate aims of
“the interest of public safety” and “the preventimindisorder and crime”.

(d) “Necessary in a democratic society”

54. The final question for the Court is whethee tmeasure was
necessary in a democratic society. The relevatgriithat the Court uses
to assess whether an expulsion measure is necessademocratic society
have recently been summarised as follows (3aer v. the Netherlands
[GC], no. 46410/99, 88 57 - 58, ECHR 2006-...):

“57. Even if Article 8 of the Convention does tie¢refore contain an absolute right
for any category of alien not to be expelled, tlui€s case-law amply demonstrates
that there are circumstances where the expulsioanoflien will give rise to a
violation of that provision (see, for example, thelgments inMoustaquim v.
Belgium Beldjoudi v. Franceand Boultif v. Switzerland [cited above]; see also
Amrollahi v. Denmarkno. 56811/00, 11 July 2002jimaz v. Germanyo. 52853/99,
17 April 2003; andKeles v. Germany32231/02, 27 October 2005). In the case of
Boultif the Court elaborated the relevant criteria whtalwauld use in order to assess
whether an expulsion measure was necessary in aoadatic society and
proportionate to the legitimate aim pursued. The#eria, as reproduced in paragraph
40 of the Chamber judgment in the present casdharfollowing:

- the nature and seriousness of the offence cdeuirity the applicant;

- the length of the applicant's stay in the couritom which he or she is to be
expelled;

- the time elapsed since the offence was commited the applicant's conduct
during that period;

- the nationalities of the various persons conegrn

- the applicant's family situation, such as thegtd of the marriage, and other
factors expressing the effectiveness of a coufdey life;

- whether the spouse knew about the offence dirtfeewhen he or she entered into
a family relationship;

- whether there are children of the marriage,ified, their age; and

- the seriousness of the difficulties which th@wg®e is likely to encounter in the
country to which the applicant is to be expelled.

58. The Court would wish to make explicit two eria which may already be
implicit in those identified in th8oultif judgment:

- the best interests and well-being of the childi@ particular the seriousness of
the difficulties which any children of the applicaare likely to encounter in the
country to which the applicant is to be expelletj a

- the solidity of social, cultural and family tiegth the host country and with the
country of destination.”

55. Although the majority of the applicant's cnival convictions were at
the less serious end of the spectrum of criminélvic and were non-
violent in nature, the Court cannot ignore the nmgggous convictions for
burglary and robbery. The conviction for robberyswaarticularly serious:
in sentencing the applicant to four and a half geanprisonment the judge
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noted that the applicant was one of the ringleadetbe operation and that
the use of weapons made it a terrifying ordealtlf@r victims. Moreover,
although the applicant submits that the majority hi§ offences were
committed when he was between seventeen and eigiees old, he was
in fact nineteen years old when he was last coediaf burglary and
twenty-two years old when he was convicted of ropb€he present case is
therefore readily distinguishable froktaslov v. AustrigGC], no. 1638/03,
§ 81, 23 June 2008, where the Court found a vomaof Article 8. In
Masloy the (mostly non-violent) offences were commitbgdthe applicant
when he was between fourteen and fifteen yearsuoddcould therefore be
regarded as acts of juvenile delinquency.

56. As a result of the Secretary of State's delagsuing the Notice of
Decision to Make a Deportation Order, the applicamjpyed the benefit of
three years at liberty in the United Kingdom foliag his release from
prison. Although he did not commit any serious s during this period,
in May 2005 he was sentenced to twenty-eight daygrisonment
following his conviction for a road traffic offen@nd failure to surrender to
custody. While the Court would not place much weigh the road traffic
offence, the fact remains that the applicant sulsetty failed to surrender
to custody, and the imposition of a custodial sergevould suggest that he
did so without reasonable cause.

57. The Court accepts that the applicant has spamgnificant amount
of time in the United Kingdom although it could nm¢ said that he spent
the major part of his childhood or youth there. di@ not return to Turkey
during the nineteen years he lived in the Unitedgdiom and although he
spoke Turkish at the time of his removal from thaiteld Kingdom, he no
longer had any social, cultural or family ties torkey. His partner and his
three children live in the United Kingdom and ardtiBh citizens. His
mother, his brother and three of his sisters hdfttee British citizenship or
a permanent right of residency. In the circumstantiee Court does not
doubt that the applicant has strong ties to theddnkingdom.

58. The applicant's eldest child is currently eiggars old. Although she
has never lived with the applicant, the Court hkisady held that their
relationship amounted to family life as she hadbaerelationship with him
prior to his deportation, spending on average wthtee days a week with
him. Nevertheless, without underestimating the ugisve effect that the
applicant's deportation has had, and will contitméave, on her life, it is
unlikely to have had the same impact as it woulth& applicant and his
daughter had been living together as a family. &by telephone and e-
mail could easily be maintained from Turkey, aneréhwould be nothing to
prevent his daughter from travelling to Turkey tsitvhim.

59. The Court has found that the applicant algoyed family life in the
United Kingdom with his current partner and thelidest child. The fact
remains, however, that he lived for a relativelgrsiperiod with his partner
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and their first born child, and he has never livath their youngest child.
Moreover, the applicant's partner was aware of dnisiinal record and
immigration history when they decided to marry astert a family. In
particular, she was aware that in 2001 the Segrefabtate had advised the
applicant that he was considering deportation. &ltfh the Court has some
sympathy with the applicant on account of the lang inexplicable delay
in the commencement of deportation action, in timeumstances of the
present case it does not accept that the delatfegnthe applicant and his
partner to assume that no further action woulddiert. The Home Office
had never indicated that it had considered his eask decided against
deportation, and in April 2006, just five monthsfdre the marriage, the
Home Office had announced that there would be ackaown” following
the much-publicised admission that 1023 foreignonal criminals, who
should have been considered for deportation or vaimdad completed
their prison sentences and were released without camsideration of
deportation or removal action.

60. Although the Court would not wish to undemastie the practical
difficulties entailed for the applicant or his peet in relocating to Turkey,
no evidence has been adduced which would indibaiteitt would be either
impossible or exceptionally difficult for them toodso. Although the
applicant was, prior to his deportation, diagnoasdauffering from mild to
moderate depression, panic disorder, mild ment@rdation, borderline
intellectual functioning and dyslexia, there isewadence to suggest that he
could not receive treatment or counselling in Tyrkbould the need arise.
Furthermore, although the applicant's partner igidB; there are no
circumstances that would inherently preclude hemfriving in Turkey.
The couple's children are still very young — thaest is just under two years
old and the youngest just under one — and thus @daptable age. Given
that they have British citizenship, if the applitarpartner and children
followed him to Turkey they would be able to rettiorthe United Kingdom
regularly to visit other family members residingté.

61. Finally, the Court has had regard to the domadf the deportation
order. Although the Immigration Rules do not sespecific period after
which revocation would be appropriate, it would @ppthat at the very
latest the applicant would be able to apply to hénee deportation order
revoked ten years after his deportation.

62. In light of the above, the Court finds thdaa balance was struck in
this case in that the applicant's expulsion andusian from the United
Kingdom was proportionate to the aims pursued aedefore necessary in
a democratic society.

63. There has accordingly been no violation oficlet 8 of the
Convention.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe application admissible;

2. Holdsthat there has been no violation of Article 8haf Convention.

Done in English, and notified in writing on 17 Feary 2009, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Lawrence Early Lech Garlicki
Registrar President



