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Hon Cheung CJHC:
1. | agree with the judgment of Yuen JA and théeosshe

proposes.

Hon Yuen JA:

Introduction

2. This is an appeal from a judgment of Hartmann Jv(no
Hartmann JA) dismissing the six Appellants’ proagegd for judicial
review. The Appellants, from Africa and South Asige outside their
countries of nationality and have entered Hong Kaihgarious times.
They claim to be “refugees” as the term is defimethe 1951 United
Nations Convention Relating to the Status of Re#ggnd the 1967
Protocol Relating to the Status of Refugees (ctilely referred to as the
“RC”), and they claim that as such refugees, theyehcertain substantive
and procedural rights. | will set out later thdimieon of “refugee” in the
RC.

3. Whilst the Appellants claim to be “refugees” asied in the
RC, they accept that Hong Kong is not a signatotis Convention, and
further that although the United Kingdom and thepgte’'s Republic of
China are themselves signatories, those Statesnmd\extended the RC to
Hong Kong. Accordingly, Hong Kong is not subjexiainyConvention
obligations to them.

4. However the Appellants say that Hong Kong is uraaer

obligation atCommon Lawio apply the concept of “non-refoulement” i.e.
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not to return or remove them to a place where #neylikely to face

persecution.

5. The Appellants claim the obligation is founded wo t
separate grounds:
(1) Customary International Law, which they say basn
incorporated into the Common Law of Hong Kong;
(2) the proper exercise of the discretion of theeBtor of
Immigration (“the Director”) under the Immigration
Ordinance Cap. 115 (“the Ordinance”).

6. The Appellants also say that on either ground[tinector,
acting by his officers, is obliged to determineguerally whether a
claimant is a refugee, and that the existing pcaaf refugee status
determination (“RSD”) undertaken by the United Nas High
Commissioner for Refugees (“UNHCR?”) is flawed, ancgny event does

not satisfy the obligations owed by the Directordfugee status claimants.

7. The Appellants issued judicial review proceeding8006

and 2007. In four cases, the sole responden¢iBitector, and in the
other two, both the Director and the SecretarySecurity are respondents,
but for present purposes, nothing turns on thetityeof the individual
Appellants or that of the Respondent(s).

8. For reasons set out in his judgment given on 18Ueel
2008, Hartmann J refused the relief sought andidssed the proceedings.

9. On appeal, Mr Dykes SC, leading counsel for thestgipts
has reformulated the relief sought as follows:
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“(1) a declaration that the Common Law incorporatesle of
customary international law [which has the status o
peremptory norm] that prohibits the Director of lignation
from expelling or returning (refoulement) a refugel that
the Director has an obligation to conduct an indepat
Investigation of a person claiming refugee stahdg & that
person is found to be a refugee, not to refoule hmd

(2) a declaration that the practice and policthefHKSAR
Government to refoule asylum seekers who lodged
unsuccessful claims with the United Nations High
Commissioner for Refugees for the recognition efrth
refugee status, and not to refoule those asylukesge&hose

refugee claims to the UNHCR are successful, iswiuillé.

“Refugee Status Claimants”
10. Before discussing the issues, it may be helpfgktoout the
parameters of the group of persons with whom thepeals are

concerned.

11. Generally the word “refugee” may denote a wide eaofy
persons displaced from their homeland, whetheebhgan of war, natural
disasters, or economic depravity etc. and who sefegje in places outside
their homeland, whether permanently or temporarilyhese appeals are

not concerned with the entirety of this wide ran§eersons.

12. Further it is important to note that the term “iggde” is not
necessarily synonymous with the term “asylum séeksr‘asylum” may

include a wide range of benefits such as issumwét documents,
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admission to residence and other form of lastimggution Godwin-Gill,
The Refugee in International Law“2d. p.174)

13. In each of these appeals, the Appellant claimsta b
“refugee” as the term is defined in Article 1A(Z)tbe RC, i.e. a person
who
“owing to well-founded fear of being persecutedr@asons of race,
religion, nationality, membership of a particulacsl group or
political opinion, is outside the country of higioaality and is
unable or, owing to such fear, is unwilling to avamself of the
protection of that country; or who, not having amaality and
being outside the country of his former habituaidence as a result
of such events, is unable or, owing to such feannwilling to

return to it".

14. The RC contains an exception (Art. 1F) disapplyting
provisions to certain persons e.g. those who hawetted crimes against
humanity. Although logically these persons arkisttluded in the
definition of “refugee”, it would appear that the Appellahtsre somehow
incorporated the disapplying exception into thardgbn, as it seems that
their approach is that these persons would not ceitién their definition

of “refugees” at all.

15. Accordingly this judgment is concerned only witlosie
persons who claim to fall within one or more of fhelasses of persons in
the Art 1A(2) definition and who do not fall withthe exceptions
contained in Art 1F of the RC (who | will refer &3 “refugee status

claimants”).
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16. In individual cases, a refugee status claimant atsgy claim
to have rights under the United Nations Convenfigainst Torture and
Other Cruel, Inhuman or Degrading Treatment or shment (“CAT"),
which, unlike the RC, applies to Hong Kong. Inetlwords, a refugee
status claimant may also be a “torture claimant! &that is verified,
non-refoulement would also be achieved as Art. BAT provides that a
person cannot be expelled or returned or extraditedplace if there are
substantial grounds for believing that he wouldrbéanger of being
tortured there. Thus, when considering materia@idg with
“non-refoulement”, one must be careful to seeédf tbncept is being

applied in a “refugee” context and/or in a “tortucentext.

17. Pausing here, it is important to note that the ephof
non-refoulement in the “torture” context is refledtin the policy of the
Secretary for Security not to deport persons whe teeen determined to
be genuine torture claimantSecretary for Security v Prabaké2004) 7
HKCFAR 187).

18. Despite the possible overlap between refugee stiimants
and torture claimants, we have been asked, fgouhgoses of these
appeals, to assume that we are dealing with pesgbasareonly refugee

status claimants and who are not torture claimants.

The concept of non-refoulement

19. In Regina (European Roma Rights Centre and others) v
Immigration Officer at Prague Airport and anoth&sr{ited Nations High
Commissioner for Refugees intervenif)05] 2AC 1 (para. 11), Lord
Bingham traced the history of the State’s powesclude aliens. He
held that “the power to admit, exclude and expielnal was amongst the
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earliest and most widely recognised powers of tvereign state”.
Although there was a history of humane practicadmit aliens seeking
refuge from persecution, those refugees had no toghe admitted.
Rather the right was that of the sovereign Stateftsse to surrender them
to their home States. “[T]hese rights were notamad by recognition in
domestic law of any right in the alien to requideassion to the receiving
state or by any common law duty in the receivirggesto give it” (para.
12).

20. Gradually however, there came into being arrangésnen
between certain states, culminating, after the S&&dorld War, in the
RC.

21. The concept of non-refoulement is encapsulatediicla
33(1) of the RC. This provides:
“No contracting State shall expel or return (‘rd&) a refugee in
any manner whatsoever to the frontiers of tere®mwhere his life
or freedom would be threatened on account of lus,naligion,
nationality, membership of a particular social grau political

opinion”.

22. The RC gives a number of other rights to refugeediding
the provision of housing, welfare and travel docatee Under Art. 42,
signatory States can “make reservations” to sornaes (but not the
article providing for non-refoulement under Art.)33 Of course such
reservations may be more theoretical than real,raseiving State facing
an influx of refugee status claimants would stdl/b to cope with
substantial problems such as having to providerantadation, food,

medical care and so on.
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23. Notwithstanding the fact that reservations couldehaeen
made to some of the articles, it is notable thagmtine United Kingdom
became a signatory to the RC in1954, it did no¢mxtit to Hong Kong.
Article 40 of the RC provides that a contractingt&tmay choose at the
point of accession to the Convention whether termxthe Convention to
territories for whose international relations tloattacting State is
responsible. The contracting State has an obbigatfter accession to the
convention to consider whether to extend the Comwertio the territory,
although the Convention recognizes that in certaimstitutional situations,
the contracting State may require the consenteofjivernment of the

territory first.

24. In a Parliamentary debate in 1985 when the Unitedj¢om
Government was expressly asked about “applicatidneo1951
convention to Hong Kong”, the Government spokesmahe House of
Lords stated expressly that
“it was decided not to extend the convention to ¢l&long because
of the territory’s small size and geographical \aulbility to mass,
illegal immigration. ... The Hong Kong Governmeetartheless
co-operates fully with the UNHCR ...” (p.968)

25. As for the PRC, it became a signatory to the RCI82. It
has also not extended the RC to Hong Kong, allyamére complex
technical means. It is not necessary for us t@iden those means, as the

Appellants do not suggest that the RC applies togHtong.

26. So, although the definition of the term “refuge@stluding
its disapplying provisions) and the concept of nefoulement are taken
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from the RC, the Appellants cannot derive any sgham it.  Their
primary case is rather, that the concept of noaulefnent has become a
norm of customary international law ("CIL") and thhis has been
incorporated into common law, which is part of ki of Hong Kong.
Their alternative case is that even if there ismch law, the Director has
as a matter of practice exercised his discretidhésame effect, such that

de facto the law has been recognized and applied.

Refugee Status Determination
27. The Appellants say that either way, their claimsréugee

status must be determined by the Government itself.

28. At the moment, what is happening on the groundo speak,
Is that if, after entry into Hong Kong, a persorkemsa claim to be a
refugee, the Director would refer him to the UNHCR.

29. The UNHCR then determines whether that person is a
genuine refugee, undertaking the determinatiorompdiance with the
practice established by the UNHCR, the procedurggah are laid down
in the Handbook. If the UNHCR accepts a persold@stas genuine, the
Government gives him temporary refuge in Hong Kang provides him
with an allowance until such time as he is accefuiedesettlement
overseas (if such an event occurs). The Direcfm&tion is that,
although he has a legal right to remove such apefse does not do so for

humanitarian reasons.

30. If however the UNHCR rejects a person’s claim, {eison

can appeal to a different officer at the UNHCR. hiff claim is still
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rejected, the Director is likely to deport him haltigh he may still of

course apply to the Director to exercise his dismnan his favour.

31. The six Appellants were all rejected by the UNHGtRma
appeal, although one later succeeded in a CAT claim

Summary of the parties’ submissions

- The Appellants’ arguments

32. In summary, the Appellants say:

(A) that the concept of non-refoulement is a ppieiof CIL, and indeed,
has become a peremptory normj(m cogens As the principle is
part of CIL, it becomes part of the common law tlglo the process
of incorporation {rendtex Trading Corp v Central Bank of Nigeria
[1977] 1 QB 529). Therefore the Director is undetuty imposed
by the Common Law to undertake RSD personally tijinduis
officers. | will deal later with the relevancetbke argument of the
peremptory norm;

(B) alternatively, that even if the concept of nefisulement is not a
principle of CIL, or has not become part of the laiwHong Kong,
such that the Director is under no Common Law doiyndertake
RSD, he still has the same duty to undertake RSénvexercising
his discretion under the Ordinance, given his jcaand policy of

not removing persons accepted as genuine refugees.

33. The Appellants say that the Director cannot dekegat duty
of RSD (however arising) to the UNHCR. They sagréhare defects in
the UNHCR'’s practice and procedures.
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34. The Director denies there are defects, and pantiset
UNHCR'’s mandate to protect refugees. IndeedthiesUNHCR (perhaps
more readily than contracting States to the RCiwvbirrings to light
breaches of the RC by signatory States, althouglEtiglish Court of
Appeal has recognized that refugees also have wagtbe called
“Convention rights” §aadand others v Secretary for State for the Home
Departmen{2001] EWCA Civ 2008ara. 9), eg to ensure that the State

provides the apparatus for giving him access tedhahts.

35. Coming back to the role of the UNHCR, the Direcitso
emphasized the UNHCR'’s global knowledge and expeeen verifying
refugee status claims. In fact, the UNHCR undesdRSD directly in
some countries which are signatories to the R() asdhe PRC, and

participates in RSD (eg in a supervisory role)timeo signatory States.

36. The position of the UNHCR (which has not interveired
these proceedings, save to present a documerd airt) is that it
undertakes RSD in compliance with standards lawindoy the UNHCR
Headquarters, and adopting best practice procedluréisld offices.
UNHCR provides the Director with the biographicatalof claimants and
informs him of the outcome of the claims and theedwrination of the
claimants’ status. The interview records are movidled for reasons of

confidentiality but brief reasons are given.

- The Director’'s arguments

37. The Director denies that the concept of non-refmelet of
refugees has developed into a CIL, and says tleat #¥here is now such
a CIL, it does not apply to Hong Kong because tbegghment had
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contracted out as a “persistent objector” througtiog time when such a

law was developing.

38. Further, even if there were such an internatioaal of
non-refoulement of refugees, it is contradictedlbgnestic legislation, as
the Ordinance has given the Director the discretitbather to permit a

person to land or remain in Hong Kong.

- The Appellants’ reply to the Director’'s arguments
39. In respect of the “persistent objector” argumema, t
Appellants’ primary reply is that non-refoulemeiashbecome a

peremptory norm, a supreme law of CIL from whichState can derogate.

40. Further, and perhaps less noticeably during tharigehefore
Hartmann J, the Appellants’ reply is that statermdayt officials of the
Hong Kong Government whether before or after recation are to no
effect, because Hong Kong was and is not a sovestgde, and neither
the UK nor the PRC had made objections, let al@asigtent objections,
during the period when non-refoulement was devalpmto a CIL.
According to Mr Dykes, the concept of non-refoulemieecame a CIL “by
the 1980's".

41. In respect of the domestic legislation argumerd, th
Appellants accept that the CIL of non-refoulementid not become part
of the law of Hong Kong if it is contradicted byglslation. However
they say that the principle of legality requiregi$tation to be construed
consistently with a territory’s obligations, andating that method of
construction, the Ordinance does not contain gafftty clear language to

permit refoulement of refugees.
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Hartmann J's judgment

42.

(1)

(2)

3)

(4)

43.

Hartmann J held that:
the concept of non-refoulement of refugeesdea®loped into a CIL
but not into a peremptory norm;
the Government of Hong Kong had challengecdctireept of
non-refoulement consistently while it was beingaleped into a
CIL, and was a persistent objector to that lawhwhie result that
Hong Kong is not subject to it;
in any event, CIL is subject to inconsistentn@stic legislation (the
Ordinance); and
it was not objectionable for the RSD to beemaken by the
UNHCR.

On appeal, the Appellants challenge all these riigglisave

the one that the concept of non-refoulement hasldped into CIL, but

this finding is challenged by the Director.

Issues
44, The appeals can be broken down into the followasges:
(1) has the concept of non-refoulement of refugks®loped into CIL?

(2)

(if this concept has not developed into CIL, tlsathe end of the
Appellants’ primary argument, and they would haveesort to the
discretion argument);

if the concept of non-refoulement of refugeas imdeed developed
into CIL, is it part of the law of Hong Kong?

(2.1) on the public international law level, dietGovernment of

Hong Kong have the capacity to “contract out” o th
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developing law by being a persistent objector? iDial fact
do so?
(2.2) even if the Government of Hong Kong had theacity to,
and did, seek to “contract out”, is non-refoulemeintefugees
a peremptory norm from which no state can derodpetece
the Director would still be bound to comply withathfCIL?
(2.3) even if there had been no “contracting otitha public
international law level, has the CIL of non-refauknt of
refugees been overridden by domestic legislation?

(3) even if the concept of non-refoulement of refeg is not part of the
law of HK, has the Director as a matter of pracégercised his
discretion such that it has de facto recognizetidbacept?

(4) if non-refoulement is part of the law of Hongg under either the
CIL scenario or the discretion scenario, is theeBtior obliged to
undertake his own RSD instead of the present agraegt with the
UNHCR?

(1) Has the concept of non-refoulement of refugeesialeee into CIL?
45. This court has been presented with a wealth of madgeon
how a concept may develop into a CIL. HArague Airport(para. 23),
Lord Bingham commented that identification of tlemditions to be
satisfied before a rule may properly be recognasedne of CIL are “not
in themselves problematical”. He accepted the fdation that CIL
results from a general and consistent practicaaes followed by them

from a sense of legal obligatioag(inio juris).

46. From the materials, it seems clear that three el&symaust be

present:
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- the concept must be of such a character andritsuiation of
sufficient precision as to be capable of creatiggmeral rule;
- it has been consistently practised by Statesrgéynealthough not
necessarily by all States; and

- the practice has been followed because of a t@gajation to do so.

47. In the present case, there is no dispute ovelrgteefement.
The other two elements are more controversial. st Hg there sufficient

evidence of consistent practice of non-refoulenoémefugees by States

generally, or is it predominantly a regional preetof Western States only?

And secondly, even if the practice is more wideagréas it been
undertaken out of a sense of legal obligation? s€&lyriestions are not
easy to resolve. It has been recognized thatiéimeemt of “practice” is

generally the most controversi@d¢lemanp.46)

48. At this stage it is necessary to first considerstage of the
evidence. | have harboured some concerns abotypbef evidence
which has been presented to this court. Miohael Domingues v United
StatesCase 12.285, Report N0.62/02, Inter-Am. C.H.R.,.[Boev.1 at
913 (2002), the Commission held (para. 47):

“47. These elements in turn suggest that whasidering the
establishment of such a customary norm, regard beubtd to
evidence of state practice. [36] While the valupatiential sources
of evidence vary depending on the circumstancate gractice is
generally interpreted to mean official governmentalduct which
would include state legislation, international axadional judicial
decisions, recitals in treaties and other inteomat instruments, a
pattern of treaties in the same form, the praaifaaternational and
regional governmental organizations such as théedrNations and
the Organization of American States and their acsgdomestic
policy statements, press releases and official mlaran legal
guestions. [37] In summary, state practice genecalinprises any
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acts or statements by a state from which views tatamstomary laws
may be inferred. [38]”

49, Similarly in Flores v Southern Peru Copper Ga003) 62
343 F3d 140, the United States Court of Appealspie Circuit, held
(para. 11):

“2. Sour ces and Evidence of Customary International Law

[11] In determining whether a particular rule is at jphr
customary international law k€., whether States universally abide
by, or accede to, that rule out of a sense of legkdation and
mutual concern—courts must look to concrete evidariche
customs and practices of States. As we have lgctated, “we
look primarily to the formal lawmaking and officiattions of
States and only secondarily to the works of sceaarevidence of
the established practice of StatesUnited States v. Yous&R7
F.3d 56. 103 (2d Cir.20033ee also United States v. SmitB.U.S.
(5 Wheat.) 153. 160-61. 5 L.Ed. 57 (1828jory,J.) (identifying
“the general usage and practice of nations [;] digal decisions
recognising and enforcing that law[;]” and “the w®of jurists,
writing professedly on public laws” as the propaurses of
customary international law3ge alsd-ilartiga. 630 F.2d at 880
(quotingSmith.”

50. Without meaning to be disrespectful, the evidenesgnted
In these appeals is mostly “second-hand” becawsépipellants’ primary

source of evidence is from academic writings.

51. However, given that there are some 190 nationgrezed by
the United Nations, it is understandable that “puiyi, “concrete”

evidence of State practice would be logisticalliclilt to compile.

52. Moreover inPrague Airport the House of Lords was

addressed on the issue whether there was a Clamfafoulement of
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refugees which rendered the questioning by Britiemigration officers at
Prague Airport and refusal of entry of Romani pessonlawful. It
would appear that the House of Lords considereglgelamount of
academic writings without comment on the secondatyre of those
materials. (I note however that the House of Lalidsnot, in the event,
pronounce directly on the issue whether a CIL of-refoulement of
refugees has been established because at patar@@ingham referred
to “that principle,even ifone of CIL”, not availing the appellants in that

case).

53. It therefore seems to me that the state of theceze
presented by the Appellants (albeit secondary tareawas acceptable,
and would enable this court to consider the isshieter there is sufficient

evidence of a practice of non-refoulement of reasye

54. | shall come now to what the materials show. Qfrse a
general, consistent practice of non-refoulementh@uit more) is not
sufficient to establish the development of a Ctine must consider at the
same time whether the practice was by reason @thies’ legal

obligation, and | shall therefore consider thestdis together.

55. We have been referred to many academic writingaeso
supporting the argument that non-refoulement afgeés has developed
into a CIL, and some disputing that. Of courss itot just a contest of
numbers. What matters is the quality of the palilo and the eminence
of the writer, and when a conclusion is a resuthefmeeting of many
eminent minds from different regions, that to mydhcompounds the

significance and authority of the views expressed.
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56. With this approach, it seems to me that the SandRem
Declaration, and Lauterpacht and Bethlehem’s pabba, together with
the views expressed at the meeting of internatil@wakxperts at the
Cambridge Lauterpacht Research Centre for IntemnatiLaw are of
particular significance and authority. In my vidwvey affirm the
Appellants’ argument that the concept of non-redmént of refugees has

developed into a CIL.

57. Further inPrague AirportLord Bingham held (para. 26):

“There would appear to be general acceptance gfrineiple that a
person who leaves the state of his nationalityvaind applies to the
authorities of another state for asylum, whethehatrontier of the
second state or from within it, should not be regdor returned to
the first state without appropriate inquiry int@ thersecution of
which he claims to have a well-founded fear”.

However, as mentioned earlier, Lord Bingham ditbfelthis statement by
saying that “that principleeven ifone of CIL”", did not avail the appellants
in that case as they were still in Prague so thahy event the CIL would

not have applied.

58. Nevertheless, Lord Bingham’'s acknowledgment of the
principle as being of “general acceptance” is farttonfirmation of the
views of eminent academics such as LauterpachBattdehem that the

concept of non-refoulement of refugees has devdlage a CIL.

59. Before coming to the above view, | had considehedfact
that even after 2001, Coleman remained of the umelws publication in
2003 as well as Hathaway in 2005 that the condepbie-refoulement of

refugees was only a regional practice which do¢snetude Asia.
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However | note the particular caution expresse@bleman in his

approach (p.46).

60. As for Hathaway'’s views, | accept that the positioisia is
of particular relevance, not so much because HampgHKs situate within it,
but because Asia has seen large-scale movemeditsptdced people, and
consequently there exists more evidence of thdipeaof States (whether
of refoulement or non-refoulement) than in othexcgks where the issue

would be more theoretical than real.

61. | think that this is what was meant by Hartmannh&mwhe
referred to the practice of States “specially a#dt. The learned judge
was, in my respectful view, correctly tracking taeguage of the
International Court of Justice in tiNorth Sea Continental Sh€ases
[1984] ICJ Rep. 3 where at paras. 73-4, it was:held

“73. With respect to the other elements usuallardgd as
necessary before a conventional rule can be carside have
become a general rule of international law, it rigg that, even
without the passage of any considerable periodd,ta very
widespread and representative participation irctre/ention might
suffice of itself, provided it included that of 8ta whose interests
werespecially affected..

74. ...Although the passage of only a short periotinoé is not
necessarily, or of itself, a bar to the formatiérm mew rule of
customary international law on the basis of what waginally a
purely conventional rule, an indispensable requargmvould be
that within the period in question, short thougmight be, State
practice, including that of States whose interastspecially
affected should have been both extensive and virtuallyoum in
the sense of the provision invoked: -- and shouddemver have
occurred in such a way as to show a general retogithat a rule
of law or legal obligation is involved.”. (Emphasidded).
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62. Although Allain appears to have varied the meamihthese
words “specially affected” by treating the termnasaning the State
members of the UNHCR Executive Committee, who lys seere
specially affected as protectors safeguardingritexests of refugees
(p.539), Coleman is of the view, correctly in myropn, that in light of
theNorth Sea Continental Shelf Castteese words mean those States

whoseowninterests were affected by the issue.

63. If those States which are the destinations (whegibkenanent
or temporary) of mass influxes of refugees cleprictise
non-refoulement, at obvious cost to their own eosicaand social
development, that can be evidence that they dmisoby reason of legal
obligation. However one must also be cautious aking assumptions of
acceptance of legal obligations from the practiceom-refoulement alone,
as otherwise States would be forced to termin&taadal or humanitarian
actions for fear of assuming onerous legal obloyetiFlores v Peruara.
8). A kind neighbour who gives food to a hungryi&ishould not be too
easily regarded as having assumed a legal obligadibring up the child.

64. The Director has pursued the line of argumentttieat
concept of non-refoulement has not been practiségia, being a part of
the world specially affected by the refugee problerHe derives
assistance from the fact that of 193 States rezedryy the United
Nations, 48 States are not signatories of the R@ ohthose 48 States, 25

are Asian.

65. However, as mentioned earlier, it is not necesdata rule
must be globally practised before it can develdp anCIL. And
although there were references in publicationgfmeent refoulement
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practices (such as stories of boatloads of disglaeeple being pushed
back out to sea), it is difficult to ascertain that extent these were merely

anecdotal.

66. In my view what is important is that since the Rich is
now in its 50' year), no State has explicitly asserted thatenistled,
solely as a matter of legal right in public intetimnal law, to return
genuine refugees to face a well-founded fear afgaition, and has
openly done so. Clearly the RC has had an impaet) on
non-signatory States, and has helped to creaté af@on-refoulement of

refugees.

67. In conclusion on this issue, | would agree with ldeaned
judge that on balance, the Appellants are correasserting that the

concept of non-refoulement of refugees has devdlage a CIL.

(2.1) On the public international law level, dicetovernment of Hong
Kong have the capacity to “contract out” of the ééping law by

being a persistent objector? Did it in fact do so?

68. The concept of “persistent objector” is a principigublic
international law where “a State ... in the proag@s®rmation of a new
customary rule of international law, disassocidté$elf from that process,
declare[s] itself not to be bound, and maintaitis} attitude”
(Fitzmauricepp.99-100). Evidence of objection must be cle&@ee the
Anglo-Norwegian Fisheries CagE951] ICJ Rep 116, at p.131 and
Dominguegaras. 40-42, 84-87.
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69. It is clear from many statements made by the HooggK
Government that it stands on its rights under their@nce to remove
persons who may be refugees. And article 154(#)eBasic Law
provides that the HKSAR Government has the powéapply

immigration controls on entry into, stay in and aepre from

Hong Kong of persons from foreign states and regjion

70. But it is important to remember that only States ba
persistent objectors, a point with which Mr Chogading counsel for the

Director, agrees.

71. Mr Chow accepts that the Government of Hong Kongsdo
not have the capacity its own rightto raise objections as a persistent
objector, as the development of CIL is a mattguudilic international law
between States. But he relies on the non-extemditire RC to Hong
Kong by both the UK and the PRC, the reservatioadaro the ICCPR
and the Convention for Rights of the Child in retpef immigration, and
the implied authorization by Hong Kong's soveresgate of the

statements made by officials of the Hong Kong Gorent.

72. However it seems to me that these could all baercontext
of the non-applicability of thRCto Hong Kong. And as we have seen,
even if the contents are similar, CIL is independsm Convention rights
and obligations. | do not think we have been refiéto any clear
statements where there has been a disassociaimorttie process of the
development of the concept of non-refoulement fafgees into a CIL.

To this extent therefore | would decline, with resp to agree with
Hartmann J’s view that Hong Kong has been a perdistbjector.

However it is not necessary to reach any final keiens on this
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interesting issue in light of my view on the effetdomestic legislation,

which will be set out later in this judgment.

(2.2) Is non-refoulement of refugees a peremptorynn(jus cogens)
from which no State can derogate, hence the Diregtuld be bound to
comply with that CIL?

73. The Appellants argue that the concept of non-refoeint of
refugees is a “peremptory norm” from which no State derogate, hence
the Director would be bound to comply with that CILA “peremptory
norm” is a concept embodied in the Vienna Convendio the Law of
Treaties (art. 53) as being “a norm accepted arubrazed by the
international community of Statas a wholeas a norm from which no
derogation is permitted and which can be modifiely by a subsequent
norm of general international law having the sam&racter”. (Emphasis
added).

74. There is an inherent difficulty in establishingttharule has
attained the status of a peremptory norm. Eveai\(lwho has
supported the idea of non-refoulement of refugegascogens) accepts
that a doubl®pinio jurisis required (p.538) - first, the acceptance by
States that a rule has developed into a CIL, apdrsaposed on that, the
acceptance by Statas a wholeof its non-derogable and permanent

nature.

75. A number of academic writers, Godwin-Gill, Lautezptiand
Bethlehem, Coleman and Ford chief among them, bameluded that the
concept of non-refoulement of refugees has noinattethe status of a

peremptory norm.
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76. If the prohibition on refoulement of refugees i¢ derogable,
there would be real difficulties. It will call iatquestion the validity of
Art. 33(2) of the RC itself, which permits refoulent if the refugee poses

a danger to the security of a receiving State.

77. In Zaoui v Attorney General (No.2005] 1 NZLR 690, the
Supreme Court of New Zealand had to consider thenaent whether the
prohibition on refoulemertb torture had attained the status of a
peremptory norm. The Court held after a comprekerstudy that
“while there is overwhelming support for the progios that the
prohibition on torture itself is jus cogens, thex@o support in the state
practice, judicial decisions or commentaries tochlwe were referred for
the proposition that the prohibition on refoulementorture has that
status” (para. 51). That being the case for teraufortiori (in my view)

where the prohibition is on refoulement to a lessezat.

78. | would therefore conclude that the concept of
non-refoulement of refugees has not attained ttesbf a peremptory

norm (jus cogens).

(2.3) Has the CIL of non-refoulement of refugeesnb@verridden by
domestic legislation?

79. | have earlier said that it is not necessary f@ tourt to

decide if Hong Kong was a valid persistent objediming the

development of the concept of non-refoulement fafgees. In my view,

this is because of the clear effect of domestitslation enacted in the

Ordinance.
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80. The concept of persistent objector is a mattgyutilic
international law But whatever the position on the internatiortags,
the Appellants would not be able to assert rightdem a CIL if it is clearly
overridden bydomestidegislation to the contrary, and the Director says

that the Ordinance is such a piece of legislation.

81. Indeed | understand it to be common ground betwleen
Appellants and the Director that when there isrotkanestic legislation to
the contrary, a CIL would not be part of the lawHafing Kong, because
legislation would override the Common Law into whiClL would
otherwise be incorporatedrendtey. Mr Dykes for the Appellants
accepts that “the [Director] is right to say tha binding norm of CIL can

be repudiated by legislation if there is no sudtggersistent objection”.

82. Indeed inRegina v Secretary of State for the Home
Department, Ex parte Thakr§t974] 1 QB 684the Court of Appeal,
following Lord Atkin’s judgment inChung Chi Cheung v The Kin$939]
AC 160, held that the applicant could not invokg aght under the rule
of international law which placed upon a state ty tlu receive its own
national, because that rule was inconsistent \wmghdomestic law, viz. the
Immigration Act 1971 under which that national webukquire leave to

enter.

83. However Mr Dykes argues that the law now is thagmvbne
construes domestic legislation, one should ap@yptinciple of legality,
that is to say, that a power in general terms shoat be taken to
authorize the doing of an act adversely affectirggleégal rights of citizens
(Her Majesty’s Treasurer v Mohammed Jabar Ahmedathdrs[2010]
UKSC 2).
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84. In Ahmed the Supreme Court of England considered the
effect of the Terrorism Order 2006, which was adédin Council made
without Parliamentary scrutiny. Under that Order, a person’s assets may
be frozen automatically upon his name being inaludea list of terrorism
suspects. The person had no right to challengmdligsion in the list,

and there was no time limit to the freezing ordéfhe Supreme Court

held that the Terrorism Order should be quashedt Dy#es argued that
Ahmedhas supercedethakrar,and the courts in Hong Kong should
construe the Ordinance in a manner that does netrsely affect the

Appellants’ “rights” of non-refoulement under CIL.

85. But with respect, it seems to me that this is eutious
argument. The Appellants hame constitutional righto remain in Hong
Kong. And inAhmed it was accepted that Parliameanlegislate
contrary to fundamental principles of human rightee language is
sufficiently clear. It is only where general orlaiguous words are used
that fundamental rights could not be overriddercduse there is too great
a risk that the full implications of their unquadd meaning may have
passed unnoticed in the democratic process” (fdds.quoting Lord

Hoffmann inSimm3.

86. In other words, Parliamentary sovereignty remaugseme,
and the issue is one of interpretation of the lagise’s intention. The
same conclusion was reachedinan To Foon v Director of Immigration
[2001] 3 HKLRD 109, where domestic legislation weedd effective to
override provisions in the ICCPR. It would beetbthat inPrabakar
the Court of Final Appeal held that it was unneaggs$o decide the issue

whether as a matter of Hong Kong domestic law 3eretary for Security



]

- 27 -
had a legal duty to follow the policy not to deptonture claimants. The
Court of Final Appeal assumed, without decidingt tihe Secretary was
under such a duty, and expressly stated that istmat be taken to be

agreeing with the views ... that such a legal @uxigts” (para. 4).

87. So it seems to me that it is a question of constmof the
Ordinance to see if it was the legislature’s clatntion that the Director
has the power to remove persons such as the Aptsetaen if their

claims to be refugees are verified.

88. Hartmann J held that the wide powers given to timedior
under the Ordinance were sufficiently clear to hidneeeffect of overriding
the CIL of non-refoulement of refugees. And headlhibht in any event he
was bound by the decision of this court (Sir Deteks V-P, Clough and
Penlington JJA) iMadam Lee Bun and another v Director of Immigration
[1990] 2 HKLR 466.

89. In Lee Bunthe applicants had entered Hong Kong from
China claiming to be political refugees who wowddd persecution if
returned. They sought judicial review against@iector’'s removal
orders claiming rights under both the RC and CITheir applications

were dismissed by the Court of Appeal.

90. The Court assumed, without deciding, that the cohat
non-refoulement of refugees had developed into Glit held that the
scheme of the Ordinance (amongst other things) stidie legislature’s
intention that, apart from Vietnamese refugeesvioom there were
specific provisions, refugees were not to be aaahy special rights and

that the discretion given to the Director in thal@ance remained
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unaffected by rules of CIL (p.470F-H, 472 D-F). @&yeration of the
expressio unius exclusio alteringaxim of interpretation, the specific
provisions for Viethamese refugees meant thaithirrefugees fell to be
dealt with under the Director’s powers of removaWith the later repeal
of the specific provisions for Vietnamese refugdéles,position reverted to

is that the Director’s discretion remains unfettiere

91. Mr Dykes has argued that this court is not bounthley
judgment inLee Burbecause it was “plainly wrong”. He argues that th
Vietnamese refugees may have included economicamtigirand that the
provisions for Viethamese refugees gave them spigeamenion top of

CIL rights of non-refoulement.

92. With respect to Mr Dykes, | do not agree. Althoulgé term
“Vietnamese refugees” was not defined, the promsivere enacted under
the Comprehensive Plan of Action agreed with theH@R, and it would
have been inconsistent for the term “refugee” teelfaad a different
meaning from that under which the UNHCR operated @ontinues to
operate). Vietnamese refugees were therefor@enesparticular class of

the “refugees” with whom our appeals are concerned.

93. Further | do not agree with the argument that \4atase
refugees were given rights top ofa CIL right of non-refoulement. On
the contrary, there is a clear intention to refkaribility to repatriate them
(see s.13A (2) and (4) (c) and s.13E). Statemmatte in the Legislative
Council also made it clear that repatriation wagarded as a possible
alternative course of dealing with the refugeeseasdt in theory (Hong
Kong Legislative Council - 30 June 1982, p.10224)0 This position is
also consistent with the non-extension of the RBdag Kong and the
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reasons for that decision expressly declared ihdf@ent, even though
reservations could have been made to the more amarticles, such as

those providing for accommodation, education, etc.

94. Using all relevant interpretative factors, | take view that
there was a clear legislative intent to keep thedor's powers unfettered,
thereby overriding the operation of the CIL of mafieulement of refugees.
When one bears in mind the specific provisions &thio cater for
Vietnamese refugees, it is clear that the leg@tatvhich gives the

Director power to refoule refugees was not an “tiwed and
unmentioned” piece of legislation which would endenskepticism about

any general or ambiguous words found.

95. As for the Appellants’ argument based on the Fugiti
Offenders Ordinance s.5 (1) (c), | do not see havam help them. If the
CIL of non-refoulement of refugees applies in Hétmng, it would not
have been necessary to enact legislation prevetitengurrender of

fugitive offenders who are refugees and who faceqmeition on return.

96. Accordingly, | agree with respect with the decisadn
Hartmann J that the Ordinance shows a clear |¢iyislatent to give an
unfettered discretion to the Director, sufficiemoverride the CIL of

non-refoulement of refugees.

(3) Even if the concept of non-refoulement of reésgis not part of the
law of HK, has the Director as a matter of practeoeercised his
discretion such that it has de facto recognized tomcept?

97. | can deal with this part of the argument very fyie Itis

well-established that it is for the Director to adister the immigration
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regime Ho Ming Saip.30 following the Court of Final Appeal irau
Kong Yung). The evidence is clear that in any case where thectoir
decides not to remove a genuine refugee, thatidadgsmade on
humanitarian grounds, and not as a de facto rettograf any legal
obligation. It is settled law that there is noydah the part of the
Director to take into account humanitarian or cosgpanate factord_au
Kong Yung} To decide otherwise would be to enable incapon of
the CIL through the back dodR (v Secretary of State for the Home
Department, exp Brinfl991]1 AC 696 p.762).

(4) If non-refoulement is part of the law of Hongrlg under either the
CIL scenario or the discretion scenario, is the daitor obliged to
undertake his own RSD instead of the present agarant with the
UNHCR?

98. As a matter of completeness, | would give my thasigim

this issue. If the CIL applies, there must besteay for RSD $aadpara.

16) but that is not to say that it must be an maegovernment system. It

has not been suggested by the Appellants thatithex@oses standards

of RSDhigherthan those imposed by the RC. And yet the RC dogs
specify procedures for RSD, leaving the methodRSD to be decided by

the signatory States themselv€®win-Gill p.533).

99. As mentioned earlier, the PRC leaves RSD to the ORH

It can reasonably be expected that this agenagbkstied under the aegis
of the United Nations and operating under a manapeotect refugees,
would possess the integrity and ability, and theessary networks and
experience, to undertake a fair and efficient RSDhe UNHCR in fact
has established Procedural Standards for the guedafirStates, and these
are the very standards being followed in the RSBong Kong.
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100. | do not readPrabakaras suggesting that the procedures
adopted by the UNHCR were sub-standard. The fqdominst the
Director in that case was because unexplainedidasisejecting a
claimant’srefugeestatus were being used to reject claims uQurer
(paras. 46, 69).

101. As for the allegations and complaints made in imhlial cases,
the ones most pressed upon the court were thatitterwreasons were
given for rejection, and that appeals were undergostantly with no time
to prepare for them. However there is in fact emizk that the practice
was to give brief written reasons, and that a cainhas time to prepare
his case between the initial rejection and the alpjoea different officer
within the UNHCR. A letter from the UNHCR dated B8vember 2007
states that the rationale for the brevity of reaseas to protect the
claimants’ confidentiality. No doubt that could Wwaived if an individual
claimant wishes. And we have seen documents emgrieam the
Director quoting reasons given by the UNHCR foecéng a claimant
(Chiu Il). In any event, as | understand the ewick, it remains open to
claimants to ask the Director to consider humaiaiteor other claims

before execution of a removal order (Chiu IlI).

Order

102. For these reasons, | would dismiss the appealamtbrder

nisi that the Appellants bear the Director’s c@sigether with a certificate
for two counsel) and that the Appellants’ own cdmdaxed in accordance

with Legal Aid Regulations.
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Hon Lam J:
103. | agree and have nothing to add.
(ANDREW CHEUNG) (MARIA YUEN) (M H LAM)

Chief Judge, High Court  Justice of Appeal Judge of the Court of
First Instance
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